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In prezentul articol a fost analizatd practica
autohtond cu privire la instituirea regimului spe-
cial in institutiile penitenciare. In acest sens, a
fost studiat cadrul normativ care reglementeazd
modul, conditiile si temeiurile instituirii regimului
special. De asemenea, au fost analizate tipurile de
restrictii care pot fi aplicate si corespunderea lor
cu cerintele de a asigura un echilibru intre scopul
urmdrit si volumul propriu-zis al restrictiilor ce se
impun. In final, a fost studiatd practica relevan-
td a Curtii Europene pentru Drepturile Omului in
partea ce vizeazd conformitatea instituirii unor
regimuri speciale.
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In this article, the domestic practice regard-
ing the establishment of the special regime in
penitentiary institutions was analyzed. In this
sense, the normative framework that regulates
the manner, conditions and grounds for the es-
tablishment of the special regime was studied. In
the same way, the types of restrictions that can
be applied and their correspondence with the
requirements to ensure a balance between the
pursued goal and the actual volume of restric-
tions imposed were analyzed. Finally, the relevant
practice of the European Court of Human Rights
was studied in the part concerning the conformi-
ty of the establishment of special regimes.

Keywords: prisons; convicted; special regime;
COVID-19; restrictions; administrative decision;
prison.

Introducere. Regimul de detentie re-
prezinta totalitatea regulilor, drepturilor,
obligatiilor, activitatilor si masurilor aplica-
bile, ce au drept scop garantarea sigurantei si
ordinii in penitenciar, precum si prevenirea
recidivei. In prezent, notiunea de regim are un
sens ingust - se referd mai mult la respectarea
programului zilei si a ordinii din penitenciar,
reflectand o abordare pasiva si punitiva a exe-
cutarii pedepsei. Conceptul modern de regim
include totalitatea activitatilor desfasurate in
detentie, precum munca, formarea profesionala
sau vocationala, educatia, programele de
schimbare a comportamentului infractional,
consilierea, terapiile de grup, educatia fizica, in-
drumarea religioasa sau spirituala, activitatile
sociale si culturale, precum si pregatirea pen-
tru liberare [1, pag. 18].

Cuvantul ,regim” provine de la france-
zul ,regime”, ceea ce iInseamnd mod de viata

Introduction. The detention regime rep-
resents all applicable rules, rights, obligations,
activities and measures aimed at guaranteeing
safety and order in the penitentiary, as well as
preventing recidivism. Currently, the notion of
regime has a narrow meaning - it refers more
to the observance of the daily schedule and
order in the penitentiary, reflecting a passive
and punitive approach to the execution of the
sentence. The modern concept of the regime
includes all activities carried out in detention,
such as work, vocational or professional train-
ing, education, criminal behavior change pro-
grams, counseling, group therapies, physical
education, religious or spiritual guidance, so-
cial and cultural activities and preparation for
release [1, page 18].

The word “regime” comes from the
French “regime”, which means the way of life
of a concrete person or a group of people. Thus,
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al unei persoane concrete sau al unui grup de
persoane. Astfel, regimul de executare a pedep-
sei, specific pentru condamnatii la un anumit
tip de pedeapsd, semnifica modul lor de viata
si reflectd In sine continutul acestei pedepse [2,
pag. 109].

Regimul in locurile de detentie repre-
zintd modul de executare si de ispasire a
pedepsei cu inchisoarea, stabilit de lege si
alte acte normative, care asigura: izolarea
condamnatilor, supravegherea lor permanen-
ta, controlul asupra executarii exacte si stricte
a obligatiilor lor, drepturile si libertatile lor,
securitatea condamnatilor si a personalului,
detinerea separata a diferitelor categorii de
condamnati, diversele conditii de detentie,
in functie de tipul penitenciarului indicat de
instanta de judecata si schimbarea conditiilor
de ispasire a pedepsei [3, pag. 43].

Potrivit unor autori rusi, regimul de
executare a pedepsei reprezintd un instru-
ment de organizare a activitatii corectionale,
care este reglementat prin normele legislatiei
executional-penale, inclusiv prevederi infra-le-
gale ale actelor normative subsidiare care re-
glementeaza modul si procedura de executare
a pedepsei cu inchisoarea. ,Miezul” sau struc-
tural se exprimd in functionarea subiectilor
fmputerniciti prin lege de a actiona in regim de
putere publica si cuprinde urmatoarele trasa-
turi specifice:

- se bazeaza pe managementul dreptului
penitenciar si al actelor juridice de reglementa-
re care decurg din acesta;

- se urmareste pastrarea, In cadrul le-
gii, a procedurii de executare a pedepsei cu
Inchisoarea;

- se asigurda ca participantilor la
raporturile juridice penitenciare li se ofera
posibilitatea de a pune in aplicare prevede-
rile si cerintele reglementate de legislatia
executionald prin utilizarea mijloacelor enu-
merate In aceasta [4, pag. 88].

Potrivit lui P. Zidaru, ,regimul de execu-
tare a fnchisorii, in conditiile privarii de liberta-
te, cuprinde ca elemente principale regimul de
detentie, regimul de munc3, regimul de educa-
tie si instruire profesionald, regimul de ordine
si disciplind, precum si regimul de stimulare
si recompense pe baza unei purtdri bune si a
muncii, toate acestea presupunand indeplini-

the punishment execution regime, specific for
those sentenced to a certain type of punish-
ment, signifies their way of life and reflects in
itself the content of this punishment [2, page
109].

The regime in places of detention rep-
resents the way of executing and serving the
prison sentence, established by law and other
normative acts, which ensures: the isolation of
convicts, their permanent supervision, control
over the exact and strict execution of their obli-
gations, their rights and freedoms, the security
of convicts and staff, the separate detention
of different categories of convicts, the various
conditions of detention depending on the type
of penitentiary indicated by the court and the
change in the conditions for serving the sen-
tence [3, page 43].

According to some Russian authors, the
regime of execution of the sentence is a tool
for organizing the correctional activity, which
is regulated by the rules of the execution-penal
legislation, including infra-legal provisions of
the subsidiary normative acts that regulate
the manner and procedure of the execution of
the prison sentence. Its structural “core” is ex-
pressed in the functioning of subjects empow-
ered by law to act in the public power regime
and includes the following specific features:

- it is based on the management of peni-
tentiary law and the regulatory legal acts aris-
ing from it;

- the aim is to preserve, within the law,
the procedure for executing the prison sen-
tence;

- it is ensured that the participants in the
penitentiary legal relations are given the oppor-
tunity to implement the provisions and require-
ments regulated by the executive legislation by
using the means listed therein [4, page 88].

According to P. Zidaru, “the prison execu-
tion regime, under conditions of deprivation of
liberty, includes as main elements the deten-
tion regime, the work regime, the education
and professional training regime, the order and
discipline regime, as well as the stimulation re-
gime and rewards based on good behavior and
work, all of which presuppose the fulfillment
and execution by the subjects of the legal re-
lationship for the execution of obligations and
rights [5, p. 26].
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rea si executarea de catre subiectii raportului
juridic de executare a unor obligatii si drepturi
[5, p. 26].

Conform Codului de executare, regimul
de detinere In penitenciare asigura paza, su-
pravegherea si izolarea condamnatilor, execu-
tarea de catre acestia a obligatiilor lor, realiza-
rea drepturilor si intereselor lor legitime, secu-
ritatea personala si resocializarea lor, inclusiv
prin detinerea separatd a diferitelor categorii
de condamnati, prin diversificarea conditiilor
de detinere in functie de tipul penitenciarului
stabilit de instanta de judecatad si prin schimba-
rea conditiilor de executare a pedepsei. Exista
trei regimuri de detinere: initial, comun si de
resocializare, iar in privinta condamnatilor la
detentiune pe viata: initial, comun si inlesnit.
Particularitatile fiecarui regim de detinere sunt
stabilite de Codul de executare. Personalizarea
prin diferentiere, individualizare si planificare
a executdrii pedepsei este reglementata in Sta-
tutul executarii pedepsei de catre condamnati.
Aplicarea fata de condamnat a conditiilor unui
regim de detinere mai sever, particular sau se-
lect nu se admite [6, art. 219 alin. (1) - (3)].

In acelasi timp, avdnd in vedere cd in Re-
publica Moldova exista trei tipuri de institutii
penitenciare (deschis, semiinchis si inchis), iar
particularitatile celor trei regimuri sunt dife-
rite in functie de tipul penitenciarului, rezulta
ca, de fapt, existd noud regimuri de detinere di-
ferite, la care se mai adauga cele trei regimuri
ale detentiunii pe viata. In afara de aceasta, re-
gimurile aplicate femeilor si minorilor sunt di-
ferite de cele aplicate condamnatilor maturi de
sex masculin, prin urmare, rezulta c3, de facto,
in Republica Moldova exista 18 regimuri diferi-
te de executare a pedepsei [7, pag. 33].

Astfel, sistemul corectional national este
destul de diversificat si, de jure, ofera o indi-
vidualizare corespunzatoare a condamnatilor
pe parcursul executdrii pedepsei, insa activi-
tatea cotidiana poate impune adoptarea unor
mdsuri restrictive generale, care se aplicd in
egald mdsurd tuturor condamnatilor din pe-
nitenciar, sau chiar la nivel national, daca
situatia necesitd o astfel de interventie radi-
cala. Pentru aceste situatii, Codul de executare
a reglementat o forma separata a ,regimului
special”, care difera radical de celelalte regi-
muri generale aplicabile in cadrul sistemului

According to the Enforcement Code, the
detention regime in penitentiaries ensures the
guarding, supervision and isolation of convicts,
the execution by them of their obligations, the
realization of their legitimate rights and inter-
ests, personal security and the re-socialization
of convicts, including through the separate
detention of different categories of convicts,
through diversification of detention conditions
depending on the type of penitentiary estab-
lished by the court and by changing the condi-
tions of execution of the sentence. There are
three regimes of detention: initial, common and
re-socialization, and regarding those sentenced
to life imprisonment: initial, common and sim-
plified. The Enforcement Code establishes the
particularities of each ownership regime. Per-
sonalization through differentiation, individual-
ization and planning of the execution of the sen-
tence is regulated in the Statute of the execution
of the sentence by convicts. The application to
the convict of the conditions of a more severe,
private or selective detention regime is not al-
lowed [6, art. 219 paragraph (1) - (3)].

At the same time, considering that in the
Republic of Moldova there are three types of
penitentiary institutions (open, semi-closed
and closed), and the particularities of the three
regimes are different depending on the type of
penitentiary, it follows that, in fact, there are
nine different detention regimes, to which are
added the three regimes of life imprisonment.
In addition, the regimes applied to women and
minors alike are different from those applied to
mature male convicts, therefore, it follows that,
de facto, in the Republic of Moldova there are
eighteen different regimes of execution of pun-
ishment [7, page 33].

Thus, the national correctional system is
quite diversified and, de jure, offers an appro-
priate individualization of convicts during the
execution of the sentence, but the daily activity
may require the adoption of general restrictive
measures, which apply equally to all convicts
in the penitentiary, or even to national level, if
the situation requires such a radical interven-
tion. For these situations, the Execution Code
regulated a separate form of regime such as the
“special regime”, which differs radically from
the other general regimes applicable within the
execution system of the Republic of Moldova.
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executional al Republicii Moldova.

Conform art. 220 alin. (1) din Codul de
executare, in caz de calamitati naturale, epide-
mii, epizootii, avarii, tulburari de masa, nesupu-
nere in grup a condamnatilor, luare de ostatici,
conjunctura externa, razboi ori alte cazuri de
forta majora care pun In pericol viata sau sana-
tatea oamenilor, in penitenciar poate fi instituit
un regim special [6]. Regimul special se instituie
pe un termen de pana la 30 de zile, prin Ordinul
ministrului Justitiei, coordonat cu Procurorul
General, cu posibilitatea prelungirii termenului
cu Inca 30 de zile [6, art. 220 alin. (3)].

Pentru prima data in Republica Moldova,
regimul special a fost instituit relativ recent,
prin Ordinul ministrului Justitiei nr. 50/2020
[8]. Acest lucru s-a Intdmplat in legatura
cu declararea, la 11 martie 2020, de catre
Organizatia Mondiald a Sanatatii a pandemi-
ei de coronavirus (COVID-19). Ulterior, la 13
martie 2020, Comisia Nationala Extraordinara
de Sanatate Publica a instituit cod rosu la nivel
national in legatura cu situatia epidemiologica
prin infectia cu COVID-19, iar prin Hotdrarea
Parlamentului nr. 55/2020, pe perioada 17
martie - 15 mai 2020, a fost declarata stare de
urgenta pe intreg teritoriul Republicii Moldova.

Astfel, prin Ordinul ministrului Justitiei
sus-mentionat, 1n institutiile penitenciare
au fost Intreprinse mai multe actiuni de ca-
rantind si intensificare a regimului sanitaro-
antiepidemiologic, fn scopul implementarii
masurilor de prevenire si control a infectiei
cu Coronavirus de tip nou (2019-nCoV) si din
necesitatea de a interveni prompt In sistemul
administratiei penitenciare pentru a preve-
ni raspandirea infectiei in randul persoanelor
detinute.

In acest sens, avand in vedere faptul ca
institutiile penitenciare reprezinta un me-
diu mai vulnerabil de raspandire a infectiei
COVID-19, datorita concentratiei ridicate a nu-
marului de persoane intr-un spatiu relativ re-
strans, s-a impus intreprinderea unor actiuni de
interventie orientate spre prevenirea raspan-
dirii infectiei 1n institutiile penitenciare, dar, in
egald masura, si asigurarea unor conditii pen-
tru respectarea drepturilor detinutilor, in spe-
cial stimularea mentinerii legaturii cu familia.

Regimul special a fost mentinut in
perioada cuprinsa intre 11 martie 2020 - 30 iu-

According to art. 220 paragraph (1) of
the Execution Code, in case of natural calami-
ties, epidemics, epizootics, accidents, mass
disturbances, group disobedience of convicts,
hostage-taking, external circumstances, war
or other cases of force majeure that endanger
life or people’s health, a special regime can be
instituted in the penitentiary [6]. The special
regime is established for a period of up to 30
days, by order of the Minister of Justice, coor-
dinated with the Prosecutor General, with the
possibility of extending the period by another
30 days [6, art. 220 paragraph (3)].

For the first time in the Republic of Mol-
dova, the special regime was established rela-
tively recently, by Order of the Minister of Jus-
tice no. 50/2020 [8]. This happened in connec-
tion with the declaration, on March 11, 2020,
by the World Health Organization of the coro-
navirus (COVID-19) pandemic. Later, on March
13, 2020, the Extraordinary National Public
Health Commission instituted a red code at the
national level in relation to the epidemiological
situation due to the infection with COVID-19,
and by Parliament Decision no. 55/2020, be-
tween March 17 and May 15, 2020, a state of
emergency was declared throughout the terri-
tory of the Republic of Moldova.

Thus, by the above-mentioned order of
the Minister of Justice, several quarantine ac-
tions and intensification of the sanitary-anti-
epidemiological regime were undertaken in
the penitentiary institutions, in order to imple-
ment measures to prevent and control the in-
fection with the new type of Coronavirus (2019-
nCoV) and the need to promptly intervene in
the prison administration system to prevent
the spread of infection among the inmates.

In this sense, considering the fact that
prison institutions represent a more vulner-
able environment for the spread of the COV-
ID-19 infection, due to the high concentration
of the number of people in a relatively small
space, the need to undertake intervention ac-
tions aimed at preventing the spread of the
infection was imposed in penitentiary institu-
tions, but equally to ensure conditions for the
exercise of rights by prisoners, in particular,
the stimulation of maintaining the connection
with the family.

The special regime was maintained be-
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nie 2023 [9]. In acest interval de timp, au fost
intreprinse mai multe mdsuri de prevenire si
combatere a raspandirii infectiei COVID-19 in
institutiile penitenciare, si anume:

e suspendarea vizitelor si intrevederilor;

e acordareaintrevederiide scurtd durata
prin intermediul sistemelor de teleconferinta;

e dublarea frecventei dreptului Ila
convorbiri telefonice a detinutului;

e suspendarea primirii coletelor,
pachetelor cu provizii si banderolelor cu
produse alimentare;

e interdictia/sistarea temporara a trans-
ferurilor detinutilor la cererea personald, cu
exceptia internarii In cadrul spitalului peniten-
ciar si in institutiile medico-sanitare publice;

e sistarea temperatd a escortdrilor
detinutilor la sediul instantelor de judecats,
pentru participarea la sedintele de judecata
(toate sedintele de judecata fiind amanate dupa
data de 15.05.2020);

e suspendarea activitadtilor de prestare
a muncii in sistemul penitenciar (remunerata
si neremuneratd), cu exceptia activitatilor de
intretinere a penitenciarelor etc. [9]

In comunicatul emis, in contextul pan-
demiei COVID-19 si al efectelor sale asupra
mediului penitenciar, inaltul Comisar pentru
drepturile omului a mentionat cd orice md-
suri restrictive luate in legdturd cu persoanele
detinute trebuie sa fie necesare, proportionale,
nediscriminatorii, limitate in timp si controlate.
Potrivit Declaratiei comune ale UNODC, OMS,
UNAIDS si OHCHR privind COVID-19, restrictiile
care pot fi impuse trebuie sa fie necesare,
informate cu dovezi, proportionale (adica cea
mai putin restrictiva optiune) si non-arbitrare.
Impactul perturbator al acestor mdsuri ar tre-
bui sd fie atenuat in mod activ, cum ar fi prin-
tr-un acces sporit la telefoane sau comunicatii
digitale daca vizitele sunt limitate. De exemplu,
daca restrictiile privind Intrevederile cu ru-
dele si prietenii apropiati sau alte contacte cu
lumea exterioara par necesare, acestea trebuie
fnlocuite cu metode alternative, cum ar fi acce-
sul extins la comunicatii telefonice sau video.
Natura absoluta a interzicerii intrevederilor
detinutilor cu rudele nu ar trebui justificata
prin masurile luate in penitenciare, inclusiv in
cazul izoldrii din motive de sanatate [10].

Astfel, trebuie Intreprinse toate mdsuri-

tween March 11, 2020 and June 30, 2023 [9].
During this period, several measures were
taken to prevent and combat the spread of the
COVID-19 infection in prison institutions, and
namely:

e suspension of visits and meetings;

e granting short-term meetings through
teleconference systems;

¢ doubling the frequency of the prison-
er’s right to telephone calls;

e suspending the receipt of parcels, pack-
ages with provisions and food labels;

e temporary prohibition/suspension
of transfers of prisoners at personal request,
with the exception of hospitalization within the
penitentiary hospital and in public medical and
sanitary institutions;

e the moderate suspension of detainees
escorting to the court premises, for participa-
tion in court hearings (all court hearings being
postponed after 15.05.2020);

e suspension of work activities in the
penitentiary system (remunerated and un-
paid), with the exception of penitentiary main-
tenance activities, etc. [9].

In the press release issued in the context
of the COVID-19 pandemic and its effects on the
prison environment, the High Commissioner
for Human Rights mentioned that any restric-
tive measures taken in relation to detained per-
sons must be necessary, proportionate, non-
discriminatory, limited in time and controlled.
According to the UNODC, WHO, UNAIDS and
OHCHR Joint Statement on COVID-19, restric-
tions that may be imposed must be necessary,
informed by evidence, proportionate (i.e. the
least restrictive option) and non-arbitrary. The
disruptive impact of these measures should be
actively mitigated, such as through increased
access to telephones or digital communications
if visits are limited. For example, if restrictions
on meetings with relatives and close friends
or other contacts with the outside world seem
necessary, they should be replaced by alterna-
tive methods, such as extended access to tele-
phone or video communications. The absolute
nature of the ban on visits between prisoners
and their relatives should not be justified by
the measures taken in prisons, including in the
case of isolation for health reasons [10].

Thus, all measures must be taken to pro-
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le pentru protejarea dreptului la viata si la sa-
ndtatea detinutilor, precum si a personalului
penitenciar, Tnsa detinutii ar trebui sa aiba in
continuare acces la informatii, asistenta juri-
dica si mecanisme de plangere independente.
Mecanismele de monitorizare a locurilor pri-
vative de libertate ar trebui sa poata continua
sd monitorizeze situatia, luand masuri de
precautie pentru a nu expune oamenii la riscuri
suplimentare (principiul ,nu face rau”).

Potrivit jurisprudentei Curtii Europene
a Drepturilor Omului, dreptul de vizitare este
esential pentru respectarea vietii de familie,
iar administratia penitenciarului trebuie sa
autorizeze sau, dupa caz, sa sprijine detinutul
sa mentina contactul cu membrii apropiati ai fa-
miliei [11, §6]. In acelasi timp, trebuie admis cd
unele mdsuri care vizeazd controlul contactelor
detinutilor cu exteriorul sunt necesare si nu
sunt incompatibile in sine cu Conventia [12,
§187].

Astfel de masuri pot include limitarea
numarului de vizite, supravegherea acestor vi-
zite si, daca natura infractiunii sau elementele
care caracterizeaza situatia unui detinut justifi-
ca acest lucru, supunerea persoanei in cauza la
un regim penitenciar specific sau la modalitati
speciale de vizitare [13, §84].

In acest context, este necesar totusi sd se
facad distinctia pe de o parte intre aplicarea in
timpul anchetei a unui regim penitenciar spe-
cial sau a unor dispozitii speciale pentru vizi-
te, situatie In care s-ar putea in mod rezonabil
considera cd mdsura a fost necesara pentru a
atinge scopul legitim urmarit, si prelungirea
unui astfel de regim, pe de altd parte [11, §67].
Astfel, necesitatea de a prelungi regimul special
trebuie evaluatd cu cea mai mare atentie de ca-
tre autoritatile competente [14, §2].

In mod similar, in cadrul penitenciarelor
de maxima securitate, aplicarea de masuri
cum ar fi separarea fizica poate fi motivata de
cerinte de securitate In vigoare in cadrul insti-
tutiei respective sau de riscul ca un detinut sa
comunice cu organizatii criminale prin inter-
mediul membrilor de familie [15, §83-86]. In
schimb, mentinerea interzicerii contactului di-
rect nu poate fi justificata prin existenta unui
riscreal si continuu de acest tip [16,§117-132].

Cu alte cuvinte, statul nu poate avea toata
libertatea sa introduca restrictii generale fara a

tect the right to life and health of prisoners, as
well as prison staff, but prisoners should still
have access to information, legal assistance and
independent complaint mechanisms. Mecha-
nisms for monitoring places of deprivation of
liberty should be able to continue to monitor
the situation, taking precautions not to expose
people to additional risks (the “do no harm”
principle).

According to the jurisprudence of the
European Court of Human Rights, the right of
visitation is essential for respecting family life,
and the prison administration must authorize
or, as the case may be, support the prisoner to
maintain contact with close family members
[11, §6]. At the same time, it must be admitted
that some measures aimed at controlling pris-
oners’ contacts with the outside are necessary
and are not in themselves incompatible with
the Convention [12, §187].

Such measures may include limiting the
number of visits, supervising these visits and,
if the nature of the crime or the elements char-
acterizing the situation of a detainee justify,
subjecting the person in question to a specific
prison regime or to special visiting methods
[13, §84].

Within this context, it is still necessary to
distinguish, on the one hand, between the ap-
plication during the investigation of a special
prison regime or special provisions for visits,
in which case it could reasonably be considered
that the measure was necessary to achieve the
legitimate goal pursued, and the extension of
such a regime, on the other hand [11, §67].
Thus, the need to extend the special regime
must be evaluated with the greatest care by the
competent authorities [14, §2].

Similarly, in maximum security peni-
tentiaries, the application of measures such
as physical separation may be motivated by
security requirements in force within the re-
spective institution or by the risk of an inmate
communicating with criminal organizations
through family members [15, §83-86]. On the
other hand, maintaining the prohibition of di-
rect contact cannot be justified by the existence
of a real and continuous risk of this type [16,
§117-132].

In other words, the state cannot have all
the freedom to introduce general restrictions
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prevedea o doza de flexibilitate care sa permita
sa se stabileasca daca restrictiile aduse 1n fieca-
re caz particular sunt cu adevarat oportune sau
necesare [17, §254-255].

Finalmente, trebuie sa recunoastem
cd mdsurile aplicate in contextul infectiei
COVID-19 in cadrul sistemului administratiei
penitenciare s-au dovedit a fi eficiente, fapt ce
a permis prevenirea dezvoltarii focarelor de
raspandire a infectiei In mediul penitenciar.
Mentionam cd restrictii similare au fost aplica-
te in majoritatea statelor membre ale Uniunii
Europene [18].

Conform datelor Administratiei
Nationale a Penitenciarelor, In perioada
11 martie 2020 - 11 martie 2021, in ran-
dul persoanelor private de libertate au fost
diagnosticate 119 cazuri, dintre care 30 acti-
ve, forme usoare. Printre principalele masuri
intreprinse in contextul pandemiei COVID-19,
se enumera: instituirea regimului special de
activitate in cadrul sistemului administratiei
penitenciare; desfasurarea sistematica a orelor
informative cu persoanele private de libertate
in vederea constientizarii riscurilor asociate
infectiei si a comportamentului preventiv nece-
sar de a fi adoptat pentru prevenirea oricarei
situatii de risc; intensificarea regimului
sanitaro-antiepidemiologic in toate institutiile
subordonate ANP; distribuirea 1n toate subdi-
viziunile structurale si institutiile penitenciare
de masti, dezinfectanti, manusi, combinezoane
de protectie etc.

Toate institutiile penitenciare au elaborat
si aprobat planuri de actiuni in situatii de criz3,
fiind extinsa Sectia de boli infectioase din Pe-
nitenciarul nr.16-Pruncul, cu 36 de paturi in
Sectia COVID-19; SAP era asigurat cu produse
consumabile si echipament necesar pentru
prevenirea si combaterea infectiei COVID-19
(masti, manusi, dezinfectanti, ldmpi de cuart,
concentratoare de oxigen In fiecare institutie
penitenciara etc.).

Testarea pentru detectarea infectiei
COVID-19 s-a realizat in conformitate cu
procedura de prelevare a probelor pen-
tru testare la infectia COVID-19, aprobata
de Ministerul Sanatatii si In conformitate cu
Ordinul directorului Administratiei Nationale
a Penitenciarelor nr. 198/2020 cu privire la
managementul de caz al detinutilor suspecti/

without providing a dose of flexibility that al-
lows to determine if the restrictions brought in
each particular case are really appropriate or
necessary [17, §254-255].

Finally, we must admit that the measures
applied in the context of the COVID-19 infection
within the penitentiary administration system
have proven to be effective, a fact that allowed
preventing the development of outbreaks of
infection in the penitentiary environment. We
mention that similar restrictions have been ap-
plied in most member states of the European
Union [18].

According to the data of the National Ad-
ministration of Penitentiaries, between March
11, 2020 and March 11, 2021, 119 cases were
diagnosed among persons deprived of liberty,
of which 30 were active, mild forms. Among
the main measures undertaken in the context
of the COVID-19 pandemic, the following are
listed: the establishment of the special activity
regime within the penitentiary administration
system; the systematic holding of informative
sessions with persons deprived of liberty in
order to raise awareness of the risks associ-
ated with infection and the preventive behav-
ior necessary to be adopted in order to prevent
any risk situation; the intensification of the
sanitary-anti-epidemiological regime in all in-
stitutions subordinate to the NAP; the distribu-
tion in all structural subdivisions and peniten-
tiary institutions of masks, disinfectant, gloves,
protective overalls, etc.

All penitentiary institutions have devel-
oped and approved action plans in crisis situ-
ations, the Infectious Diseases Section of Peni-
tentiary no. 16-Pruncul has been expanded,
with 36 beds in the COVID-19 Section, SAP is
provided with consumables and equipment
necessary for the prevention and combating
the COVID-19 infection (masks, gloves, disin-
fectant, quartz lamp, oxygen concentrators in
each penitentiary institution, etc.).

Testing for the detection of the COVID-19
infection was carried outin accordance with the
procedure for taking samples for testing for the
infection of COVID-19, approved by the Min-
istry of Health and in accordance with the Or-
der of the director of the National Administra-
tion of Penitentiaries no. 198/2020 regarding
the case management of suspected/probable
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probabili, confirmati cu infectia COVID -19 in
sistemul administratiei penitenciare. Rezul-
tatele obtinute se datoreaza masurilor intre-
prinse si muncii depuse de angajatii sistemului
administratiei penitenciare, procedurilor de
achizitii centralizate la nivel de sistem, precum
si urmare a donatiilor receptionate din partea
partenerilor de dezvoltare [19].

In acest sens, se poate concluziona cd apli-
carea temporara a unui regim special restric-
tiv, care are efect limitativ indiferent de nivelul
de reeducare a condamnatului, este necesara
in cazul unor situatii exceptionale, insa deci-
ziile respective trebuie sa respecte principiul
proportionalitatii, In sensul ca orice mdsurd in-
treprinsd de autoritatile competente de punere
in executare a hotararilor cu caracter penal tre-
buie sa fie potrivita pentru atingerea scopului
urmarit in temeiul prevederilor legale, necesara
pentru atingerea acestui scop si rezonabila lui,
astfel incat sa nu fie disproportionala in raport
cu scopul urmarit. Masurile Intreprinse nu tre-
buie sa prejudicieze condamnatul mai mult si
pentru o duratd mai mare decat este necesar.

In partea ce tine de natura actului prin
care se instituie regimul special, se poate ajun-
ge la concluzia cd Ordinul ministrului Justitiei
este o decizie administrativa, deoarece este
emis In regimul de putere publicd, In baza
competentelor prevazute de lege in vederea
realizarii sarcinilor sale, care 1i confera mi-
nistrului Justitiei dreptul de a se impune cu
forta juridica obligatorie in raporturile sale cu
persoanele detinute In institutiile penitenci-
are. Cu toate acestea, conform art. 2 alin. (3)
lit. b) din Codul administrativ, prevederile
acestuia nu se aplica raporturilor juridice ale
autoritatilor publice care actioneaza in baza
Codului contraventional sau Codului penal [20].

Astfel, deciziile organului care pune in
executare pedeapsa penala privativa de liber-
tate nu constituie un act individual adminis-
trativ In sensul art. 10 din Codul administra-
tiv, iar actele organului care pune in executa-
re hotararea judecatoreasca de condamnare
privativa de libertate (inchisoare, detentiune
pe viatd) pot fi contestate numai In ordinea
prevazuta de art. 473! din Codul de procedura
penala. Acest lucru rezulta si din art. 220 alin.
(4) din Codul de executare.

Concluzii. In contextul analizei efec-

inmates, confirmed with the COVID-19 infec-
tion in the penitentiary administration system.
The results obtained are due to the measures
taken and the work done by the employees of
the penitentiary administration system, the
centralized procurement procedures at the
system level, as well as following the donations
received from the development partners [19].

In this sense, it can be concluded that the
temporary application of a special restrictive
regime, which has a limiting effect regardless
of the level of re-education of the convict, is
necessary in exceptional situations, but the re-
spective decisions must respect the principle of
proportionality, in the sense that any measure
undertaken by the competent authorities for
the enforcement of criminal judgments must be
suitable for achieving the goal pursued under
the legal provisions, necessary for the achieve-
ment of this goal and reasonable to it, so that it
is not disproportionate in relation to the goal
pursued. The measures taken must not preju-
dice the convict more and for a longer period
than it is necessary.

In the part related to the nature of the act
establishing the special regime, it can be con-
cluded that the order of the Minister of Justice
is an administrative decision, because it is is-
sued in the regime of public power, based on
the powers provided by law in order to carry
out its tasks, which gives the Minister of Justice
the right to impose himself with binding legal
force in his relations with the persons held in
penitentiary institutions. However, according
to art. 2 paragraph (3) letter b) from the Ad-
ministrative Code, its provisions do not apply
to: legal relations of public authorities acting
on the basis of the Contravention Code or the
Criminal Code [20].

Thus, the decisions of the body that en-
forces the criminal penalty of deprivation of
liberty do not constitute an individual adminis-
trative act within the meaning of art. 10 of the
Administrative Code, and the acts of the body
that enforces the court decision of deprivation
of liberty (prison, life imprisonment), can be
challenged only in the order provided by art.
473! of the Criminal Procedure Code. This also
results from art. 220 paragraph (4) of the En-
forcement Code.

Conclusions. Within the context of the
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tuate, am ajuns la concluzia ca aplicarea
temporara a unui regim special restrictiv,
care are efect limitativ indiferent de nivelul
de reeducare a condamnatului, este necesa-
ra in cazul unor situatii exceptionale, insa
deciziile respective trebuie sa respecte prin-
cipiul proportionalitatii. De asemenea, aces-
te masuri nu trebuie sda poarte un caracter
discriminatoriu si, in orice caz, trebuie limitate
in timp si controlate riguros.

Impactul perturbator al acestor mdsuri
restrictive trebuie sd fie atenuat in mod activ
prin oferirea unor alternative ale drepturilor
limitate. Spre exemplu, daca restrictiile privind
intrevederile cu rudele si prietenii apropiati
sau alte contacte cu lumea exterioara par nece-
sare, acestea trebuie secondate de metode al-
ternative, cum ar fi accesul extins la comunicatii
telefonice sau video.

In acelasi timp, pe perioada instituirii re-
gimului special, mecanismele de monitorizare a
locurilor privative de libertate fn continuare ar
trebui sa poata monitoriza situatia, luand ma-
suri de precautie pentru a nu expune oamenii la
riscuri suplimentare (principiul ,,nu face rau”).

analysis carried out, we came to the conclu-
sion that the temporary application of a special
restrictive regime, which has a limiting effect
regardless of the level of re-education of the
convict, is necessary in exceptional situations,
but the respective decisions must respect the
principle of proportionality. Likewise, these
measures must not be discriminatory and, in
any case, must be limited in time and rigorous-
ly controlled.

The disruptive impact of these restrictive
measures should be actively mitigated by offer-
ing alternatives to limited rights. For example,
if restrictions on meetings with relatives and
close friends or other contacts with the outside
world seem necessary, they should be replaced
by alternative methods, such as extended ac-
cess to telephone or video communications.

Likewise, during the establishment of the
special regime, the mechanisms for monitoring
places of deprivation of liberty should be able
to continue to monitor the situation, taking
precautions not to expose people to additional
risks (the “do no harm” principle).
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