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Articolul de fatd exploreazd aspecte comu-
ne si delimitdri dintre activitatea speciald de
investigatii si alte activitdti de prevenire si com-
batere a criminalitdtii. Prin analizarea legislatiei
Republicii Moldova si a celei din strdindtate, pre-
cum si prin examinarea conceptelor doctrinare,
se urmdreste intelegerea modului in care aceste
activitdti sunt reglementate si desfdsurate, fiind
identificate asemdndrile si diferentele dintre ele.
Intelegerea clard a acestor aspecte contribuie
la consolidarea sistemului de justitie penald si la
asigurarea respectdrii drepturilor individuale in
cadrul activitdtilor de prevenire si combatere a
infractiunilor.
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This article explores the commonalities and
demarcations between special investigative
activity and other crime prevention and com-
bating activities. By analyzing the legislation of
the Republic of Moldova and that of abroad, as
well as by examining the doctrinal concepts, the
aim is to understand the way in which these ac-
tivities are regulated and carried out, identifying
the similarities and differences between them. A
clear understanding of these issues contributes
to strengthening the criminal justice system and
ensuring respect for individual rights in crime pre-
vention and combating activities.
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criminal investigation, documents establishing
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Introducere. Actuala etapa de dezvolta-
re a societatii noastre este caracterizatd de pro-
cese complexe si situatii problematice, iar for-
mele de rezolvare a acestora sunt strans legate
de un fenomen social atat de complex precum
este criminalitatea. Problemele de combatere a
criminalitatii continua sa excite societatea, de-
venind o problema interstatald, internationalg,
iar criminalitatea in sine ameninta securita-
tea nationald a multor tari, inclusiv a Repu-
blicii Moldova. Activitatile de prevenire si
combatere a infractiunilor reprezinta o com-
ponenta esentiala a sistemului de justitie pe-
nald si, In acest context, activitatea speciala
de investigatii si alte activitati desfasurate de
autoritatile competente sunt esentiale pentru
culegerea de informatii si combaterea eficienta
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Introduction. The current stage of devel-
opment of our society is characterized by com-
plex processes and problematic situations, and
the forms of solving them are closely related to
a social phenomenon as complex as crime. The
problems of fighting crime continue to excite
society, becoming an interstate, international
problem, and the crime itself threatens the na-
tional security of many countries, including the
Republic of Moldova. Activities to prevent and
combat crime are an essential component of
the criminal justice system and, in this context,
the special investigative and other activities
carried out by the competent authorities are
essential for the collection of information and
the effective fight against criminal offences.

Despite the fact that the special investiga-
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a infractiunilor.

In pofida faptului cd activitatea speci-
ala de investigatii a devenit foarte cunoscuta
si chiar daca discutiile in jurul acestui subiect
s-au intensificat in ultimul timp, totusi consta-
tam ca Incd nu exista o intelegere unilaterala cu
privire la continutul acesteia si o diferentiere
clara de alte genuri de activitate asemanatoare.
Este importanta intelegerea aspectelor comu-
ne si delimitarilor dintre aceste activitati, astfel
incat sa se asigure respectarea drepturilor si
libertatilor fundamentale ale persoanei.

Metodologia studiului cuprinde meto-
dele traditionale de cercetare: logica, grama-
ticald, analizd si sinteza, deductie si inductie,
observatie si comparatie. In baza analizei ma-
terialelor pertinente (legislatia nationala si din
strdinatate, literatura de specialitate, alte ma-
teriale relevante) sunt formulate concluziile
corespunzatoare.

Rezultate obtinute si discutii. Analiza
doctrinei nationale de specialitate ne-a permis
sa constatdm un numdr modest de cercetari
consacrate abordarii problematicii raportu-
lui dintre activitatea speciald de investigatii
si alte activitati de prevenire si combatere a
criminalitatii, relevante pentru acest studiu fi-
ind lucrarile cercetatorilor autohtoni Cusnir V.,
Moraru V., Covalciuc 1., Roman D. Numarul mic
de lucrari nu ar trebui inteles in sensul lipsei
de actualitate a subiectului initiat discutiei, mai
degraba ar fi vorba despre un subiect contro-
versat, cu multe necunoscute, fapt ce-i determi-
nd probabil pe cei mai multi sd se abtina de la
comentarii.

Unele reglementdri juridice privind pre-
venirea si combaterea anumitor tipuri de cri-
minalitate, la care vom reveni, nu doar sporesc
actualitatea subiectului abordat, ci chiar creea-
zd incertitudini cu privire la natura juridica a
masurilor Intreprinse si legatura lor cu activi-
tatea speciald de investigatii, fiind vorba des-
pre reglementarile speciale privind prevenirea
si combaterea criminalitdtii organizate [1], pre-
venirea si combaterea spalarii banilor si finan-
tarii terorismului [2], prevenirea si combaterea
coruptiei In cadrul entitatilor publice [3].

Merita evidentiati si doctrinarii straini
Sumilov Iu., Zahartev S., Zajitsky V., Katkov S,
Sergheev A, Toi B, Brylev V., Kulkova E. s.a., lu-
crarile carora ne-au ajutat sa intelegem anumi-
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tive activity has become very well known, and
even though the discussions around this topic
have intensified lately, we still find that there is
still no one-sided understanding of its content
and a clear differentiation from other similar
types of activity. It is important to understand
the common aspects and the demarcations be-
tween these activities, so as to ensure respect
for the fundamental rights and freedoms of the
individual.

The methodology of the study includes
traditional research methods: logic, grammati-
cal, analysis and synthesis, inference and in-
duction, observation and comparison. Based on
the analysis of the relevant materials (national
and foreign legislation, literature and other rel-
evant materials) the appropriate conclusions
are formulated.

Results obtained and discussions. The
analysis of the national specialized doctrine al-
lowed us to find a modest number of research-
es dedicated to addressing the issue of the
relationship between the special activity of in-
vestigations and other activities of preventing
and combating crime, relevant for this study
being the works of the local researchers Cusnir
V., Moraru V., Covalciuc I., Roman D. The small
number of works should not be understood in
the sense of the lack of actuality of the topic
initiated by the discussion; rather, it would be
a controversial topic with many unknowns,
which probably leads most people to refrain
from commenting.

Some legal regulations on preventing
and combating certain types of crime, to which
we will return, not only increase the actuality
of the initiated subject, but even create uncer-
tainty regarding the legal nature of the mea-
sures taken and their connection with the spe-
cial investigative activity, being about the spe-
cial regulations on preventing and combating
organized crime[1], preventing and combating
money laundering and terrorist financing[2],
preventing and combating corruption within
public entities[3].

It is also worth highlighting the foreign
doctrinaires Shumilov Yu., Zahartsev S., Za-
zhitsky V., Katkov S., Sergeyev A., Tsshoi B,
Brylev V., Kulkova E., etc., the works of which
helped us to understand certain aspects of the
investigated problem.



Scientific Annals of the Academy "Stefan cel Mare' ¢

Sf MIA

of the Republic of Moldova

[Ana[e stiintifice ale Academiei ,Stefan cel Mare" a MAI al Republicii Moldova)

te aspecte ale problemei investigate.

Apreciata ca fiind o activitate
politieneasca, activitatea operativd/speciala
de investigatii In interpretarea profesorilor
Cusnir V. si Moraru V. este abordata in raport
cu activitatea de urmarire penala si cu cea de
detectiv particular [4, p.168].

In principiu, considerdm corecti raporta-
rea activitatii operative/speciale de investigatii
la cea politieneasca, expresia ,politie” in inter-
pretarea gramaticala avand intelesul de ,Organ
de stat Insarcinat cu mentinerea ordinii publice
si cu reprimarea infractiunilor” [5]. Prin urma-
re, ,organele de politie” Tn ochii cetateanului
nu sunt doar cele ale Ministerului Afacerilor
Interne, ci si cele ale Centrului National Anti-
coruptie, Serviciului de Informatii si Securitate,
Serviciului Vamal etc., antrenate In prevenirea
si combaterea criminalitatii.

Totodatd, este de precizat faptul ca ter-
menul ,activitate politieneasca” are o sfera mai
cuprinzatoare comparativ cu cea de ,activitate
speciala de investigatii”, acesti doi termeni ra-
portandu-se ca parte si intreg, primul termen
fiind intregul si cel de al doilea - partea.

Deci, nu toti angajatii statului care au
competentd sa practice activitate politieneasca
sunt in drept sa efectueze si activitate specia-
1a de investigatii, caci aceasta din urma va pu-
tea fi practicata doar de un numar redus din-
tre acestia, ei fiind numiti distinct - ofiteri de
investigatii ai subdiviziunilor specializate din
cadrul ori subordonate Ministerului Afacerilor
Interne, Ministerului Apararii, Centrului Nati-
onal Anticoruptie, Serviciului de Informatii si
Securitate etc. (art.6 din Legea nr.59/2012).

Cu toate acestea, trebuie spus si faptul
ca In limbajul juridic moldovenesc, sau in sens
restrans, termenul ,politie” se foloseste cu
intelesul doar de organ al Ministerului Aface-
rilor Interne, nu si al celorlalte autoritati, cel
putin asta rezulta din prevederile Codului de
procedura penald. Enumerand lista organelor
de constatare, legiuitorul a folosit termenul
,politie” distinct fata de alte organe (de politie)
din cadrul Centrului National Anticoruptie, Ser-
viciului de Informatii si Securitate, Serviciului
Vamal etc. (art.273 CPP). In plus, observim c3,
incepand cu 2013[6], legiuitorul a tinut sa faca
distinctie intre politie si politia de frontier3,
repartizdndu-le competente diferite In ceea ce

Appreciated as a police activity, the op-
erative/special activity of investigations in
the interpretation of professors Cusnir V. and
Moraru V. is approached in relation to the ac-
tivity of criminal prosecution and that of pri-
vate detective [4, p.168].

In principle, we consider it correct to re-
late the operative/special investigative activ-
ity to the police one, the expression “police”
in the grammatical interpretation having the
meaning of “State body charged with maintain-
ing public order and repressing crimes” [5].
Therefore, the “police bodies” in the eyes of
the citizen are not only those of the Ministry of
Internal Affairs, but also those of the National
Anticorruption Center, information and secu-
rity service, customs service, etc. involved in
preventing and combating crime.

At the same time, it should be noted that
the term “police activity” has a more compre-
hensive scope compared to that of “special in-
vestigative activity”, these two terms being re-
lated as part and whole, the first term being the
whole and the second - the part.

Therefore, not all state employees who
have the competence to practice police activ-
ity are entitled to carry out special investiga-
tion activity, the latter activity will be practiced
only by a small number of them, being appoint-
ed separately - investigation officers of the spe-
cialized subdivisions within or subordinated
to the Ministry of Internal Affairs, the Ministry
of Defense, the National Anticorruption Cen-
ter, The Information and Security Service, etc.
(Art.6 of the Law n0.59/2012).

However, it must also be said that in the
Moldovan legal language, or in a narrow sense,
the term “police” is used with the meaning only
of an organ of the Ministry of Internal Affairs,
not of the other authorities; at least this results
from the provisions of the Criminal Procedure
Code. Listing the list of finding bodies, the leg-
islator used the term “police” distinctly from
other (police) bodies within the National An-
ticorruption Center, Information and Security
Service, Customs Service, etc. (Art.273 CPC). In
addition, I note that, since 2013[6], the legisla-
tor has also wanted to distinguish between the
police and the border police, assigning them
different competences in the investigation of
criminal offences.
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priveste investigarea infractiunilor.

Importanta celor relatate consta in stabi-
lirealiniei de demarcatie intre activitatea speci-
ala de investigatii si activitatea politiei propriu-
zise. Desi sub aspectul competentelor acestea
pot fi comasate prin prisma atributiunilor
functionale, totusi ca sfera de activitate ele ra-
man distincte. Astfel, un ofiter de investigatii
al unei subdiviziuni specializate din ca-
drul Inspectoratului General de Politie, spre
exemplu, pe langa competentele de efectua-
re a investigatiilor speciale indicate in Legea
nr.59/2012, va cumula, conform fisei de post,
competente generale de politist prevazute de
Legea nr.320/2012[7]. Prin urmare, daca in
cursul activitatii sale acesta va aplica forta fi-
zicd, mijloacele speciale sau arma din dotare,
aceasta nicidecum nu inseamna ca Imputerni-
cirea In cauza se raporteaza la activitatea spe-
ciala de investigatii, fiindca, In primul rand, ea
(Imputernicirea) nu are caracter investigativ
si, in al doilea rand, este o competenta generala
care vizeaza fiecare politist.

in mod similar, problema necesita re-
zolvata si in privinta celorlalte competente
de ordin general prevazute atdt in Legea
nr.320/2012, cat si in restul legilor ce se refera
la Centrul National Anticoruptie [8], Serviciul
de Informatii si Securitate [9] etc.

Activitatea speciala de investigatii In ra-
port cu activitatea politiei are caracter special
si exact acelasi caracter il are activitatea de ur-
madrire penala.

Cat priveste raportul dintre activitatea
speciala de investigatii si cea de urmarire pe-
nala este de mentionat ca acesta a devenit unul
dintre cele mai controversate subiecte la ora ac-
tuald, mai ales dupa reforma juridica din 2012,
prin care un numar esential din lista masurilor
speciale de investigatii a fost inclus In Codul de
procedura penala. La subiectul respectiv ne-am
expus si cu alte ocazii [10; 11], asa cd acum nu
vom recurge la o analizd detaliatd a acestuia.
Rezumam doar faptul ca cele doua genuri de
activitate, de urmarire penald si investigatii
speciale, sunt in raport de interactiune si nu
de parte a unui intreg. Functionarul organului
de urmadrire penald nu cumuleaza competente
din activitatea speciala de investigatii si nici
invers, ofiterul de investigatii nu cumuleaza
competente ale organului de urmarire pena-
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The importance of the reported is to
establish the demarcation line between the
special activity of investigations and the ac-
tivity of the police itself. Although in terms of
competences they can be merged in terms of
functional tasks, however, as a sphere of activ-
ity they remain distinct. Thus, an investigation
officer of a specialized subdivision within the
General Police Inspectorate, for example, in ad-
dition to the competences to carry out special
investigations indicated in Law no. 59/2012,
will cumulate, according to the job description,
also general competences of policeman pro-
vided by Law no. 320/2012[7]. Therefore, if in
the course of his activity he applies the physical
force, the special means or the weapon in his
possession, that does not mean that the power
of attorney in question relates to the special
investigative activity, because, firstly, it (the
power of attorney) is not of an investigative na-
ture and, secondly, it is a general competence
aimed at each police officer.

Similarly, the problem needs to be solved
with regard to the other general competences
provided both in the Law no. 320/2012 and in
the rest of the laws referring to the National
Anticorruption Center[8], the Information and
Security Service[9] etc.

The special activity of investigations in
relation to the activity of the police has a spe-
cial character and exactly the same character
is played by the criminal investigation activity.

As for the relationship between the spe-
cial activity of investigations and that of crimi-
nal prosecution, it is worth mentioning that it
has become one of the most controversial top-
ics at present, especially after the legal reform
of 2012 by which an essential number from
the list of special investigative measures was
included in the Code of Criminal Procedure.
We have also presented ourselves on this sub-
ject on other occasions[10; 11], which is why
we will disregard its detailed analysis. We just
summarize the fact that the two types of activ-
ity, of criminal prosecution and special inves-
tigations, are in relation to interaction and not
on the side of a whole. The official of the crimi-
nal investigation body does not cumulate com-
petences from the special activity of investiga-
tions, nor vice versa, does the investigation of-
ficer not cumulate competences of the criminal
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13, cel putin asta rezulta din analiza actualei
legislatii a Republicii Moldova.

Un alt aspect al problemei discutate tine
de raportul activitatii speciale de investigatii
cu activitatea organelor de constatare a
infractiunilor prevazuta in Codul de procedura
penald. Acest subiect, de asemenea, a fost ana-
lizat separat [12], fapt pentru care vom veni
cu unele completari la cele mentionate ante-
rior. Intrebarea relevanti tine de competenta
ofiterului de investigatii de a actiona in calitate
de organ de constatare, adica este oare acesta in
drept sa realizeze actiunile indicate in art.273
CPP (retinerea faptuitorului infractiunii, ridica-
rea corpurilor delicte, efectuarea altor activitati
de constatare si, in cele din urm3, sesizarea or-
ganului de urmadrire penala)?

In aprecierea Colegiului Penal lirgit al
Curtii Supreme de Justitie, pornirea urma-
ririi penale In baza materialelor operative
de investigatii este o incdlcare de procedura
[13, pct.10], ceea ce Inseamna ca ofiterul de
investigatii nu are competenta de sesizare a
organului de urmadrire penald, iar organul de
urmadrire penald, la randul sdu, nu este in drept
sa porneasca urmadrirea penald in baza mate-
rialelor acumulate prin activitatea speciald de
investigatii.

Pe de alta parte, Legeanr.59/2012 1l obli-
ga totusi pe ofiterul de investigatii sa transmita
imediat prin raport organului de urmarire pe-
nald toate materialele care indica constatarea
banuielii rezonabile cu privire la savarsirea sau
la pregatirea savarsirii unei infractiuni (art.24
alin.(3)), fara sa indice si modalitatea de valo-
rificare a acestor materiale. Nici Codul de pro-
cedura penald nu ofera mai multe detalii sub
acest aspect.

Totodatd, este de mentionat ca rezulta-
tele investigatiilor speciale obtinute in afara
procesului penal se consemneaza in conformi-
tate cu prevederile Legii nr.59/2012 (art.22),
ceea ce le deosebeste de rezultatele actelor
de constatare consemnate in conformitate cu
prevederile art.260-261 CPP si care In temeiul
art.262 CPP constituie modalitate legala de se-
sizare a organului de urmarire penala. In aceste
circumstante ramane incerta procedura corec-
ta de sesizare a organului de urmadrire penala
de catre ofiterul de investigatii.

Conform prevederilor art.273 CPP,

investigation body, at least these results from
the analysis of the current legislation of the Re-
public of Moldova.

Another aspect of the discussed problem
is related to the report of the special investiga-
tion activity with the activity of the bodies es-
tablishing the offences stipulated in the Crimi-
nal Procedure Code. This topic has also been
considered separately [12], which is why we
will come up with some additions to the afore-
mentioned. The relevant question belongs to
the competence of the investigation officer to
act as a finding body, i.e. is he entitled to carry
out the actions indicated in art.273 CPC (deten-
tion of the perpetrator of the crime, lifting of
the criminal bodies, carrying out other finding
activities and, finally, notifying the criminal in-
vestigation body)?

In the assessment of the enlarged Crimi-
nal College of the Supreme Court of Justice, the
initiation of criminal prosecution on the basis
of operative investigation materials is a proce-
dural violation[13, p.10], which means that the
investigation officer does not have the compe-
tence to notify the criminal investigation body,
and the criminal investigation body, in its turn,
is not entitled to start criminal prosecution
based on the materials accumulated through
the special investigation activity.

On the other hand, Law no. 59/2012
obliges, however, the investigation officer to
immediately transmit by report to the criminal
investigation body all the materials indicating
the finding of reasonable suspicion regarding
the commission or preparation of the commis-
sion of a crime (art.24 Para.( 3)), without indi-
cating the way of valorization of these materi-
als. The Code of Criminal Procedure does not
provide more details in this regard either.

At the same time, it is worth mentioning
that the results of the special investigations ob-
tained outside the criminal trial are recorded
in accordance with the provisions of the Law
n0.59/2012 (art.22), which distinguishes them
from the results of the finding acts recorded in
accordance with the provisions of art.260-261
CPC and which, on the basis of art.262 CPC,
constitutes a legal way of notifying the crimi-
nal investigation body. In these circumstances,
the correct procedure for the referral of the in-
vestigation officer to the criminal investigation
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ofiterul de investigatii Intr-adevar nu se
regaseste in lista organelor de constatare
si, prin urmare, putem afirma ca nu are nici
competenta de a actiona in aceasta calitate. Pe
de alta parte, ofiterul de investigatii mai are
si un alt statut, de politist, angajat al Ministe-
rului Afacerilor Interne, respectiv angajat al
CNA, SIS etc. si, din aceasta perspectiva, pu-
tem crede ca In virtutea acestui statut ar pu-
tea totusi sa actioneze si in calitate de organ
de constatare, exceptie facand doar ofiterii de
investigatii din structurile specializate ale Mi-
nisterului Apararii si Serviciului de Protectie si
Paza de Stat, asupra acestor autoritati nefiind
extinsa competenta procesuald de constatare a
infractiunilor.

Interpretand probabil In acest mod lu-
crurile, unii cercetatori autohtoni au ajuns la
concluzia ca subiectii care efectueaza activita-
tea speciala de investigatii sunt reprezentanti
ai organului de constatare [14, p.134-139].

Din punctul nostru de vedere aces-
te doua competente raman totusi distincte.
Functionarul (ofiterul de investigatii) ar pu-
tea ipotetic sa efectueze acte de constatare a
infractiunilor, doar ca nu va actiona in calita-
te de ofiter de investigatii, ci in cea de a doua
sa calitate, adica de angajat al autoritatii re-
spective asupra careia se extinde competenta
de organ de constatare, ceea ce iTnseamna c3,
actionand In calitate de organ de constatare, va
proceda conform prevederilor Codului de pro-
cedura penald si in limitele competentei atribu-
ite acestuia. In procesul verbal de constatare a
infractiunii se cuvine sa fie aratata apartenenta
la organul de constatare si nu la cea de subiect
al activitatii speciale de investigatii.

Referitor la activitatea specialda de
investigatii si activitatea particulara de detec-
tiv si de paza este de mentionat ca acestea sunt
doua genuri de activitate inrudite, ambele atri-
buindu-se la domeniul investigatiilor, dar exis-
ta si unele diferente importante intre ele.

Prima si cea mai evidenta diferenta in-
tre aceste genuri de activitate se refera la
domeniile diferite la care acestea se atribu-
ie: public si privat. Activitatea speciala de
investigatii, apartinaind de domeniul public,
este incredintatd iIn mod exclusiv doar unui
cerc restrans de reprezentanti ai puterii execu-
tive a statului, in timp ce activitatea particulara

body remains uncertain.

According to the provisions of art.273
CPC, the investigation officer is indeed not in
the list of finding bodies and, therefore, we can
say that he does not have the competence to act
in this capacity either. On the other hand, the
investigation officer also has another status, as
a policeman, an employee of the Ministry of In-
ternal Affairs, respectively an employee of the
NAG, SIS, etc. and, from this perspective, we can
believe that by virtue of this statute it could still
act as a finding body, except for the investiga-
tion officers from the specialized structures of
the Ministry of Defense and the State Protec-
tion and Guard Service, the procedural compe-
tence for finding crimes is not extended over
these authorities.

Perhaps interpreting things in this way,
some local researchers have come to the con-
clusion that the subjects who carry out the spe-
cial activity of investigations are representa-
tives of the finding body [14, p.134-139].

From my point of view, however, these
two competences remain distinct from each
other. The official (investigation officer) could
hypothetically carry out acts establishing the
offences, only that he will not act as an investi-
gation officer, but in his second capacity, that is,
as an employee of that authority to which the
competence of finding body is extended, which
means that, acting as a finding body, will pro-
ceed according to the provisions of the Code of
Criminal Procedure and within the limits of the
competence assigned to it. In the report of find-
ing the offence, it is appropriate to show the
belonging to the finding body and not to that of
the subject of the special investigation activity.

Regarding the special activity of investi-
gations and the particular activity of detective
and security, it is worth mentioning that these
are two types of related activity, both of which
are attributed to the field of investigations, but
there are also some important differences be-
tween them.

The first and most obvious difference
between these types of activity relates to the
different areas to which they are attributed:
public and private. The special activity of in-
vestigations, belonging to the public domain, is
entrusted exclusively to a small circle of repre-
sentatives of the executive power of the state,
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de detectiv si de paza este practicatd de persoa-
ne fizice si juridice private in baza de licenta de
activitate. Detectivul particular, spre exemplu,
este angajat In mod obisnuit de catre persoa-
ne sau companii private pentru efectuarea
unor investigatii pe o serie de probleme, cum
ar fi colectarea de informatii pentru negoci-
eri, depistarea partenerilor de afaceri insolva-
bili sau care nu insufla incredere, investigarea
infidelitatii, cautarea persoanelor disparute,
verificarea antecedentelor, investigarea frau-
delor si multe altele [15].

O alta deosebire esentiala Intre cele doua
genuri de activitate se refera la scopul urmarit.
Scopul activitatii speciale de investigatii consta
in protejarea valorilor indicate in art.1 al Legii
nr.59/2012, in special impotriva infractiunilor,
in timp ce activitatea particulara de detectiv si
de paza se axeaza pe obtinerea de profit prin
efectuarea de actiuni si prestarea de servicii
legate de protejarea drepturilor si intereselor
legitime ale clientilor lor.

Si Inca o deosebire esentiala tine de
competenta acestora. In activitatea speciala de
investigatii este permisa restrangerea in anu-
mite conditii a unor drepturi constitutionale
ale unor persoane, iar in activitatea particulara
de detectiv si de paza o astfel de competenta nu
doar ci lipseste, ci chiar este interzisi. In con-
trast, ofiterii de investigatii au acces la resurse
si instrumente legale mai extinse, cum ar fi sis-
teme informationale specializate, posibilitatea
de aplicare a mijloacelor tehnice speciale desti-
nate pentru obtinerea ascunsa a informatiilor.

In concluzie, ambele activitati implica in-
vestigarea si colectarea de informatii, dar dife-
ra in ceea ce priveste scopul, competentele si
reglementdrile asociate.

Un loc aparte in elucidarea subiectului
discutat apartine cunoasterii raportului din-
tre activitatea specialda de investigatii si acti-
vitatea informativa si cea contrainformativa. in
teorie, acest raport nu are o abordare unilate-
ralg, iar legislatia nationala actuald cu privire
la reglementarea acestor genuri de activitate
este ancoratd intr-un plin proces de discutii
si reforme. Pentru a face mai multa lumina pe
acest segment este nevoie sa apelam la metoda
istorica de cercetare.

Astfel, In trecut, organele securitatii sta-
tului si cele ale Ministerul Afacerilor Interne

while the private activity of detective and secu-
rity is practiced by private individuals and le-
gal entities on the basis of a license of activity.
The private detective, for example, is routinely
hired by private individuals or companies to
carry out investigations on a number of issues,
such as collecting information for negotiations,
detecting insolvent or untrustworthy business
partners, investigating infidelity, searching for
missing persons, background checks, fraud in-
vestigation and much more[15].

Another essential difference between the
two types of activity relates to the aim pursued.
The purpose of the special investigation activi-
ty consists in protecting the values indicated in
art.1 of the Law n0.59/2012 especially against
crimes, while the private activity of detective
and security - obtaining profit by carrying out
actions and providing services related to the
protection of the legitimate rights and interests
of their clients.

And one more key difference lies in their
competence. In the special activity of investiga-
tions, it is allowed to restrict under certain con-
ditions some constitutional rights of some per-
sons, and in the private activity of detective and
security such a competence is not only lacking,
but is even forbidden. In contrast, investigative
officers have access to more extensive legal re-
sources and tools, such as specialized informa-
tion systems, the possibility of applying special
technical means intended for the hidden ob-
taining of information.

In conclusion, both activities involve the
investigation and collection of information, but
differ in purpose, powers and associated regu-
lations.

A special place in the elucidation of the
discussed topic belongs to the knowledge of
the relationship between the special activity of
investigations and the informative activity and
the counterintelligence activity. In theory, this
report does not have a one-sided approach, and
the current national legislation on the regula-
tion of these types of activity is anchored in a
process of discussion and reforms. In order to
shed more light on this segment we need to re-
sort to the historical method of research.

Thus, in the past, the state security bod-
ies and those of the Ministry of Internal Affairs
have merged several times into a single unit
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au fuzionat de mai multe ori Intr-o singura
unitate [16]. Pe atunci se discuta doar despre
investigatii operative ca fiind o activitate uni-
tara cu diferit specific: informativ, contrainfor-
mativ si munca de descoperire a infractiunilor
[17, p.79-80]. Ceva mai tarziu, mai aproape de
apusul perioadei sovietice, se conturau doua
genuri de activitate distincte: activitatea ope-
rativa de investigatii si activitatea contrainfor-
mativa.

Cercetdtorii institutiilor de fnvatamant
superior din cadrul Ministerului Afacerilor In-
terne, cercetand esenta activitatii operative de
investigatii, de reguld nu includeau activitatea
contrainformativa In obiectul lor de studiu. La
randul lor, nici reprezentantii scolii superioare
din cadrul Comitetului de Securitate al Statului,
dezvoltand teoria activitatii contrainformative,
nu acordau mai multad atentie activitatii opera-
tive de investigatii. Prin activitatea contrainfor-
mativa se Intelegea un tip de activitate statala
orientat spre solutionarea sarcinilor de asigu-
rare a securitatii statului si societatii sovietice
fmpotriva activitatilor subversive si ostile ale
inamicului, realizata prin intermediul organe-
lor specializate - subdiviziuni contrainforma-
tive ale Comitetului de Securitate al Statului
URSS [18, p.68].

Totodatd, exista si viziunea precum ca
activitatea operativa de investigatii ar inde-
plini functia de mijloc de realizare a sarcini-
lor activititii contrainformative. In timp ce
expertii In domeniul procesului penal ai Scolii
Superioare a KGB-ului URSS considerau ca ac-
tivitatea operativa de investigatii ar fi un gen
absolut independent de activitate de stat. In
literatura de specialitate, ei discutau despre
importanta pentru procesul penal a activitatii
operative de investigatii si nu a celei contrain-
formative, si considerau ca activitatea operati-
va de investigatii nu poate fi absorbita de cea
contrainformativa [18, p.69].

De remarcat cd pand la destramarea
URSS nu a existat o lege care sa reglementeze
investigatiile operative, in schimb au existat
mai multe acte normative departamentale cla-
sificate.

Prin adoptarea in 1994 a primei Legi cu
privire la activitatea operativa de investigatii
[19], competenta de efectuare a activitatii ope-
rative de investigatii a fost atribuita Ministe-

[16]. At that time, it was only discussed about
operative investigations as a unitary activity
with different specifics: informative, counter-
intelligence and the work of discovering crimes
[17, p.79-80]. A little later, closer to the sunset
of the Soviet period, two distinct types of activ-
ity took shape: operative investigative activity
and counterintelligence activity.

The researchers of the higher education
institutions within the Ministry of Internal Af-
fairs, researching the essence of the operative
activity of investigations, as a rule did not in-
clude counterintelligence activity in their ob-
ject of study. For their part, even the represen-
tatives of the higher school within the State
Security Committee, developing the theory of
counterintelligence activity, did not pay more
attention to the operative activity of investiga-
tions. Counterintelligence activity meant a type
of state activity oriented towards solving the
tasks of ensuring the security of the Soviet state
and society against the subversive and hostile
activities of the enemy, carried out through
specialized bodies - counterintelligence subdi-
visions of the USSR State Security Committee
[18, p.68].

At the same time, there was also the vi-
sion that the operative investigation activity
would perform the function of a means of car-
rying out the tasks of the counterintelligence
activity. While the experts in the field of crimi-
nal trial of the Higher School of the KGB of the
USSR considered that the operative activity of
investigations would be an absolutely indepen-
dent kind of state activity. In the specialized lit-
erature, they discussed the importance for the
criminal process of the operative investigation
activity and not of the counterintelligence ac-
tivity, and considered that the operative activ-
ity of investigations cannot be absorbed by the
counterintelligence activity [18, p.69].

It should be noted that until the breakup
of the USSR there was no law regulating opera-
tive investigations, instead there were several
classified departmental normative acts.

By the adoption in 1994 of the first Law
on the operative activity of investigations[19]
the competence to carry out the operative ac-
tivity of investigations was assigned to the Min-
istry of Internal Affairs, the Ministry of Defense
and the Ministry of National Security, subse-
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rului Afacerilor Interne, Ministerului Apararii
si Ministerului Securitatii Nationale, ulterior
aceasta lista a fost extinsa pana la opt subiecti.
Legea nr.45/1994 a fost practic unica lege mol-
doveneascd care a reglementat investigatiile
operative/speciale atat pe segmentul preve-
nirii si descoperirii infractiunilor, cat si pe cel
al prevenirii si combaterii pericolelor care
ameninta securitatea nationala (art.2). Nici in
aceasta lege si nici in cea ulterioard, adica cea
actuala [20], legiuitorul nu a folosit termenul

=N

,activitate informativa” sau ,activitate contra-
informativa”. Cel mai probabil ca la acel mo-
ment domina ideea precum ca activitatea de
culegere clandestind a informatiilor este una
singurd, numita generic activitate operativa de
investigatii, iar scopurile si sarcinile care pot fi
realizate prin practicarea acestui gen de activi-
tate pot fi diferite.

Termenii ,activitate informativa” si ,ac-
tivitate contrainformativa” au fost legalizati
pentru prima data prin adoptarea Legii
nr.753/1999[21] in temeiul careia Ministe-
rul Securitatii Nationale a fost reorganizat in
Serviciul de Informatii si Securitate al Repu-
blicii Moldova. Conform acestei legi, valabila
si astazi, Serviciul de Informatii si Securitate
in vederea iIndeplinirii atributiilor de asigu-
rare a securitdtii de stat desfasoara: activitati
informative, activitati contrainformative si
activitati de combatere a infractiunilor (art.8).
Legiuitorul nu a voit sa descopere continutul
activitatii informative si a celei contrainforma-
tive, in schimb la categoria drepturi a specificat
efectuarea masurilor operative de investigatii
(art.10), fara sa conditioneze aplicarea acesto-
ra doar pentru combaterea infractiunilor, ceea
ce avea sa insemne ca masurile operative de
investigatii sunt admise si In cadrul activita-
tii informative si a celei contrainformative. De
fapt, tot in acelasi an, lista sarcinilor activitatii
operative de investigatii prevazuta in art.2 al
Legii nr.45/1994 a fost completata cu o sarcina
noud: ,colectarea de informatii despre eveni-
mentele sau actiunile care pun in pericol secu-
ritatea de stat, militara, economica sau ecolo-
gica a Republicii Moldova” [22], ceea ce a legi-
ferat practic efectuarea masurilor operative de
investigatii In cadrul activitatii informative si a
celei contrainformative.

Din acest punct de vedere activitatea

quently this list was extended up to eight sub-
jects. Law no. 45/1994 was practically the only
Moldovan law that regulated operative/special
investigations both in the segment of preven-
tion and discovery of crimes, as well as on the
prevention and combating of dangers threaten-
ing national security (art.2). Neither in this law
nor in the subsequent one, i.e. the current one
[20], the legislator did not use the term “intel-
ligence activity” or “counterintelligence activ-
ity”. Most likely, at that time, the idea that the
clandestine collection of information is a single
one, generically called operative investigative
activity, was dominating, and the goals and
tasks that can be achieved by practicing this
kind of activity may be different.

The terms “informative activity” and
“counterintelligence activity” were legal-
ized for the first time by adopting the Law no.
753/1999[21] under which the Ministry of
National Security was reorganized into the In-
formation and Security Service of the Republic
of Moldova. According to this law, valid even
today, the Information and Security Service in
order to fulfill the duties of ensuring the state
security carries out: informative activities,
counterintelligence activities and activities of
combating crimes (art.8). The legislator did not
want to discover the content of the informa-
tive and counterintelligence activity, but in the
category of rights it specified the carrying out
of operative investigation measures (art.10),
without conditioning their application only for
combating crimes, which would mean that the
operative investigation measures are admitted
also within the informative and counterintel-
ligence activity. In fact, also in the same year,
the list of tasks of the operative activity of in-
vestigations provided for in article 2 of the Law
n0.45/1994 was completed with a new task:
“collecting information about events or actions
that endanger the state, military, economic or
ecological security of the Republic of Moldova”
[22], which practically legislated the carrying
out of operative investigation measures within
the informative and counterintelligence activ-
ity.

From this point of view, the informative
and counterintelligence activity shows that
components of the operative / special inves-
tigation activity, or the object of the operative
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informativa si cea contrainformativa arata ca
parti componente ale activitatii operative/
speciale de investigatii, or obiectul activitatii
operative de investigatii nu se reduce doar la
infractiune, ci cuprinde si amenintdrile la adre-
sa securitatii statului. Relevant in acest context
este sa mentiondm cd in Legea cu privire la
securitatea statului [23] nu se vorbeste nimic
despre activitatea informativa sau contrainfor-
mativa, dar se spune ca ,Activitatea operativa
ce tine de asigurarea securitatii statului consti-
tuie secret de stat” (art.16). De aici rezulta ca
acea parte a activitatii operative de investigatii
ce tine de asigurarea securitatii statului cel mai
probabil ar trebui sa insemne activitatea infor-
mativa si contrainformativa.

Situatia de pana la reforma juridica din
2012 nu impunea necesitatea unei delimitari
foarte clare intre aceste genuri de activita-
te. Ulterior potentialul activitatii speciale de
investigatii, ca succesoare a activitatii operati-
ve de investigatii, s-a redus esential in privinta
realizarii sarcinilor de prevenire si curma-
re a infractiunilor, precum si de relevare a
amenintarilor la adresa securitdtii nationale,
majoritatea si practic cele mai eficiente masuri
au fost interzise, In afara urmaririi penale (alin.
(3) art.18 din Legea nr.59/2012).

Multiplele incercdri de solutionare a
acestei probleme nu s-au Incununat de succes,
fapt care a si condus la necesitatea unei deli-
mitdri mai clare Intre activitatea speciala de
investigatii, pe de o parte, si activitatea infor-
mativa si contrainformativa, pe de alta parte,
prin elaborarea unei legi noi dedicate activitatii
informative si contrainformative in care sa fie
prevazuta intreaga lista de masuri de culegere
a informatiilor.

Conform Proiectului de Lege cu privire
la activitatea contrainformativa si activitatea
informativa externd, sustinut in prima lectura
a Parlamentului Republicii Moldova [24], prin
activitate contrainformativa se intelege ,an-
samblul masurilor, actiunilor, operatiunilor si
procedeelor desfasurate de catre Serviciu (de
Informatii si Securitate) In scopul protejarii
procesului de decizie politico-statal, protejarii
institutiilor statului si a societatii fata de riscu-
rile si amenintarile la adresa securitatii Repu-
blicii Moldova, identificarii intentiilor, planuri-
lor si obiectivelor activitatii subversive, spio-

investigation activity is not limited only to the
crime, but also includes the threats to the state
security. [tis relevant in this context to mention
that the Law on State Security[23] does not say
anything about the informative or counterin-
telligence activity, but it says that “The opera-
tive activity related to ensuring the security of
the state constitutes a state secret” (art.16). It
follows that the part of the operative investiga-
tion activity related to ensuring the security of
the state should most likely mean the informa-
tive and counterintelligence activity.

The situation up to the 2012 legal reform
did not require a very clear delineation be-
tween these types of activity. Subsequently, the
potential of the special investigative activity, as
the successor of the operative investigation ac-
tivity, was essentially reduced in terms of car-
rying out the tasks of preventing and ending
the crimes, as well as of revealing the threats
to the national security, most of the most and
practically the most effective measures were
prohibited outside the criminal prosecution
(para.( 3) Article 18 of the Law n0.59/2012).

The multiple attempts to solve this prob-
lem were not successful, which also led to the
need for a clearer delimitation between the
special activity of investigations, on the one
hand, and the informative and counterintelli-
gence activity, on the other hand, by drafting
a new law dedicated to the informative and
counterintelligence activity in which the en-
tire list of measures for collecting information
would be provided.

According to the draft law on counter-
intelligence activity and external intelligence
activity supported in the first reading of the
Parliament of the Republic of Moldova[24] by
counterintelligence activity, it is meant “the
set of measures, actions, operations and pro-
cedures carried out by the Service (Intelligence
and Security) in order to protect the political-
state decision-making process, to protect the
state institutions and society against the risks
and threats to the risks and threats to the se-
curity of the Republic of Moldova, identifica-
tion of intentions, plans and objectives of sub-
versive activity, espionage or organized crime
that endangers the state security, prevention,
counteraction or neutralization of their mate-
rialization, studying the organization, methods,

127



Scientific Annals of the Academy "Stefan cel Mare' ¢

Sf MIA

of the Republic of Moldova

[Ana[e stiintifice ale Academiei ,Stefan cel Mare" a MAI al Republicii Moldova)

najului sau a crimei organizate ce pericliteaza
securitatea statului, prevenirea, contracararea
sau neutralizarea materializarii acestora, stu-
dierea organizarii, metodelor, capacitatilor si
caracteristicilor partii adverse, urmate de ac-
tiuni de depistare, prevenire si contracarare”.

La randul sau, ,Activitatea informativa
externa consta din ansamblul masurilor, ac-
tiunilor si operatiunilor desfasurate de catre
Serviciu, pentru planificarea, culegerea, verifi-
carea, prelucrarea analitica si valorificarea da-
telor si informatiilor despre posibilitatile reale
sau potentiale, actiunile, planurile sau intenti-
ile statelor sau organizatiilor strdine, ale unor
entitati neconstitutionale sau ale unor persoa-
ne, care constituie sau ar putea constitui riscuri
sau amenintari la adresa securitatii Republicii
Moldova, precum si pentru obtinerea informa-
tiilor relevante pentru asigurarea securitatii de
stat sau pentru crearea conditiilor favorabile
asiguradrii si promovarii intereselor strategice
si realizdrii cu succes a politicii de securitate
nationala a Republicii Moldova” (art.1).

In art.12 al aceluiasi Proiect de Lege sunt
enumerate masurile contrainformative care
practic, cu unele exceptii, sunt aceleasi masuri
speciale de investigatii, iar In art.48 alin.(3) se
terne se permite realizarea masurilor contra-
informative, cu respectarea cerintelor stabilite
de prezenta Lege”.

Prin adoptarea acestui Proiect de lege in
lectura a doua si intrarea lui in vigoare se va
produce delimitarea legala a celor trei tipuri de
activitate inrudite: activitatea contrainformati-
va, activitatea informativa externa si activita-
tea speciald de investigatii. Diferentele dintre
aceste genuri de activitate le putem deocam-
data doar prezuma, dat fiind faptul ca si Legea
nr.59/2012 este supusa anumitor modificari
[25].

Intuim ca vor deveni valabile diferentele
evidentiate in doctrina de specialitate externa
axate pe legislatia si practica din strainatate.
Astfel, profesorul rus Iu. Sumilov considera ca
cele mai esentiale diferente intre genurile de
activitate discutate sunt [26, p.17-18]:

- scopul activitatii operative de
investigatii este protejarea persoanei, societatii
si statului Impotriva atentatelor criminale,
in timp ce scopul activitatii contrainforma-

capacities and characteristics of the opposing
party, followed by actions of detection, preven-
tion and counteraction”.

In turn, “The external informative activ-
ity consists of all the measures, actions and
operations carried out by the Service, for the
planning, collection, verification, analytical
processing and capitalization of data and infor-
mation about the real or potential possibilities,
actions, plans or intentions of foreign states or
organizations, of unconstitutional entities or of
persons, which constitute or could constitute
risks or threats to security of the Republic of
Moldova, as well as for obtaining relevant in-
formation to ensure state security or to create
favorable conditions for ensuring and promot-
ing strategic interests and successful imple-
mentation of the national security policy of the
Republic of Moldova” (Art.1).

In article 12 of the same draft law are
listed the counterintelligence measures which
practically, with some exceptions, are the
same special measures of investigations, and
in art.48 Para. (3) it is said that “within the ex-
ternal intelligence activity, the implementation
of counterintelligence measures is allowed, in
compliance with the requirements established
by this Law”.

By adopting this draft law in the second
reading and its entry into force, the legal de-
limitation of the three types of related activity
will occur: the counterintelligence activity, the
external informative activity and the special
activity of investigations. The differences be-
tween these types of activity can only be pre-
sumed for the time being, given that law no.
59/2012 is also subject to certain amendments
[25].

We intuit that the differences highlighted
in the external specialized doctrine focused on
foreign legislation and practice will become
valid. Thus, the Russian professor Shumilov Iu.
considers that the most essential differences
between the types of activity discussed are[26,
p.17-18]:

- The purpose of the operative investi-
gative activity is to protect the person, society
and the state against criminal attacks, while
the purpose of counterintelligence is to ensure
state security by countering the subversive ac-
tivity of intelligence and other activities carried
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tive constd in asigurarea securitdtii statului
prin contracararea activitatii subversive de
informatii si alte activitati desfasurate de ser-
viciile si organizatiile speciale straine in de-
trimentul intereselor sale vitale, iar scopul
activitatii informative externe este obtinerea
informatiilor in interesul statului;

- cercul subiectilor care desfasoara acti-
vitate operativa de investigatii este mult mai
larg comparativ cu cercul organelor de stat
care desfasoara activitate contrainformativa si
informativa externa;

- regulile generale ale activitatii opera-
tive de investigatii sunt stabilite In prevede-
rile Legii cu privire la activitatea operativa de
investigatii, iar cele ale activitatii contrainfor-
mative si informative in alte legi speciale;

- spre deosebire de activitatea operati-
va de investigatii, activitatea informativa se
desfasoara in afara tarii.

In principiu, aceste diferente sunt
ifmpartasite si de alti cercetatori rusi [27; 28;
29; 30].

Un loc aparte In abordarea subiectului
analizat meritd acordat activitatii de preveni-
re si combatere a criminalitatii organizate.
Conform unor aprecieri doctrinare autohtone,
prevenirea si combaterea criminalitdtii orga-
nizate este un gen de activitate distinct fata
de activitatea speciali de investigatii. In lucra-
rea ,Activitatea specialda de investigatii si alte
activitati informative” cercetatorul D. Roman
analizeaza subiectul prevenirii si combaterii
criminalitatii organizate in cadrul unui capitol
separat fata de cele dedicate activitatii speciale
de investigatii, intitulat ,Alte activitati informa-
tive si investigative” [31, p.170].

Desiautorulnudescoperarationamentele
care au stat la baza calificarii prevenirii si com-
baterii criminalitatii organizate ca fiind un alt
gen de activitate investigativa decat activitatea
speciala de investigatii, presupunem ca anu-
mite constructii juridice din Legea nr.50/2012
sunt cauza unor astfel de interpretari.

Conform prevederilor acestei legi,
competenta de efectuare a activitatii de pre-
venire si combatere a criminalitatii organizate
este pozitionata pe picior de egalitate si nu de
subordonare, cum ar fi firesc sa fie, cu activita-
tea specialad de investigatii si activitatea de ur-
madrire penald (art.7). Or, prin continutul sdu,

out by foreign special services and organiza-
tions to the detriment of its vital interests, and
the purpose of external intelligence activity
is to obtain information in the interest of the
state;

- The circle of subjects that carry out op-
erative activity of investigations is much wider
compared to the circle of state bodies that car-
ry out counterintelligence and external intelli-
gence activity;

- The general rules of the operative in-
vestigation activity are established in the pro-
visions of the Law on the operative activity of
investigations, and those of the counterintelli-
gence and informative activity in other special
laws;

- Unlike the operative activity of investi-
gations, the informative activity is carried out
outside the country.

In principle, these differences are shared
by other Russian researchers[27; 28; 29; 30].

A special place in approaching the ana-
lyzed subject is worth giving to the activity of
preventing and combating organized crime.
According to some local doctrinal assessments,
preventing and combating organized crime is a
distinct kind of activity from the special activ-
ity of investigations. In the paper “The special
activity of investigations and other informative
activities” of the researcher Roman D. analyzes
the subject of preventing and combating or-
ganized crime within a separate chapter from
those dedicated to the special activity of inves-
tigations, entitled “Other informative and in-
vestigative activities” [31, p.170].

Although the author does not discover
the reasoning behind the qualification of pre-
venting and combating organized crime as a
different kind of investigative activity than the
special investigative activity, we assume that
certain legal constructions in Law no. 50/2012
are the cause of such interpretations.

According to the provisions of this law,
the competence to carry out the activity of
preventing and combating organized crime is
positioned on an equal footing and not of sub-
ordination, as it would be natural to be, with
the special activity of investigations and the
activity of criminal prosecution (art.7). Or, by
its content, the special activity of investigations
is a kind of activity that involves namely the
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activitatea speciala de investigatii este un gen
de activitate care presupune anume prevenirea
si combaterea in general a infractiunilor, inclu-
siv a celor care vizeaza criminalitatea organi-
zatd (art.2 din Legea nr.59/2012). Cu atat mai
mult ca responsabilitatea de prevenire si com-
batere a criminalitatii organizate a fost atribu-
ita acelorasi subiecti care desfasoara activitate
speciala de investigatii, adica subdiviziunilor
specializate ale Ministerului Afacerilor Inter-
ne, Serviciului de Informatii si Securitate, Cen-
trului National Anticoruptie, Serviciului Vamal
si Administratiei Nationale a Penitenciarelor
(art.6 din Legea nr.50/2012 si art.6 din Legea
nr.59/2012).

Faptul ca prin aceasta lege s-a urma-
rit legalizarea unor masuri, natura carora nu
s-ar identifica cu cea a masurilor speciale de
investigatii prevazute In Legea nr.59/2012
(art.18), fiind numite de prevenire si combatere
a criminalitatii organizate (art.9; 12 din Legea
nr.50/2012), nu pare un motiv serios pentru a
sustine ca acestea formeaza un alt gen de ac-
tivitate. Este de reamintit faptul, la care si noi,
dar si alti doctrinari, de mai multe ori am atras
atentia, ca activitatea speciala de investigatii nu
sereduce doar la o totalitate de masuri speciale
de investigatii. Continutul acestei activitati, pe
langa masurile speciale de investigatii, care de
altfel detin locul principal in cadrul activitatii
speciale de investigatii, mai include si alte
actiuni, procedee, inclusiv masuri de prevenire
si combaterea a criminalitatii.

Negarea acestui conceptarinsemnacdac-
tivitatea speciala de investigatii se reduce strict
la realizarea masurilor speciale de investigatii,
adica la culegerea de informatii si nu ar include
actiuni de prevenire, curmare a infractiunilor,
or tocmai acestea formeaza continutul de baza
al sarcinilor activitatii speciale de investigatii
(art.2 din Legea nr.59/2012). Chiar si cea mai
cunoscutd componenta a activitatii speciale de
investigatii, lucrul cu colaboratorii confidentiali
(art.15 Legea nr.59/2012), ce nu face parte din
lista masurilor speciale de investigatii, deja
vorbeste despre faptul ca activitatea speciala
de investigatii presupune ceva mai mult decat
efectuarea masurilor speciale de investigatii.

Consideram c3a masurile de preveni-
re, dar In mod special cele de combatere a
criminalitatii organizate (incadrarea con-

prevention and combating in general of crimes,
including those aimed at organized crime (art.2
of the Law n0.59/2012). All the more so that
the responsibility for preventing and combat-
ing organized crime was assigned to the same
subjects who carry out special investigative
activity, i.e. to the specialized subdivisions of
the Ministry of Internal Affairs, the Information
and Security Service, the National Anticorrup-
tion Center, the Customs Service and the Na-
tional Administration of Penitentiaries (art.6
of the Law no0.50/2012 and art.6 of the Law
no.59/2012).

The fact that this law aimed at legal-
izing some measures, the nature of which
would not identify with that of the special in-
vestigation measures provided for in the Law
n0.59/2012 (art.18), being called to prevent
and combat organized crime (art.9; 12 of the
Law no.50/2012), does not seem a serious
reason to claim that they form another kind of
activity. It is worth recalling the fact, to which
we, as well as other doctrinaires, have drawn
attention several times, that the special activity
of investigations is not limited only to a totality
of special investigative measures. The content
of this activity, in addition to the special inves-
tigative measures, which also hold the main
place in the special investigation activity, also
includes other actions, procedures, including
measures to prevent and combat crime.

Denying this concept would mean that
the special activity of investigations is strictly
reduced to the realization of special investiga-
tion measures, i.e. to the collection of informa-
tion and would not include actions of preven-
tion, cessation of crimes, or they form precisely
these form the basic content of the tasks of the
special investigation activity (art.2 of the Law
n0.59/2012). Even the most well-known com-
ponent of the special investigation activity,
working with confidential collaborators (art.15
Law n0.59/2012), which is not part of the list of
special investigation measures, already speaks
about the fact that the special activity of inves-
tigations involves something more than carry-
ing out special investigation measures.

We consider that preventive measures,
but especially those for combating organized
crime (controlled employment in the criminal
group or organization; controlled crime (art.13;
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trolata in grupul sau organizatia criminal3;
infractiunea controlata (art.13; 14 din Legea
nr.50/2012)) puteau cu acelasi succes sa fie re-
glementate in cadrul Legii nr.59/2012, si poate
ca nu neapadrat trebuiau incluse in cadrul listei
masurilor speciale de investigatii, puteau sa
formeze o lista separata de masuri, intitulate,
spre exemplu, ,Alte masuri speciale”, care ar fi
cuprins nu doar masurile de prevenire si com-
batere a criminalitatii organizate, ci si masurile
de protectie a investigatorului sub acoperire,
prevazute de art.137 CPP.

Apropo, aceste masuri de combatere a
criminalitatii organizate sunt strans legate de
investigatia sub acoperire, masura speciala
de investigatii prevazuta in art.30 din Legea
nr.59/2012 siin art.136 CPP. Aspectul in cauza
a fost remarcat si de alti cercetatori [32, p.203].
De mentionat ca anterior masura ,Iincadrarea
controlata In grupul sau organizatia criminald”
avea un alt titlu, ,Infiltrarea operativa in orga-
nizatiile criminale a colaboratorilor titulari din
subdiviziunile operative si a persoanelor care
colaboreaza in mod confidential cu organele
care exercita activitate operativa de investiga-
tii, utilizand acte de identitate si alte documen-
te de acoperire”, si facea parte din lista masuri-
lor operative de investigatii (lit. n) alin.(2) art.6
din Legea nr.45/1994). Separarea elementului
sincadrarii controlate in grupul sau organizatia
criminald” de masura ,investigatia sub acope-
rire” si excluderea ulterioara a acestuia din lis-
ta masurilor speciale de investigatii pare a fi o
chestiune mai mult artificiala decat necesara.

In legislatia altor state o masura simila-
ra celei discutate se regdseste si astazi in lista
masurilor operative de investigatii si se pare
ca nu se pune problema necorespunderii natu-
rii ei juridice cu cea a masurilor operative de
investigatii [33].

Tot in acest context este de addaugat fap-
tul ca prin Proiectul de modificare a legislatiei
in domeniul investigatiilor speciale, la care am
facutreferintd mai sus, se propune completarea
masurii ,investigatia sub acoperire” cu un nou
alineat in care sa fie prevazuta ,Contraventia/
infractiunea simulata”, ceva foarte asemana-
toare cu ,Infractiunea controlata” [34]. Analiza
acestor institutii depaseste limitele acestei lu-
crari, fapt pentru care nu ne vom expune mai in
detaliu asupra acestui subiect.
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14 of Law n0.50/2012)) could with the same
success be regulated within the framework
of Law no0.59/2012, and may not necessarily
have to be included in the list of special inves-
tigative measures, they could form a separate
list of measures, entitled, for example, “Other
special measures”, which would have included
not only the measures to prevent and combat
organized crime, but also the measures for the
protection of the undercover investigator pro-
vided by art.137 CPC.

By the way, these measures to combat
organized crime are closely related to the un-
dercover investigation, a special investigation
measure provided for in article 30 of the Law
n0.59/2012 and in art.136 CPC. The issue in
question has been noted by other research-
ers[32,p.203]. It should be mentioned that pre-
viously the measure “controlled employment
in the criminal group or organization” had an-
other title “Operative infiltration into criminal
organizations of the titular collaborators from
the operative subdivisions and of the persons
who collaborate confidentially with the bodies
exercising operative activity of investigations,
using identity documents and other cover doc-
uments” and was part of the list of operative
measures of investigations (lit. n) para. (2) Ar-
ticle 6 of the Law no.45/1994). Separating the
element of ‘controlled employment in the crim-
inal group or organization’ from the ‘undercov-
er investigation’ measure and its subsequent
exclusion from the list of special investigative
measures appears to be a more artificial than
necessary matter.

In the legislation of other states, a mea-
sure similar to the one discussed is still found
today in the list of operative measures of inves-
tigations and it seems that there is no question
of the non-correlation of its legal nature with
that of the operative measures of investiga-
tions [33]. Also in this context it is to be added
that through the Draft amendment of the leg-
islation in the field of special investigations, to
which we have referred above, it is proposed to
supplement the measure “undercover investi-
gation” with a new paragraph in which to pro-
vide for the “Contravention/simulated crime”,
something very similar to “Controlled crime”
[34]. The analysis of these institutions goes be-
yond the limits of this work, which is why we
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Rezumand cele relatate mai sus,
mentionam ca activitatea de prevenire si com-
batere a criminalitatii organizate este in raport
de parte si intreg cu activitatea speciala de
investigatii, prima activitate fiind partea si cea-
laltd - Intregul.

In doctrind s-a mentionat si faptul ci
,strangerea informatiei privind verificarea
titularilor si a candidatilor la functii publi-
ce” reglementata de Legea nr.271/2008 con-
stituie un gen de activitate investigativa dife-
rita fata de activitatea speciald de investigatii
[31, p.178]. Consideram ca si de aceasta data,
ca si In cazul precedent, Insasi existenta unei
legi speciale consacrate unui sector ingust al
investigatiilor speciale (In cazul dat verificarea
titularilor si a candidatilor la functii publice)
creeaza impresia ca ar fi vorba despre o acti-
vitate distincta fata de activitatea speciala de
investigatii [35].

Conform prevederilor art.3 din Legea
nr.271/2008, scopul de baza al verificarii titu-
larilor si candidatilor la functii publice este pre-
venirea si combaterea coruptiei in randul auto-
ritatilor publice, celelalte obiective mentionate
in acest articol subscriindu-se scopului de baza.
Respectiv, scopul acestor verificari, fiind mai
specific, se include perfect in scopul general al
activitatii speciale de investigatii - prevenirea
si combaterea criminalitatii (art.1 din Legea
nr.59/2012).

Deloc intamplator, competenta de efec-
tuare a respectivei verificari a fost atribuita
Serviciului de Informatii si Securitate (art.6), in
primul rand, pentru ca este un organ al statului
specializat In asigurarea securitatii nationale,
iar coruptia este o amenintare la adresa
securitatii nationale si, in al doilea rand, pentru
ca prevenirea faptelor de coruptie tine de do-
meniul investigatiilor speciale, exact domeniul
de activitate al acestui organ.

In calitate de metode pentru realizarea
verificarilor sunt mentionate: colectarea in-
formatiilor necesare din bazele de date, din
registrele si din alte surse ale autoritatilor
publice; solicitarea de la persoanele juridice a
informatiilor, inclusiv a copiilor de pe dosare-
le personale ale candidatilor de la locurile de
lucru anterioare; solicitarea de la Centrul Na-
tional Anticoruptie a certificatelor de cazier
privind integritatea profesionald a candidatilor

will not expose ourselves in more detail on this
subject.

Summarizing the above, we mention
that the activity of preventing and combating
organized crime is in relation to the party and
the whole with the special activity of investiga-
tions, the first activity being the part and the
other - the whole.

The doctrine also mentioned that the
“gathering of information on the verification of
holders and candidates to public offices” regu-
lated by law no.271/2008 is a different kind of
investigative activity than the special activity
of investigations [31, p.178]. We consider that
even this time, as in the previous case, the very
existence of a special law devoted to a narrow
sector of special investigations (in this case
the verification of holders and candidates for
public offices) creates the impression that this
would be a distinct activity from the special ac-
tivity of investigations[35].

According to the provisions of art.3 of the
Law no.271/2008, the basic purpose of verify-
ing the holders and candidates to public offices
is the prevention and combating of corruption
among the public authorities, the other purpos-
es mentioned in this article being subsisted to
the basic purpose. Respectively, the purpose of
these checks, being more specific, is perfectly
included in the general purpose of the special
investigation activity - preventing and combat-
ing crime (art.1 of the Law n0.59/2012).

Not at all by chance, the competence
to carry out this verification was assigned to
the Information and Security Service (Art.6),
firstly, because it is a state body specialized
in ensuring national security, and corruption
is a threat to national security and, secondly,
because the prevention of corruption acts be-
longs to the field of special investigations, pre-
cisely the field of activity of this body.

For the purposes of carrying out the
checks, the following shall be mentioned as
methods: Collecting the necessary information
from the databases, registers and other sources
of the public authorities; Requesting from legal
entities information, including copies of per-
sonal files of candidates from previous places
of work; Requesting from the National Anticor-
ruption Center the criminal record certificates
regarding the professional integrity of the can-
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(art.10). Practic nimic nou, aceste asa-numite
metode sunt reflectate si in Legea nr.59/2012
(art.7-12).

Conform Legii discutate ,Informatiile
care constituie secret de stat, secret comercial
ori secret bancar sau cele care tin de activita-
tea operativa de investigatii si de urmarire pe-
nala a organelor de resort, obtinute in cadrul
verificarii, sunt protejate conform legislatiei
in vigoare” (art.19). Consideram ca lucrurile
vorbesc de la sine, or este inadmisibil ca un or-
gan farda competenta de efectuare a activitatii
operative/speciale de investigatii sa culeaga
informatii ce tin de acest domeniu.

Cele relatate dovedesc faptul ca verifica-
rea titularilor si a candidatilor la functii publi-
ce este o parte componentad a activitatii speci-
ale de investigatii, mai corect ar fi sa spunem
ca se atribuie la unul dintre genurile acestei
activitati, fiind vorba despre activitatea infor-
mativ-administrativa de verificare; aceasta la
randul sdu presupune asigurarea diferitelor
regimuri juridico-administrative cu ajutorul
fortelor, mijloacelor si metodelor speciale de
investigatii prin colectarea informatiilor ne-
cesare despre anumite persoane pentru lua-
rea anumitor decizii (art.7 alin.(3) din Legii
nr.59/2012) [36, p.112; 26, p.375].

Faptul ca verificarea titularilor si a can-
didatilor la functii publice se face cu acordul
scris al persoanei ce urmeaza sa fie verificata
nu fnseamna ca acest tip de verificare este di-
ferit fata de cel prevazut in art.7 alin.(3) din
Legea nr.59/2012, acesta, de asemenea, pre-
supunand acordul persoanei ce urmeaza sa fie
verificatd. Nu ar fi corect sa spunem ca verifica-
rea titularilor si a candidatilor la functii publice
este o activitate neintrusiva la adresa drepturi-
lor persoanei verificate. Prevederile art.10 alin.
(3)-(4) din Legea nr.271/2008 indica expres
posibilitatea limitarii drepturilor persoanei su-
puse verificarii, acest aspect fiind remarcat si
de Curtea Constitutionala a Republicii Moldova
in contextul examindrii unei sesizari de con-
testare a unor prevederi din aceasta lege [37].
Nici lipsa de conspirativitate in cazul verifica-
rii functionarilor publici nu poate servi crite-
riu de deosebire fata de activitatea speciala de
investigatii, or insdsi caracterul activitatii spe-
ciale de investigatii este atat secret, cat si/sau
public (art.1 din Legea nr.59/2012).

didates (art.10). Practically nothing new, these
so-called methods are also reflected in the Law
n0.59/2012 (art.7-12).

According to the law discussed “Informa-
tion that constitutes state secret, trade secret
or bank secret or those related to the operative
activity of investigations and criminal prosecu-
tion of competent bodies, obtained within the
verification, and shall be protected accord-
ing to the legislation in force” (article 19). We
consider that things speak for themselves, or it
is inadmissible for a body without the compe-
tence to carry out the operative / special inves-
tigation activity to collect information related
to this field.

The above-mentioned proves that the
verification of holders and candidates for pub-
lic offices is a component part of the special
activity of investigations, it would be more cor-
rect to say that it is assigned to one of the types
of this activity, being about the informative-ad-
ministrative activity of verification, this in turn
assuming the insurance of different legal and
administrative regimes with the help of forces,
special means and methods of investigation by
collecting the information necessary for cer-
tain persons to take certain decisions (Article
7 para.( 3) of the Law n0.59/2012) [36, p.112;
26,p.375].

The fact that the verification of holders
and candidates for public offices is made with
the written consent of the person to be checked
does not mean that this type of verification is
different from that provided for in Article 7
para. (3) of the Law no. 59/2012, it also im-
plies the consent of the person to be verified.
It would not be fair to say that the verification
of holders and candidates for public offices is a
non-intrrusive activity against the rights of the
verified person. The provisions of art.10 para.
(3)-(4) of the Law n0.271/2008 expressly indi-
cates the possibility of limiting the rights of the
person subject to verification, this aspect being
also noted by the Constitutional Court of the Re-
public of Moldova in the context of examining a
complaint challenging some provisions of this
law[37]. Neither the lack of conspiracy in the
case of verification of public officials can serve
as a criterion of distinction from the special ac-
tivity of investigations, nor is the very nature
of the special investigation activity both secret
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Astfel, constatdm ca activitatea de ve-
rificare a titularilor si a candidatilor la functii
publice are caracter sectorial in raport cu acti-
vitatea speciald de investigatii.

Evaluarea integritatii institutionale
si testarea integritatii profesionale, regle-
mentata de Legea nr.325/2013[3], de aseme-
nea, este apreciata ca fiind o activitate investi-
gativa distincta fatd de activitatea speciala de
investigatii [31, p.180]. Aceastd apreciere nu
se bazeaza pe o anumita analiza comparativ3,
ci mai degraba pe o expresie din cadrul acestei
legi care pune in dificultate intelegerea unitara
a naturii juridice a respectivei evaluari/testari.

In alin.(3) art.11 din Legea discutati se
spune ca ,Metodele si mijloacele de testare si
fixare a testelor de integritate profesionala nu
reprezinta activitati speciale de investigatie in
sensul Legii nr.59 din 29 martie 2012 privind
activitatea speciala de investigatie”. Contrar
acestei dispozitii, analiza legii si a caracteris-
ticilor testarii integritatii profesionale demon-
streazad altceva.

Consideram ca rezolvarea acestei dileme
implica Intelegerea contextului in care a aparut
legea respectiva. Desigur ca se pot spune multe
la acest capitol, dar esential este faptul ca Legea
in cauza a fost elaborata in conditiile in care a
devenit practic irealizabila sarcina de baza a
activitatii operative/speciale de investigatii -
prevenirea si combaterea infractiunilor, inclu-
siv a celor de coruptie.

Se stie cd dupa reforma juridica din 2012
realizarea majoritatii masurilor speciale de
investigatii a fost restrictionata in limitele ur-
maririi penale, iar imaginea negativa a acestui
gen de activitate, formata In urma suspiciunilor
de eventuale abuzuri [38], nu s-a schimbat prea
mult nici dupa reforma. Procedeul de schimba-
re a respectivei imagini prin inlocuirea terme-
nului ,operativ” cu cel ,special” si derivatele
acestuia se pare ci nu a fost de mare folos. In
aceste Imprejurari orice tentativa de a schim-
ba noua Lege nr.59/2012 1n vederea admiterii
masurilor speciale de investigatii pe domeniul
de prevenire si combatere a infractiunilor, adi-
ca In afara procesului penal, era practic sortita
esecului.

Elaborarea Legii speciale nr.325/2013, a
cdarei menire este sa reglementeze efectuarea
investigatiilor speciale doar pe un anumit seg-

and / or public (art.1 of the Law no.59/2012).

Thus, we find that the activity of verifica-
tion of holders and candidates to public offices
has a sectorial character in relation to the spe-
cial activity of investigations.

Institutional integrity assessment and
professional integrity testing regulated by
Law no.325/2013][3] is also considered to be a
distinct investigative activity from the special
investigation activity [31, p.180]. That assess-
ment is not based on a particular comparative
analysis, but rather on an expression within
that law which challenges a uniform under-
standing of the legal nature of that assessment/
testing.

In para. (3) Article 11 of the Law dis-
cussed shall be said that “The methods and
means of testing and fixing of professional in-
tegrity tests do not represent special investiga-
tive activities within the meaning of the Law
no.59 of March 29, 2012 on the special investi-
gative activity”. Contrary to this provision, the
analysis of the law and the characteristics of
professional integrity testing prove otherwise.
We believe that solving this dilemma involves
understanding the context in which this law
arose. Of course, a lot can be said in this chap-
ter, but it is essential that the Law in question
was drafted in the conditions in which the basic
task of the operative / special investigation ac-
tivity - the prevention and combating of crimes,
including those of corruption, has become
practically unfeasible.

It is known that after the legal reform of
2012, most of the special investigative mea-
sures were restricted within the limits of the
criminal investigation, and the negative image
of this kind of activity, formed by suspicions
of possible abuses[38], did not change much
even after the reform. The process of changing
that image by replacing the term “operative”
with the term “special” and its derivatives ap-
parently was not of much use. In these circum-
stances, any attempt to change the new Law no.
59/2012 in order to admit special measures of
investigations in the field of prevention and
combating of crimes, that is, outside the crimi-
nal trial, was practically doomed to failure.

The elaboration of the Special Law
no.325/2013, whose purpose is to regulate the
carrying out of special investigations only on
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ment al prevenirii si combaterii criminalitatii
(cel legat de coruptie), poate fi apreciata ca o
tentativa reusita din partea unor subiecti ai
activitatii speciale de investigatii, carora le-a si
fostincredintata competenta de efectuare a tes-
tului de integritate, fiind vorba despre Centrul
National Anticoruptie si Serviciul de Informatii
si Securitate.

Afirmatiile precum ca metodele si mij-
loacele aplicate in cadrul testului de integri-
tate nu sunt parte din activitatea speciala de
investigatii pot fi intelese ca parte din strategia
de promovare a acestei legi.

La scurt timp dupa adoptarea Le-
gii nr.325/2013, Curtea Constitutionala s-a
pronuntat cu privire la natura juridica a meto-
delor si mijloacelor aplicate in cadrul testului
de integritate, mentionand ca nu gaseste de-
osebiri intre acestea si cele aplicate in cadrul
activitatii speciale de investigatii [39].

Ulterior, lucrurile s-au miscat si mai mult
in directia recunoasterii faptului ca testul de
integritate in fapt presupune aceeasi activi-
tate speciala de investigatii, art.18 din Legea
nr.59/2012 fiind completat cu un nou aliniat
(alin.(31)) in care se prevede expres aplicarea
masurilor speciale de investigatii (toate cele
autorizate de procuror si unele autorizate de
judecatorul de instructie) ,,... In cadrul testu-
lui de integritate profesionald, cu autorizarea
judecatorului, in conditiile Legii nr. 325 din 23
decembrie 2013 privind evaluarea integritatii
institutionale” [40].

Situatia actuala intr-adevar creeaza con-
fuzii cu privire la intelegerea unitara a naturii
juridice a evaluarii integritatii institutionale si
testarii integritatii profesionale si a raportului
acestora cu activitatea speciala de investigatii:
pe de o parte, se mentioneaza ca activitatile
investigative efectuate in cadrul testului de in-
tegritate sunt diferite fata de cele efectuate in
cadrul activitatii speciale de investigatii, iar pe
de alta parte, se spune ca masurile speciale de
investigatii, elementul principal al activitatii
speciale de investigatii, se efectueaza in cadrul
testului de integritate.

in acest context, cercetitorul I. Coval-
ciuc, procuror cu o bogata experientd, inclusiv
in domeniul activitatii speciale de investigatii,
pe buna dreptate pune o intrebare pertinenta
si logica 1n acelasi timp: ,,... Ce reprezinta aces-

a certain segment of preventing and combat-
ing crime (the one related to corruption), can
be considered as a successful attempt by some
subjects of the special investigation activity,
who were also entrusted with the competence
to perform the integrity test, these are the Na-
tional Anticorruption Center and the Informa-
tion and Security Service.

The statements that the methods and
means applied in the integrity test are not part
of the special investigative activity can be un-
derstood as part of the strategy of promoting
this law.

Shortly after the adoption of Law no.
325/2013, the Constitutional Court ruled on
the legal nature of the methods and means ap-
plied in the integrity test, noting that it does not
find any differences between them and those
applied within the special investigation activ-
ity [39].

Subsequently, things moved even more
towards recognizing that the integrity test in
fact involves the same special activity of in-
vestigations, art.18 of the Law n0.59/2012 be-
ing completed with a new paragraph (para.(
31)) in which it is expressly provided for the
application of special investigative measures
(all those authorized by the prosecutor and
some authorized by the investigating judge) “...
within the professional integrity test, with the
authorization of the judge, under the terms of
Law no. 325 of 23 December 2013 on the as-
sessment of institutional integrity” [40].

The current situation really creates con-
fusions regarding the unitary understanding
of the legal nature of the institutional integrity
assessment and the testing of professional in-
tegrity and of their relationship with the spe-
cial investigation activity, on the one hand, it
is mentioned that the investigative activities
carried out within the integrity test are differ-
ent from those carried out within the special
investigation activity, and on the other hand,
noting that special investigative measures, the
main element of the special investigative activ-
ity, are carried out within the framework of the
integrity test.

In this context, the researcher Covalciuc
I., a prosecutor with a rich experience, includ-
ing in the field of special investigative activity,
rightly puts forward a very pertinent and logi-
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te activitati si care ar fi criteriile de delimita-
re a tehnicilor de investigare ca elemente ale
activitatii speciale de investigatii, respectiv ca
elemente ale altor activitati statale?”, recoman-
dand totodata interventia din partea legiuitoru-
lui Tn materia activitatii speciale de investigatii
astfel Incat legislatia sa fie suficient de clara si
sa corespunda criteriilor de calitate stabilite de
CEDO [32, p.207].

Analizdnd raportul activitatii speciale
de investigatii cu activitatea de prevenire si
combatere a spaldrii banilor si finantarii tero-
rismului reglementata de Legea nr.308/2017,
constatdm un sir de elemente similare celor
discutate anterior. In aceasti lege, de aseme-
nea se mentioneaza ca investigatiile financia-
re realizate in cadrul activitatii de prevenire si
combatere a spaldrii banilor si finantarii tero-
rismului si care constau dintr-un complex de
masuri investigative (,colectarea informatiei,
analiza si verificarea tuturor relatiilor financia-
re si economice, precum si verificarea clientilor
care pot fi legati de actiunile de spalare a ba-
nilor, de infractiunile asociate acestora si de
actiunile de finantare a terorismului, activitati
ce tin de identificarea, stabilirea sursei si ur-
madrirea bunurilor utilizate, obtinute din aceste
infractiuni, a fondurilor teroristilor si a altor
bunuri care sunt sau pot fi obiect al masuri-
lor asiguratorii si/sau al confiscarii, precum si
activitati de investigare a dimensiunii retelei
criminale si a gradului de criminalitate aferen-
te”) sant distincte fata de investigatiile speciale
reglementate de Legea nr. 59/2012 privind ac-
tivitatea speciala de investigatii (art.3).

In pofida acestei distinctii formale, prin
comparatie stabilim totusi coincidenta de fac-
to intre continutul investigatiilor financiare
si madsura speciald de investigatii ,Monitori-
zarea sau controlul tranzactiilor financiare si
accesul la informatia financiara”, reglemen-
tata de art.1342 CPP, prin care se intelege ,,...
operatiunile prin care se asigura cunoasterea
continutului tranzactiilor financiare efectuate
prin intermediul institutiilor financiare sau al
altor institutii competente ori obtinerea de la
institutiile financiare a Inscrisurilor sau infor-
matiilor aflate In posesia acestora referitoare
la depunerile, conturile sau tranzactiile unei
persoane”.

Este de mentionat si faptul ca pana la

cal question at the same time “... what do these
activities represent and what would be the cri-
teria for delimiting the investigative techniques
as elements of the special investigative activity,
respectively as elements of other state activi-
ties?”, while recommending the intervention
by the legislator in the field of special investiga-
tive activity so that the legislation is sufficiently
clear and corresponds to the quality criteria es-
tablished by the ECHR[32, p.207].

Analyzing the report of the special activi-
ty of investigations with the activity of prevent-
ing and combating money laundering and ter-
rorist financing regulated by law no. 308/2017,
we find a series of elements similar to those
discussed previously. In this law, it is also men-
tioned that the financial investigations carried
out within the framework of the activity of
preventing and combating money laundering
and terrorist financing and which consist of a
complex of investigative measures (“informa-
tion collection, analysis and verification of all
financial and economic relations, as well as in
the verification of customers who can be linked
to money laundering actions, the offences as-
sociated with them and the terrorist financing
actions, activities related to the identification,
establishment of the source and tracing of the
assets used, obtained from these offences, of
terrorists’ funds and other property which are
or may be the object of precautionary measures
and/or confiscation, as well as activities to in-
vestigate the size of the criminal network and
the related degree of crime) are distinct from
the special investigations regulated by the Law
nr. 59/2012 on the special activity of investiga-
tions (art.3).

Despite this formal distinction, by com-
parison we nevertheless establish the de facto
coincidence between the content of financial in-
vestigations and the special investigation mea-
sure “Monitoring or control of financial trans-
actions and access to financial information”
regulated by Art.1342 CPC, which means “..
operations to ensure knowledge of the content
of financial transactions carried out through fi-
nancial institutions or other competent institu-
tions or to obtain from financial institutions the
documents or information in their possession
relating to the deposits, accounts or transac-
tions of a person”.
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adoptarea Legii nr.308/2017 a actionat Legea
nr.190/2007 cu acelasi titlu[41], conform care-
ia competenta de efectuare a prevenirii si com-
baterii spalarii banilor si finantarii terorismu-
lui revenea initial Centrului pentru Combate-
rea Crimelor Economice si Coruptiei (actualul
Centru National Anticoruptie), acesta avand si
competenta efectudrii masurilor operative de
investigatii.

Ulterior, In 2011, prin modificarea Legii
nr.190/2007, in cadrul Centrului a fost infiintat
Serviciul Prevenirea si Combaterea Spalarii Ba-
nilor, acesta fiind un organ de specialitate cu
statut de subdiviziune independenta. Despre
investigatii financiare la acel moment in lege
nu se vorbea nimic, cel mai probabil din consi-
derentul ca Inca mai erau realizabile masurile
operative de investigatii.

Ce a urmat mai departe deja cunoastem:
prin Legea nr.59/2012 masurile speciale de
investigatii de iure fusese interzise pe segmen-
tul de prevenire si combatere a infractiunilor,
inclusiv pe cel de spadlare a banilor si de
finantare a terorismului. Astfel, In urmatorii
ani gravitatea situatiei in domeniul prevenirii
spalarii banilor atinsese apogeul. Este suficient
sa ne amintim despre bine cunoscuta frauda
bancara, de producerea cdreia se cunoaste ca
Serviciul Prevenirea si Combaterea Spalarii Ba-
nilor este intr-o anumita masurad responsabil
[42].

In conditiile in care lucririle de modi-
ficare a Legii nr.59/2012 bateau pasul pe loc,
era firesc sa se caute o solutie de alternativj,
aceasta fiind gasita prin adoptarea actualei Legi
nr.308/2017, conform careia Serviciul Pre-
venirea si Combaterea Spaldrii Banilor a iesit
de sub tutela Centrului National Anticoruptie,
devenind un organ public independent in ra-
port cu celelalte persoane juridice si fizice
(art.18). Nemaifiind subiect al activitatii spe-
ciale de investigatii, acestui Serviciu i s-a acor-
dat competenta de efectuare a ,investigatiilor
financiare” care, la randul lor, se deosebesc de
investigatiile speciale mai mult sub aspect for-
mal si organizatoric.

Toate acestea ne vorbesc despre o
noud tendinta de reglementare juridica a
investigatiilor operative/speciale, in speci-
al pe segmentul de prevenire si combatere a
criminalitatii - este vorba despre crearea unor

It is also worth mentioning that until the
adoption of the Law n0.308/2017, another Law
no. 190/2007 with the same title[41] acted, ac-
cording to which the competence to carry out
the prevention and combating of money laun-
dering and terrorist financing initially belonged
to the Center for Combating Economic Crimes
and Corruption (the current National Anticor-
ruption Center), which also had the competence
to carry out operative investigation measures.
Subsequently, in 2011, by amending the Law
no. 190/2007, the Center established the Office
for The Prevention and Combating of Money
laundering, this being a specialized body with
the status of independent subdivision. Nothing
was said about financial investigations at that
time in the law, most likely on the grounds that
the operative investigative measures were still
achievable.

What followed further we already know,
by Law no. 59/2012, the special measures of
de jure investigations had been prohibited in
the segment of prevention and combating of
crimes, including that of money laundering and
terrorist financing. Thus, in the following years,
the gravity of the situation in the segment of
prevention of money laundering had reached
its peak. It is enough to remember about the
well-known bank fraud, the production of
which is said that the Office for The Prevention
and Fight against Money Laundering would not
have done its job well[42].

Given that the works for the amendment
of Law no. 59/2012 were beating the pace on
the spot, it was natural to look for an alterna-
tive solution, this being found by the adoption
of the current Law no0.308/2017, according to
which the Service for The Prevention and Fight
against Money Laundering came out of the tute-
lage of the National Anticorruption Center, be-
coming a publicbody independentin relation to
other legal entities and individuals (art.18). No
longer being the subject of special investigative
activity, this Service has been granted the pow-
er to carry out “financial investigations” which,
in turn, differ from special investigations more
in terms of formal and organizational.

All these tell us about a new trend of le-
gal regulation of operative / special investiga-
tions, especially on the segment of preventing
and combating crime, being about the creation
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organe noi ce nu se regasesc in lista subiectilor
activitatii speciale de investigatii (art.6 din Le-
gea nr.59/2012), in a cdror sarcind este pusa
prevenirea si combaterea unui sector ingust
de criminalitate, fiindu-le de facto acordata
competenta de efectuare a investigatiilor spe-
ciale, dar de jure se vor considera distincte fata
de activitatea speciala de investigatii.

Rezumand cele relatate in aceastd lucra-
re, mentionam ca analiza raportului dintre ac-
tivitatea speciala de investigatii si alte activitati
de prevenire si combatere a criminalitatii a fa-
cut posibila evidentierea unor aspecte comune,
dar si a unor delimitari importante. Prin pris-
ma elucidarii respectivului raport am reusit
sa Intelegem mai bine hotarele si continutul
activitatii speciale de investigatii si acest fapt
este foarte important atat pentru dezvolta-
rea teoretica a acestui domeniu de activitate,
cat si pentru perfectionarea in continuare a
legislatiei.

Activitatea speciala de investigatii, ca
si alte activitati de prevenire si combate-
re a criminalitatii, urmareste obtinerea de
informatii relevante pentru cunoasterea si inla-
turarea factorilor si conditiilor care favorizeaza
comiterea infractiunilor. Cu toate acestea, acti-
vitatea speciala de investigatii se caracterizea-
za prin utilizarea unor masuri mai invazive si
necesita un control judiciar mai riguros, in timp
ce alte activitati de prevenire si combatere a
infractiunilor pot fi mai putin intruzive si pot fi
desfasurate in cadrul competentelor legale ale
agentilor de aplicare a legii.

Pentru o desfasurare eficienta si echi-
librata a acestor activitati, este esential ca
reglementdrile legale sa asigure respectarea
principiilor statului de drept, inclusiv protectia
drepturilor si libertatilor fundamentale ale per-
soanei. Este important sa se promoveze o cola-
borare eficientd si coordonata intre diferitele
entitati implicate in activitatile de prevenire si
combatere a infractiunilor, pentru a asigura o
abordare eficientd si respectarea drepturilor
individuale in lupta impotriva infractionalitatii.

Prin respectarea principiilor statului
de drept, se promoveaza o societate in care
justitia este echitabild, iar infractorii sunt adusi
in fata raspunderii legale, lucru ce contribuie
la cresterea increderii publice in sistemul de
justitie penald si la consolidarea statului de

of new bodies that are not included in the list of
subjects of special investigation activity (art.6
of Law n0.59/2012), whose task is to prevent
and combat a narrow sector of crime, being
de facto granted the power to carry out special
investigations, but de jure they will consider
themselves distinct from the special activity of
investigations.

Summing up the reports in this paper,
we mention that the analysis of the relationship
between the special activity of investigations
and other activities of preventing and combat-
ing crime made it possible to highlight some
common aspects, but also important delimita-
tions. Through the elucidation of this report,
we managed to better understand the bound-
aries and the content of the special investiga-
tion activity and this fact is very important both
for the theoretical development of this field of
activity and for the further improvement of the
legislation.

The special activity of investigations
as well as other activities of preventing and
combating crime aims to obtain information
relevant to the knowledge and removal of the
factors and conditions that favor the commis-
sion of the crimes. However, special investiga-
tive work is characterised by the use of more
invasive measures and requires more rigorous
judicial control, while other activities to pre-
vent and combat crimes may be less intrusive
and may be carried out within the legal compe-
tences of law enforcement officers.

For an efficient and balanced conduct of
these activities, it is essential that legal regula-
tions ensure respect for the principles of the
rule of law, including the protection of the fun-
damental rights and freedoms of the individual.
It is important to promote effective and coor-
dinated collaboration between the different
entities involved in activities to prevent and
combat crime, in order to ensure an effective
approach to and respect for individual rights in
the fight against crime.

By respecting the principles of the rule of
law, a society is promoted in which justice is fair
and criminals are brought before legal liability,
thus contributing to increasing public trust in
the criminal justice system and strengthening
the rule of law in the Republic of Moldova.

In conclusion, respect for the principles
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drept in Republica Moldova.

In concluzie, e de mentionat ci respecta-
rea principiilor statului de drept In activitatea
speciala deinvestigatii sialte activitati de preve-
nire si combatere a infractiunilor este esentiala
pentru asigurarea unui sistem de justitie echita-
bil si respectarea drepturilor fundamentale ale
indivizilor. Prin respectarea principiilor legale,
proportionalitatii si prezumtiei de nevinovatie,
se promoveaza o societate In care justitia este
garantatd, iar infractiunile sunt combatute intr-
un mod eficient, cu respectarea drepturilor si
libertatilor individuale.

of the rule of law in the special activity of in-
vestigations and other activities of preventing
and combating crimes is essential for ensuring
a fair justice system and respecting the funda-
mental rights of individuals. By respecting the
legal principles, proportionality and the pre-
sumption of innocence, a society is promoted
in which justice is guaranteed and crimes are
combated in an effective and respectful man-
ner towards individual rights and freedoms.
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