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Urmdrirea penald este prima fazd a procesu-
lui penal, care constd din activitatea desfdsuratd
de organul de urmdrire penald, unde sunt ad-
ministrate si verificate probele necesare privind
existenta infractiunii, identificarea fdptuitorului,
stabilirea rdspunderii acestuia, ceea ce este ne-
cesar sd fie cunoscut pentru a se trimite cazul in
judecata.

Procurorul detine competenta principald in
organizarea, conducerea si controlul activitdtii
organelor de urmdrire penald prin exercita-
rea anumitor prerogative, cum ar fi: anuleazd
ordonantele ilegale, modificd si completeazd
ordonantele neintemeiate ale organului de ur-
mdrire penald, se pronuntd in privinta actelor
procedurale, stabilind dacd a avut loc incdlca-
rea drepturilor si a libertdtilor fundamentale ale
omului prin prisma jurisprudentei.

Cuvinte-cheie: urmdrire penald, procuror, fap-
tuitor, rdspundere, prerogative, acte procedurale.

The criminal prosecution is the first phase of
the criminal process, which consists of the activ-
ity carried out by the criminal prosecution body,
where the necessary evidence is administered
and verified regarding the existence of the crime,
the identification of the perpetrator, the estab-
lishment of his responsibility, what is necessary to
know to send the case into the court.

The prosecutor holds the main competence
in the organization, management, and control
of the activity of the criminal investigation bod-
ies by exercising certain prerogatives, such as:
annulling illegal ordinances, amending and com-
pleting the unfounded ordinances of the criminal
investigation body, pronouncing in the procedur-
al documents whether or not it took place viola-
tion of human rights and fundamental freedoms
through the lens of jurisprudence.

Keywords: criminal investigation, prosecutor,
perpetrator, liability, prerogatives, procedural
documents.

Introducere. Termenul de ,PROCURA-
TURA” provine de la latinescul ,procuro”, adi-
ca cel care are grija, conduce [31], iar conform
DEX-lui aceasta entitate este definita ca organ
al puterii de stat care exercita supravegherea
respectdrii legislatiei [25].

Procuratura ca institutie independenta a
aparut la finele secolului al XIII-lea in Franta si
ulterior a fost instituita si in alte tari, cum ar
fi Austria si Germania, devenind o forma domi-
nantd de sistem pe continentul european [3].

In ce priveste Republica Moldova,
institutia procuraturii a aparut si a evolu-
at odata cu statalitatea tarii noastre si se afla
intr-un continuu proces de reformare care se

Introduction. The term “PROSECUTOR’S
OFFICE” comes from the Latin “procuro” mean-
ing the one who takes care, leads [31] and ac-
cording to the DEX, this entity is defined as - a
body of the state power that supervises compli-
ance with the legislation [25].

The prosecutor’s office as an indepen-
dent institution appeared at the end of the 13th
century in France and was later established in
other countries such as Austria, and Germany
and became a dominant form of a system on
the European continent [3].

As for the Republic of Moldova, the insti-
tution of the prosecutor’s office appeared and
evaluated together with the statehood of this
country and is in a continuous process of re-
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prelungeste pana in prezent.

Astfel, dupa obtinerea independentei de
catre Republica Moldova, in data de 29.01.1992
a fost adoptata Legea cu privire la Procuratura
[5], care s-a dorit a fi o schimbarea calitativa; cu
toate acestea, ea prezenta multe reminiscente
din perioada sovieticd, deoarece continua sa
asigure supravegherea executdrii uniforme
a legilor atat de catre organele administratiei
publice centrale silocale, cat si de catre persoa-
nele juridice, fizice si asociatiile lor, sa apere
legalitatea, drepturile si libertatile cetatenilor,
sa contribuie la Infaptuirea justitiei ca organ
autonom in sistemul judecatoresc, ceea ce nu
corespundea realitatilor momentului.

Metode si materiale aplicate. Acest ar-
ticol a fost elaborat prin folosirea informatiilor
obtinute in rezultatul numeroaselor cercetari
a diverselor materiale teoretice, normative si
empirice. Problematica respectiva a fost cerce-
tata cu folosirea mai multor metode de inves-
tigare stiintificd, specifice teoriei si doctrinei
procesual-penale: metoda logica, metoda ana-
lizei comparative, analiza sistemica etc.

Scopullucrarii constain cercetareasiana-
liza cadrului normativintern catsiinternational
al jurisprudentei si doctrinei privind numeroa-
se aspecte practice ale competentei procuroru-
lui la efectuarea urmaririi penale.

Rezultate obtinute si discutii. Sub
presiunea schimbarilor ce aveau sa urmeze,
institutiei procuraturii i-a fost acordat un sta-
tut special in ierarhia organelor de drept, sta-
tut care a primit consacrare si la art.124 din
Constitutia Republicii Moldova: ,Procuratura
este o institutie publicd autonoma in cadrul
autoritatii judecatoresti, ce contribuie la infap-
tuirea justitiei, apararea drepturilor, libertatilor
siintereselor legitime ale persoanei, societatii si
statului prin intermediul procedurilor penale si
al altor proceduri prevazute de lege” [1], ceea ce
denotd ca importanta si rolul acestei institutii
au fost recunoscute pe deplin.

In pofida schimbirilor operate, Procura-
tura continua sa dispund de un sistem larg de
prerogative, ceea ce In mod absolut 1i reducea
eficienta activitatii prestate, acest aspect fiind
unul din motivele care au conditionat modifica-

form that continues to this day.

Thus, immediately after the inde-
pendence of the Republic of Moldova, on
29.01.1992, the Law on the Prosecutor’s Office
was adopted [5], which was intended to be a
qualitative change, however, it had many remi-
niscences from the Soviet period, as the Pros-
ecutor’s Office continued to ensure the super-
vision of the uniform execution of laws both by
central and local public administration bodies,
as well as by legal entities, individuals and their
associations, to defend the legality, rights, and
freedoms of citizens, to contribute to the ad-
ministration of justice as an autonomous body
in the judicial system, which no longer corre-
sponded to the realities of the moment.

Methods and materials applied. This
article is elaborated by using the information
obtained as a result of numerous researches of
various theoretical, normative and empirical
materials. The respective issue was researched
using several scientific investigation methods,
specific to criminal procedural theory and doc-
trine: the logical method, the method of com-
parative analysis, systemic analysis, etc.

The purpose of the research consists
in the research and analysis of the domestic
and international normative framework of the
jurisprudence and the doctrine regarding nu-
merous practical aspects of the prosecutor’s
competence when carrying out the criminal in-
vestigation.

Results obtained and discussions. Un-
der the pressure of the changes that would fol-
low, the institution of the prosecutor’s office
was granted a special status in the hierarchy of
legal bodies, a status that was also enshrined
in art. 124 of the Constitution of the Republic
of Moldova, the Prosecutor’s Office is an au-
tonomous public institution within the judicial
authority, which contributes to the execution of
justice, the defense of the rights, freedoms, and
legitimate interests of the person, society, and
the state through criminal procedures and other
procedures provided by law [1], which denotes
that the importance and role of this institution
have been fully recognized.

Despite the changes made, the Prosecu-
tor’s Office continued to have a wide system of
prerogatives, which made its activity difficult
and, as a consequence, the efficiency of the ac-
tivity provided, including this aspect was one
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rile operate prin puterea Legii nr.1115-XIV din
05.07.2000 [2], care au dus la excluderea supra-
vegherii generale din atributiile Procuraturii.

Urmare a recomanddrilor Comitetu-
lui de Ministri al Consiliului Europei [14], la
14.03.2003 Parlamentul tarii a adoptat un nou
act legislativ cu privire la Procuratura [4], prin
care atributia de ,supraveghere a Procuraturii
asupra executarii exacte si uniforme a legilor
de catre organele administratiei publice, de
catre persoanele juridice si fizice si asociatiile
lor” a fost substituita cu atributia de ,reprezin-
tad interesele generale ale societdtii si apara or-
dinea de drept, precum si drepturile si liberta-
tile cetatenilor”, iar atributia de ,supraveghere
asupra instantelor judecatoresti” a fost substi-
tuita cu atributia de , participare la infaptuirea
justitiei”.

in acest context, au fost revizuite calitatea
si modul de inaintare a actelor de reactionare a
procurorului (sesizarile si recursurile). Pentru
exemplificare: anterior sesizarile procurorului
reprezentau mai degraba niste recomandari de
inlaturare a presupuselor abateri decat niste
forme imperative proprii legislatiei anterioare.

In pofida caracterului progresist al
acestui instrument, in timp el si-a dovedit
imperfectiunea sub aspectul definitivari statu-
tului procurorului si asigurarii independentei,
dar mai ales cu privire la instituirea si regle-
mentarea activitatii organelor de autoadminis-
trare a acestei institutii.

In lumina acestor circumstante s-a pro-
dus o noud reformare a sistemului Procu-
raturii prin adoptarea Legii nr.294-XVII din
25.12.2008 [5], care a dus la definitivarea sta-
tutului procurorului, garantarea independentei
atat a institutiei Procuraturii, cat si a procuro-
rului ca subiect procesual. De asemenea au fost
instituite si stabilite statutele organelor de au-
toadministrare a Procuraturii — Consiliul Supe-
rior al Procurorilor (CSP), Colegiul de calificare
si Colegiul disciplinar.

Avand iIn vedere obiectivele trasate in
cadrul Strategiei de reformare a sectorului
justitiei pentru anii 2011-2016, aprobate prin
Legea nr.231 [13], dar si in cadrul planului de
actiuni aprobat de Legislativ [16] pentru im-

of the reasons that conditioned the changes
made by the power of Law no. 1115-XIV of
07/05/2000 [2], which led to the exclusion
of general supervision from the duties of the
Prosecutor’s Office.

Following the recommendations of the
Committee of Ministers of the Council of Europe
[14], on 14.03.2003, the Legislature adopted a
new legislative act regarding the Prosecutor’s
Office [4] whereby the attribution of “supervi-
sion of the Prosecutor’s Office over the accuracy
and uniformity of laws by public administration
bodies, by legal persons and physical entities
and their associations “was replaced with the
attribution of” representation of the general in-
terests of society and the defense of the legal or-
der, the rights and freedoms of citizens and the
attribution of “supervision over the courts” was
replaced with the attribution of participation in
the administration of justice”.

In this context, the quality and manner of
submission of the prosecutor’s reaction docu-
ments (referrals and appeals) were also re-
viewed. For example, the prosecutor’s notices
represented recommendations to remove the
alleged violations rather than imperative forms
of the previous legislation.

Despite the progressive nature of this in-
strument over time, it also proved its imperfec-
tion in terms of both finalizing the status of the
prosecutor and ensuring independence, but es-
pecially regarding the establishment and regu-
lation of the activity of the self-administration
bodies of this institution.

In the light of these circumstances, a new
reformation of the Prosecutor’s Office system
took place through the adoption of Law no. 294-
XVII of 25.12.2008 [5], which led to the defini-
tive status of the prosecutor, guaranteeing the
independence of both the Prosecutor’s Office
institution and the prosecutor as a procedural
subject, but most importantly, the status of the
self-administration bodies of the Prosecutor’s
Office - the Superior Council of Prosecutors, the
Qualification Board, and the Disciplinary Board
- were established.

Considering the objectives outlined in the
Justice Sector Reform Strategy for 2011-2016
approved by Law No. 231 [13], but also the Ac-
tion Plan approved by the Legislature [16] for
the implementation of this strategy which nec-
essarily required the reform of justice in gen-
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plementarea acestei strategii, care impuneau
in mod necesar reformarea justitiei in general
si a sistemului procuraturii in special, s-a pur-
ces la rationalizarea acestui domeniu, mai ales
ca aceasta tendinta a fost sustinuta si din afara
prin diferite documente de politici, In cadrul
carora Republica Moldova si-a asumat angaja-
mentul reformarii Procuraturii, printre care:
Acordul de finantare dintre Guvernul Republi-
cii Moldova si Uniunea Europeana privind Pro-
gramul de suport al reformei justitiei, semnat
la Bruxelles la 14 iunie 2013 [17]; Acordul de
Asociere Intre Republica Moldova, pe de o par-
te, si Uniunea Europeana si Comunitatea Euro-
peand a Energiei Atomice si statele membre ale
acestora, pe de alta parte [7].

Avand in vedere angajamentele asuma-
te, in scopul edificarii unui sistem al organelor
Procuraturii accesibil si eficient, profesionist si
responsabil fata de societate, conform cu stan-
dardele europene, care sa asigure suprematia
legii si respectarea drepturilor omului, si in
vederea asigurarii Increderii societdtii In actul
de justitie, la 03.07.2014 Republica Moldova a
aprobat ,conceptul de reformare a Procuratu-
rii” [8], care urma sa reprezinte baza conceptu-
ala pentru elaborarea unor proiecte de legi in
scopul realizarii si promovarii reformei Procu-
raturii prin consolidarea profesionalismului si
a independentei institutiei.

In contextul reformarii Procuraturii a
fost elaborat proiectul Legii cu privire la Procu-
ratura [9], in care au fost trasate ca principale
obiective: instituirea standardelor europene in
organizarea si activitatea Procuraturii; conso-
lidarea statutului procurorului; revizuirea ma-
nagementului resurselor Procuraturii.

La 25.02.2016, a fost adoptat un nou act
legislativ cu privire la Procuratura [10], care a
conditionat o noud abordare privind organiza-
rea si functionarea Procuraturii.

Astfel, s-a oferit o abordare noua a con-
ceptului de competenta a Procuraturii, fiind
excluse competentele in celelalte domenii de-
cat cel penal. Adica, a fost exclusa functia de
control a Procuraturii, pastrand doar functia
de control a activitatii speciale de investigatii,
precum si controlul inregistrarii sesizarilor de

eral and the prosecution system in especially,
the rationalization of this field was carried out,
especially since this trend was also supported
from the outside through various policy docu-
ments, within which the Republic of Moldova
assumed the commitment to reform the Pros-
ecutor’s Office, including the Financing Agree-
ment between the Government of the Republic
of Moldova and the European Union regarding
the Justice Reform Support Program, signed in
Brussels on June 14, 2013 [17], and the Asso-
ciation Agreement between the Republic of Mol-
dova, on the one hand, and the European Union
and the European Atomic Energy Community
and their member states, on the other hand [7].

Considering the commitments assumed,
to build an accessible and efficient system of
Prosecution bodies, professional and respon-
sible towards society, following European stan-
dards, which ensure the supremacy of the law
and respect for human rights, and to ensure so-
ciety’s trust in the act of justice, on 03.07.2014,
the Republic of Moldova approved the “concept
for reforming the Prosecutor’s Office” [8], which
was to represent the conceptual basis for the
elaboration of draft laws to achieve and pro-
mote the reform of the Prosecutor’s Office by
strengthening the institution’s professionalism
and independence.

In the context of the reform of the Prose-
cutor’s Office, the draft Law on the Prosecutor’s
Office was developed [9], in which the main ob-
jectives were outlined: the establishment of Eu-
ropean standards in the organization and activ-
ity of the Prosecutor’s Office; strengthening the
status of the prosecutor; review of the manage-
ment of the resources of the Prosecutor’s Office.

In 25.02.2016, a new legislative act was
adopted regarding the Prosecutor’s Office [10],
which brought a new approach to the organiza-
tion and operation of the Prosecutor’s Office.

The concept of competence of the Pros-
ecutor’s Office was offered, excluding compe-
tencies in other fields than the criminal one.
That is, the control function of the Prosecutor’s
Office was excluded, keeping only the control
function of the special investigative activity, as
well as the control of the registration of notifi-
cations by the bodies. The Prosecutor’s Office
retains jurisdiction in civil proceedings only in
cases arising from a criminal case [21].

The status of the specialized prosecutor’s

197



Scientific Annals of the Academy "Stefan cel Mare' ¢

Sf MIA

of the Republic of Moldova

[Ana[e stiintifice ale Academiei ,Stefan cel Mare" a MAI al Republicii Moldova)

catre organele competente. Competenta in pro-
cedurile civile Procuratura si-o pastreaza doar
in cauzele ce deriva intr-o cauza penala [21].

A fost revizuit statutul procuraturilor
specializate, fiind creatda o institutie noua -
Procuratura pentru Combaterea Criminalitatii
Organizate si Cauze Speciale, careia i-a fost
atribuita competenta de a investiga anumite
categorii de infractiuni savarsite de organizatii
criminale.

Nu doar ca s-a dispus crearea unei pro-
curaturi specializate noi, dar si s-a decis forti-
ficarea acesteia prin reglementarea detasarii in
structurile procuraturilor specializate a unor
ofiteri de urmarire penal3, ofiteri de investigatii
pentru asigurare eficientizarii urmaririi penale.

In plus, au fost instituite mecanis-
me noi de selectie, concurs si evaluare a
performantelor procurorilor, menite sa asigure
calitatea si integritatea procurorilor. S-a modi-
ficat si mecanismul de numire in functie a pro-
curorului general, urmand ca acesta sa fie nu-
mit de catre presedintele Republicii Moldova
pentru un termen de 7 ani, la propunerea CSP.

De asemenea au fost operate modificari
sila nivelul procedurilor disciplinare cu privire
laregulile de intentare si investigare a procedu-
rilor disciplinare, de sanctionare a procurorilor
si de contestare a deciziilor in caz de dezacord.

Aceste schimbari calitative s-au soldat
cu creare ,Inspectiei procurorilor” ca subdi-
viziune specializatd a Procuraturii Generale,
in atributiile careia a fost deferita examinarea
sesizdrilor cu privire la abaterile disciplinare
comise de procurori In exercitarea atributiilor
de serviciu.

Un alt aspect pozitiv I-a constituit conso-
lidarea organelor de autoadministrare a Procu-
raturii Generale prin definitivarea atributiilor,
competentei, structurii si modului de organizare.

Dar cele mai importante schimbari au
fost legate de salarizarea procurorilor, asa cum
a fost stabilit prin raportarea la salariul jude-
catorilor.

In pofida caracterului progresiv al actu-
lui legislativ din 25.02.2016, institutia Procura-
turii a continuat sa fie reformata prin modifica-
rea continua a Legii cu privire la Procuratura.

offices was revised, and a new institution was
created - the Prosecutor’s Office for Combating
Organized Crime and Special Cases, which was
assigned the competence to investigate certain
categories of crimes committed by criminal or-
ganizations.

It was not only ordered to create a new
specialized prosecutor’s office, but it was also
ordered to strengthen them by regulating the
posting of criminal prosecution officers, and
investigative officers to ensure the efficiency of
criminal prosecution in the structures of spe-
cialized prosecutor’s offices.

New mechanisms for the selection, com-
petition, and performance evaluation of prose-
cutors were established, aimed at ensuring the
quality and integrity of prosecutors.

The mechanism for appointing the Gen-
eral Prosecutor has been changed, so that the
President of the Republic of Moldova will ap-
point him for a term of 7 years at the proposal
of the Superior Council of Prosecutors.

Changes were also made at the level of
disciplinary procedures, regarding the rules for
initiating and investigating disciplinary proce-
dures, sanctioning prosecutors, and challeng-
ing decisions in case of disagreement.

These qualitative changes resulted in
the creation of the “Prosecutors’ Inspection” as
a specialized subdivision of the General Pros-
ecutor’s Office whose duties were assigned to
the examination of notifications regarding dis-
ciplinary violations committed by prosecutors
in the exercise of their duties.

Another positive aspect was the consoli-
dation of the self-administration bodies of the
General Prosecutor’s Office by defining the at-
tributions, competence, structure, and way of
organization.

Nevertheless, the most important chang-
es were those related to the salary of prosecu-
tors as it was determined by reference to the
salary of judges.

Despite the progressive nature of the
legislative act of 25.02.2016, the Prosecutor’s
Office continued to be reformed through the
continuous amendment of the Law on the Pros-
ecutor’s Office.

Thus, from 2016 until now, the law has
been amended 19 times [24], many of which
have been criticized by national civil society
organizations [25], but also by international
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Astfel, din 2016 pana in prezent, legea
a fost modificata de 19 ori [24], multe preve-
deri fiind criticate de organizatiile nationale
ale societatii civile [25], dar si de organismele
internationale [28].

Consideram ca necesitatea de a ra-
corda institutia Procuraturii la standardele
internationale si de a-i eficientiza activitatea a
determinat inregistrarea la 09.11.2021 in Par-
lamentul Republicii Moldova a Proiectului de
lege pentru modificarea Legii nr. 3/2016 cu pri-
vire la Procuratura (Proiect nr. 334/2021) [21].

In opinia noastra, procesul de consoli-
dare a Procuraturii ca institutie separata in
cadrul puterii judecatoresti este departe de a
se fi Incheiat. Reformarea continua a acestei
institutii este conditionatd, pe de o parte, de
necesitatea acesteia de a se racorda la stan-
dardele internationale, iar pe de alta parte de
necesitatea de a raspunde eficient provocarilor
pe plan intern. In conditiile in care activitatea
Procuraturii afecteaza intr-o masura sau alta
interesele fiecarui om si nu doar ale celor per-
soane care se adreseazd nemijlocit la aceasta
institutie [30].

De remarcat ca statutul si competenta
Procuraturii ca institutie pot sa difere de la stat
la stat [31], dar in mod sigur implica aspecte ce
tin de efectuarea si supravegherea urmaririi
penale, situatie care impune necesitatea de a
supune analizei de detaliu competenta acestui
organ In cadrul urmaririi penale.

Potrivit art.1 al Legii cu privire la Procu-
raturd, ,Procuratura este o institutie publica
autonomad in cadrul autoritatii judecatoresti
care, in procedurile penale si in alte proceduri
prevazute de lege, contribuie la respectarea
ordinii de drept, efectuarea justitiei, apararea
drepturilor si intereselor legitime ale persoa-
nei” [10].

Pentru asigurarea acestui deziderat,
institutiei procuraturii i-au fost delegate o serie
de competente functionale care acopera mai
multe domenii de activitate:

1. Domeniul procesual-penal (conduce,
exercitd urmarirea penala si reprezinta Invinu-
irea In instanta de judecata);

2. Domeniul contraventional (constata si

bodies [28].

We believe that the need to connect the
Prosecutor’s Office to international standards
and to make its activity more efficient deter-
mined the registration on 09.11.2021 in the Par-
liament of the Republic of Moldova of the Draft
Law to amend Law no. 3/2016 regarding the
Prosecutor’s Office (Project no. 334/2021) [21].

In our opinion, the process of consolidat-
ing the Prosecutor’s Office as a separate institu-
tion within the Judiciary is far from over. The
continuous reform of this institution is condi-
tioned, on the one hand, by its need to com-
ply with international standards, on the other
hand, by the need to effectively respond to do-
mestic challenges. Given that the activity of the
Prosecutor’s Office affects to one degree or an-
other the interests of every person and not only
those who are directly addressed [30].

It should be noted that the status and
competence of the Prosecutor’s Office as an insti-
tution may differ from state to state [31], but it
certainly involves aspects related to the conduct
and supervision of criminal prosecution. The
situation imposes the need to subject the compe-
tence of this body to a detailed analysis within the
framework of the criminal investigation.

According to Art. 1 of the Law on the
Prosecutor’s Office, “the Prosecutor’s Office is
an autonomous public institution within the
judicial authority that, in criminal proceedings
and other procedures provided for by law, con-
tributes to the observance of the legal order, the
administration of justice, the defense of legiti-
mate rights and interests of the person” [10].

To ensure this desired, the prosecutor’s
office has been delegated a series of functional
powers that cover several fields of activity:

1. The procedural-criminal domain (leads,
carries out the criminal investigation, and repre-
sents the accusation in the court of law);

2. The contravention field (detects and
examines contraventions or, as the case may be,
participates in the trial of contravention cases);

3. The administrative domain (examines
petitions according to the competence, like any
public authority established by law, which acts un-
der public authority to achieve a public interest);

4. The field of state policies (participates
in the unitary implementation of the state’s na-
tional and international policy in criminal mat-
ters; presents proposals regarding the improve-
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examineaza contraventiile sau dupa caz parti-
cipa la judecarea cauzelor contraventionale);

3. Domeniul administrativ (examineaza
petitii conform competentei, ca orice autorita-
te publica instituita prin lege, care actioneaza
in regim de putere publica in scopul realizarii
unui interes public);

4. Domeniul politicilor de stat (participa
la implementarea unitara a politicii nationale si
a celei internationale a statului In materie pena-
13; prezinta propuneri privind perfectionarea
legislatiei si participa la elaborarea de acte nor-
mative Tn domeniul sdau de activitate).

In opinia profesorului Ion Neagu, in ca-
drul etapei urmaririi penale, avand in vedere
importanta si complexitatea atributiilor cu
care legiuitorul l-a investit, procurorul repre-
zinta figura centrala [34]. Veridicitatea acestei
opinii este confirmata de atributiile functionale
conferite procurorului de prevederile art.52
din CPP.

Astfel, in lumina prevederilor art.52 alin.
(1) din CPP [14], procurorul, In limita compe-
tentei sale materiale si teritoriale: porneste ur-
madrirea penald, dispunand printr-o ordonanta
motivata fie efectuarea urmaririi penale de
catre alte organe de urmarire penals, fie exer-
citarea nemijlocita a urmaririi penale; exercita
nemijlocit urmarirea penald, revenindu-i atri-
butiile organului de urmarire penald; conduce
personal urmarirea penala si controleaza lega-
litatea actiunilor procesuale efectuate de orga-
nul de urmarire penala, etc.

Unii autori definesc competenta ca fiind
aptitudinea recunoscuta de lege unui organ ju-
diciar, fie el organ de urmarire penal3, fie jude-
cator de drepturi si libertati, judecator de ca-
mera preliminara sau instanta de judecatd, de a
urmari, respectiv de a judeca o anumita cauza
penald, sau alte sesizdri cu privire la actele si
masurile ce restrang drepturile si libertatile
fundamentale ale persoanei ori asupra legalita-
tii actului de trimitere in judecatd, a probelor
pe care se bazeaza acestea ori a actelor efectu-
ate in cursul urmaririi penale, precum si asupra
legalitatii solutiilor de netrimitere in judecata
[35].

Atributiile functionale ale procurorului

ment of legislation and participates in the elabo-
ration of normative acts in its field of activity).

In the opinion of Professor lon Neagu,
during the criminal investigation stage, con-
sidering the importance and complexity of the
powers with which the legislator invested him,
the prosecutor represents the central figure
[34]. The veracity of this opinion is confirmed
by the functional attributions conferred on the
prosecutor by the provisions of art. 52 of the
Code of Criminal Procedure.

Thus, in light of the provisions of art.
52 paragraph (1) of the Code of Criminal Pro-
cedure [14], the prosecutor, within the lim-
its of his material and territorial competence:
initiates the criminal investigation, ordering
through a reasoned ordinance either the ex-
ecution of the criminal investigation by other
criminal investigation bodies, or the exercise of
his direct responsibility for the criminal inves-
tigation, directly carries out the criminal inves-
tigation, returning the attributions of the crimi-
nal investigation body, personally conducts the
criminal investigation and controls the legality
of the procedural actions carried out by the
criminal investigation body, etc.

Some authors define competence as the
ability recognized by law for a judicial body,
even if it were a criminal investigation body,
a judge of rights and liberties, a judge of the
preliminary chamber, or a court of law, to pros-
ecute, respectively to judge a certain criminal
case, or other notifications regarding the acts
and measures that restrict the fundamental
rights and freedoms of the person or on the
legality of the act of sending to court, the evi-
dence on which they are based or the acts car-
ried out during the criminal investigation, as
well as on the legality of solutions not to send
to the court [35].

The prosecutor’s functional duties can be
grouped into three more categories that corre-
spond to the fields of activity: exercise and man-
age the criminal investigation and support the
state prosecution in criminal cases.

The prosecutor, as the central figure of
the criminal process, rather has the role of su-
pervising, directing, and verifying the perfor-
mance of the bodies called to directly carry out
the criminal investigation, guaranteeing that he
will act every time within the limits of the leg-
islation in force, will not admit excesses and his
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pot fi grupate In trei mai categorii care cores-
pund de fapt domeniilor de activitate: exercita
si conduce urmarirea penala si sustine acuza-
rea de stat in cauzele penale.

Procurorului ca figura centrala a proce-
sului penal ii revine mai degraba rolul de supra-
veghere, de dirijare si de verificare a prestatiei
organelor chemate sa efectueze nemijlocit ur-
marirea penala, garantand cd acesta va actiona
de fiecare data In limitele legislatiei in vigoare,
nu va admite excese si eforturile lui vor fi in-
dreptate la asigurarea scopului procesului pe-
nal, asa cum a fost consacrat de art.1 din CPP.

Prinurmare, in majoritatea cazurilor, pro-
curorul conduce cu urmarirea penald, situatie
care In niciun caz nu duce la diminuarea rolu-
lui sau si nu-l face mai putin important in plan
comparativ cu organul de urmarire penald. Mai
mult, reiesind din atributiile functionale ale
acestuia, consacrate la art. 52 din CPP, se poate
concluziona ca si in cazul conducerii urmaririi
penale tot procurorul ramane figura centralg,
iar organul de urmarire penald, oricare ar fi
el, nu este decat ,un instrument procesual” in
mana procurorului, caci acesta monitorizeaza
in permanenta activitatea organului de urmari-
re penald asa cum controleaza executarea pro-
cedurii de primire si Inregistrare a sesizarilor
cu privire la infractiuni, poate cere de la orga-
nul de urmarire penald, pentru control, dosare
penale, documente, acte procedurale, materiale
si alte date cu privire la infractiunile savarsite
si persoanele identificate In cauzele penale in
care exercita controlul, dispune conexarea sau,
dupa caz, disjungerea cauzei, verifica calita-
tea probelor administrate, vegheaza ca orice
infractiune sa fie descoperitd, orice infractor sa
fie tras la raspundere penala si ca nicio persoa-
na sa nu fie urmarita penal fara sa existe indici
temeinici cd a sdvarsit o infractiune, efectueaza
controlul asupra legalitatii retinerii persoanei,
asigurd respectarea termenului rezonabil de
urmadrire penala.

Atributiile procurorului de supraveghere
si control a organului de urmarire penald nu ar
avea nicio relevanta daca acesta nu ar dispune
de mecanisme reale de a influenta ,vointa orga-
nului de urmarire penalad”.

efforts will be directed to ensuring the purpose
of the criminal process as it was enshrined by
art. 1 of the Code of Criminal Procedure.

Therefore, in most cases, the prosecutor
leads the criminal investigation, a situation that
in no way leads to the diminution of his role
and does not make him less important in terms
of the plan compared to the criminal investiga-
tion body, even more so, arising from the func-
tional attributions of it dedicated to art. 52 of
the Code of Criminal Procedure, it can be con-
cluded that even in the case of conducting the
criminal investigation, the prosecutor remains
the central figure and the criminal investiga-
tion body, whatever it is, is only “a procedural
tool” in the hands of the prosecutor, or, he con-
stantly monitors the activity the criminal inves-
tigation body, as it controls the execution of the
procedure for receiving and registering notifi-
cations regarding crimes, may request from the
criminal investigation body, for control, crimi-
nal files, documents, procedural acts, materials
and other data regarding the crimes committed
and the persons identified in the criminal cases
in which they exercise control, orders the con-
nection or, as the case may be, the disconnec-
tion of the case if this is required, verifies the
quality of the administered evidence, ensures
that any crime is discovered, any criminal is
held criminally liable and that no person not to
be criminally prosecuted without substantial
evidence that he has committed a crime, per-
forms control over the legality of the person’s
detention, ensures compliance with the rea-
sonable term of criminal prosecution.

The powers of the prosecutor to super-
vise and control the criminal investigation
body would have no relevance if it did not have
real mechanisms to influence the “will of the
criminal investigation body”.

So, the prosecutor organizes, directs and
controls the activity of the criminal investiga-
tion bodies by exercising the following prerog-
atives, as follows: he cancels the illegal ordi-
nances, modifies and completes the unfounded
ordinances of the criminal investigation body,
pronounces in the procedural documents if it
took place or not the violation of fundamental
human rights and freedoms from the perspec-
tive of the jurisprudence of the European Court
of Human Rights, if the parties invoke the viola-
tion of the Convention for the Protection of Hu-
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Asadar, procurorul organizeazd, con-
duce si controleaza activitatea organelor de
urmadrire penald prin exercitarea urmatoare-
lor prerogative: acesta anuleaza ordonantele
ilegale, modifica si completeaza ordonantele
neintemeiate ale organului de urmarire pe-
nala, se pronunta in actele procedurale daca
a avut loc sau nu Incalcarea drepturilor si a
libertatilor fundamentale ale omului prin pris-
ma jurisprudentei Curtii Europene a Drepturi-
lor Omului in cazul in care partile invoca incal-
carea Conventiei pentru apararea drepturilor
omului si a libertdtilor fundamentale, retrage
motivat cauza penala de la ofiterul de urmari-
re penald si o transmite conducatorului orga-
nului de urmarire penala pentru desemnarea
altui ofiter de urmarire penald pe cauza dat3,
ordona efectuarea urmaririi penale de un grup
de ofiteri de urmarire penald, solutioneaza
abtinerile sau recuzarile ofiterilor de urmarire
penald, da indicatii in scris cu privire la efectua-
rea actiunilor de urmarire penala si a masurilor
speciale de investigatii, poate inlatura persoana
care efectueaza urmarirea penalad daca aceasta
a incalcat legea in procesul urmaririi penale si
sesizeaza organele de urmarire penala si cele
care exercita activitatea speciala de investigatii
despre Inldturarea incalcarii legii, solicita apli-
carea si autorizarea de catre judecatorul de
instructie a masurilor preventive privative de
libertate, actiunilor de urmarire penala si ma-
surilor speciale de investigatii invazive in drep-
turile si libertatile fundamentale ale omului.

Daca din punct de vedere functional este
clar rolul procurorului la conducerea urmaririi
penale, ramane de actualitate chestiunea pri-
vind competenta procurorului chemat sa asi-
gure conducerea urmaririi penale Intr-o cauza
concretd, In conditiile 1n care sistemul Procura-
turii este organizat pe verticala si se constituie
din Procuratura Generald, procuraturile spe-
cializate si procuraturile teritoriale, iar pe ori-
zontal din totalitatea procuraturilor teritoriale.

Reiesind din prevederile art.257 din
CPP, este competent de a conduce cu urmari-
rea penald procurorul din sectorul unde a fost
savarsitad infractiunea, unde a fost descoperita
infractiunea, ori unde se afla banuitul, invinu-

man Rights and Fundamental Freedoms, with-
draw the criminal case from the criminal pros-
ecution officer and forward it to the head of the
criminal investigation for the appointment of
another criminal investigation officer on the
given case, orders the criminal investigation to
be carried out by a group of criminal investiga-
tion officers, resolves the abstentions or recus-
als of the criminal investigation officers, gives
written instructions regarding the execution
of criminal investigation actions and measures
special investigations, may remove the person
carrying out the criminal prosecution if he/she
has violated the law in the process of the crimi-
nal prosecution and notifies the criminal in-
vestigation bodies and those exercising special
investigative activity about the removal of the
violation of the law, requests the application
and authorization by the investigating judge of
the measures preventive custodial measures,
criminal prosecution actions and special inves-
tigative measures invasive of fundamental hu-
man rights and freedoms.

If, from a functional point of view, the
role of the prosecutor in leading the criminal
investigation is clear, the issue of the compe-
tence of the prosecutor called to ensure the
management of the criminal investigation in
a specific case remains topical, given that the
Prosecution system is organized vertically and
consists of the Prosecutor’s Office General,
specialized prosecutor’s offices and territorial
prosecutor’s offices and horizontally from all
territorial prosecutor’s offices.

Based on the provisions of art. 257 of the
Code of Criminal Procedure, the prosecutor in
the sector where the crime was committed,
where the crime was discovered, or where the
suspect, the accused or most of the witnesses
are located is competent to lead the criminal in-
vestigation (art. 257 paragraph 1) of the Code
of Criminal Procedure), or in other words, is
competent to conduct the criminal investiga-
tion, the territorial prosecutor’s office that su-
pervises the activity of the criminal investiga-
tion body that carries out the criminal investi-
gation in the respective criminal case or, as the
case may be, the specialized prosecutor’s offic-
es (the Prosecutor’s Office for Combating Orga-
nized Crime and Special Cases and Anticorrup-
tion Prosecutor’s Office) (art. 270 * paragraph
(2) and art. 270° paragraph (2) of the Code of

202



(Stiinl:eju ridice// Legal Sciences, nr.17/ 2023, ISSN 1857-0976, E-ISSN 2953—6898)

itul sau majoritatea martorilor (art.257 alin.
(1) din CPP), sau, altfel spus, este competent sa
conducad urmarirea penala procuratura terito-
riald care supravegheaza activitatea organului
de urmarire penala ce exercitd urmarirea pe-
nala in respectiva cauza penala sau, dupa caz,
procuraturile specializate (PCCOCS) (art.270!
alin.(2) si art.270? alin.(2) din CPP), in cazurile
in care urmarirea penala este efectuata de ca-
tre organele de urmarire penala cu competenta
pe Intreg teritoriul Republicii Moldova din ca-
drul Ministerului Afacerilor Interne, Serviciului
Vamal, Serviciului Fiscal de Stat si Centrului
National Anticoruptie.

Se pare cad legiuitorul a legat competenta
procurorului la conducerea urmadririi pena-
le mai degraba de competenta teritoriala a
instantelor de judecata decat de competenta
teritoriala a organelor de urmarire penald, care
exercitd urmadrirea penala intr-o cauza concre-
ta. Acest aspect poate fi dedus cu usurinta din
prevederile art.10 alin.(1) din Legea cu privire
la Procuratura [10] si art.113 din Regulamen-
tul Procuraturii [19].

Pentru a evita orice speculatii conside-
ram ca este absolut necesar ca sa fie operate
modificari la nivelul art.270 din CPP. Acesta
urmeaza sa fie reintitulat simplu ,Competenta
procurorului”, iar in continutul acestei nor-
me sa fie introduse reglementari cu privire la
competenta procurorului la conducerea urma-
ririi penale, stabilindu-se expres ce procuror
din ce subdiviziune a Procuraturii Generale are
abilitatea de a asigura conducerea urmaririi
penale Intr-o cauza concreta.

Astfel, alineatul de la norma respectiva
poate avea urmatorul continut: ,Este compe-
tent sa conduca cu urmadrirea penala procuro-
rul de la procuratura teritoriala din sectorul in
care activeaza organul de urmadrire penald ce
exercita urmarirea penald, sau, dupa caz, pro-
curorul din procuratura specializata.

In ce priveste exercitarea urmaririi pe-
nale nemijlocite de catre procuror este de re-
marcat cad aceasta atributie comporta doua di-
mensiuni, una obligatorie (art.270, art.270! si
art.270? din CPP) si alta facultativa (art.52 alin.
(1) pct.1) din CPP). Adica pelanga competentele

Criminal Procedure), in cases where the crimi-
nal investigation is carried out by the compe-
tent criminal investigation bodies throughout
the territory of the Republic of Moldova within
the Ministry of Internal Affairs, the Customs
Service, the State Fiscal Service and the Nation-
al Anticorruption Center.

It seems that the Legislator linked the
prosecutor’s competence to lead the criminal
investigation rather to the territorial compe-
tence of the courts than to the territorial com-
petence of the criminal investigation bodies
that carry out the criminal investigation in a
specific case. This aspect can be easily deduced
from the provisions of Art. 10 paragraph (1) of
the Law on the Prosecutor’s Office [10], and art.
113 of the Prosecutor’s Office Regulation [19].

To avoid any speculations, we believe
that it is necessary to make changes to art.
270 of the Code of Criminal Procedure, which
will be simply retitled “Prosecutor’s compe-
tence” and in the content of this rule to intro-
duce regulations regarding the prosecutor’s
competence to lead the criminal prosecution,
expressly establishing which prosecutor from
which subdivision of the General Prosecutor’s
Office can ensure the management of the crimi-
nal prosecution in a specific case.

Possibly the paragraph from the respec-
tive norm may have the following content, The
prosecutor from the territorial prosecutor’s of-
fice in the sector in which the criminal investiga-
tion body that carries out the criminal investiga-
tion operates is competent to lead the criminal
investigation, or, as the case may be, the pros-
ecutor from the specialized prosecutor’s office.

Regarding the exercise of direct criminal
prosecution by the prosecutor, it should be
noted that this attribution has two dimensions,
one mandatory (art 270, art. 270" and art. 270?
of the Code of Criminal Procedure) and another
optional (art. 52 paragraph (1) point 1) of the
Code of Criminal Procedure). That is, in addition
to the powers established by the legislation
in force, the prosecutor has the discretionary
right to prosecute “in any criminal case”.

The prosecutor has the personal compe-
tence to immediately exercise criminal prose-
cution in the case of crimes committed by some
subjects holding official qualities in connection
with the activity performed in this position or
who, by virtue of certain age characteristics,
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stabilite de legislatia in vigoare procurorul are
dreptul discretionar de a exercita urmarirea
penala ,in orice cauza penala”.

Procurorul are competenta personala
de a exercita nemijlocit urmarirea penald in
cazul infractiunilor savarsite de unii subiecti
detindtori de calitati oficiale In legatura cu ac-
tivitatea prestata in aceasta postura sau care in
virtutea unor particularitati de varsta necesita
o abordare deosebita din partea organului de
urmadrire penala: presedintele Republicii Mol-
dova; deputati din Parlamentul RM; membri ai
Guvernului RM; judecatori; procurori; ofiteri
de urmadrire penald colaboratori de politie si
colaboratori ai organelor care desfasoara ac-
tivitate speciald de investigatii; angajatii Cen-
trului National Anticoruptie; de catre minori
doar in cazul infractiunilor deosebit de grave
si exceptional de grave (art.270 alin.(1) pct.1)
din CPP), dar si in cazul unor infractiuni care
atenteaza la viata unor subiecti detindtori de
calitati oficiale: politisti, ofiteri de urmarire pe-
nala, ofiteri de informatii si securitate, procu-
rori, judecatori si membrii familiilor acestora,
daca atentatul este In legatura cu exercitarea de
catre acestia a atributiilor de serviciu (art.270
alin.(1) pct.2) lit. a) din CPP).

Exceptia de la norma juridica privind
competenta personald a procurorului la exer-
citarea urmarii penale este prevazuta expres
in art. 269 din CPP, care stabileste competenta
speciala materiala si personald a organul de
urmadrire penald al CNA. Aceasta exceptie se
referd la exercitarea urmaririi penale de catre
organul de urmarire penala al CNA in cauzele
penale privind infractiunile prevazute la art.
239-240, 243, 279 si 324-335 din CP, in cazul
in care infractiunile respective sunt savarsite
de catre: deputati; membri ai Guvernului; jude-
catori; procurori; executori judecatoresti; per-
soanele mentionate la art.37 pct.1)-3); ofiteri
de urmarire penald, colaboratori de politie si
colaboratori ai organelor care desfasoara acti-
vitate speciala de investigatii [20].

Totodatd, procurorul are si o competenta
materiala de a exercita urmarirea penala in ca-
zul: infractiunilor prevazute laart.166%, art.183,
art.185'-1853,art.223,art.224, art.225, art.226,

require a special approach from the criminal
prosecution body: the President of the Repub-
lic of Moldova; deputies from the Parliament of
the Republic of Moldova; members of the Gov-
ernment of the Republic of Moldova; judges;
prosecutors; criminal investigation officers,
police employees and employees of bodies that
carry out special investigative activity; em-
ployees of the National Anticorruption Center;
by minors only in the case of particularly seri-
ous and exceptionally serious crimes (art. 270
paragraph (1) point 1) of the Code of Criminal
Procedure) but also in the case of crimes that
threaten the lives of subjects holding official
capacities: policemen, officers of criminal in-
vestigation, intelligence and security officers,
prosecutors, judges and their family members,
if the attack is related to the exercise by them
of their duties (art. 270 paragraph (1) point 2)
letter a) from the Code of Criminal Procedure).

The exception to the legal norm regard-
ing the personal competence of the prosecu-
tor in the exercise of criminal prosecution is
expressly provided in art. 269 of the Code of
Criminal Procedure, which establishes the spe-
cial material and personal competence of the
criminal investigation body of the NAC. This ex-
ception refers to the exercise of criminal pros-
ecution by the criminal prosecution body of
the NAC in criminal cases regarding the crimes
provided for in art. 239-240, 243, 279, and
324-335 of the Criminal Code, if the respective
crimes are committed by: deputies; members
of the Government; judges; prosecutors; bai-
liffs; the persons mentioned in art. 37 points 1)
-3); criminal investigation officers, police em-
ployees, and employees of bodies that carry out
the special investigative activity [20].

At the same time, the prosecutor also has
the material competence to carry out the crimi-
nal investigation in the case of crimes provided
forin Art. 166, art. 183, art. 185'-1853, art. 223,
art. 224, art. 225, art. 226, art. 227-242?, art.
244-245° art. 245"-2467, art. 248-255, art.
257-261%, art. 262, art. 1662, from the Criminal
Code (art. 270 paragraph (1) points 2)-5) of the
Criminal Code), but also of the offenses under
the jurisdiction of the Anticorruption Prosecu-
tor’s Office (art. 270" of the Code of Criminal
Procedure) and of the Prosecutor’s Office for
Combating Organized Crime and Special Cases
(art. 270 of the Code of Criminal Procedure).
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art.227-242?, art.244-245% art.245'1-246? ,
art.248-255, art.257-261!, art.262, art.166',
din CP (art.270 alin.(1) pct.2)-5) din CP), dar si
a infractiunilor date In competenta Procuratu-
rii Anticoruptie (art.270'din CPP) si a Procura-
turii pentru Combaterea Criminalitatii Organi-
zate si Cauze Speciale (art.270% din CPP).

Reiesind din prevederile art.270 alin.
(4) din CPP, competenta de a exercita urma-
rirea penald revine procurorilor din procura-
tura in a carei raza teritoriala a fost savarsita
infractiunea sau, dupa caz, procurorului din
procuraturile specializate.

Exceptand aceasta reguld, procurorului
general 1i revine competenta exclusiva de a
porni urmarirea penald In cazul unor subiecti
cu statut special (procurori [10], judecatori
[11], deputati [12] ) si Impreuna cu adjunctii
sai poate dispune exercitarea urmaririi penale
oricarui procuror din orice subdiviziune a Pro-
curaturii Republicii Moldova.

Aceasta competentd functionald permite
procurorului general si adjunctiilor sai sa orga-
nizeze si sa eficientizeze activitatea de inves-
tigare a unor infractiuni concrete, comise de
anumite categorii de subiecti cu statut special.

Deci, pornirea urmaririi penale 1in
privinta unor subiecti cu statut special se va
face, iIn mod exclusiv, in personam, deoarece
identitatea acestora se cunoaste a priori [33].

In ce priveste competenta facultativa a
procurorului de a-si asuma exercitarea urma-
ririi penale ,1n orice cauza penald” (art.52 alin.
(1), pct.1) si art.270 alin.(9) din CPP), este de
remarcat ca aceasta prerogativa din cauza
formularii sale generale si ambigue lasa loc
de interpretare si de aplicare neuniforma a
legislatiei in vigoare.

Avand in vedere prevederile art.257 alin.
(1) din CPP, potrivit caruia ,,Urmarirea penala
se efectueaza in sectorul unde a fost savarsita
infractiunea sau, la decizia procurorului, in sec-
torul unde a fost descoperita infractiunea ori
unde se afla banuitul, Invinuitul sau majorita-
tea martorilor”, coroborate cu dispozitiile de la
art.270 alin.(4) din CPP, se creeaza falsa impre-
sie ca procurorul poate sd-si asume exercitarea
urmaririi penale pe orice infractiune comisa in

According to the provisions of art. 270
paragraph (4) of the Code of Criminal Proce-
dure, the competence to carry out the criminal
investigation rests with the prosecutors from
the prosecutor’s office in whose territorial
scope the crime was committed or, as the case
may be, the prosecutor from the specialized
prosecutor’s offices.

Excluding this rule, the General Prosecu-
tor has the exclusive competence to start the
criminal investigation in the case of subjects
with special status (prosecutors [10], judges
[11], deputies [12]) and together with his dep-
uties can order the exercise of the criminal in-
vestigation to any prosecutor from any subdi-
vision of the Prosecutor’s Office of the Republic
of Moldova.

This functional competence allows the
General Prosecutor and his deputies to orga-
nize and streamline the activity of investigat-
ing specific crimes committed by certain cat-
egories of subjects with special status.

Therefore, the initiation of the criminal
investigation regarding subjects with special
status will be done exclusively in person, as
their identity is known a priori [33].

Regarding the optional competence of the
prosecutor to assume the exercise of the crimi-
nal prosecution “in any criminal case” (art. 52
paragraph (1), point 1 and art. 270 paragraph
(9) of the Code of Criminal Procedure), it should
be noted that this prerogative due to its general
and ambiguous wording leaves room for inter-
pretation and uneven application of the legisla-
tion in force.

Taking into account the provisions of
art. 257 paragraph (1) of the Code of Criminal
Procedure, according to which “The criminal in-
vestigation is carried out in the sector where the
crime was committed or, at the decision of the
prosecutor, in the sector where the crime was
discovered or where the suspect, the accused is
located or the majority of witnesses” combined
with the provisions of art. 270 paragraph (4)
of the Code of Criminal Procedure, the false
impression is created that the prosecutor can
undertake the prosecution of any crime com-
mitted within the territorial-administrative
constituency in which he operates, even in situ-
ations where the competence to carry out the
criminal investigation rests with other criminal
investigation bodies.
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raza circumscriptiei teritorial-administrative
in care activeaza, chiar si in situatiile in care
competenta de a efectua urmarirea penala re-
vine altor organe de urmarire penala.

Mai mult, s-ar putea considera ca aceas-
ta optiune este cea mai indicata, fiindca efec-
tuarea urmaririi penale si-o asuma nemijlocit
procurorul, iar desfasurarea urmaririi penale
la locul comiterii infractiunii va permite inves-
tigarea cauzei penale in termeni proximi si mai
obiectiv.

Este adevarat ca procurorului ca subiect
procesual i-a fost atribuita o competenta uni-
versala de a conduce urmarirea penala si de a
efectua urmarirea penala ,in orice cauza pena-
13”, situatie care ,,nu ar crea disconfort” daca nu
ar fi consecintele de la art.251 alin.(2) din CPP
care stabileste expres ca, ,incalcarea prevede-
rilor legale referitoare la competenta dupa ma-
terie sau dupa calitatea persoanei... atrage nuli-
tatea actului procedural”.

in opinia noastra, trebuie abordate trei
situatii ipotetice in care procurorul actioneaza
ca un organ de urmarire penala veritabil:

Prima are in vedere situatia in care pro-
curorul exercita urmarirea penala in cauzele
penale in care competenta materiald sau perso-
nala i-a fost atribuita prin puterea legii (art.270
alin.(1), pct. (1-2), art.270* si art.270? din CPP).
Aceasta situatie este cea mai simpla, deoarece
efectuarea urmaririi penale in care competenta
materiala si cea personala apartine procuroru-
lui nu reprezinta discretia acestuia, ci impera-
tivul legii.

In aceste circumstante, dupd cum s-a in-
dicat supra, procurorul are o competentd ma-
teriala si personald la investigarea cauzelor pe-
nale, indicate la art.270 alin.(1), pct. (1-2) din
CPP, si una speciald la investigarea cauzelor
penale aflate In procedura procuraturilor spe-
cializate (art.270! si art.270% din CPP).

Deci, urmarirea penala va fi exercitata de
procurorii de la procuraturile teritoriale in raza
teritoriala a carora a fost savarsita infractiunea
sau, dupa caz, de procurorii de la procuraturile
specializate.

De remarcat cad procurorii din cadrul pro-
curaturile teritoriale nu vor putea sa-si asume

Moreover, it could be considered that
this option is the most appropriate as the pros-
ecutor and the conduct of the criminal investi-
gation at the place where the crime was com-
mitted directly assume the prosecution, will
allow the criminal case to be investigated more
closely and objectively.

The prosecutor as a procedural subject
has indeed been assigned a universal compe-
tence to conduct the criminal investigation and
to carry out the criminal investigation “in any
criminal case”, a situation that “would not create
discomfort” if it were not for the consequences
of art. 251 paragraph (2) of the Code of Criminal
Procedure, which expressly establishes that “vi-
olation of the legal provisions relating to the com-
petence by matter or by the quality of the person,
... attracts the nullity of the procedural act”.

In our opinion, three hypothetical situa-
tions must be addressed, in which the prosecu-
tor acts as a genuine criminal prosecution body:

The first considers the situation in which
the prosecutor carries out criminal prosecu-
tion in criminal cases in which the material or
personal competence has been assigned to him
by the power of the law (art. 270 paragraph (1),
points (1-2), art. 270" and art. 270¢ of the Code of
Criminal Procedure).

This situation is the simplest as carrying
out the criminal investigation in which the ma-
terial and personal competence belongs to the
prosecutor does not represent his discretion
but the imperative of the law.

In these circumstances, as indicated
above, the prosecutor has a material and per-
sonal competence to investigate criminal cases
indicated in art. 270 paragraph (1), points (1-2)
of the Code of Criminal Procedure and a special
one to investigate criminal cases under the pro-
cedure of the specialized prosecutor’s offices
(art. 270" and art. 2707 of the Code of Criminal
Procedure).

So, the criminal investigation will be car-
ried out by the prosecutors from the territorial
prosecutor’s offices in the territory of which
the crime was committed or, as the case may
be, by the prosecutors from the specialized
prosecutor’s offices.

It should be noted, that the prosecu-
tors within the territorial prosecutor’s offices
would not be able to undertake the exercise of
criminal prosecution in criminal cases under

206



(Stiinl:eju ridice// Legal Sciences, nr.17/ 2023, ISSN 1857-0976, E-ISSN 2953—6898)

exercitarea urmaririi penale in cauzele penale
ce tin de competenta procuraturilor specializa-
te, chiar si 1n situatiile In care infractiunile au
fost comise in raza teritoriala in care activeaza.
Or, 1n astfel de situatii s-ar incalca competenta
materiald si personalad a procuraturilor specia-
lizate, situatie expres sanctionata de prevederi-
le de la art.251 alin.(2) din CPP.

In acest context, eronat se poate conside-
ra ca alta este situatia cand procuraturile speci-
alizate si-ar asuma urmarirea penald In cauzele
penale aflate iIn competenta procuraturilor te-
ritoriale.

Procurorul are o competenta materiala si
personald - generala (art.270 alin.(1), pct.1) si
2) din CPP), marcata teritorial ,in a carei raza
teritoriala a fost savarsita infractiunea”, si o
competentd specialda proprie procurorilor din
cadrul procuraturilor specializate.

In acest context si tinand cont de regula
»Cine poate mai mult poate si mai putin”, teo-
retic procuraturile specializate ar putea sa-si
asume exercitarea urmaririi penale in cauzele
penale aflate In competenta procuraturilor te-
ritoriale, fiindca acestea dispun de competenta
pe Intreg teritoriul Republicii Moldova.

Aceasta ipoteza este usor de combatut,
caci procuraturile specializate n pofida faptu-
lui ca dispun de competenta pe intreg teritoriul
Republicii Moldova, situatie descrisa supra, au
o competentd speciala diferita de cea a procu-
raturilor teritoriale si prin urmare am asista
la un caz de incalcare a competentei materiale
a procuraturilor teritoriale, ceea ce, In opinia
noastra, ar atrage consecinte de la art.251 alin.
(2) din CPP.

In conditiile in care Legiuitorul a inteles
sa atribuie competenta de a exercita urmarirea
penala procurorilor ,in a carei raza teritoriala a
fost savarsita infractiunea”, pentru a nu lasa loc
de interpretare, avand in vedere inclusiv pre-
vederile de la art.257 alin.(1) din CPP, consider
oportun ca norma de la art.270 alin.(4) din CPP,
sa fie modificata si sa aiba urmatorul continut
,Este competent sd exercite urmarirea penala
in cazurile prevazute la alin. (1) procurorul de
la procuratura in a cdrei raza teritoriald a fost
savarsita infractiunea, din sectorul unde a fost

the competence of the specialized prosecutor’s
offices, even in situations where the crimes
were committed in the territorial area in which
they operate. Alternatively, in such situations,
the material and personal competence of the
specialized prosecutor’s offices would be vio-
lated, a situation expressly sanctioned by the
provisions of art. 251 paragraph (2) of the Code
of Criminal Procedure.

In this context, it can be mistakenly con-
sidered that the situation is different when the
specialized prosecutor’s offices assume the
criminal prosecution in the criminal cases un-
der the jurisdiction of the territorial prosecu-
tor’s offices.

The prosecutor has a material and per-
sonal-general competence (art. 270 paragraph
(1), points 1) and 2) of the Code of Criminal Pro-
cedure), marked territorially, “within the terri-
torial radius of which the crime was committed”
and a special competence specific to prosecu-
tors from the specialized prosecutor’s offices.

In this context and taking into account
the rule “who can do more, can also do less”, the-
oretically the specialized prosecutor’s offices
could assume the exercise of criminal prosecu-
tion in the criminal cases under the jurisdiction
of the territorial prosecutor’s offices as they
have jurisdiction over the entire territory the
Republic of Moldova.

This hypothesis does not suffer any criti-
cism, or, although the specialized prosecutor’s
offices have jurisdiction over the entire terri-
tory of the Republic of Moldova, the situation
described above, they have a special jurisdic-
tion different from that of the territorial prose-
cutor’s offices, and therefore we would witness
a case of violation of the material competence
of the territorial prosecutor’s offices, which, in
our opinion, would attract consequences from
art. 251 paragraph (2) of the Code of Criminal
Procedure.

Under the conditions in which the Legis-
lator understood to assign the competence to
exercise the criminal investigation to the pros-
ecutors “in whose territorial range the crime
was committed”, in order not to leave room for
interpretation, taking into account, the provi-
sions of art. 257 paragraph ... “(1) the prosecu-
tor from the prosecutor’s office in whose terri-
torial radius the crime was committed, from the
sector where the crime was discovered or where
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descoperita infractiunea ori unde se afla banu-
itul, Invinuitul sau majoritatea martorilor, sau,
dupa caz, procurorul din procuratura speciali-
zata”.

Cea de a doua situatie ipotetica are in
vedere conditiile Tn care procurorul din ca-
drul procuraturii teritoriale isi asuma exerci-
tarea urmaririi penale in cauzele penale aflate
in competenta organelor de urmarire penala
teritoriale ale MAI, iar procurorii din cadrul
procuraturilor specializate isi asuma exercita-
rea urmaririi penale in cauzele penale aflate in
competenta organelor de urmarire penala ale
Serviciului Vamal, CNA si Serviciului Fiscal de
Stat.

Aceasta prerogativa a fost atribuita pro-
curorului prin puterea normei de la art.52 alin.
(1) pct.1) din CPP care statueaza ,,..fie exerci-
tarea sa nemijlocita a urmaririi penale in con-
formitate cu prevederile prezentului cod”, ceea
ce 1i confera procurorului posibilitatea de a
dispune printr-o ordonanta motivata asuma-
rea exercitarii nemijlocite a urmaririi penale,
revenindu-i atributiile specifice unui organ de
urmadrire penald veritabil.

Pentru a lamuri situatia ipotetica abor-
datd, este imperios necesar de a tine cont de
urmatoarele constatdri ce rezulta din analiza
rationala a legislatiei in vigoare:

In primul rand, nu orice procuror din ca-
drul oricarei procuraturi teritoriale poate sa-si
retragd in procedurd o cauza penala ce tine de
competenta organului teritorial de urmarire
penala al MAI si nu orice procuror din cadrul
procuraturilor specializate poate sa-si retraga in
procedura o cauza penala aflata iIn competenta
organelor de urmarire penala a CNA, Serviciului
Vamal, Serviciului Fiscal de Stat.

Mai mult, consideram ca, in anumite
cazuri, nici chiar procurorul de la procura-
tura in a carei raza teritoriala a fost savarsita
infractiunea nu va avea acest drept, asa cum
s-ar putea ca urmarirea penald sa se realizeze
de organul de urmarire penala de la locul unde
a fost descoperita infractiunea sau de la locul
de domiciliu al banuitului, Tnvinuitului sau
unde se afld majoritatea martorilor (art.257
alin.(1), (3) din CPP).

the suspect, the accused, or most of the witnesses
are located, or, as the case may be, the prosecu-
tor from the specialized prosecutor’s office”.

The second hypothetical situation takes
into account the conditions in which the pros-
ecutor from the territorial prosecutor’s office
undertakes the exercise of criminal prosecu-
tion in the criminal cases under the jurisdiction
of the territorial criminal investigation bodies
of the MIA and the prosecutors from the spe-
cialized prosecutor’s offices undertake the ex-
ercise of the prosecution criminal cases under
the jurisdiction of the criminal investigation
bodies of the Customs Service, NAC, and the
State Fiscal Service.

This prerogative was assigned to the
prosecutor by the power of the rule from art.
52 paragraph (1) point 1) of the Code of Crimi-
nal Procedure, which states “... either his direct
exercise of the criminal prosecution per the pro-
visions of this code”, which-gives the prosecu-
tor, the possibility to order, through a reasoned
ordinance, the assumption of the direct exer-
cise of the criminal investigation, returning to
him the specific powers of a genuine criminal
investigation body.

To clarify the hypothetical situation ad-
dressed, it is imperative to take into account
the following findings resulting from the ratio-
nal analysis of the legislation in force.

First of all, not every prosecutor from
any territorial prosecutor’s office can with-
draw a criminal case under the jurisdiction of
the territorial prosecution body of the MIA, and
not every prosecutor from specialized prosecu-
tor’s offices can withdraw a case from the crim-
inal procedure under the competence of the
criminal investigation bodies of the NAC, the
Customs Service, the State Fiscal Service.

Moreover, we consider that, in certain
cases, even the prosecutor from the prosecu-
tor’s office in whose territorial range the crime
was committed will not have this right, as it
could be that the criminal investigation is car-
ried out by the criminal investigation body
from the place where the crime was discovered
or from the place of residence of the suspect,
the accused or where most of the witnesses are
located (art. 257 paragraphs (1), (3) of the Code
of Criminal Procedure).

Therefore, he has the right to assume
the exercise of the criminal prosecution of the
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Deci, are dreptul sa-si asume exercitarea
urmaririi penale procurorii din cadrul procu-
raturii teritoriale sau specializate care conduce
nemijlocit cu urmarirea penala In respectiva
cauza.

Aceasta circumstanta poate fi dedusa din
interpretarea prevederilor art.52 alin.(1) pct.9)
din CPP, care stabileste ci ,in cadrul urmaririi
penale, procurorul, in limitele competentei sale
materiale si teritoriale, retrage motivat cauza
penala de la ofiterul de urmarire penala si preia
urmarirea penala...”.

Chiar daca norma respectiva nu indicd in
concreto, urmeaza sa precizam cad prerogativa
de a prelua urmadrirea penala revine anume
procurorului care conduce urmadrirea penala
pe cauza respectiva si nu oricarui procuror din
cadrul procuraturii respective.

Prin urmare, procurorul teritorial poa-
te prelua prin ordonanta sa, pentru efectua-
rea urmaririi penale, orice cauza penald pri-
vind infractiunea savarsita in raza raionului/
sectorului deservit, cu exceptia celor date
in competenta exclusiva a Serviciului Vamal
(art.268 din CPP), CNA (art.269 din CPP) [20]
si Serviciului Fiscal de Stat (art.2692din CPP).

In pofida caracterului imprevizibil al
normei de la art.52 alin.(1) pct.1) din CPP ,,...fie
exercitarea sa nemijlocita a urmaririi penale in
conformitate cu prevederile prezentului cod”,
Curtea Constitutionala a apreciat ca prevede-
rile acestei norme sunt redactate cu suficienta
precizie, stabilind ca: cazurile in care urmari-
rea penald este exercitatd de catre procuror
sunt prevazute expres de art. 270, art. 2701, art.
2702 din CPP [22].

Ca exceptie, legiuitorul a acordat procu-
rorului ierarhic superior prerogativa de a re-
trage o cauzad penala din gestiunea organului
de urmadrire penala si de a o transmite pentru
exercitarea urmaririi penale in continuare altui
procuror decat cel desemnat sa conduca urma-
rirea penala.

Astfel, art.53! alin.(3) din CPP, stabileste
ca, ,Materialele si cauzele penale repartizate
unui procuror pot fi retrase si transmise altui
procuror in cazul:

a) transferului, delegarii, detasarii, sus-

prosecutor from the territorial or specialized
prosecutor’s office that directly conducts the
criminal prosecution in that case.

This circumstance can be deduced from
the interpretation of the provisions of Article 52
paragraph (1) point 9) of the Code of Criminal
Procedure, which establishes that “Within the
framework of the criminal investigation, the pros-
ecutor, within the limits of his material and ter-
ritorial jurisdiction, withdraws the criminal case
from the officer with reasons of criminal prosecu-
tion and takes over the criminal prosecution...”.

Even if the respective norm does not in-
dicate in concreto, we are going to specify that
the prerogative to take over the criminal inves-
tigation specifically belongs to the prosecutor
who leads the criminal investigation on the re-
spective case and not to any prosecutor within
the respective prosecutor’s office.

Therefore, the territorial prosecutor can
take over by his ordinance, for carrying out
the criminal investigation, any criminal case,
regarding the crime committed within the dis-
trict/sector served, except for those given in
the exclusive competence of the Customs Ser-
vice (art. 268 of the Code of Criminal Proce-
dure), NAC (art. 269 of the Code of Criminal Pro-
cedure) [20]and the State Fiscal Service (art.
269%of the Code of Criminal Procedure).

Despite the unpredictability of the rule
from art. 52 paragraph (1) point 1) of the Code
of Criminal Procedure, “..be it the direct exer-
cise of the criminal prosecution following the
provisions of this code”, the Constitutional Court
appreciated that the provisions of this rules are
drafted with sufficient precision, establishing
that, the cases in which the prosecution is car-
ried out by the prosecutor are expressly pro-
vided by art. 270, art. 2707, art. 270%of the Code
of Criminal Procedure [22].

As an exception, the Legislature granted
the superior hierarchical prosecutor the pre-
rogative to withdraw a criminal case from the
management of the criminal investigation body
and to forward it for further prosecution to
another prosecutor than the one appointed to
lead the criminal investigation.

Thus, art. 53! paragraph (3) of the Code
of Criminal Procedure, establishes that materi-
als and criminal cases assigned to a prosecutor
can be withdrawn and transmitted to another
prosecutor in the case of:
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pendarii sau eliberarii din functie a procuroru-
lui, potrivit legii;

b) absentei procurorului, daca exista ca-
uze obiective care justifica urgenta si care Im-
piedica prezentarea acestuia;

c) neintreprinderii actiunilor necesare
pe cauza penald In mod nejustificat mai mult de
30 de zile;

d) constatarii, din oficiu sau la plangere,
a unei incdlcari grave a drepturilor persoane-
lor participante la procesul penal sau in cazul
admiterii unor omisiuni ireparabile in procesul
de administrare a probelor” [14].

Ceadeatreia clauzd are In vedere situatia
in care procurorul nu are nici competenta ma-
teriald, nici competenta teritoriala de a efec-
tua urmarirea penala intr-o cauza anume, dar
aceasta competenta i-a fost delegata de catre
procurorul general sau adjunctii lui.

Potrivit art.257 alin.(5) din CPP , Procuro-
rul General si adjunctii lui pot dispune, motivat,
transmiterea cauzei de la un organ de urmarire
penala unui alt organ de urmarire penala in con-
formitate cu prevederile prezentului cod”.

Subsecvent art.271 alin.(7) din CPP
stabileste ca ,Procurorul General si adjunctii
lui pot dispune, printr-o ordonanta motivata,
efectuarea urmaririi penale de catre orice or-
gan de urmarire penala in conformitate cu pre-
vederile prezentului cod”.

Retragerea motivatd a cauzei penale
presupune intocmirea unei ordonante motiva-
te, prin care se justifica necesitatea efectuarii
urmaririi penale de un alt organ de urmarire
penala. Aceste masuri sunt determinate de ne-
cesitatea asigurarii efectuarii urmaririi penale
obiective si complete [29].

Se pare ca dreptul discretionar al pro-
curorului general si adjunctilor sai este limitat
doar de motivarea ordonantei pin care s-a dis-
pus comutarea de competenta catre un alt pro-
curor, fara a fi clar care sunt acele motive ce pot
determina o atare solutie si nivelul plauzibil de
motivare.

Reglementarea, de  principiu, a
competentei procurorului general si a
adjunctilor sai de a transmite o cauza de la
un organ de urmadrire penalda unui alt organ

a) the transfer, delegation, detachment,
suspension, or dismissal of the prosecutor, ac-
cording to the law;

b) the absence of the prosecutor, if there
are objective reasons that justify the urgency
and prevent his presentation;

c) not undertaking the necessary actions
on the criminal case unjustifiably for more than
30 days;

d) disclosure ex officio or upon complaint,
of a serious violation of the rights of the persons
participating in the criminal trial or case of ad-
mission of irreparable omissions in the process
of administration of the evidence [14].

The third situation considers the situ-
ation in which the prosecutor has neither the
material competence nor the territorial compe-
tence to carry out the criminal investigation in
a specific case, but the General Prosecutor and
the deputies have delegated this competence to
him.

According to art. 257 paragraph (5) of the
Code of Criminal Procedure, the General Pros-
ecutor and his deputies can order, with reasons,
the transmission of the case from one criminal
investigation body to another criminal investi-
gation body following the provisions of this code.

Subsequently, art. 271 paragraph (7) of
the Code of Criminal Procedure establishes that
“the General Prosecutor and his deputies can or-
der, through a reasoned ordinance, the criminal
investigation by any criminal investigation body
following the provisions of this code”.

Reasoned withdrawal of the criminal
case requires the drawing up of a reasoned
ordinance justifying the need for the criminal
prosecution to be carried out by another crimi-
nal prosecution body. These measures are de-
termined by the need to ensure an objective
and complete criminal investigation [29].

It seems that the discretionary right of
the General Prosecutor and his deputies is lim-
ited only by the reasoning of the ordinance that
ordered the transfer of jurisdiction to another
prosecutor without being clear, what are the
reasons that can determine such a solution and
the plausible level of motivation?

Regulation, in principle, of the compe-
tence of the General Prosecutor and his depu-
ties to transmit a case from one criminal inves-
tigation body to another criminal investigation
body, is necessary for the efficient functioning
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de urmadrire penald este necesara pentru
functionarea eficienta a activitatilor de urma-
rire penala [18].

Cu referire la aceasta situatie, CtEDO in
jurisprudenta sa a mentionat c3, avand in ve-
dere principiile care guverneaza activitatea
parchetelor si rolul acestora la etapele initiale
ale procedurii penale, este justificata existenta
unui control ierarhic de catre un parchet de ni-
vel superior [27].

Concluzii. Generalizand cele abordate in
acest articol, putem concluziona cu privire la
urmatoarele:

- procurorul este figura centrala in efec-
tuarea urmaririi penale;

- legislatia in vigoare nu contine regle-
mentari cu privire la competenta procurorului
la conducerea urmaririi penale;

- Incalcarea competentii la conducerea
urmaririi de catre procuror nu implica surveni-
rea consecintelor de la art.251 alin.(2) din CPP;

- doar procurorul care conduce urmari-
rea penala intr-o cauza anume, prin ordonanta
sa motivatd, si-o pate retrage in gestiune;

- Legiuitorul nu a stabilit expres
circumstantele care pot determina un procu-
ror sd-si retraga in procedura o cauza penala
anume, dar a indicat ca aceasta decizie trebuie
sa fie conditionatd de cercetarea completa si
obiectiva a cauzei penale;

- Procurorul ierarhic superior celui care
conduce urmarirea penala poate retrage respec-
tiva cauza penala si s-o transmita in procedura
altui procuror din cadrul aceleiasi subdiviziuni
doar in conditiile art.53* alin.(3) din CPP;
Procurorul ierarhic-superior poate
transmite In procedura procurorului ierarhic-
inferior orice cauza penala pe care el personal
o avea in procedurs;

- Procurorul General si adjunctii acestu-
ia, prin ordonanta motivata, pot dispune: exer-
citarea urmaririi penale oricarui procuror din
oricare procuraturd, gravitatea faptei comise,
complexitatea cauzei penale si nivelul de acti-
vitate a respectivului procuror.

21N

of criminal investigation activities [29].

Concerning this situation, the ECtHR, in
its jurisprudence, mentioned that considering
the principles that govern the activity of pros-
ecutor’s offices and their role in the initial stag-
es of the criminal procedure, the existence of a
hierarchical control by a higher-level prosecu-
tor’s office is justified [27].

In conclusion. Generalizing the above-
mentioned information of this article, we can
conclude the following:

- the prosecutor is the central figure in
carrying out the criminal investigation;

- the legislation in force does not contain
regulations regarding the competence of the
prosecutor to lead the criminal investigation;

- violation of the prosecutor’s compe-
tence to conduct the investigation does not en-
tail the occurrence of the consequences of art.
251 paragraph (2) of the Code of Criminal Pro-
cedure;

- only the prosecutor who conducts
the criminal investigation in a specific case,
through his reasoned order, may withdraw it
from the management;

- The legislator did not expressly estab-
lish the circumstances that can lead a prosecu-
tor to withdraw a specific criminal case from
the procedure, but indicated that this decision
must be conditioned by the complete and ob-
jective investigation of the criminal case and
not by other considerations;

- The prosecutor hierarchically supe-
rior to the one leading the criminal investiga-
tion can withdraw the said criminal case and
forward it in the procedure to another pros-
ecutor within the same subdivision only under
the conditions of art. 53 1 paragraph ( 3) of the
Code of Criminal Procedure;

- The hierarchical-superior prosecutor
can submit in the procedure to the hierarchi-
cal-inferior prosecutor any criminal case that
he had in the procedure;

- The General Prosecutor and his depu-
ties, utilizing a reasoned ordinance, can order
the exercise of the criminal prosecution of any
prosecutor from any prosecutor’s office, the
gravity of the committed act, the complexity of
the criminal case, and the level of activity of the
said prosecutor.
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