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Gestiunea riscurilor juridice face parte funda-
mental dintr-un proces de stabilire a procedurilor
interne. Este necesar sd se stabileascd o politica
generald de management al riscului si apoi sa se
stabileascd un sistem sistematic si riguros de no-
tificare si monitorizare a incidentelor, tindnd cont
in acelasi timp de feedback.

Pe de o parte, cadrul legal de gestionare a
riscurilor juridice bancare, este stabilit, de reguld,
de banca centrald. lar pe de altd parte, succesul
implementadrii unei politici eficiente de manage-
ment al riscului juridic in sectorul bancar depinde
in proportie egald de departamentul juridic si de
managerii companiilor, in special, de modul cum
ei inteleg si implementeazd rigorile legale stabili-
te de organul de supraveghere bancara.

Cercetarea doctorald a relevat faptul cd in
sistemul bancar al Frantei existd un sistem per-
formant de consacrare si gestionare a riscurilor
juridice bancare - ca un element fundamental al
politicii de supraveghere si a normelor bancare
prudentiale.

In randurile ce urmeazd vom incerca sd cerce-
tdm si sd generalizdm practica francezd, formu-
l&dnd concluzii si propundnd anumite solutii pen-
tru Banca Nationald a Moldovei.

Cuvinte-cheie: riscuri juridice, managementul
riscurilor juridice bancare, legislatie bancard, po-
litici de management al riscului, politici juridice
bancare, sistem bancar francez, Codul Monetar si
Financiar.

Legal risk management is a fundamental part
of a process of establishing internal procedures. It
is necessary to establish an overall risk manage-
ment policy and then establish a systematic and
rigorous system for reporting and monitoring in-
cidents, while taking into account feedback.

On the one hand, the legal framework for
managing banking legal risks is established, as a
rule, by the central bank. And on the other hand,
the success of implementing an effective legal
risk management policy in the banking sector de-
pends equally on the legal department and com-
pany managers, in particular, on how they under-
stand and implement the legal rigors established
by the banking supervisory body.

The doctoral research revealed the fact that
in the banking system of France there is a perfor-
mant system of consecration and management
of banking legal risks - as a fundamental element
of the supervisory policy and prudential banking
rules. In the following lines we will try to research
and generalize the French practice, formulating
conclusions and proposing certain solutions for
the National Bank of Moldova.

Keywords: legal risks, banking legal risk man-
agement, banking legislation, risk management
policies, banking legal policies, French banking
system, Monetary and Financial Code.

Introducere. Gestionarea riscurilor juri-
dice este departe de a se baza In exclusivitate
doar pe juristi. O adevarata strategie de mana-
gement legal trebuie acceptata si Incurajata de
managerii bancii pe de o parte si trebuie sa se
bazeze pe angajati, pe de alta parte.

Organizarea sistemului de control al ris-
cului juridic bancar este indiscutabil depen-

Introduction. Legal risk management is
far from solely relying on lawyers. A true legal
management strategy must be accepted and
encouraged by the bank’s managers on the one
hand and must be based on the employees on
the other hand.

The organization of the banking legal
risk control system is indisputably dependent
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dentd de functia juridica. Juristii sunt cei care,
pe de o parte, asigura supravegherea juridica
si coordonarea juridicd a tuturor afacerilor si,
pe de alta parte, participa la dezvoltarea pro-
cedurilor interne, in conformitate cu normele
de supraveghere prudentiala stabilite de banca
centrala. Aceasta functie este cea care asigura
si determinarea unei politici juridice adecvate
pentru operatiunile desfasurate de banca. Ea
vine fn ajutorul personalului operational ofe-
rind sfaturi juridice valoroase.

Bancile sunt obligate, in conditiile legii,
sa se doteze cu mijloace adecvate pentru a con-
trola riscurile operationale, inclusiv cele legale.
Organizarea intregului sistem este responsa-
bilitatea organului executiv. Din 2004 si de la
adoptarea Acordului de la Basel II, managerilor
li sa cerut sd acorde o mare importanta functiei
juridice si de conformitate. Responsabilitatea
de a se asigura cd banca respecta obligatiile in
materie de control intern si management al ris-
cului revine organului executiv si organului de
conducere. Acestia sunt obligati sa evalueze si
sa monitorizeze periodic eficacitatea politici-
lor, sistemelor si procedurilor puse 1n aplicare
pentru a se conforma cerintelor de reglementa-
re si sd ia masurile corective necesare In even-
tualitatea oricaror deficiente [17, art.38]. Sis-
temul de management al riscului operational
trebuie, de asemenea, sa defineasca proceduri
de informare, cel putin trimestrial, a organului
executiv si, dupa caz, a comitetului de risc, cu
privire la respectarea limitelor si modificarile
riscurilor. In consecinti, functia juridicd va fi
pe deplin asociata cu dezvoltarea sistemului de
management si control al riscului operational,
in timp ce va trebui sa informeze ierarhia si sa
tind cont de instructiunile acestora.

Metode si materiale aplicate. Aborda-
rea stiintifica a subiectului a avut loc, prepon-
derent utilizandu-se metoda analitica. Avand
in vedere ca se face o incursiune in dreptul
comparat, fiind analizata practica Frantei de
gestiune a riscurilor juridice bancare, s-a apli-
cat si metoda comparativa. Totodatd, s-a facut
uz si de alte metode precum: metoda istoric3,
deductia, inductia si alte metode relevante cer-
cetarii.

Continut de baza. Lumea noastra socio-
economica fiind puternic afectatd, a cunoscut
un boom in metodele de management.,Modelul

on the legal function. Lawyers are the ones
who, on the one hand, ensure legal supervision
and legal coordination of all businesses and, on
the other hand, participate in the development
of internal procedures, in accordance with the
prudential supervision rules established by the
central bank. It is this function that also en-
sures the determination of an appropriate le-
gal policy for the operations carried out by the
bank, assisting operational staff by providing
valuable legal advice.

Banks are required under the terms of
the law to equip themselves with appropri-
ate means to control operational risks, includ-
ing legal ones. The organization of the overall
system is the responsibility of the executive
body. Since 2004 and the adoption of the Ba-
sel Il Accord, managers have been required to
place great importance on the legal and compli-
ance function. The responsibility for ensuring
that the bank complies with the obligations in
terms of internal control and risk management
lies with the executive body and the governing
body. They are required to periodically assess
and monitor the effectiveness of the policies,
systems and procedures put in place to com-
ply with regulatory requirements and take the
necessary corrective measures in the event of
any shortcomings [17, art.38]. The operation-
al risk management system must also define
procedures for informing, at least quarterly,
the executive body and, where applicable, the
risk committee, on compliance with limits and
changes in risks. Consequently, the legal func-
tion will be fully associated with the develop-
ment of the operational risk management and
control system, while then having to inform the
hierarchy and take their instructions into ac-
count.

Applied methods and materials. The
scientific approach to the subject took place,
mainly using the analytical method. Consider-
ing that a foray into comparative law is being
made, being analyzed the French practice of
banking legal risks management, the compara-
tive method was also applied. At the same time,
other methods were used, such as: the histori-
cal method, deduction, induction and other
methods relevant to the research.

Basic content. Our socio-economic
world being heavily affected, has experienced
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managementului in general, cel al managemen-
tului riscului In special, dupa ce a colonizat toa-
te formele de politica” [11] este acum aplicat
in lumea juridica [2]. Managementul riscului a
mobilizat multi cercetatori, In special in stiinte
exacte, dar si in finante, marketing si economie.
Managementul riscului este acum o functie
prezentd In companii si institutii indiferent de
domeniul de activitate: bancar-financiar, asi-
gurari, telecomunicatii, aeronautica, comert si
chiar In administratia publica. Pe plan mondial,
totusi, exista foarte putina literatura de specia-
litate care abordeaza subiecte juridice din un-
ghiul teoriei managementului riscului [20; 13;
3,p.8; 10].

Gestiunea riscurilor juridice bancare este
o activitate metodica si sistematica [21, p.83]
care cuprinde etape succesive si intre care se
stabileste o stransa simbioza. Politica genera-
13 de management al riscului juridic trebuie sa
includa:

e evaluarea contextului si a riscurilor le-
gale majore;

e coerenta cu strategia generald de risc a
bancii;

e limitele de risc acceptabile, riscul ma-
xim tolerabil;

e persoanele responsabile cu aplicarea
politicilor;

eun proces de identificare, evaluare,
analiza, control, finantare si monitorizare;

e revizuirea periodica a tuturor mecanis-
melor de atenuare si control specifice functiei
juridice pentru a asigura eficacitatea acestora.

Aceasta politica impune o viziune strate-
gica a obiectivelor functiei juridice, pe deplin
consecventa cu cele ale institutiei.

Comitetul de la Basel a publicat un set
de principii care guverneaza un cadru pentru
managementul si monitorizarea eficienta a ris-
cului operational, care sa fie utilizate de banci
si de supraveghetorii acestora pentru a evalua
politicile si practicile in acest domeniu. Avand
in vedere ca riscul juridic este o componenta a
riscului operational, consideram oportun si util
sa ne referim la acesta [7].

Principii transpuse in managementul ris-
curilor juridice. Textul stabileste zece principii
care pot fi impartite in trei mari categorii. Pri-
mele trei principii urmaresc crearea unui me-
diu adecvat pentru managementul riscului sub

a boom in management methods. “The model
of management in general, that of risk manage-
ment in particular, having colonized all forms of
politics” [11] is now applied in the legal world
[2]. Risk management has mobilized many re-
searchers, especially in the exact sciences, but
also in finance, marketing and economics. Risk
management is now a function present in com-
panies and institutions regardless of the field
of activity: banking-finance, insurance, tele-
communications, aeronautics, trade and even
in public administration. Worldwide, however,
there is very little specialized literature that
approaches legal topics from the perspective
of risk management theory [20; 13; 3, p.8; 10].

The management of banking legal risks
is a methodical and systematic activity [21,
p-83] that includes successive stages and be-
tween which a close symbiosis is established.
The general legal risk management policy must
include:

e assessment of the context and major
legal risks;

e consistency with the bank’s general
risk strategy;

e acceptable risk limits, maximum toler-
able risk;

e the persons responsible for applying
the policies;

e a process of identification, evaluation,
analysis, control, financing and monitoring;

e periodic review of all mitigation and
control mechanisms specific to the legal func-
tion to ensure their effectiveness.

This policy imposes a strategic vision of
the objectives of the legal function, fully consis-
tent with those of the institution.

The Basel Committee has published
a set of principles to govern a framework for
the effective management and monitoring of
operational risk, to be used by banks and their
supervisors to assess policies and practices in
this area. Given that legal risk is a component
of operational risk, we consider it appropriate
and useful to refer to it [7].

Transposable principles in the manage-
ment of legal risks. The text sets out ten prin-
ciples which can be divided into three broad
categories. The first three principles aim to
create an appropriate environment for risk
management under the responsibility of the
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responsabilitatea consiliului de administratie
si a conducerii superioare. Urmatoarele patru
principii sunt menite sa instituie un sistem sis-
tematic si generalizat de identificare, evalua-
re, control, atenuare, finantare si gestionare a
riscurilor operationale. Ultimele trei principii
vizeaza controlul si evaluarea sistemelor de
management al riscului de catre o functie de
audit intern independenta de cea responsabi-
1a cu managementul. Putem transpune aceste
principii generale stabilite de Comitetul de la
Basel pentru managementul tuturor riscurilor
operationale in domeniul juridic. Intr-adevar,
acest exercitiu consta intr-un efort de adapta-
re si rezultatul ar fi urmatorul: principiile 4, 5,
6 si 7 se vor transforma In ceea ce se numesc
yregulile de aur” ale gestiunii riscurilor juridice
bancare, ilustrand perfect continutul politicii
generale de gestiune a riscului juridic:

board of directors and senior management.
The following four principles are intended to
set up a systematic and generalized system for
identifying, evaluating, controlling, mitigating,
financing and managing operational risks. The
last three principles aim to control and assess
the risk management systems by an internal
audit function independent of the one respon-
sible for management. We can transpose these
general principles set out by the Basel Commit-
tee for the management of all operational risks
into the legal field. Indeed, this exercise con-
sists in an effort of adaptation and the result
would be the following: principles 4, 5, 6 and
7 will be transformed into what are called “the
golden rules” of the management of legal risks,
perfectly illustrating the content of the general
legal risk management policy in the bank-
ing field:

Transpunerea in domeniul juridic a
principiilor de management al riscului
operational stabilite de Comitetul de la

Basel

Transposition into the legal field of the
operational risk management principles
set out by the Basel Committee

Principiile 4, 5, 6 si 7 a
Comitetului de la Basel

»Regulile de aur” ale
gestiunii riscurilor
juridice bancare

Principiul 4: ,Bancile
ar trebui sa identifi-
ce si sa evalueze riscul
operational inerent
tuturor produselor,
activitatilor, proceselor
si sistemelor materiale.
De asemenea, ele ar tre-
bui, Tnainte de lansarea
sau operarea de noi pro-
duse, activitati, procese
si sisteme, sa se supuna
unei proceduri adecva-
te de evaluare a riscu-
lui operational inerent
acestora” [7].

Functia juridica
identifica si eva-
lueaza riscurile
legale inerente tu-
turor  produselor,
activitatilor, proce-
selor si sistemelor,
de la conceptie si
de-a lungul vietii
lor.

Principles 4, 5, 6 & 7 set
out by the Basel Com-
mittee

»The golden rules of
the management of
banking legal risks

Principle 4: “Banks
should identify and as-
sess the operational risk
inherent in all mate-
rial products, activities,
processes and systems.
They should also, before
launching or operating
new products, activities,
processes and systems,
submit to an adequate
procedure for assessing
the operational risk in-
herent in them.” [7]

The legal function
identifies and as-
sesses the legal risks
inherent in all prod-
ucts, activities, pro-
cesses and systems,
from their concep-
tion and throughout
their life.
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Principiul 5: ,Bancile ar
trebui sa implementeze
un proces de monitori-
zare regulata a profilu-
rilor de risc operational
si a expunerilor la
pierderi semnificative.
Informatiile utile pentru
managementul dinamic
al riscului operational
ar trebui comunicate in
mod regulat conducerii
superioare si consiliului
de administratie.” [7]

Functia juridica
implementeaza un
proces de monito-
rizare a profiluri-
lor de risc juridic
si a expunerilor la
pierderi materiale.
Informatiile  rele-
vante sunt comuni-
cate in mod regulat
conducerii superi-
oare si consiliului
de administratie In
vederea unui mana-
gement dinamic al
riscului.

Principle 5: “Banks
should implement a
process for regularly
monitoring operational
risk profiles and mate-
rial loss exposures. In-
formation useful for dy-
namic operational risk
management  should
be regularly communi-
cated to senior manage-
ment and the board of
directors.” [7]

The legal function
implements a pro-
cess for monitoring
legal risk profiles
and material loss
exposures. Relevant
information is regu-
larly communicated
to senior manage-
ment and the board
of directors with
a view to dynamic
risk management.

Principiul 6: ,Bancile
ar trebui sa adopte po-
litici, procese si proce-
duri pentru a controla
si/sau a atenua sursele

semnificative de risc
operational. Acestia
ar trebui sa Isi revi-

zuiascd periodic stra-
tegiile de atenuare si
control al riscurilor si
sa isi ajusteze profilul
de risc operational in
consecinta prin utiliza-
rea strategiilor adecva-
te, tinand cont de ape-
titul lor general pentru
risc si de profilul de
risc.” [7]

Functia juridica ar
trebui sa adopte
politici si proceduri
pentru a controla
si/sau a atenua sur-
sele semnificative
de risc juridic. Tre-
buie sa isi revizuias-
ca periodic strategia
de limitare si con-
trol al riscului juri-
dic si sa 1si ajusteze
profilul de risc in
functie de strategia
generald a bancii in
acest domeniu, in-
clusiv in functie de
apetitul pentru risc.

Principle 6: “Banks
should adopt policies,
processes and proce-
dures to control and/
or mitigate significant
sources of operational
risk. They should pe-
riodically review their
risk  mitigation and
control strategies and
adjust their operational
risk profile accordingly
through the use of ap-
propriate strategies,
taking into account
their overall risk appe-
tite and risk profile.” [7]

The legal function
should adopt poli-
cies and procedures
to control and/or
mitigate significant
sources of legal risk.
It must periodically
review its strategy
for limiting and con-
trolling legal risk
and adjust its risk
profile according to
the bank’s overall
strategy in this area,
including according
to risk appetite.

Principiul 7: ,Bancile ar
trebui sa aiba planuri de
contingenta si continui-
tate a activitatii pentru
a asigura functionarea
neintreruptda si pentru
a limita pierderile in ca-
zul unei perturbari gra-
ve a activitatii.” [7]

Functia juridica
implementeaza
planuri de conti-

nuitate a activitatii
pentru a asigura
functionarea ne-
intrerupta si pier-
derea 1n cazul unei
perturbari severe.

Principle 7: “Banks
should have contingen-
cy and business conti-
nuity plans in place to
ensure uninterrupted
operation and limit
losses in the event of a
severe business disrup-
tion.” [7]

The legal function
implements  busi-
ness continuity
plans to ensure un-
interrupted opera-
tion and loss in the
event of a severe
disruption.

Odata identificate, evaluate si controlate,
riscurile trebuie monitorizate periodic printr-
un mecanism conceput in acest scop. Scopul
acestui exercitiu este de a realiza un manage-
ment real si eficient al riscului. In aceasti etapa

Once identified, assessed and controlled,
risks should be regularly monitored through a
mechanism designed for this purpose. The pur-
pose of this exercise is to achieve real and ef-
fective risk management. During this stage, it
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este necesar sa se tind cont de feedback-ul din
implementarea politicii de management, care
va duce la actualizarea analizei si a masurilor
anticipate. In ceea ce priveste riscurile juridice,
trebuie avute in vedere: actualizarea constan-
ta a procedurilor, monitorizarea permanenta
a incidentelor si indrumarea de catre departa-
mentul juridic central care are ca rezultat re-
considerarea periodica a aranjamentelor juri-
dice pentru a asigura eficienta acestora.

Monitorizarea juridicd creeaza premi-
sele unei interventii rapide pentru a anticipa
evolutiile legislative, inversari de jurisprudenta
si pentru a preveni ca masurile de protectie sau
sistemele recomandate sa devina invechite [4].
Ea trebuie sa fie insotita de stabilirea unei co-
municari eficiente. Comunicarea eficientd in
cadrul functiei juridice, precum si cu alte de-
partamente, este cruciala.

Gestionarea riscurilor juridice este
strans legata de capacitatea functiei juridi-
ce de a reactiona rapid la incidente reale sau
potentiale. Prin urmare, este necesar sa se re-
curga la mijloace oficializate destinate obtinerii
de informatii cu privire la riscurile implicate.

Dintre mijloacele sale amintim monitorizarea

incidentelor [5].

Fara a relua principiile enuntate in
sectiunea dedicata colectarii datelor (interne si
externe), trebuie totusi spus ca monitorizarea
riscului consta in ,localizarea, colectarea, ana-
lizarea, comandarea, diseminarea si stocarea
informatiilor referitoare la riscurile suportate
sau generate” [5, p.198] de banca.

Un Ghid de implementare a managemen-
tului riscului juridic si alte instrumente adecva-
te pot fi puse la dispozitia avocatilor specializati
in diverse activitati bancare. Toate aceste docu-
mente care ofera sfaturi, recomandari, reguli si
practici privind implementarea si dezvoltarea
managementului riscului trebuie actualizate
periodic in lumina feedback-ului angajatilor.
Controlul permanent va evalua eficienta si efi-
cacitatea procesului de management al riscului.
Functia juridica trebuie sa efectueze o revizui-
re periodica a politicii sale, a riscurilor accepta-
te si acceptabile cu privire la evolutia mediului
juridic, national, european si international, mai
ales atunci cand bancile fac parte dintr-un con-
text din ce in ce mai international [19, p.477].

intr-adevir, ,fird evaluare corectd, nici

is necessary to take into account the feedback
from the implementation of the management
policy, which will lead to the updating of the
analysis and the anticipated measures. With
regard to legal risks, consideration should be
given to: constant updating of procedures, per-
manent monitoring of incidents and guidance
by the central legal department resulting in the
periodic reconsideration of legal arrangements
to ensure their efficiency.

Legal monitoring creates the premises
for rapid intervention to anticipate legislative
developments, reversals in case law and to pre-
vent the protective measures or recommended
systems from becoming obsolete [4]. It must
be accompanied by the establishment of effec-
tive communication. Effective communication
within the legal function, as well as with other
departments, is crucial.

The management of legal risks is close-
ly linked to the ability of the legal function to
react quickly to actual or potential incidents.
Therefore, it is necessary to resort to formal-
ized means intended to obtain information on
the risks involved. Among its means, we men-
tion the monitoring of incidents [5].

Without repeating the principles set out
in the section dedicated to data collection (in-
ternal and external), it must nevertheless be
said that risk monitoring consists of “locating,
collecting, analyzing, ordering, disseminating
and store information relating to the risks in-
curred or generated” [5, p.198] by the bank.

A Legal Risk Management Implementa-
tion Guide and other appropriate tools may
be made available to lawyers specializing in
various bank activities. All these documents
providing advice, recommendations, rules and
practices on the implementation and develop-
ment of risk management must be regularly
updated in the light of employee feedback. Per-
manent control will assess the efficiency and
effectiveness of the risk management process.
The legal function must carry out a regular re-
view of its policy, of the accepted and accept-
able risks with regard to the evolution of the
legal, national, European and international en-
vironment, especially when the banks are part
of an increasingly international context. more
marked [19, p.477].

Indeed, ,without correct evaluation, no

188



<$tiin1;eju ridice// Legal Sciences, nr.17/ 2023, ISSN 1857-0976, E-ISSN 2953—6898)

un tratament corect si, prin urmare, erori cu
atat mai penibile cu cat il pun pe operator intr-
un fel de spirala care il trage Intr-un stres din ce
in ce mai mare si erori din ce in ce mai grave”
[14, p.21].

Concluzii. Acest articol nu ar fi completa
daca la finalul analizei problematicii de gestiu-
ne a riscurilor si obligatiilor de informare, nu
am Impartasi propuneri concrete privind dez-
voltarea doctrinei si legislatiei in acest dome-
niu. O prezentare utila a acestor propuneri ne-
cesitd mai Intai de toate revizuirea unei serii de
observatii pe care le-am putut stabili in timpul
muncii noastre.

Modul de a face fata si de a gestio-
na riscurile juridice poate deveni un avantaj
competitiv de duratd, devenind ceea ce an-
glo-saxonii numesc competenta de baza, daca
sindeplineste patru conditii: trebuie sa aiba o
anumita valoare, sa fie inimitabild, nesubstitui-
bila si rard” [13, p.233]. ,Capacitatea juridica”
sau ,intelepciunea juridica” [1, p.50] a bancii
depinde de calitatea si know-how-ul persona-
lului sau juridic, dar si de atitudinea conduca-
torilor sai fata de lege [1, p.50].

Nu poate exista o strategie juridica cu
adevarat competitiva care sa se bazeze exclu-
siv pe motivatia si experienta profesionald a
avocatilor lasati sa se descurce singuri.

Astfel, am aratat in acest capitol ca im-
plementarea unei politici de management al
riscului juridic este departe de a se baza doar
pe avocati. O strategie autenticd de manage-
ment juridic trebuie sa fie acceptata si incura-
jata de managerii bancii, pe de o parte si, pe de
alta parte, trebuie sa se bazeze pe toti angajatii,
directorul juridic jucand un rol cheie in or-
ganizarea acestei Impartiri de competente si
responsabilitati.

Riscul si asimetria informationald sunt
omniprezente in sectorul bancar. Ultimele crize
economice de origine financiara nu au facut de-
cat sa amplifice nevoia de mai multe informatii
pentru agentii economici si autoritatile de su-
praveghere la nivel national si european. De
asemenea, a subliniat importanta fondurilor
proprii ale bancilor si necesitatea controlu-
lui riscurilor bancare acoperite de aceste fon-
duri. Gestionarea adecvata a riscului juridic
este, prin urmare, strans legata de solvabili-
tatea bancilor si, ca atare, prezinta un interes

correct treatment, and therefore errors that
are all the more embarrassing as they put the
operator in a kind of spiral which drags him
into ever greater stress and ever more serious
errors” [14, p.21].

Conclusions. This article would not be
complete if, at the end of the analysis of the
problem of risk management and information
obligations, the implementation of custody and
advice to the banker, we did not share con-
crete proposals regarding the development of
doctrine and legislation in this field. A useful
presentation of these propositions requires
first reviewing a series of observations that we
were able to establish during our work.

The way of dealing with and managing
legal risks can become a lasting competitive
advantage, by becoming what the Anglo-Sax-
ons call core competency, if “it meets four con-
ditions: it must have a certain value, be inimi-
table, non-substitutable and rare” [13, p.233].
The “legal capacity” or “legal astuteness” [1,
p-50] of the bank depends on the quality and
know-how of its legal staff, but also on the at-
titude of its managers with regard to the law
[1, p.50].

There can be no truly competitive legal
strategy that would rely solely on the motiva-
tion and professional experience of lawyers left
to fend for themselves. Thus, we have shown
in this chapter that the implementation of a le-
gal risk management policy is far from relying
solely on lawyers. A genuine legal management
strategy must be accepted and encouraged by
the bank’s managers on the one hand and on
the other hand must be based on all employees,
with the legal director playing a key role in or-
ganizing this sharing of skills and responsibili-
ties.

Risk and information asymmetry are om-
nipresent in the banking sector. The last eco-
nomic crisis of financial origin has only ampli-
fied the need for more information for econom-
ic agents and supervisory authorities at nation-
al and European level. It also highlighted the
importance of banks’ own funds and the need
to control the banking risks covered by these
same funds. The proper management of legal
risk is therefore closely linked to the solvency
of banks and as such is of close interest to the
supervisory authorities, creditors and share-
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apropiat pentru autoritatile de supraveghere,
creditori si actionari. In acest context, o prima
observatie este esentiala: riscul juridic, o com-
ponentd majora a riscului operational, trebuie
identificat, evaluat, procesat si gestionat.

Asa ca sa ne intoarcem pentru un mo-
ment la teoria managementului riscului. Pen-
tru a-1 introduce, am plecat de la ideea ca riscul
juridic nu se limiteaza la mecanismele folosite
de legislatie pentru ,corectarea dezechilibrelor
care sunt de natura sa genereze producerea
evenimentului temut in preocuparea satisfa-
cerii unei nevoi de securitate” [15, p.78; 16,
p.581]. Am propus o abordare moderna a ris-
cului juridic, orientatd spre anticiparea si ges-
tionarea evenimentelor de temut, care este cea
a mecanismelor utilizate de companie pentru
a prelua consecintele daunatoare cauzate de
un litigiu, dar si de ambiguitate, excesul sau
insuficienta legii sau printr-o inversare nefavo-
rabild a jurisprudentei. Criticata de unii autori
din cauza unei presupuse absente a incertitudi-
nii [15, p.78; 16, p.581], aceasta conceptie este
dimpotriva perfect adaptata noilor cerinte le-
gale In materie de control intern, management
al riscului si calcul al capitalului de reglemen-
tare. De asemenea, arata schimbarea profun-
da suferita de rolul fundamental al juristului
corporativ. El nu mai este doar consilierul si
pazitorul templului. De acum Tnainte, si practic
in acelasi mod, este si manager de risc, pentru
ca banca 1si asuma riscuri legale. Poate folosi,
succesiv sau chiar simultan, mai multe strate-
gii. Astfel poate accepta, evita sau limita riscu-
rile legale. Dar fiecare dintre aceste strategii
are un cost: evitarea are ca rezultat renuntarea
la operatiuni, si deci la venituri, si ar implica o
selectie de clienti; limitarea se traduce 1n costu-
rile de monitorizare si infiintare a instrumen-
telor informatice adecvate, precum si costuri
de formare; in final, strategia de acceptare are
ca rezultat o mai mare imobilizare a fondurilor
proprii. Inseamna aceasta ci aceasti conceptie
ariscului juridic vizeaza exclusiv politica inter-
nad a institutiei? Un raspuns afirmativ ar ignora
complexitatea cauzelor riscurilor juridice. Se
poate observa cd aplicarea teoriei managemen-
tului riscului juridic face posibila, printre altele,
identificarea exceselor, chiar a ambiguitatilor
sau a insuficientelor dreptului pozitiv.

Recomandari. Recomanddam Bancii

holders. In this context, a first observation
is essential: legal risk, a major component of
operational risk, must be identified, assessed,
processed and managed.

Solet’s goback foramomentto the theory
of risk management. To introduce it, we started
from the idea that the legal risk is not limited to
the mechanisms used by the law to “correct the
imbalances that are likely to generate the oc-
currence of the feared event in the concern of
satisfy a need for security” [15, p.78; 16, p.581].
We have put forward a modern approach to le-
gal risk, resolutely oriented towards the antici-
pation and management of feared events, which
is that of the mechanisms used by the company
to take charge of the harmful consequences
caused by a dispute, but also by the ambiguity,
the excess or the insufficiency of the law or by
an unfavorable reversal of case law. Criticized
by some authors because of an alleged absence
of uncertainty [15, p.78; 16, p.581], this con-
ception is on the contrary perfectly adapted to
the new legal requirements in terms of internal
control, risk management and calculation of
regulatory capital. It also shows the profound
change undergone by the fundamental role of
the corporate lawyer. He is no longer just the
counselor and guardian of the temple. From
now on, and practically in the same way, he is
also a risk manager, because the bank takes le-
gal risks. It can use, successively or even simul-
taneously, several strategies. Thus it can ac-
cept, avoid or limit legal risks. But each of these
strategies has a cost: avoidance results in the
renunciation of operations, and therefore of
income, and would involve a selection of cus-
tomers; the limitation translates into the costs
of monitoring and setting up suitable IT tools,
as well as training costs; finally, the acceptance
strategy results in a greater immobilization of
own funds. Does this mean that this conception
of legal risk concerns exclusively the internal
policy of the institution? An affirmative answer
would ignore the complexity of the causes of
legal risks. It can be seen that the application
of the theory of legal risk management makes it
possible, among other things, to identify the ex-
cesses, even the ambiguities or the insufficien-
cies of positive law.

Recommendations. We recommend the
National Bank of Moldova to introduce a pre-
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Nationale a Moldovei introducerea in actele
sale normative, prioritar in cele cu referire la
normele prudentiale In activitatea bancilor co-
merciale, a unei obligatii precontractuale de
informare.

Legislatia bancara in domeniul suprave-
gherii si instituirii de norme prudentiale trebu-
ie sd se reconecteze cu ratiunea sa de a fi si sa
redevina un ansamblu de texte vii, coerente cu
evolutia societdtii, tinand cont de jurisprudenta
si de concurenta sa, dreptul consumatorului.

In acest context, nu putem decat sa spe-
ram la punctul culminant al spiritului care ani-
ma viitoarele proiecte de reforma a legislatiei
bancare in domeniul supravegherii si a norme-
lor prudentiale.

In primul rand, consideram ci este opor-
tun sa ludm in considerare tendintele actuale
in legislatia europeana privind protectia con-
sumatorilor si investitorilor. Astfel, asa cum
am spus deja, legiuitorul european permite
statelor membre sa extinda aplicarea regulilor
Directivei UE 2011/83 [9] la persoanele ju-
ridice sau fizice care nu sunt ,consumatoare”,
indicand ca exemplu organizatiile neguverna-
mentale, start-up-urile. si IMM-uri.

Consideram necesard adoptarea cat mai
urgenta a Codului Monetar si Financiar al
Republicii Moldova, preluand modelul Frantei
(Code monetaire et financier [6]). Prin aceasta
s-ar reusi generalizarea legislatiei bancare intr-
o singura surs3, fapt care ar facilita accesul la
ea a consumatorilor de servicii bancare.

In linii generale, Codul Monetar si Finan-
ciar al Frantei prezintd o compilatie de ,carti”
referitoare la moneda si sistemul monetar
francez (cartea I); produse financiare (Cartea
I1); servicii bancare si financiare (Cartea a III-
a); piete financiare (Cartea a IV-a); furnizori
de servicii bancare si de investitii (Cartea V);
institutiile bancare si financiare (cartea a VI-a)
siin final prevederile specifice pentru teritorii-
le de peste mari (cartea a VII-a).

Cu unele mici redactari si interventii
creative, Republica Moldova ar putea pre-
lua modelul francez si astfel armoniza in-
stantaneu legislatia si practicile sale banca-
re, in special in domeniul reglementarilor
prudentiale, la standardele si directivele
Uniunii Europene.
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contractual information obligation in its
normative acts, primarily in those with refer-
ence to the prudential norms in the activity of
commercial banks.

Banking legislation in the field of su-
pervision and the establishment of prudential
rules must reconnect with its raison d’etre and
become a set of living texts, coherent with the
evolution of society, taking into account juris-
prudence and its competition, consumer law.

In this context, we can only hope for the
culmination of the spirit that animates future
banking legislation reform projects in the field
of supervision and prudential rules.

First of all, we consider it appropri-
ate to take into account the current trends in
European consumer and investor protection
legislation. Thus, as we have already said, the
European legislator allows Member States to
extend the application of the rules of EU Direc-
tive 2011/83 [9] to legal or natural persons
who are not “consumers”, indicating as exam-
ple, non-governmental organizations, start-ups
and SMEs.

We consider it necessary to adopt the
Monetary and Financial Code of the Repub-
lic of Moldova as soon as possible, taking over
the French model (Code monetaire et finan-
cier [6]). This would make it possible to gen-
eralize banking legislation in a single source,
which would facilitate access to it for consum-
ers of banking services.

The Monetary and Financial Code pres-
ents a compilation of “books” relating to the
French currency and monetary system (book
[); financial and savings products (Book II);
banking and financial services (Book III); fi-
nancial markets (Book IV); banking and in-
vestment service providers (Book V); banking
and financial institutions (book VI) and finally
the specific provisions for overseas territories
(book VII).

With some small redactions and cre-
ative interventions, the Republic of Mol-
dova could take over the French model and
thus instantly harmonize its legislation and
banking practices, especially in the field of
prudential regulations, to the standards
and directives of the European Union.
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