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in articolul elaborat autorii, prin prisma
legislatiei procesual-penale, investigheazd limi-
tele si posibilitdtile tactico-criminalistice de efec-
tuare a cercetdrii la fata locului de cdtre ofiterul
de urmdrire penald.. Este accentuat impactul
normei asupra tacticii de efectuare a cercetdrii la
fata locului. Utilizadnd diverse genuri si metode de
interpretare a normelor procesual-penale, autorii
identificd si explicd unele inexactitdti normative,
iar in vederea solutiondrii acestora elaboreazd re-
comanddri de lege ferenda.

Cuvinte-cheie: organ de urmdrire penald, cer-
cetare la fata locului, infractiune, procedeu pro-
bator, examinare.

In this article, the authors investigate the lim-
its and the tactical-forensic possibilities of the
crime scene investigation lead by the criminal
investigation officer through the criminal proce-
dure legislation. The impact of the norm on the
tactics of the on-site investigation is emphasized.
Using various genres and methods of interpret-
ing criminal procedural rules, the authors identify
and explain some normative inaccuracies and
elaborate recommendations for their resolution.

Keywords: prosecuting authority, crime scene
investigation, crime, evidentiary procedure, ex-
amination.

Introducere. Cercetarea la fata locu-
lui reprezintd activitatea procedurala al carei
obiect 1l constituie perceptia nemijlocita de
catre organele judiciare a locului unde s-a sa-
varsit fapta infractionald, descoperirea, fixarea,
examinarea si ridicarea urmelor, precizarea
pozitiei si starii mijloacelor materiale de pro-
ba, in vederea stabilirii naturii si imprejurari-
lor comiterii infractiunii, a elementelor care sa
conduca la identificarea faptuitorului.

Corectitudinea criminalistica de efectua-
re a cercetarii la fata locului influenteaza, dese-
ori, Intregul proces de cercetare a infractiunilor.
Prin urmare, nu intamplator criminalistii sub-
liniaza importanta cercetarii la fata locului in
vederea descoperii urmelor si obiectelor. In
aceasta ordine de ideii urmeaza de mentionat
ca cercetarea la fata locului reprezinta funda-
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Introduction. The crime scene investiga-
tion is the procedural activity, whose purpose
is the direct perception by the judicial authori-
ties of the place where the criminal offence
was committed, the discovery, fixing, examina-
tion and collection of traces, the determination
of the position and condition of the material
means of evidence, with a view to establishing
the nature and circumstances of the commis-
sion of the offence and the elements leading to
the identification of the perpetrator.

The forensic correctness of the on-site
investigation often influences the entire crime
investigation process. It is therefore no coin-
cidence that forensic scientists emphasize the
importance of the crime scene investigation to
discover traces and objects. In this context, it
should be noted that the on-site investigation
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mentul cercetdrii infractiunii si nu exista nicio
limitad fn privinta minutiozitatii cu care ea tre-
buie sa fie efectuata.

Scopul articolului consta in elucida-
rea aspectelor normative, reglementate de
legislatia procesual-penald, care influenteaza
rezultatul cercetarii la fata locului.

Metode si materiale aplicate. Pentru
realizarea scopului propus, tindnd cont de spe-
cificul si caracterul complex al temei investi-
gate, au fost folosite urmatoarele metode de
cercetare: logica, sistematica si de comparare.
Cercetarile Intreprinse se bazeaza pe studierea
doctrinei si practicii judiciare.

Rezultate obtinute si discutii. Legatura
dintre prevederile criminalisticii si cerintele
normelor procesual-penale nu este unilaterala.
Studierea Codului de procedura penala al Re-
publicii Moldova permite fundamentarea con-
cluziei ca In cursul crearii si perfectionarii sale
au fost utilizate multe dintre regulile elabora-
te de tactica criminalistica. Fara doar si poate,
toate recomandarile tacticii criminalistice ar
trebui sa se bazeze pe respectarea strictd a legii
[27].

,Astazi, criminalistica este instrumen-
tul principal al organelor de ocrotire a nor-
melor de drept in lupta continuda impotriva
criminalitatii, este arma intelectuala desti-
natd protejarii intereselor societatii si ale
cetatenilor, interactioneaza strans cu stiintele
dreptului procesual-penal, dreptului penal,
constituind, in acelasi timp, mecanismul desti-
nat implementdrii practice a normelor proce-
dural-penale si penale” [23, p.3].

In aceasti ordine de idei, intelegand
efortul colosal depus de legiuitor In vederea
reglementdrii raporturilor procesual-penale,
intervenim cu unele recomandari de precizare
si completare de ordin tactico-criminalistic a
normelor ce reglementeaza procedura de efec-
tuare a cercetdrii la fata locului. Astfel, ne pro-
punem sa transpunem inexactitatile legislative
care, Intr-un fel sau altul, modeleaza si deter-
mina rezultatele cercetarii la fata locului.

Tinand cont de opiniile autorilor de spe-
cialitate In ceea ce priveste scopul ,cerceta-
rii la fata locului” - ,un procedeu probatoriu
care constd in cercetarea amdnuntitd a locului
unde s-a comis fapta, cu scopul de a cunoaste
exact situatia locului savarsirii infractiunii, de a
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is the foundation of the crime investigation
and there is no limit to the thoroughness with
which it must be carried out.

The purpose of this article is to elucidate
the normative aspects, regulated by criminal
procedural law, which influence the outcome
of the crime scene investigation.

Methods and materials applied. In or-
der to achieve the proposed goal, taking into
account the specific and complex nature of the
investigated subject, the following research
methods were used: logical, systematic and
comparative. The research undertaken is based
on the study of legal doctrine and practice.

Results obtained and discussion. The
link between the forensic science stipulations
and the requirements of the rules of criminal
procedure is not one-sided. The study of the
Code of Criminal Procedure of the Republic of
Moldova allows to substantiate the conclusion
that in the course of its creation and improve-
ment many of the rules developed by forensic
tactics were used. Without any doubt, all rec-
ommendations of forensic tactics should be
based on strict compliance with the law [27].

“Today, forensic science is the main tool
of the law enforcement agencies in the ongoing
fight against crime, it is the intellectual weapon
designed to protect the interests of society and
citizens, it interacts closely with the sciences
of criminal procedural law, criminal law, while
constituting the mechanism for the practical
implementation of procedural-criminal and
criminal rules” [23, p. 3].

In this context, understanding the huge
effort made by the legislator to regulate pro-
cedural-forensic relations, we intervene with
some recommendations to clarify and com-
plete the tactical-forensic rules governing the
procedure for carrying out the on-site investi-
gation. In this way, we intend to transpose the
legislative inaccuracies, which, in one way or
another, shape and determine the results of the
crime scene investigation.

Taking into account the opinions of the
specialized authors regarding the purpose of
the “crime scene investigation” - “an evidentiary
procedure consisting of a thorough search of the
place where the crime was committed, in order
to know the exact situation of the place where
the crime was committed, to discover and fix the
traces of the crime, to establish the position and
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descoperi si fixa urmele infractiunii, de a stabili
pozitia si starea mijloacelor materiale de probd
si imprejurdrile in care infractiunea a fost sd-
vdrsitd” [2, p.48; 4, p.155; 9, p.25; 21, p.5], in
comparatie cu dispozitia art.118 alin.(1) CPP!
identificam ca scopul procedeului probator
este comprimat doar la ,,....descoperirea si ridi-
carea urmelor ...”, cu toate ca In continutul al-
tor aliniate (3) - (5), (7) art.118 CPP mai iden-
tificam alt scop - cercetare/examinare a obiec-
telor si documentelor. in acest sens, daci privim
prin prisma art.118 alin.(1) CPP, cu referire la
scopul cercetarii la fata locului, constatam ca
actiunile reprezentantului organului de urma-
rire penala care efectueaza cercetarea la fata
locului trebuie sa se limiteze doar la descoperi-
rea siridicarea urmelor infractiunii. Altfel spus,
la etapa de pregatire a cercetdrii, pana a iesi la
fata locului, nu este necesar sa fie implicati in
componenta grupei operative de cercetare si
alti specialisti (medic-legist, specialist in dome-
niul tehnicii informationale, biolog etc.), deoa-
rece obiectele si documentele, cadavrele exis-
tente la fata locului nu se vor examina, doar vor
fi descoperite si ridicate - fapt care contravine
prevederilor art.118 alin.(4), (5) si (7), art.120
CPP al RM.

Necesitatea examinarii obiectelor si do-
cumentelor descoperite este una imperativa,
care reprezinta chintesenta cercetdrii la fata
locului. Omiterea acestei actiuni va determina
imposibilitatea stabilirii caracteristicilor indi-
viduale proprii fiecarui obiect sau urme, ,a sem-
nelor care ar caracteriza persoanele participan-
te la comiterea infractiunii, cum ar fi numdrul
lor, varsta aproximativd, datele fizice, prezenta
anumitor deprinderi, capacitadti, diferite devieri
psihice etc., circumstante care caracterizeazd
latura obiectivd a infractiunii, timpul, modul,
actiunile fdaptuitorului, consecintele infractiunii,
legdtura cauzald dintre fapt si consecinte, des-
coperirea unor evenimente care ar caracteri-
za motivul si scopul infractiunii, descoperirea
circumstantelor care ar contribui la comiterea
infractiunii” [12, p.395], drept consecinta nu va
fi Intocmit pe potriva procesul-verbal de cerce-
tare la fata locului. De asemenea, este evitata
... cercetarea sub toate aspectele, completd si
obiectivd, a circumstantelor cauzei...” [7, art.19,

1 Aici si in continuare se are in vedere CPP al RM.
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state of the material means of evidence and the
circumstances in which the crime was commit-
ted” [2, p.48; 4, p. 155; 9, p. 25; 21, p. 5], in com-
parison with the disposition of the 1stparagraph
of the 118th article of Criminal Procedure Code!
we identify that the purpose of the evidentiary
procedure is compressed only to “...discovering
and collecting traces ...”, although in the content
of other paragraphs (3) - (5), (7) of the same ar-
ticle we also identify another purpose - search/
examination of objects and documents. In this
regard, if we look through the prism of 118th
article of the Code of Criminal Procedure, with
reference to the purpose of the on-site investiga-
tion, we find that the actions of the representa-
tive of the prosecution authority conducting the
on-site investigation must be limited only to the
discovery and removal of traces of the crime.
In other words, at the preliminary stage of the
investigation, before going to the scene, it is not
necessary to involve other specialists (foren-
sic expert, specialist in the field of information
technology, biologist, etc.) in the composition of
the operative investigation group, because the
objects, the documents and the bodies at the
scene will not be examined, they will only be
discovered and collected - which is contrary to
the dispositions of 4th, 5th and 7th paragraph of
the 118th article of the Code of Criminal Proce-
dure, and also the 120th article of the Code of
Criminal Procedure of the Republic of Moldo-
va. The necessity of examining the objects and
documents discovered is imperative and is the
cornerstone of the on-site investigation. Failure
to do so will make it impossible to establish the
individual characteristics of each object or trace,
“the signs that would characterize the persons
involved in committing the crime, such as their
number, approximate age, physical data, the
presence of certain sKills, abilities, various men-
tal deviations, etc.”; circumstances characteriz-
ing the objective side of the crime, time, manner,
actions of the perpetrator, consequences of the
crime, causal correlation between fact and con-
sequences, discovery of events characterizing
the reason and purpose of the crime, discovery
of circumstances contributing to the commis-
sion of the crime” [12, p. 395]; as a consequence
the on-site investigation report will not be prop-

! Here and further is taken into account the Code of Crim-
inal Procedure of the Republic of Moldova.
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28, 254], fapt de neadmis din punct de vede-
re procesual, deoarece ar avea loc Incalcarea
principiului oficialitatii si am admite neglijarea
rolului activ al organului de urmarire penala.
Statul nu-si onoreaza obligatiile sale pozitive ce
reies din art. 2 al Conventiei Europene a Drep-
turilor Omului [10].

Referitor la drepturile pozitive ale sta-
tului, urmeaza de mentionat ca este unanim
recunoscut cd drepturile omului nu ofera doar
o protectie pentru libertatea individuala impo-
triva unui stat intruziv, dar se poate solicita, de
asemenea, ca statul sa ia masuri pozitive pen-
tru a asigura o garantare eficienta a dreptului.
Curtea de la Strasbourg a recunoscut in mod
progresiv obligatiile pozitive implicite ale sta-
telor-parti, care decurg din drepturile stipula-
te in Conventie. In ultima perioads, dupa cum
afirma Mowbray, obligatiile pozitive au o im-
portanta tot mai mare in jurisprudenta Curtii
Europene [24, p.5].

De asemenea, considerdm oportun ca
legislatia procesual-penald cu referire la sco-
pul cercetarii la fata locului sa specifice expres
obligativitatea fixarii obiectelor si documente-
lor descoperite si examinate. Ca urmare a celor
relatate supra recomandam ca scopul cerceta-
rii la fata locului, reglementat de art.118 alin.
(1) CPP, sa distinga actiunile de: descoperire,
examinare, fixare si ridicare.

O altd inexactitate legislativ-procesuala,
cum ar fi ... ridicarea urmelor infractiunii....”,
din continutul art.118 alin.(1) CPP al RM, trece
in abis principiul operativitatii, adica pregati-
rea permanentd pentru: a actiona In functie de
situatia creatd; aplicare rapida si neintarziata a
mijloacelor tactice; activitate intensa, continui-
tate si caracter ofensiv In activitatea efectuata
[23, p.19]. Acest principiu reiese si din practi-
ca CtEDO, unde, in cauza Railean c. Republicii
Moldova (Hot. CtEDO 05.01.2010) s-a constatat
ca urmarirea penald a inceput cu noua zile mai
tarziu decat producerea accidentului rutier [6].

Interpretand sintagma ,,... ridicarea ur-
melor infractiunii....”, constatdm ca cercetarea
la fata locului poate fi efectuata doar in cazul in
care se cunoaste cu certitudine ca s-a comis o
infractiune: ,faptd (actiune sau inactiune) pre-
judiciabild, prevazutd de legea penald, savdrsitd
cu vinovdtie si pasibild de pedeapsd penald” [8,
art.14 alin. (1)], consemnat in registrul nr.1.
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erly perfected. It also avoids “... a complete and
objective investigation of all aspects of the cir-
cumstances of the case..” [7, 19th, 28th, 254th
art.], which is inadmissible from a procedural
point of view, as this would violate the principle
of officialdom and would allow the active role
of the investigating body to be neglected. The
State does not honor its positive obligations un-
der the 2nd article of the European Convention
on Human Rights [10]. With regard to the posi-
tive rights of the state, it should be noted that
it is unanimously recognized that human rights
not only provide protection for individual lib-
erty against an intrusive state, but that the state
may also be required to take positive measures
to ensure an effective guarantee of the right.
The Strasbourg Court has progressively recog-
nized the implicit positive obligations of State
Parties arising from Convention rights. During
the recent times, as Mowbray states, positive
obligations are of increasing importance in the
jurisprudence of the European Court [24, p. 5].
We also consider it appropriate that the crimi-
nal procedural legislation with references to the
purpose of the crime scene investigation should
expressly specify the obligation to fix the objects
and documents, which were discovered and ex-
amined. As a result of the above, we recommend
that the purpose of the on-site investigation,
regulated by the 118th article of the Code of
Criminal Procedure, should distinguish the ac-
tions of discovery, examination, seizure and col-
lection. Another legislative-procedural inaccu-
racy, such as “... the collection of the traces of the
crime”, in the content of 1st paragraph of 118th
article of the Code of Criminal Procedure of the
Republic of Moldova, goes beyond the principle
of operability, meaning permanent prepara-
tion to: act according to the situation created;
quick and prompt application of tactical means;
intense activity, continuity and offensive char-
acter in the activity carried out [23, p. 19]. This
principle also emerges from the practice of the
ECtHR, where, in the case of Railean v. Repub-
lic of Moldova (ECtHR Judgment 05.01.2010), it
was found that the criminal prosecution began
nine days after the road accident occurred [6].
When interpreting the phrase “... the removal of
traces of the crime”, we note that the on-site in-
vestigation can only be carried out if it is known
with certainty that a crime has been committed:
“a harmful act (action or inaction) provided for
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Altfel spus, 1n situatia in care se presupu-
ne ca s-a savarsit o infractiune, reprezentan-
tul organului de urmarire penald nu ar putea
efectua cercetarea la fata locului, prin prisma
legislatiei procesuale, cu toate ca, ,o datd se-
sizat organul de urmdrire penald trebuie sd
actioneze operativ in vederea iesirii la fata locu-
lui, efectudrii cercetdrii la fata locului, ridicdrii
urmelor, dispunerii constatdrilor medico-legale
sau tehnico-stiintifice, identificdrii infractori-
lor, a pdrtilor vatdmate, a martorilor, retinerii
faptuitorului etc. Cu cdt mai operativ va actiona
organul de urmdrire penald, cu atdt mai mult
creste posibilitatea administrdrii probelor si
retinerii fdptuitorului” [23, p.19].

In vederea redresirii situatii confuze
create ca urmare a utilizarii sintagmei ,,... ridi-
carea urmelor infractiunii...”, consideram opor-
tun cercetarea notiunii de cauza penala [7, art.6
p. 5], In cadrul careia legiuitorul utilizeaza atat
sintagma de , infractiuni savarsite”, cat si sintag-
ma ,infractiuni presupus sdvdrsite”. In aceasta
ordine de ideii recomandam ca in continutul
art.118 CPP termenul ,infractiune/i” sa fie
completat cu sintagma ,infractiune/i presupus
savarsitd/e”.

Vorbind despre procesul de ridicare a ce-
lor constatate in cadrul cercetarii la fata locu-
lui, identificam faptul ca organul judiciar poate
ridica ,,... mijloacele materiale de probad ...”.

»Constituie mijloc material de probd do-
cumentele in orice formd (scrisd, audio, video,
electronicd etc.) care provin de la persoane ofi-
ciale fizice sau juridice dacd in ele sunt expuse
ori adeverite circumstante care au importantd
pentru cauza” [7, art.157 alin. (1)].

Tinand cont de prevederile art.157 alin.
(3) CPP, conchidem ca organul de urmarire pe-
nala, care efectueaza cercetarea la fata locului,
nu ar putea sa descopere si sa ridice mijloace
materiale de proba, deoarece ele se prezinta de
catre persoanele fizice si juridice la demersul
organului de urmarire penala facut din oficiu
sau la cererea altor participanti la proces ori
la demersul instantei facut la cererea partilor,
precum si de catre parti in cadrul urmaririi pe-
nale sau In procesul judecarii cauzei.

Ba mai mult, mijloacele materiale de pro-
ba se anexeaza, prin ordonanta organului de
urmadrire penald sau prin incheierea instantei,
la materialele dosarului si se padstreaza atata
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by criminal law, committed with guilt and pun-
ishable by criminal penalties” [8, 1st paragraph
of the 14th art.], recorded in 1st register. In oth-
er words, in a situation where it is assumed that
a crime has been committed, the representative
of the prosecution body could not carry out an
on-site investigation, in terms of procedural
law, even though “once notified, the prosecution
body must act operatively in order to go out to
the scene, carry out an on-site investigation, col-
lect traces, order forensic or technical-scientific
investigations, identify offenders, injured par-
ties, witnesses, detain the perpetrator, etc. The
more operational the prosecuting authority
acts, the greater the possibility of administer-
ing evidence and detaining the offender” [23,
p- 19]. In order to remedy the confusing situa-
tion created as a result of the use of the phrase
“.. the collection of traces of the offence...”, we
consider it appropriate to investigate the no-
tion of criminal case [7, 5th paragraphs of the
6th art.], in which the legislator uses both the
phrase “offences committed” and the phrase “of-
fences supposedly committed”. In this context,
we recommend that the term “offence(s)” in the
118th article of the Code of Criminal Procedure
to be supplemented by the phrase “offence(s)
supposedly committed”. Speaking of the process
of collecting what is found during the on-site in-
vestigation, we identify that the legal body may
collect “... material means of evidence ...”. “Docu-
ments in any form (written, audio, video, elec-
tronic, etc.) from physical or legal officials shall
constitute material evidence if they disclose or
prove circumstances relevant to the case” [7, 1st
paragraphs of the 157th art.].

Taking into account the dispositions of
3rd paragraph of the 157th art. of the Code of
Criminal Procedure, we conclude that the crim-
inal prosecution body, which conducts the in-
vestigation on site, could not discover and col-
lect material means of evidence, since they are
presented by physical and legal persons at the
request of the criminal prosecution body made
ex officio or at the request of other participants
in the trial or at the request of the court made
at the request of the parties, as well as by the
parties in the criminal prosecution or in the
process of the trial of the case. Moreover, the
material means of evidence are attached, by an
order of the prosecuting authority or by a court
order, to the materials of the file and are kept
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timp cat se pastreaza dosarul.

In acest sens, grupa operativi de cerceta-
re are In competenta o arie de activitati care nu
pot fi realizate.

In opinia noastra necesiti de utilizat doar
termenul de urma, deoarece din punct de ve-
dere criminalistic notiunea de ,urmd” este una
mai larga si ar trebuie de profitat de ea.

JIn sensul larg al notiunii de ,urmd a
infractiunii” in criminalisticd intelegem totalita-
tea elementelor materiale a cdror formare este
determinatd de sdvdrsirea unei infractiuni. In
acest sens, in notiunea de ,urmd a infractiunii”
vor intra nu numai urmele formate prin repro-
ducerea constructiei exterioare a unui obiect
asupra altui obiect a asa-numitelor urme ale
formei obiectelor, ci si diferitele resturi de mate-
rie sau obiecte a cdror descoperire la locul faptei
este determinatd de savdrsirea unei infractiuni
sau ajutd la identificarea autorilor acesteia”
[26, p.201].

in concluzie, recomandim ci din
continutul art.118 alin.(1) sa fie exclusa sintag-
ma ,,... mijloacelor materiale de probad ...".

O lacuna lingvistica cu referire la cerce-
tarea la fata locului exista si prin faptul ca le-
giuitorul a utilizat In continutul art.118 CPP
notiunea de ,Incapere” si ,domiciliu”, termeni
care prin natura sa sunt similari. In acest con-
text apare intrebarea daca termenul de ,Inca-
pere” utilizat de legiuitor are un alt mesaj si
importanta decat termenul de ,domiciliu”.

Conform dictionarului explicativ al lim-
bii romane prin domiciliu se intelege casa sau
locul unde locuieste cineva In mod statornic;
locuinta [16]. lar prin incapere se intelege
spatiul in interiorul unei cladiri.

Din punct de vedere lingvistic situatia e
clara: domiciliu e locul unde cineva, avandu-si
locuinta principald, este tinut In evidenta de
autoritati si isi exercita drepturile cetdtenesti,
iar Incapere este orice alt loc din interiorului
unei cladiri. lar termenul de ,incapere” este
mai larg decat cel de domiciliu.

Situatia este diametral opusa din punc-
tul de vedere al legislatiei procesual-penale.
Astfel, art. 6 p. 11) CPP defineste ,domiciliu”
drept locuinta sau constructie destinata pentru
locuirea permanenta sau temporara a unei sau
a mai multor persoane (casd, apartament, vil3,
camera la hotel, cabinad pe o nava maritima sau
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as long as the file is kept.

In this respect, the task force is respon-
sible for a range of activities that cannot be car-
ried out.

In our opinion, only the term “trace”
should be used, because from a forensic point
of view the notion of “trace” is broader and
should be used.

“In the broad sense of the notion of “trace
of the crime” in forensic science we understand
the totality of material elements whose for-
mation is determined by the commission of a
crime. In this sense, the notion of “trace of the
crime” shall include not only traces formed by
the reproduction of the external construction
of an object on another object of the so-called
traces of the shape of objects, but also the vari-
ous remains of matter or objects whose discov-
ery at the scene of the crime is determined by
the commission of a crime or helps to identify
its perpetrators” [26, p. 201]. In conclusion, we
recommend that the phrase “... material means
of evidence ...” be excluded from the content of
the 1st paragraph of the 118th article.

A language deficiency with reference to
the on-site investigation also exists in the fact
that the legislator has used in the content of
118th article of the Code of Criminal Procedure
the notion of “room” and “home” terms, which
are similar in nature. In this context the ques-
tion appears whether the term “room” used by
the legislator has a different message and im-
portance than the term “residence”.

According to the explanatory dictionary
of the Romanian language, “residence” means
the house or place where someone lives per-
manently; dwelling [16]. Moreover, “room”
means the space inside a building.

From a linguistic point of view, the situ-
ation is clear: residence is the place where
someone, having their main dwelling, is kept
on record by the authorities and exercises their
citizenship rights, and room is any other place
inside a building. In addition, the term “room”
is broader than residence. The situation is the
opposite in terms of criminal procedural law.
Thus, 6th Article, at 11th point) of the Code of
Criminal Procedure defines “home” as a dwell-
ing or building intended for the permanent or
temporary residence of one or more persons
(house, apartment, villa, hotel room, cabin on a
sea or river vessel), as well as the rooms direct-
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fluviald), precum si incaperile anexate nemij-
locit la acestea, constituind o parte indivizibila
(verands, terasa, mansarda, balcon, beci, un alt
loc de uz comun). Prin notiunea de domiciliu, in
sensul prezentului cod, se intelege si orice te-
ren privat, automobil, nava maritima si fluviala
privata, birou.

Ca urmare, nu este clara necesitatea defi-
nirii domiciliului prin utilizarea termenului de
incidpere. In conceptia legislatiei procesual-pe-
nale, termenul de ,domiciliu” este mai larg de-
cat termenul de ,incipere”. In aceasti disputi
lingvistico-legislativa prioritate are interpreta-
rea legislativa.

In concluzie la cele relatate supra reco-
mandam racordarea legislatiei procesual-pena-
le la standardele lingvistice ale limbii romane.

Vorbind despre cercetarea la fata locului
in institutiile publice sau private, constatam ca
art.118 CPP nu reglementeaza astfel de situatii,
iar In vederea clarificdrii acesteia ne vom con-
duce de prevederile art. 279 alin. (2) CPP -
,Orice actiune de urmdrire penald in incinta
unei unitdti publice sau private se poate efectua
doar cu consimtamdntul conducerii sau al pro-
prietarului acestei unitdti ori cu autorizatia pro-
curorului, iar in cazurile prevdzute de prezentul
cod - cu autorizatia judecdtorului de instructie”.

Sintetizand cele expuse, prin prisma
notiunii de domiciliu, in special birou, con-
statam ca grupa operativa care are drept sar-
cina cercetarea unui birou, ce se afla In in-
caperea unei institutii publice sau private,
din punct de vedere tactic trebuie mai intai
sa obtina consimtdmantul conducerii sau al
proprietarului acestei unitdti, iar daca nu au
acest consimtamant, atunci trebuie sa obtina
autorizatia judecitorului de instructie. In cazul
in care au obtinut consimtamantul conducerii
sau al proprietarului unitatii se vor confrunta
inca cu un obstacol: consimtamantul persoanei
care locuieste acolo unde se intentioneaza sa
se realizeze cercetarea la fata locului (birou).
in caz de refuz, cu toate ci existi permisiunea
conducerii sau proprietarului, se impune nece-
sitatea autorizarii actiunii de urmarire penala.
Toate acestea nu genereaza decat Incalcarea
regulii criminalistice ,timpul lucreazd in favoa-
rea fiptuitorului”. In consecinti exista probabi-
litatea de: delimitare incorecta a perimetrului
ce urmeaza a fi cercetat; elaborare eronata de
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ly attached thereto, constituting an indivisible
part (veranda, terrace, attic, balcony, cellar, an-
other place of common use). For the purposes
of the present Code, the notion of residence
shall also include any private land, automobile,
private sea and river vessel, office.

As a result, it is not clear whether it is
necessary to define domicile by using the term
room. In the understanding of criminal proce-
dural law, the term “domicile” is broader than
the term “room”. In this linguistic-legislative
dispute, legislative interpretation takes prece-
dence.

In conclusion to the above, we recommend
bringing the criminal procedure legislation into
line with the linguistic standards of the Roma-
nian language. Talking about on-site investiga-
tion in public or private institutions, we note that
118th article of the Code of Criminal Procedure
does not regulate such situations, and in order
to clarify this we will refer to the dispositions of
the 2nd paragraph of the 279th art. of the Code of
Criminal Procedure - “Any criminal prosecution
in the premises of a public or private establish-
ment may be carried out only with the consent of
the management or owner of such entity or with
the authorization of the prosecutor, and in cases
provided for in this Code - with the authorization
of the investigating judge”.

Summarizing the above, in the light of the
concept of residence, in particular the office, we
note that the task force tasked with searching
an office located in the premises of a public or
private institution must, from a tactical point of
view, first obtain the consent of the manager or
owner of the entity, and if they do not have this
consent, they must obtain the authorization of
the investigating judge. If they have obtained
the consent of the manager or the owner of the
entity they will still face an obstacle: the con-
sent of the person who lives where they intend
to carry out the search on the spot (office). In
case of refusal, even if there is the permission
of the manager or the owner, it is necessary to
authorize the prosecution. All this only results
in a violation of the forensic rule “time works in
favor of the perpetrator”. Consequently, there
is a likelihood of: incorrect demarcation of the
area to be investigated; erroneous versions;
loss of the possibility of examining traces and
objects which are in imminent danger of be-
ing altered or disappearing. There is also a risk
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versiuni; pierdere a posibilitatii de examinare
a urmelor si obiectelor care prezinta un peri-
col eminent de modificare sau de disparitie. De
asemenea, exista riscul ca nu va fi aplicata cea
mai rationald metoda si procedeu de cercetare,
cu excluderea posibilitatii de folosire a cainelui
de urmadrire si cu pierderea posibilitatii de a in-
terpreta urmele descoperite etc.

Pericolul tergiversarii cercetdrii la fata
locului persista si in cazul in care exista nece-
sitatea realizarii acestei actiuni intr-o Incapere
(casa, odaie din apartament etc.), care in mod
legal proprietarul a transmis-o in posesie, cu
indicare in contract a regulilor stricte de acces.
In acest sens suntem intr-o situatia similara ce-
lei descrise anterior.

in opinia noastra, o altd inexactitate le-
gislativa cu referire la subiectul cercetarii la
fata locului exista in cazul infractiunilor de
violenta In familie.

Legislatia penala defineste violenta in fa-
milie [8, art.201? alin. (1)] drept: ,actiunea sau
inactiunea intentionatd comisd de un membru
al familiei in privinta altui membru al familiei,
manifestatd prin:

a) maltratare, alte actiuni violente, solda-
te cu vdatdmare usoard a integritdtii corporale
sau a sdndtatii;

b) izolare, intimidare in scop de impunere
a vointei sau a controlului personal asupra vic-
timei;

c) privarea de mijloace economice, inclu-
siv lipsirea de mijloace de existentd primard,
neglijare, dacd au provocat victimei vdatdmare
usoard a integritdtii corporale sau a sandtatii”.

Legislatia procesuala penala cu privire la
cercetarea la fata locului In cazul infractiunii de
violenta in familie reglementeaza urmatoare-
le: ,In caz de infractiune de violenta in familie,
cercetarea la fata locului a domiciliului poate
fi efectuatd cu acordul victimei, iar dacd victima
este o persoand minord, cu acordul membrului
major al familiei, altul decdt faptuitorul”.

Analizand norma penald prin prisma lo-
cului savarsirii infractiunii, ca semn al laturii
obiective, constatam ca el nu este unul obliga-
toriu. In acest context, vidit apare intrebarea:
domiciliul este al cui? al unui membru sau al
membrilor de familie ori este domiciliul unei
terte persoane?

Daca este vorba de domiciliul unui mem-
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that the most rational search method and pro-
cedure will not be applied, with the exclusion
of the possibility of using the tracking dog and
the loss of the possibility of interpreting the
traces discovered, etc.

The danger of delaying the crime scene
investigation persists even if there is a need
to carry out this action in a room (house, bed-
room of the apartment, etc.), which the owner
has legally transferred in possession, with the
indication in the contract of the strict rules of
access. In this respect, we are in a similar situa-
tion to that described above.

In our opinion, another legislative inac-
curacy with reference to the subject of the on-
site investigation exists in the case of domestic
violence offences.

Criminal law defines domestic violence
[8, 1st paragraph of the 201/1 art.] as: “inten-
tional action or inaction committed by a family
member against another family member, mani-
fested by:

(a) maltreatment, other violent actions,
resulting in slight injury to bodily integrity or
health;

b) isolation, intimidation with the aim of
imposing will or personal control over the vic-
tim;

c) deprivation of economic means, in-
cluding deprivation of primary means of sub-
sistence, neglect, if they have caused the victim
slight injury to body or health”.

The criminal procedure legislation on
criminal scene investigation in case of the
crime of domestic violence regulates the fol-
lowing: “In case of the crime of domestic vio-
lence, criminal scene investigation of the home
may be carried out with the consent of the vic-
tim, and if the victim is a minor, with the con-
sent of the adult family member other than the
perpetrator”.

Analyzing the criminal norm through
the prism of the place where the offence was
committed, as a sign of the objective aspect, we
see that it is not mandatory. In this context, the
question clearly arises: whose domicile is it? Is
it that of a member or family members, or is it
that of a third person?

If it is the home of a member or family
members, then the situation is clear, but if the
crime of domestic violence was committed in
the home of a third person, an absurd situation
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bru sau al membrilor de familie, atunci situatia
e clard, dar in cazul in care infractiunea de
violenta in familie a fost savarsitd in domiciliu
unei persoane terte se creeazd o situatie ab-
surda: cercetarea la fata locului a domiciliului
poate fi efectuatd cu acordul victimei, fard alua
in calcul opinia proprietarului sau posesorului
incaperii, ceea ce se contrapune cu art.279 alin.
(3) CPP, ,Cercetarea, perchezitia, ridicarea de
obiecte si alte actiuni procesuale la domiciliu pot
fi efectuate doar cu consimtdmdntul persoanei
domiciliate la adresa respectivd sau cu autoriza-
tia respectiva”.

De asemenea, necesita de discutat su-
biectul refuzului proprietarului sau posesoru-
lui de a permite accesul in anumite zone la locul
unde se efectueaza cercetarea, cu toate ca exis-
t4 acordul in scris. In astfel de situatii, in opinia
noastra, cercetarea la fata locului poate avea
caracter legal doar prin autorizarea judecato-
rului de instructie, deoarece o asemenea cer-
cetare nu are un caracter fortat, In comparatie
cu perchezitia [7, art.128 alin. (4)]. Autorizatia
poate fi obtinutd in conformitate cu art.279
alin.(4) sau art.118 alin.(2) CPP.

Cu referire la subiectul autorizarii cer-
cetarii la fata locului in cazul in care proprie-
tarul sau posesorul nu-si da acordul in scris
de efectuare a acestei actiuni, organul judiciar
este determinat sa realizeze si sa respecte un
algoritmul de activitati, ce trec peste princi-
piul operativitatii si regula ,timpul lucreazd in
favoarea fdptuitorului” si impun intreruperea
cercetarii. Astfel, ofiterul de urmarire penala va
fi impus sa scrie un raport in adresa procuroru-
lui In vederea emiterii ordonantei de efectuare
a cercetdrii la fata locului, iar ,despre efectuarea
actiunii respective este informat imediat, dar nu
mai tdrziu de 24 de ore, judecdtorul de instruc-
tie care urma sd dea autorizatia respectiva” [7,
art.279 alin. (4)].

Vorbind despre intreruperea cercetarii
la fata locului, constatdm ca nu exista nicio nor-
ma procesual-penala care ar reglementa aceas-
ti situatie. In vederea constatirii situatiilor in
care se impune intreruperea cercetdrii la fata
locului, vom face trimitere la literatura de spe-
cialitate: ,cercetarea locului faptei poate fi in-
treruptd din motive temeinic justificate (condi-
tii climatice, volumul mare al activitdtilor, etc.)
care vor fi mentionate in cuprinsul procesului-
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results: the on-site investigation of the home
can be carried out with the consent of the vic-
tim, without taking into account the opinion of
the owner or possessor of the room, which is
contrary to 3rd paragraph of the 297th article
of the Code of Criminal Procedure, “Search, sei-
zure, taking of objects and other procedural ac-
tions at home may be carried out only with the
consent of the person domiciled at the address
or with the authorization”. It is also necessary to
discuss the issue of the denial of the owner or
possessor to allow access to certain areas of the
place where the search is carried out, despite the
existence of written consent. In such situations,
in our opinion, the on-site search can only be
lawful with the authorization of the investigat-
ing judge, since such a search is not of a forced
nature, compared to a search [7, 4th paragraphs
of the 128th art.]. Authorization can be obtained
in accordance with 4th paragraph of the 279th
art. or with the 2nd paragraph of the 118th art.
of the Code of Criminal Procedure.

With reference to the subject of autho-
rizing the on-site search in case the owner or
possessor does not give his written consent to
carry out this action, the judicial body is deter-
mined to carry out and comply with an algo-
rithm of activities, which override the principle
of operability and the rule “time works in favor
of the perpetrator” and require the interrup-
tion of the search. Thus, the prosecution of-
ficer will be required to write a report to the
prosecutor with a view to issuing an order to
carry out an on-site investigation, and “the in-
vestigating judge who was to give the relevant
authorization shall be informed immediately,
but not later than 24 hours, of the carrying out
of the action in question” [7, 4th paragraphs of
279th art.].

Talking about the interruption of the on-
site investigation, we note that there is no pro-
cedural-forensic rule that would regulate this
situation. In order to establish the situations in
which the on-site investigation must be inter-
rupted, we refer to the literature: “the investi-
gation of the crime scene may be interrupted
for duly justified reasons (climatic conditions,
high volume of activities, etc.) which will be
mentioned in the report. In such a case, the
necessary measures to protect and preserve
the traces and to secure the crime scene will be
ordered and recorded” [13].



A
Scientific Annals of the Academy "Stefan cel Mare' ¢

nale stiintifice ale Academiei ,Stefan cel Mare" a MAI al Republicii Moldova
>f MIA of the Republic of Moldova

)

verbal. Intr-o asemenea situatie, vor fi dispuse si
consemnate mdsurile necesare pentru proteja-
rea si conservarea urmelor si asigurarea cores-
punzdtoare a locului faptei” [13].

In concluzie specificim ci intreruperea
cercetarii la fata locului trebuie sa fie regle-
mentata procesual in vederea evitarii situatilor
exceptionale si a insinuatiilor. Reglementarea
ar trebui sa delimiteze circumstantele care de-
termind intreruperea cercetdrii la fata locului
de circumstantele care ofera posibilitatea ri-
dicarii obiectelor si documentelor in vederea
examinarii ulterioare.

Problema persoanelor care au dreptul sa
se afle la fata locului in timpul efectuarii cer-
cetarii reprezintg, la fel, interes din punct de
vedere tactico-criminalistic. Atat literatura de
specialitate, cat si art.118 CPP mentioneaza ca
la fata locului unde se efectueaza cercetarea pot
sa se afle doar reprezentantul organului de ur-
madrire penala si specialistul (ofiter criminalist,
medic legist, medic etc.), alti participanti nefi-
ind In drept sa fie prezenti, iar daca sunt, din
punct de vedere tactic necesita a fi inlaturati.

Indepartarea persoanelor de la fata locu-
lui, precum si a angajatilor organelor de drept
care nu iau parte nemijlocit la cercetarea, paza
locului si mentinerea ordinii publice, reprezin-
ta un deziderat a carui incalcare poate deter-
mina: modificari la fata locului, contaminarea si
distrugerea urmelor etc.

Procesul de cercetare la fata locului, la
fel, e dezechilibrat prin prevederile art.118
alin. (3) CPP ,Organul de urmdrire penald cer-
ceteazd obiectele vizibile, iar in caz de necesita-

te, permite accesul la ele in mdsura fn care nu se

incalcd drepturile omului.(s.a.)”, deoarece nu e
clar cui trebuie sa i se permita accesul. Pro-

babil este vorba de specialist.

In opinia noastrd, in situatia respecti-
va se impune crearea unui compromis dintre
lege, necesitdti/interesul statului si drepturile
fundamentale ale omului [6], determinand , le-
gislativul sa caute echilibrul dintre interesul de
a proteja drepturile persoanei in proces si sta-
tornicirea procedurilor eficiente de investigare a
infractiunilor” [22].

In vederea dezvoltirii subiectului din
perspectiva tacticii criminalistice, dorim sa
mentiondam faptul ca munca grupei operative
de cercetare se complica si prin faptul ca per-
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In conclusion, we specify that the inter-
ruption of the on-site investigation must be
regulated in a procedural manner in order to
avoid exceptional situations and insinuations.
The regulation should distinguish between cir-
cumstances that lead to the interruption of the
on-site investigation and circumstances that al-
low the possibility to collect objects and docu-
ments for further examination.

The question of who is entitled to be on
the scene during the investigation is also of
forensic interest. Both the literature and the
118th Article of the Criminal Procedure Code
state that only the representative of the pros-
ecuting authority and the specialist (criminal
investigation officer, forensic expert, doctor,
etc.) may be present at the place where the in-
vestigation is being carried out; other partici-
pants are not entitled to be present, and if they
are present, from a tactical point of view they
must be removed. The removal of persons from
the scene, as well as employees of law enforce-
ment agencies who are not directly involved in
the search, security and maintenance of public
order, is a requirement whose violation may
result in: changes at the scene, contamination
and destruction of traces, etc.

The process of on-site investigation is
also unbalanced by the clauses of 3rd para-
graph of the 118th Article of the Code of Crimi-
nal Procedure “The prosecution body shall
search visible objects and, if necessary, allow
access to them to the extent that human rights
are not violated, as it is not clear to whom ac-
cess should be allowed. Presumably, it is the
specialist. In our opinion, in this situation a
compromise must be made between the law,
the needs/interest of the state and fundamen-
tal human rights [6], causing “the legislature
to seek a balance between the interest of pro-
tecting the rights of the person in the process
and the establishment of effective procedures
for the investigation of crimes” [22]. In order
to develop the subject from the perspective
of forensic tactics, we would like to point out
that the work of the task force is also compli-
cated by the fact that the person consents to
the search on site, but is opposed to examining
certain objects directly on site (smartphone,
notebook, etc.), citing the inviolability of pri-
vacy. In such cases, the examination can only
continue with the authorization of the investi-
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soana isi da acordul pentru cercetarea la fata
locului, dar se impotriveste ca sa fie examina-
te anumite obiecte nemijlocit la fata locului
(smartphone, notebook etc.), invocand inviola-
bilitatea vietii private. In asemenea situatii ac-
tivitatea de examinare poate fi continuata doar
prin autorizarea judecatorului de instructie.
Iar daca obiectul, documentul etc. a fost ridicat
pentru a fi ulterior examinat, la fel, necesita sa
existe consimtamantul persoanei de la care s-a
ridicat.

Activitatea de examinare a obiectului, do-
cumentului etc. in sediului organului de urma-
rire penald nu este reglementata de legislatia
penala. Astfel, in procesul penal , proba” poate
fi obtinuta doar in conditiile legii procesual-pe-
nale. Potrivit art. 93 alin. (1) CPP, probele sunt
elementele de fapt dobandite in modul stabi-
lit de prezentul cod. Conform art. 95 alin. (1)
CPP, sunt admisibile probele pertinente, con-
cludente si utile administrate in conformitate
cu prezentul cod. In sensul art. 100 alin. (1)
CPP, administrarea probelor consta in folosi-
rea mijloacelor de proba in procesul penal, care
presupune strangerea si verificarea probe-
lor in favoarea si in defavoarea invinuitului, in-
culpatului, de catre organul de urmarire pena-
13, din oficiu sau la cererea altor participanti la
proces, precum si de catre instanta de judecats,
la cererea partilor, prin procedee probatori
prevazute de prezentul cod.

»Verificarea probelor constd in analiza
probelor administrate, coroborarea lor cu alte
probe, administrarea de noi probe si verificarea
sursei din care provin probele, in conformita-
te cu prevederile Codului de procedurd penald,
prin procedee probatorii respective” [11].

Ne aflam in situatia In care recomandarile
tactice necesita a fi plasate in cAmpul legalitatii,
pentru a respecta intru totul prevederile art.
2 alin. (4) CPP. Or, pentru a solutiona aceasta
problema este necesar sa se dispuna constata-
rea tehnico-stiintifica, care poate dura in timp.
De asemenea, poate fi dispusa expertiza judi-
ciara, dar in acest caz necesita sa fie Inceputa
urmadrirea penala.

Fraza din art.118 alin. (3) CPP ,Locul cer-
cetdrii poate fi inconjurat de colaboratorii orga-
nelor de mentinere a ordinii publice” este una
incerta, deoarece nu este clar scopul colabora-
torilor implicati In aceastd actiune. Se prezuma
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gating judge. And if the object, document, etc.
has been taken for further examination, it also
requires the consent of the person from whom
it was taken.

The activity of examining the object,
document, etc. in the offices of the prosecut-
ing authority is not regulated by criminal law.
Thus, in criminal proceedings, “evidence” can
be obtained only under the conditions of the
criminal procedural law. According to 1st para-
graph of the 93rd Art. of the Code of Criminal
Procedure, evidence is the factual elements ac-
quired in the manner established by this Code.
According to 1st paragraph of the 95th Art. of
the Code of Criminal Procedure, relevant, con-
clusive and useful evidence administered in
accordance with this Code is admissible. For
the purposes of the 1st paragraph of the 100
Art. of the Code of Criminal Procedure; the ad-
ministration of evidence is the use of evidence
in criminal proceedings, which involves the
gathering and verification of evidence for and
against the accused, the accused, by the pros-
ecuting authority, ex officio or at the request of
other participants in the proceedings, as well
as by the court, at the request of the parties,
through evidentiary procedures provided for
in this Code. “Verification of evidence consists
of the analysis of the evidence submitted, its
conjunction with other evidence, the submis-
sion of new evidence and the verification of the
source of the evidence, in accordance with the
requirements of the Code of Criminal Proce-
dure, through the respective evidentiary pro-
cedures” [11].

We find ourselves in a situation where
tactical recommendations need to be placed
in the field of legality, in order to fully comply
with the provisions of the 4th paragraph of
the 2nd art. of the Code of Criminal Procedure.
However, in order to solve this problem, it is
necessary to order a technical-scientific report,
which may take time. Forensic expertise may
also be ordered, but in this case, criminal pro-
ceedings must be initiated.

The sentence in the 3rd paragraph of the
118th Article of the Code of Criminal Procedure
“The place of investigation may be surrounded
by employees of the law enforcement bodies” is
uncertain, as the purpose of the employees in-
volved in this action is not clear. It is presumed
that it is the guarding of the place. In order to
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ca este vorba de paza locului.

in vederea creirii unui mesaj clar, care
ar inlesni din punct de vedere tactic activitatea
organului de urmari penald, recomandam ra-
dierea frazei enuntate supra si utilizarea prin
analogie [7, art.127 alin. (5)] a textului: ,In sco-
pul asiguradrii securitatii, organele de urmarire
penald pot antrena subdiviziuni ale institutiilor
prevazute la art. 56 alin. (1) sau alte institutii.
Identitatea persoanelor antrenate de organele
de urmadrire penald pentru asigurarea securita-
tii poate fi ascunsa sau/si deghizata, fapt care
se consemneaza in procesul-verbal”.

Nu suntem de acord cu sintagma ,,...
fntocmeste desene, schite..” din continutul
art.118 alin. (3) CPP. Consideram oportuna uti-
lizarea doar a termenului schita care in litera-
tura de specialitate criminalistica este definita
drept ,modalitate de reprezentare graficd a si-
tuatiei de la fata locului, a pozitiei obiectelor si
urmelor, a raporturilor de distantd dintre aces-
tea si are rolul de a ilustra elementele cuprinse
in procesul-verbal si de a intregi celelalte mij-
loace de fixare a rezultatelor cercetdrii la fata
locului” [1, p.5].

Schita poate fi facutd in doua modalitati:
planul-schita si desenul-schita.

»Planul-schitd sau planul la scard pre-
supune respectarea riguroasd a proportiilor
reale ale terenului sau obiectelor reprezentate,
precum si a raporturilor de distantd dintre aces-
tea, micsorate de un anumit numdr de ori” [25,
p.86,88].

»Desenul-schitd se realizeazd prin desena-
rea, fard respectarea stricta a distantelor si di-
mensiunilor reale ale suprafetelor sau obiectelor
reprezentate, amplasamentul obiectelor fixdn-
du-se prin linii sau sdgeti cu indicarea sub aces-
tea a indicilor de mdsurare obtinuti” [23, p.68].

Situatie este similara si in cazul utilizarii
sintagmei ,, ... face mulaje si tipare de pe urme
... Daca utilizarea termenului de mulaj este
inteles si presupune ,Reproducere in ipsos sau
in alte materiale plastice a unui obiect [17] prin
turnare intr-un tipar sau intr-o matritda [18]”,
atunci termenul de tipar ridica semne de in-
trebare. Dictionarul explicativ al limbii roma-
ne defineste termenul de tipar drept ,Ansam-
blul operatiilor de tipdrire a unui text; tehnica,
mestesugul de a tipdri; ansamblul mijloacelor
tehnice prin care se imprimd un text” [19]. Or,

78

create a clear message, which would tactically
facilitate the work of the prosecution authori-
ties, we recommend the deletion of the above
sentence and the use by analogy [7, 5th para-
graphs of the 127th art.] of the text: “For the
purpose of ensuring security, the prosecution
authorities may involve subdivisions of the
institutions referred to in the 5th paragraph
of the 56th Article of the Criminal Procedure
Code”. The identity of the persons involved
by the prosecuting authorities for security
purposes may be concealed and/or disguised,
which shall be recorded in the report”.

We do not agree with the phrase “...draws
drawings, sketches...” in the content of the 3rd
paragaraph of the 118th Article of the Code of
Criminal Procedure. We consider it appropriate
to use only the term “sketch”, which is defined
in forensic literature as “a graphic representa-
tion of the situation on the scene, the position
of objects and traces, the distance relationships
between them, and is intended to illustrate the
elements contained in the report and to supple-
ment the other means of recording the results
of the investigation on the scene” [1, p. 5].

The sketch can be made in two ways:
sketch-plan and sketch-drawing.

“The sketch-plan or plan to scale implies
arigorous respect of the real proportions of the
land or objects represented, as well as the dis-
tance ratios between them, reduced by a cer-
tain number of times” [25, p. 86,88].

“The sketch-drawing is made by drawing,
without strict observance of the real distances
and dimensions of the areas or objects repre-
sented, the location of the objects being fixed
by lines or arrows with the indication below
them of the measurement indices obtained”
[23, p. 68].

The situation is also similar in the use of
the phrase “ ... make casts and patterns on trac-
es...”. If the use of the term mold is understood
to imply “Reproduction in plaster or other plas-
tic material of an object [17] by casting in a pat-
tern or mold [18]”, then the term mold raises
questions. The dictionary of the Romanian lan-
guage defines the term printing as “The set of
operations for printing a text; the technique,
the craft of printing; the set of technical means
by which a text is printed” [19]. However, it is
probably “printing” which is the purpose of ob-
taining samples. In this sense, we consider that
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probabil este vorba despre ,imprimare”, care
are drept scop obtinerea mostrelor. In acest
sens consideram ca obtinerea mostrelor pen-
tru cercetarea comparativa nu poate fi parte
componentd a cercetarii la fata locului, dar re-
prezintd o activitate independentd reglementa-
td de art.154-156 CPP.

in concluzie, recomandim excluderea
termenului de ,desen” din continutul art.118,
cu pastrarea termenului de ,schitd” si exclude-
rea termenul , tipare”.

O situatie hazardata se creeaza in cazul
examindrii cadavrelor la fata locului. Cu toate
ca art. 118 alin.(1) utilizeaza sintagma ,, ... ca-
davrelor umane sau de animale”, art. 120 CPP
specifica doar notiunea de cadavru si nu e clar
ce fel de cadavru: uman sau animal.

Conform dictionarului explicativ al lim-
bii romane prin cadavru se intelege ,corpul
unui om sau al unui animal mort; hoit, starv,
les” [15].

Respectiv se creeaza situatia, in care
reiesind din genericul art. 120 CPP, este impo-
sibil de constituit grupa operativa de cercetare
cu specialistii necesari, medic-legist/alt medic
sau medic veterinar. Dacd analizam continutul
art. 120 CPP, constatam ca nu e clar ce fel de
cadavru se examineaza, dar necesitd prezenta
medicului legist sau a unui oarecare alt medic.

Situatia e incertd, dat fiind faptul ca nor-
ma procesuald nu clarifica al cui cadavru este
examinat de medicul legist sau de un alt medic.
Ori e vorba de cadavrul unui animal care va fi
examinat de medicul legist sau de un alt medic,
ori e vorba despre cadavrul omenesc care tre-
buie sa fie examinat de medicul legist sau de un
alt medic, inclusiv doctor-medic veterinar.

Recomandam reformularea art.120 CPP,
astfel, incat alin.(1) sa reglementeze examina-
rea cadavrului uman, iar alin.(2) examinarea
cadavrului de animal.

Cercetarea la fata locului nu repre-
zintd doar un procedeu complex care este
foarte dificil de efectuat, dar in unele situatii
circumstantele de la fata locului pot pune in pe-
ricol viata si sdanatatea membrilor grupei ope-
rative de cercetare. in acest sens, din punct de
vedere tactic, printre actiunile etapei de prega-
tire de la fata locului se regaseste inlaturarea
pericolului iminent.

Organul de urmadrire penala care s-a de-
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obtaining samples for comparative research
cannot be part of the on-the-spot investigation,
but is an independent activity regulated by the
154-156 articles of the Code of Criminal Pro-
cedure. In conclusion, we recommend exclud-
ing the term “drawing” from the content of the
118th Article, retaining the term “sketch” and
excluding the term “patterns”.

A dangerous situation results in the ex-
amination of bodies on site. Although 1st para-
graph of the 118th Article uses the phrase “...
human or animal corpses”, 120th Article of the
Code of Criminal Procedure, only specifies the
notion of corpse and it is not clear what kind of
corpse: human or animal.

According to the explanatory dictionary
of the Romanian language, by cadaver is meant
“the body of a dead human or animal; carrion,
offal, corpse” [15].

This creates a situation in which, based
on the wording of the 120 Article of the Code
of Criminal Procedure, it is impossible to set up
a task force with the necessary specialists, such
as a forensic doctor/other doctor or veterinary
surgeon. If we look at the content of the 120 Ar-
ticle of the Code of Criminal Procedure, it is not
clear what kind of body is being examined, but
it requires the presence of the forensic doctor
or some other doctor.

The situation is uncertain, given the
fact that the procedural norm does not clarify
whose corpse is examined by the forensic doc-
tor or by another doctor. Either it is the corpse
of an animal that will be examined by the
coroner or another doctor, or it is the human
corpse that must be examined by the coroner
or another doctor, including a veterinarian. We
recommend the reformulation of the 120 art.
of the Code of Criminal Procedure, so that the
1st paragraph regulates the examination of the
human corpse, and the 2nd paragraph the ex-
amination of the animal corpse.

On-site investigation is not only a com-
plex procedure that is very difficult to per-
form, but in some situations the on-site cir-
cumstances can endanger the life and health of
the members of the research task force. In this
sense, from a tactical point of view, among the
actions of the on-site preparation stage is the
removal of the imminent danger. The criminal
investigation body that went to the scene of
the crime may find different states of imminent
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plasat la locul comiterii faptei poate constata
diferite stari de pericol iminent, care pot condu-
ce la noi urmari socialmente periculoase, altele
decat cele produse de fapta sesizata. De aceea,
acesta va trebui sa Inldture pericolele iminente
constatate, putand proceda, in raport de situa-
tiile concrete, dupa cum urmeaza:

e inchiderea robinetelor conductelor de
gaze toxice si aerisirea spatiilor inchise care
contin astfel de gaze;

e inldturarea surselor de incendiu ori ex-
plozii;

e neutralizarea surselor de inundatie;

e intreruperea circuitelor care pot pro-
duce electrocutari etc.

Aceste activitati trebuie desfasurate cu
respectarea, pe cat posibil, a regulilor de con-
servare a urmelor de la fata locului.

Legislatia procesual-penalad nu reglemen-
teaza, cu referire la cercetarea la fata locului,
actiunile organului de urmarire penala in cazul
in care exista pericol pentru viata si sanatatea
membrilor grupei operative de cercetare.

Realitdtile ne demonstreaza ca viata si
sandtatea reprezentantilor organului judiciar
pot fi supuse unor pericole care nu este posibil
sa fie Inlaturate de sine statator, ci doar cu im-
plicarea unor specialisti 1n materia respectivg,
ca exemplu: exploziva, nuclear3, alte materiale
radioactive etc.

Cu referire la subiectul cercetat, autorul
A. Badea afirma ca ,in cazul incendiilor, ca-
tastrofelor rutiere, navale sau aeriene, a acci-
dentelor de munca, exploziilor tehnogene sau
criminale, precum si in alte situatii asemdnd-
toare, organul de urmdrire penald va sprijini la
fnceput grupele de interventie constituite pentru
salvarea unor vieti si inldturarea altor pericole
iminente. La fel se procedeazd si in cazul in care
cercetarea la fata locului se face in locuri cu to-
xicitate sporitd, care ar prezenta pericol de into-
xicare” [3, p.106]. In opinia noastr3, cercetarea
la fata locului, raportata la situatia descrisa an-
terior, va putea fi efectuata numai dupa inlatu-
rarea pericolului iminent de catre specialisti in
materie. Modificarile locului faptei trebuie con-
semnate si aduse la cunostinta celor care vor
efectua cercetarea la fata locului.

Ca urmare a celor relatate supra, reco-
mandam introducerea in continutul art.118
CPP a normei ce ar reglementa actiunile
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danger, which may lead to new socially danger-
ous consequences, other than those produced
by the reported crime. Therefore, he will have
to remove the imminent dangers found, being
able to proceed, in relation to the concrete situ-
ations, as follows:

e closing the taps of the toxic gas pipe-
lines and venting the closed spaces that contain
such gases;

e removing sources of fire or explosions;

e neutralization of flood sources;

e interruption of circuits that can pro-
duce electric shocks, etc.

These activities must be carried out in
compliance, as much as possible, with the rules
for preserving traces from the site.

The procedural legislation does not regu-
late, with reference to the crime scene investi-
gation, the actions of the criminal investigation
body in case there is a danger to the life and
health of the members of the operative inves-
tigation group.

The realities show us that the life and
health of the representatives of the judicial
body can be subject to dangers that cannot be
removed by themselves, but only with the in-
volvement of specialists in the respective mat-
ter, for example: explosive, nuclear, other ra-
dioactive materials, etc.

With reference to the researched subject,
the author A. Badea states that, “in the case of
fires, road, naval or air disasters, work acci-
dents, man-made or criminal explosions, as well
as in other similar situations, the criminal inves-
tigation body will initially support the groups
of intervention established to save lives and
remove other imminent dangers. The same is
done if the on-site investigation is done in plac-
es with increased toxicity, which would pres-
ent a danger of intoxication” [3, p. 106]. In our
opinion, the on-site investigation, related to the
situation described above, will be able to be car-
ried out only after the removal of the imminent
danger by specialists in the matter. Changes to
the crime scene must be recorded and brought
to the attention of those who will carry out the
on-site investigation. As a result of the above,
we recommend the introduction in the content
of 118th art. of the Code of Criminal Procedure
of the rule that would regulate the actions of the
representatives of the judicial body in case the
life and health of the participants are in danger,
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reprezentantilor organului judiciar in ca-
zul in care se afla In pericol viata si sdnatatea
participantilor, similar art. 123 alin.(3) CPP.

Complexitatea faptelor savarsite si va-
lorificarea rezultatelor progresului tehnico-
stiintific impun existenta unei norme cu carac-
ter general care ar reglementa posibilitatile,
limitele si conditiile de utilizare a mijloacelor
tehnico-stiintifice In procesul penal, inclusiv in
activitatea de cercetare la fata locului.

Concluzii. In baza studiului efectuat ina-
intam urmatoarele recomandari:

e crearea unui compromis dintre lege,
necesitati/interesul statului si drepturile fun-
damentale ale omului, determinand ,legisla-
tivul sa caute echilibrul dintre interesul de a
proteja drepturile persoanei in proces si sta-
tornicirea procedurilor eficiente de investigare
a infractiunilor;

e scopul cercetdrii la fata locului, re-
glementat de art.118 alin.(1) CPP, sa distinga
actiunile de: descoperire, examinare, fixare si
ridicare;

e in continutul art.118 CPP termenul
Jinfractiune/i” sa fie completat cu sintagma
Jinfractiune/i presupus savarsitd/e”;

e din continutul art.118 alin.(1) sa fie
exclusa sintagma ,,... mijloacelor materiale de
probad ...".

e intreruperea cercetdrii la fata locului
necesitd a fi reglementata procesual in vederea
evitarii situatilor exceptionale si a insinuatiilor.
Reglementarea ar trebui sa delimiteze
circumstantele care determind intreruperea
cercetarii la fata locului de circumstantele care
ofera posibilitatea ridicarii obiectelor si docu-
mentelor 1n vederea examinarii ulterioare;

e reglementarea procesului de examinare
a obiectelor si documentelor ridicate de la fata
locului la sediul organului de urmarire penala;

e radierea frazei ,Locul cercetdrii poate fi
fnconjurat de colaboratorii organelor de menti-
nere a ordinii publice” si utilizarea prin analogie
a textului: ,In scopul asiguririi securititii, or-
ganele de urmarire penala pot antrena subdi-
viziuni ale institutiilor prevazute la art. 56 alin.
(1) sau alte institutii. Identitatea persoanelor
antrenate de organele de urmarire penala pen-
tru asigurarea securitatii poate fi ascunsa sau/
si deghizatd, fapt care se consemneaza in pro-
cesul-verbal”;
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similar to the 3™ paragraph of the 123™ art. of
the Code of Criminal Procedure.

The complexity of the committed acts
and the capitalization of the results of techni-
cal-scientific progress require the existence of
a general rule that would regulate the possibili-
ties, limits and conditions of using technical-
scientific means in the criminal process, includ-
ing in the on-site research activity.

Conclusions. Based on the study carried
out, we submit the following recommendations:

e creating a compromise between the
law, the needs/interest of the state and funda-
mental human rights, causing “the legislature
to seek the balance between the interest of pro-
tecting the rights of the person in the process
and establishing effective criminal investiga-
tion procedures;

e the purpose of the on-site investigation,
regulated by the 1°t paragraph of the 118" art.
of the Code of Criminal Procedure, to distin-
guish the actions of: discovery, examination,
fixation and collection;

e in the content of the 118" art. of the
Code of Criminal Procedure, the term “crime/s”
should be supplemented with the phrase
“crime/s allegedly committed”;

e from the content of the 1% paragraph of
the 118" art. the phrase “... material means of
evidence...” should be excluded.

e the interruption of the on-site investiga-
tion needs to be procedurally regulated in order
to avoid exceptional situations and insinuations.
The regulation should delineate the circum-
stances that determine the interruption of the
on-site investigation from the circumstances
that provide the opportunity to pick up objects
and documents for further examination;

e regulation of the examination pro-
cess of objects and documents taken from the
scene at the headquarters of the criminal in-
vestigation body;

e the deletion of the phrase “The place
of investigation can be surrounded by the em-
ployees of the public order maintenance bod-
ies” and the use by analogy of the text: “In order
to ensure security, the criminal investigation
bodies can train subdivisions of the institutions
provided for, in the 1%t paragraph of the 56®
art. or other institutions. The identity of the
persons trained by the criminal investigation
bodies to ensure security can be hidden and/or
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e excluderea termenului de ,desen” din
continutul art.118 CPP cu pastrarea termenului
de ,schitd” si excluderea termenului , tipare”.

e reformularea art.120 CPP, astfel, Incat
alin.(1) sa precizeze examinarea cadavrului
uman, iar alin.(2) examinarea cadavrului de
animal;

e introducerea in continutul art.118
CPP a normei ce ar reglementa actiunile
reprezentantilor organului de urmarire penala
in cazul in care se afla in pericol viata si sana-
tatea participantilor, similar art. 123 alin. (3)
CPP;

e elaborarea normei cu caracter gene-
ral care ar reglementa posibilitatile, limitele
si conditiile de utilizare a mijloacelor tehnico-
stiintifice in procesul penal, inclusiv cercetarea
la fata locului.

disguised, a fact that is recorded in the report”;
« the exclusion of the term “drawing” from
the content of the 118% art. of the Code of Crimi-
nal Procedure with the preservation of the term
“sketch” and the exclusion of the term “type”.
 reformulation of the 120" art. of the
Code of Criminal Procedure, so that the 1%
paragraph specifies the examination of the hu-
man corpse, and the 2" paragraph the exami-
nation of the animal corpse;
e the introduction into the content of the
118" art. of the Code of Criminal Procedure of the
rule that would regulate the actions of the repre-
sentatives of the criminal investigation body in
the event that the life and health of the partici-
pants are in danger, similar to the 3" paragraph
of the 123" art. of the Code of Criminal Procedure;
e the development of the general rule
that would regulate the possibilities, limits and
conditions of using technical-scientific means
in the criminal process, including the on-site
investigation
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