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In prezentul studiu sunt analizate modalitdtile
normative si faptice a infractiunii de exces de pu-
tere sau de depdsire a atributiilor de serviciu in
legislatia penald a R. Moldova, care contribuie la
descifrarea semnelor laturii obiective. Practica
judiciara demonstreaza aplicarea eronatd de or-
ganele de drept a art.328 CP in parte ce tine in-
clusiv de aprecierea si interpretarea modalitdtilor
normative si faptice a infractiunii de exces de pu-
tere sau de depdsire a atributiilor de serviciu in
legislatia penald, iar pentru a inldtura aceste po-
sibile neclaritati in procesul aplicdrii art.328 CP, se
impune ca fireascd avansarea propunerii de lege
ferenda.

Cuvine cheie: exces de putere, depdsire a atri-
butiilor de serviciu, persoand publicd, persoand
cu functie de rdspundere, functionar etc.

The present study analyzes, the normative
and factual modalities of the crime of excess of
power or of exceeding the attributions of service
in the criminal law of the Republic of Moldova,
which contribute to deciphering the signs of the
objective side. The judicial practice demonstrates
the erroneous application by the practice of ap-
plying art. 328 Penal Code, in the part that also
aims at the assessment and interpretation of the
normative and factual modalities of the crime of
excess of power or of exceeding the attributions
of service in the criminal law, and for the removal
of these possible ambiguities in the process of ap-
plying art. 328 Penal Code, the advancement of
the law to be carried is self-imposed.

Keywords: excess of power, overcoming of du-
ties, public person, person in charge, civil servant
etc.

Introducere. Infractiunea ca fapta pre-
judiciabila si ilegald este in esenta un act de
conduita format prin contopirea a doua laturi
inseparabile. Prima latura este obiectiva, care
insereaza manifestarea exterioara de pericol al
subiectului, iar cea de a doua latura este subiec-
tiva, care include procesele psihice ce preced si
insotesc savarsirea actiunii sau inactiunii cri-
minale.

In ceea ce urmeaza ne vom referi la latu-
ra obiectiva a actului infractional, care este un
element obligatoriu pentru orice infractiune,
intrucat raspunderea penalda a unei persoane
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Introduction. In its essence, a crime as
a prejudicial and illegal action is an act of con-
duct formed by merging two inseparable sides.
The first side is objective, which implies the ex-
ternal manifestation of danger of the subject,
whereas the second one is subjective, which in-
cludes the psychic processes that precede and
accompany the commission of criminal action
or inaction.

In what follows, we will refer to the ob-
jective side of the criminal act, which is a man-
datory element for any crime, since the crimi-
nal liability of a person is conditioned by the ex-
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este conditionata de exteriorizarea rezolutiei
delictuoase printr-o manifestara obiectiva, ex-
primata prin actiunea sau inactiunea ce com-
portd o schimbare in lumea obiectiva, fiind
exclusa sanctionarea gandurilor acelei persoa-
ne. Aceasta schimbarea se poate exprima fie
printr-o stare de pericol provocata relatiilor
sociale, fie printr-o vatamare efectiva a acestor
vatamari.

In acceptiunea autoarei M. Zolyneak ,latu-
ra obiectiva a infractiunii este elementul consti-
tutiv al faptei manifestat sub forma de actiune
sau inactiune, impreund cu urmarile pe care le
produce, urmari ce reprezinta atingerea adusa
valorilor sociale ocrotite de legea penala” [13,
p. 213]. Potrivit lui N. Giurgiu ,latura obiectiva
a infractiunii se refera la totalitatea cerintelor si
conditiilor privitoare la existenta faptei penale
ca act extern de conduit3, ca exprimare obiecti-
va (fizicd) a ilicitului penal” [6, p. 68].

V. Kudreavtev defineste latura obiectiva
a infractiunii ca fiind un proces exterior al fap-
tei prejudiciabile si ilegale orientate asupra in-
tereselor ocrotite de legea penala, care incepe
odata cu actiunea sau inactiunea prejudiciabila
si se consuma la momentul survenirii urmari-
lor prejudiciabile [24, p. 9].

Continut de bazi. In prezenta lucrare
ne vom referire la modalitatile normative si
faptice ale infractiunii de exces de putere sau
depasire a atributiilor de serviciu. Modalitatile
normative tin de textul dispozitiei normei pre-
vazute de art.328 CP care In cele din urma des-
cifreaza semnele laturii obiective.

Sub tiparul art.328 CP sunt consemnate
urmatoarele modalitati normative:

1. excesul de putere sau depdsirea pro-
priu-zisd a atributiilor de serviciu [art.328 alin.
(1) CP al RM], care consta in savarsirea de catre
o persoanad publica a unor actiuni care depasesc
in mod vadit limitele drepturilor si atributiilor
acordate prin lege, daca aceasta a cauzat daune
in proportii considerabile intereselor publice
sau drepturilor si intereselor ocrotite de lege
ale persoanelor fizice sau juridice;

2. modalitate speciald a excesului de pu-
tere sau a depdsirii atributiilor de serviciu sd-
vdrsit in domeniul antreprenorialului [art. 328
alin. (1%) CP al RM], care presupune refuzul ne-
intemeiat de eliberare a actului permisiv care a
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ternalization of the criminal resolution through
an objective manifestation, expressed through
the action or inaction involving a change in the
objective world, excluding the sanctioning of
that person’s thoughts. This change can be ex-
pressed either by a state of danger caused to
social relations, or by an actual harm to these
injuries.

According to M. Zolyneak “the objective
side of the crime is the constitutive element of
the act manifested in the form of action or in-
action, together with the consequences it pro-
duces, consequences that represent the harm
brought to the social values protected by the
criminal law” [13, p. 213]. According to N. Gi-
urgiu “the objective side of the crime refers to
the totality of the requirements and conditions
regarding the existence of the criminal act as an
external act of conduct, as well as an objective
(physical) expression of the criminal offense”
[6, p. 68].

V. Kudreavtsev defines the objective side
of the crime as an external process of the prej-
udicial and illegal act directed at the interests
protected by criminal law, which begins with
the prejudicial action or inaction and is con-
sidered consummated at the moment of occur-
ance of the prejudicial consequences [24, p. 9].

Basic content. In this article we will re-
fer to the normative and factual modalities of
the crime of excess of power or excess of offi-
cial authority. The normative modalities relate
to the norm provided for by art. 328 of the Civil
Code, which deciphers the signs of the objec-
tive side.

Under the art. 328 of the Civil Code, the
following normative methods are recorded:

1. the excess of power or the excess of of-
ficial authority itself [art. 328 para. (1) of the
Criminal Code of the Republic of Moldova],
consists in the commission by a public person
(an official) of actions obviously exceeding the
limits of the rights and authority granted him/
her by Law provided that such actions caused
considerable damage to public interests or to
the legally protected rights and interests of in-
dividuals or legal entities;

2. a special way of the excess of power or
the excess of official authority committed in the
field of entrepreneurship [art. 328 para. (1') of
the Criminal Code of the Republic of Moldova],
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condus la restrangerea dreptului de desfasura-
re a activitatii de Intreprinzator, inclusiv des-
fasurarea neintemeiata a unor controale, daca
aceasta a cauzat daune drepturilor si interese-
lor ocrotite de lege ale persoanelor fizice sau
juridice, In valoare de cel putin 10 salarii medii
lunare pe economie prognozate, stabilite prin
hotararea de Guvern in vigoare la momentul
savarsirii faptei

In prezentul studiu ne vom referi in exclu-
sivitate la modalitatea tipica de comitere a ex-
cesului de putere sau a depasirii atributiilor de
serviciu prevazuta de art. 328 alin. (1) CP al RM.

In doctrina penali rusi de citre unii au-
tori este promovata ideea potrivit careia ex-
cesul de putere poate fi realizat si sub forma
inactiunii (M. Efimov [17, p. 18], M.V. Lebedeyv,
[u. M. Skuratov [23, p. 731], G.V. Tkaciova [29,
p. 73]1.

In doctrina de specialitate autohtona ma-
joritatea autorilor sustin ca sub aspect obiectiv
infractiunea de exces de putere sau depasire a
atributiilor de serviciu poate fi comisa doar sub
forma actiunii [2, p. 491].

Raliind la aceasta ultima abordare, pu-
tem mentiona ca teza excesului de putere co-
mis prin inactiune contravine insesi esentei
infractiunii incriminate la art. 328 alin. (1) CP
al RM, care presupune un comportament activ
al faptuitorului manifestat prin comiterea unor
actiuni, adica a unor conduite criminale active
prin care persoana publica excede, depaseste
sfera drepturilor si atributiilor acordate prin
lege.

Potrivit DEX a ,depdasi” inseamna a tre-
ce peste 0 anumita limita, a intrece o anumita
masurd, un anumit nivel; a Intrece puterile sau
competenta cuiva. Prin urmare, o asemenea
activitate infractionalda precum este excesul de
putere sau depdsirea atributiilor de serviciu
prezuma manifestarea unui comportament ac-
tiv din partea subiectului.

Pe buna dreptate autorii S. Brinza si V.
Stati sustin cd infractiunea prevazuta la art. 328
CP al RM poate fi comisa doar pe calea actiunii:
,Forma pasiva a depasirii limitelor drepturilor
si atributiilor acordate prin lege contravine in-
sesi sensului conceptului de depasire, concept
desemnand o miscare, o activitate, o folosire a
fortelor proprii intr-un anumit domeniu, o par-
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which presupposes the unfounded refusal to is-
sue a permissive act that led to the restriction
of the right to carry out the entrepreneurial ac-
tivity, including the unfounded conduct of some
controls, if such actions caused damage to the
rights and interests protected by law of natural
or legal persons, amounting to at least 10 aver-
age monthly salaries per economy forecast, es-
tablished by the Government Decision in force
at the moment of the crime commission.

In the present study, we will refer ex-
clusively to the typical way of committing the
excess of power or exceeding the duties of the
service provided for by art. 328 paragraph (1)
of the Criminal Code of the Republic of Moldova.

In the Russian criminal doctrine, some
authors promote the idea that the excess of
power can also take the form of inaction (M.
Efimov [17, p. 18], M. V. Lebedev, Yu. M. Skura-
tov [23, p. 731], G. V. Tkaciova [29, p. 73]).

In the local specialized doctrine, the ma-
jority of authors argue that from the objective
point of view, the crime of the excess of power
or the excess of official authority can only be
committed in the form of action [2, p. 491].

In line with the last approach, we can
mention that the thesis of excess of power com-
mitted through inaction contradicts the very
essence of the crime incriminated in art. 328
para. (1) of the Criminal Code of the Republic of
Moldova, which presupposes an active conduct
of the perpetrator manifested by committing
actions, i.e. active criminal conduct by which
the public person exceeds the scope of rights
and authority granted by Law.

According to DEX, to “exceed” means to
go beyond a certain limit, to exceed a certain
measure, a certain level; to exceed one’s pow-
ers or competence. Therefore, such criminal
activity as excess of power or excess of official
authority presupposes the manifestation of ac-
tive behavior on the part of the subject.

Rightly so, the authors S. Brinza and V.
Stati argue that the crime provided for by art.
328 of the Criminal Code of the Republic of
Moldova can be committed only through: “The
passive form of exceeding the limits of rights
and authority granted by Law contradicts the
very meaning of the concept of exceeding, a
concept designating a movement, an activity,
a use of one’s own forces in a certain field, an
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ticipare activa la ceva. Nu este posibil a depa-
si limitele drepturilor si intereselor acordate
prun lege, fard a actiona in vreun fel” [4, p. 904].

Sub acest putem conchidem ca excesul
de putere sau depasirea atributiilor de serviciu
este o infractiune comisiva, deoarece se savar-
seste prin actiunea de Incalcare a unei dispozi-
tii prohibitive a legii penale, deci a unei norme
care interzice savarsirea unui act de conduita
de catre persoana publica.

In pofida acestui lucru in practica judi-
ciara a R. Moldova au fost semnalate cazuri de
condamnare pentru exces de putere sau depa-
sire a atributiilor de serviciu comis sub forma
inactiunii. In spetd: ,La data de 22.01.2015, in
adresa biroului executorului judecdtoresc XXXX
[...] a parveni cererea administratorului compa-
niei ,XXXX” SRL XXXX cu solicitarea primirii spre
executare a doud titluri executorii, privind Inca-
sarea de la YYYY SRL in beneficiul ,XXXXX” SRL
a amenzii In sumd de XXXX Euro si penalitdti
conform contractului nominalizat in mdrime de
XXXX Euro, suma total fiind de 7884 Euro, echi-
valentul a 200 312,92. La aceiasi datd, executo-
rul judecdtoresc XXXX, a dispus prin intermediul
unei alte incheieri cu acelasi numdr, aplicarea
mdsurii de asigurare a executdrii documentu-
lui executoriu in forma aplicdrii sechestrului pe
mijloacele financiare ale debitorului YYYY SRL
detinute In conturile bdncilor comerciale din
Republica Moldova, inclusiv pe bunurile mobi-
le si imobile aflate In proprietatea debitorului
YYYY SRL. Dat fiind faptul, cd in privinta hotdra-
rii judecdtoriei sect XXXX mun. XXXX din XXXX a
fost declarat apel, iar administratorul SRL-ului
,YYYY” inregistra necesitatea utilizdrii contului
bancar deschis in cadrul Bdncii de XXXX si a ce-
lor doud autoturisme, debitorul a depus in forma
de garantie pe contul executorului judecdtoresc
XXXX suma de 200 312,92 lei [....]. In continua-
re, la data de XXXX, Colegiul civil si de conten-
cios administrativ al Curtii de Apel Chisindu a
pronuntat o decizie prin care a casat hotdrdrea
Judecdtoriei XXXX din XXXX, respingdnd preten-
tiile ,XXXX” SRL cu privire la amenda conform
contractului in sumd de XXXX Euro si penalitdti
conform contractului nominalizat in mdrime
de XXXX Euro, iar 1In total suma de 7884 Euro,
echivalentul a 200 312,92 lei conform cursului
oficial stabilit d Banca Nationald a Moldovei. In
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active participation in something. It is not pos-
sible to exceed the limits of rights and interests
granted by Law, without acting in any way” [4,
p. 904].

Based on above, we can conclude that the
excess of power or the excess of official author-
ity is a commissive crime, due to the reason
that it is committed by the action of violating a
prohibitive provision of the criminal law, that
is, a rule that prohibits the commission of an
act of conduct by a public person.

Despite this, in the judicial practice of the
Republic of Moldova have been reported cases
of conviction for excess of power or the excess
of official authority committed in the form of
inaction. In this case: “On January 22, 2015, to
the bailiff’s office XXXX [..] the request of the
administrator of the company “XXXX” SRL XXXX
with the request to receive for execution two en-
forceable titles, concerning the collection from
“YYYY” SRL for the benefit of “XXXXX” SRL of the
fine in the amount of EUR XXXX as well as of pen-
alties according to the Agreement in the amount
of EUR XXXX, the total amount constituting EUR
7884, the equivalent of 200 312,92. On the same
day, the bailiff XXXX, through another Ruling
with the same number, ordered the applica-
tion of the measure for ensuring the execution
of the enforceable document in the form of the
application of seizure on the financial means of
the debtor YYYY SRL deposited on the accounts
opened in the commercial banks of the Republic
of Moldova, including on movable and immov-
able property owned by the debtor YYYY SRL.
Given the fact that an appeal was filed against
the Ruling of the Court of XXXX district of XXXX
municipality as of XXXX and the administrator
of the “YYYY” SRL registered the necessity to use
the bank account opened at the Bank of XXXX
as well as two cars, the debtor deposited the
amount of MDL 200 312.92 [....] as a guarantee
on the account of the bailiff XXXX. Subsequently,
on XXXX, the Judicial Chamber for Civil Cases and
Contentious Administrative Chamber of the Chi-
sinau Court of Appeal issued a decision overturn-
ing (annuling) the judgment of the XXXX Court
as of XXXX, rejecting the claims of “XXXX” SRL
regarding the fine under the Agreement in the
amount of EUR XXXX and penalties according to
the aforementioned Agreement in the amount
of EUR XXXX, and in total - the amount of EUR
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vederea restituirii sumei depuse in formd de ga-
rantie, administratorul SRL ,YYYY”, a inaintat
cerinta de restituire in adresa executorului ju-
decdtoresc, insa fdrd a obtine careva rezultate.
Initial executorul judecdtoresc i-a relatat debi-
torului, cd in scurt timp va restitui suma datd,
insa ulterior a ignorat cerintele inaintate fdrd
a-si motiva refuzul [...]. Organul de urmdrire
penald a calificat actiunile judecdtorului jude-
cdtoresc CO 1n baza art.328 alin.(3) lit.d) din CP,
depdsirea atributiilor de serviciu soldate cu ur-
mdri grave”.

in viziunea noastr3, prin aceasta solutie,
instanta de judecata a extins in mod nelnteme-
iat si arbitrar sfera de incriminare a art. 328 CP,
fapt ce constituie o incdlcare grava a principiu-
lui legalitatii aplicarii legii penale inscris la art.
3 CP.

Prin actiune se are in vedere o ,,compor-
tare umana activa (pozitiva), constienta si vo-
litiva prin care subiectul infractiunii, Incalcand
indatorirea de a se abtine de la 0 anumita com-
portare declanseaza un proces cauzal de natu-
ra sa produca o schimbare in lumea obiectiva
externd”.

In dispozitia art. 328 CP al RM legiuitorul
nu prevede formele concrete pe care le poate
ifmbraca actiunile de depasire vadita a atributi-
ilor de serviciu. Legiuitorul utilizeaza expresia
generald ,in mod vadit”, talmacirea acesteia fi-
ind pusa in sarcina interpretul legii ca precon-
ditie de aplicare a normei incriminatorii.

In doctrina de specialitate au fost evocate
mai multe opinii referitoare la explicarea sin-
tagmei ,,in mod vadit” descrise la art. 328 CP al
RM.

Autorul B.V. Zdravomaslov considera
ca semnul exprima prin sintagma ,in mod va-
dit” este un semn al componentei de infracti-
une atat de factura obiectiva, cat si de factura
subiectiva care presupune o depdsire certa si
evidentad a atributiilor de serviciu, care, pe de o
parte, rezultd chiar din prevederile legale, iar,
pe de alta parte, este constientizata de catre
persoana publica [18, p. 109-110].

De pe aceleasi pozitii, autorul S.V. Sme-
lova considera ca legiuitorul imprima in con-
tinutul acestui semn atat particularitati cu ca-
racter obiectiv, cat si particularitati cu caracter
subiectiv, Intrucat subiectul In mod constient

7884, equivalent to MDL 200 312,92 according
to the official exchange rate established by the
National Bank of Moldova. In order to recover
the amount deposited as a guarantee, the ad-
ministrator of “YYYY” SRL submitted a request
for recovery to the bailiff, without obtaining any
results. Initially, the bailiff informed the debtor
that he would soon return the given amount, but
later he ignored the submitted requests without
giving any reasons for his refusal [....]. The crimi-
nal prosecution body has qualified the bailiff’s
actions according to the art. 328 para. (3) lett.
d) of the Criminal Code, i. e. excess of official au-
thority resulting in severe consequences”.

In our view, through this solution, the
Court has unjustifiably and arbitrarily expand-
ed the scope of criminalization of the art. 328
of the Criminal Code, a fact that constitutes a
serious violation of the principle of legality of
the application of the criminal law stipulated in
the art. 3 of the Criminal Code.

By action is meant an “active (positive),
conscious and volitional human behavior by
which the subject of the crime, violating the
duty to refrain from a certain behavior, triggers
a causal process likely to produce a change in
the external objective world”.

In the provision of the article 328 of the
Criminal Code of the Republic of Moldova, the
legislator does not provide for the specific
forms that the excess of official authority ac-
tions can take. The legislator uses the general
expression “manifestly”, its interpretation be-
ing put in charge of the interpreter of the law
as a precondition for the application of the in-
criminating norm.

In the specialized doctrine, several opin-
ions were evoked regarding the explanation of
the phrase “manifestly” described in art. 328 of
the Criminal Code of the Republic of Moldova.

The author B. V. Zdravomyslov considers
that the element expressed by the phrase “mani-
festly” is an element of corpus delicti of both
objective and subjective nature, which implies a
certain and obvious excess of official authority,
which, on the one hand, results from the legal
provisions themselves and, on the other hand, is
realized by the public person [18, p. 109-110].

Considering the same positions, the au-
thor S. V. Smelova considers that the legislator
imprints in the content of this element both
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comite actiuni care-i depasesc sfera atributiilor
de serviciu [27, p. 78].

Intr-o altd viziune se considerd ci sem-
nul ,,in mod vadit” este in exclusivitate de na-
tura subiectiva si presupune constientizarea de
catre subiect a faptului depasirii competentei
de serviciu al exercitarea atributiilor functio-
nale [16, p. 8].

In opinia noastra pentru tilmicirea aces-
tui semn urmeaza sa recurgem la interpretarea
logica si gramaticala a art. 328 alin. (1) CP al
RM. Din interpretarea logica reiese ca prin in-
termediul termenului ,vadit” legiuitorul a dorit
sa descrie manifestarea obiectiva a infractiunii
de exces de putere sau depasire a atributiilor
de serviciu, reprezentata de actiunea/actiunile
prin care sunt depasite limitele competentei de
serviciu a persoanei publice.

Prin urmare, suntem de parerea ca acest
semn caracterizeaza latura obiectiva a infrac-
tiunii de exces de putere sau depdasire a atri-
butiilor de serviciu si nu pe cea subiectivi. In
acelasi timp, la calificarea juridico-penala se va
tine cont de regula potrivit careia intre latura
obiectiva si cea subiectiva existd o interactiu-
ne reciproca in baza careia, pe de o pare, latura
subiectiva o directioneaza pe cea obiectiva si
viceversa, latura subiectiva in procesul de exe-
cutare a actului infractional poate fi reorientata
de latura obiectiva. Din aceasta teza rezulta ca
atitudinea psihica a faptuitorului urmeaza a fi
stabilita fata de toate semnele laturii obiective
a infractiunii de exces de putere sau depasire a
atributiilor de serviciu, inclusiv fata de semnul
»depasirii vadite” a drepturilor si atributiilor
conferite prin lege.

Potrivit DEX-lui termenul ,vadit” sem-
nifica ,un lucru care este limpede, evident, dat
pe fatd, dovedit; care se impune constiintei cu
o certitudine absoluta; in mod cert; in mod os-
tentativ evident, invederat”.

In dispozitia textul de lege al art. 328 CP
al RM legiuitorul nu enumera situatiile in care
are loc depasirea vadita a drepturilor si atribu-
tiilor acordate prin lege, oferind acestui semn
un caracter estimativ sau definitoriu ce urmea-
za a fi determinat cu referinta la fiecare caz
concret. Drept urmare, conditia depasiri vadite
a drepturilor si atributiilor acordate prin lege
urmeaza a fi evaluata prin prisma criteriilor
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objective and subjective peculiarities, since the
subject consciously commits actions beyond
the scope of his authority [27, p. 78].

In another point of view, it is considered
that the element “manifestly” is exclusively of
a subjective nature and implies the subject’s
awareness of the fact of excess of authority in
the process of performing functional attribu-
tions [16, p. 8].

In our opinion, for the interpretation of
this element, we shall resort to the logical and
grammatical interpretation of the art. 328 para.
(1) of the Criminal Code of the Republic of Mol-
dova. From the logical interpretation it appears
that by means of the term “manifest”, the legis-
lator desired to describe the objective manifes-
tation of the crime of excess of power or excess
of official authority, represented by the action/
actions by which the limits of the service com-
petence of the public person are exceeded.

Therefore, we consider that this sign
characterizes the objective side of the crime of
excess of power or excess of official authority,
and not the subjective one. At the same time, at
the moment of legal and criminal qualification,
the rule according to which between both the
objective and the subjective side there exists a
mutual interaction shall be taken into account,
based on which, on the one hand, the subjec-
tive side directs the objective one and vice
versa, the subjective side in the process execu-
tion of the criminal act can be reoriented by the
objective side. From this thesis it follows that
the psychic attitude of the perpetrator shall be
established towards all signs of the objective
side of the crime of excess of power or excess of
official authority, including towards the sign of
“manifestly exceeding” the rights and authori-
ties conferred by law.

According to DEX, the term “manifest”
means “a thing which is clear, obvious, re-
vealed, proven; which imposes itself on the
conscience with absolute certainty; ostenta-
tiously obvious”.

In the art. 328 of the Criminal Code of
the Republic of Moldova the legislator does not
list the situations in which the manifest excess
of the rights and powers granted by law takes
place, giving this sign an estimative or defin-
ing character to be determined with reference
to each specific case. As a result, the condition
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elaborate atat de catre doctrina penala, cat si
de catre practica judiciara.

In acceptiunea autorului A. Borodac ,din-
tre formele tipice de depasire vadita a limitelor
drepturilor si atributiilor acordate prin lege fac
parte: 1) actiunile care intra numai In compe-
tenta persoanei cu functie de raspundere ierar-
hic superioare; 2) actiunile care pot fi savarsite
numai in mod colegial; 3) actiunile care pot fi
comise de aceastd persoana numai in prezenta
anumitor conditii, care de fapt lipseau; 4) actiu-
nile care tin numai de competenta persoanelor
cu functie de raspundere dintr-o alta institutie;
5) actiunile ce nu pot fi savarsite de nici o per-
soana cu functie de raspundere” [2, p. 492].

In opinia autorilor S.Brinzi si V.Stati pot
fi identificate ,patru modalitati faptice prin
care poate fi comis excesul de putere sau de-
pasirea atributiilor de serviciu: 1) savarsirea
unei actiuni care tine de competenta unei alte
persoane cu functie de raspundere ierarhic su-
perioare din acelasi sistem departamental, ori
a unei persoane cu functie de raspundere din
acelasi sistem departamental careia faptuitorul
nu i se supune, ori a unei persoane cu functie
de raspundere din alt sistem departamental;
2) savarsirea unei actiuni care poate fi comi-
sa de catre faptuitor numai in prezenta unor
circumstante deosebite, indicate In lege sau
intr-un alt act normativ; 3) savarsirea uniper-
sonald a unei actiuni pe care o poate efectua ex-
clusiv un organ colegial; 4) savarsirea unei acti-
uni pe care nimeni si nici un fel de circumstante
nu poate sa o savarseasca” [4, p. 905].

Apeland la interpretarea judiciara se
poate constata ca potrivit talmacirilor statua-
te In HP CSJ nr. 7 din 15.05.2017 Cu privire la
aplicarea legislatiei, referitoare la rdspunderea
penald pentru abuzul de putere sau abuzul de
serviciu, excesul de putere sau depdsirea atribu-
tiilor de serviciu, precum si neglijenta in servi-
ciu, excesul de putere sau depasirea atributii-
lor de serviciu se poate realiza alternativ prin
una dintre urmatoarele ,modalitati faptice: 1)
savarsirea unor actiuni, ce nu intra in compe-
tenta sa functionald, dar a unei alte persoa-
ne publice, respectiv, persoane cu functie de
demnitate publica; 2) savarsirea unor actiuni
de catre persoana publica, respectiv, persoa-
na cu functie de demnitate publica, cu Incal-
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of a manifest excess of the rights and author-
ity granted by law shall be assessed in the light
of the criteria developed both by the criminal
doctrine and by the judicial practice.

According to the author A. Borodac
“among the typical forms of the manifest ex-
cess of the limits of powers and rights granted
by Law are: 1) actions that fall only within the
competence of the person holding an hierarchi-
cally higher responsible position; 2) actions that
can be carried out only in a collegial way; 3) ac-
tions that can be committed by this person only
in the presence of certain conditions, which in
fact were missing; 4) actions that belong only to
the competence of persons holding a responsi-
ble position from another institution; 5) actions
that cannot be carried out by any person holding
aresponsible position” [2, p. 492].

In the opinion of the authors S. Brinza and
V. Stati, “four factual ways can be identified by
which the excess of power or the excess of of-
ficial authority can be committed by: 1) commit-
ting an action that falls within the competence
of the person holding an hierarchically higher
responsible position from the same departmen-
tal system, or of a person holding a responsible
position from the same departmental system
which the perpetrator is not subject to, or of a
person holding a responsible position from an-
other departmental system; 2) committing an
action that can be committed by the perpetrator
only in the presence of special circumstances,
specified by Law or in another normative act;
3) unipersonal committing of an action that can
be committed exclusively by a collegial body; 4)
committing an action that no one and under no
circumstances can commit” [4, p. 905].

By appealing to the judicial interpreta-
tion it can be found that according to the inter-
pretations stated in the Decision of the Plenum
of the Supreme Court of Justice no. 7 as of May
15, 2017 On the application of legislation, asso-
ciated to criminal liability for abuse of power or
abuse of official authority, excess of power or ex-
cess of official authority, as well as negligence in
service, the excess of power or the excess of of-
ficial authority can be committed alternately by
one of the following “factual ways”: 1) by com-
mitting actions, which do not fall within his/
her functional competence, but of another pub-
lic person, respectively, persons holding pub-
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carea unor cerinte sau circumstante speciale
ori exceptionale, indicate 1n lege; 3) savarsirea
unipersonald a unei actiuni de catre persoana
public3, respectiv, persoana cu functie de dem-
nitate publicd, pe care o poate efectua exclusiv
un organ colegial; 4) savarsirea unor actiuni de
catre persoana publica, respectiv, persoana cu
functie de demnitate publica, pe care nimeni si
in niciun fel de circumstante nu este in drept
sa le comitd - comiterea unor actiuni care sunt
interzise de lege” [11].

Autorii rusi T.B. Condrasova [22, p. 758],
V.Voljenkin [14, p. 650-651] si Tkaciova G.V.
[29, p. 168] identifica trei modalitati faptice de
comitere a excesului de putere sau a depasirii
atributiilor de serviciu: a) savarsirea unor acti-
uni care intrd In competenta unei alte persoane
cu functie de raspundere sau a unei persoane
ierarhic superioare pe linie de serviciu din ace-
iasi unitate institutie, precum si savarsirea unei
actiuni care intra In competenta unei persoane
publice dintr-o alta institutie; b) sdvarsirea
unor actiuni care se atribuie la sfera de com-
petenta a persoanei Insa care sunt comise cu
incalcarea ordinii de stabilite (la aceasta moda-
litate pot fi atribuite doua situatii luarea unila-
terald a unei decizii ce poate fi adoptata doar
in baza unei decizii colegiale si comiterea unei
actiuni in absenta unor conditii sau Imprejurari
speciale, care urmeaza a fi prezente intr-o si-
tuatie concretd); c) savarsirea unor actiuni pe
care nu este in drept sa o comita nici o persoa-
na cu functie de raspundere.

La randul sau, autorul A. Ignatov sustine
ca excesul de putere presupune savarsirea ac-
tiuni: 1) care intra in competenta unei persoa-
ne cu functie de raspundere ierarhic superioa-
re; 2) care intra in competenta unei persoane
cu functiei de raspundere din cadrul unei alte
autoritati; 3) care poate fi comise doar in baza
unei decizii colegiale; 4) care poate fi realizata
doar in prezenta anumitor conditii sau circum-
stante prevazute de lege; 5) savarsirea unei
actiuni care nu poate fi comisa de catre nici o
persoana [19, p. 819].

In opinia autorului C.V. Smelova, prin ac-
tiuni care in mod vadit depasesc limitele atri-
butiilor de serviciu se au in vedere actiunile ce
sunt atribuite in sfera de competenta unei alte
persoane cu functie de raspundere sau a unui
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lic dignity positions; 2) by committing actions
by the public person, respectively, the person
holding a public dignity position, in violation
of either special or exceptional requirements
or circumstances, stipulated by the law; 3) by
committing a unipersonal action by the public
person, respectively, the person holding a pub-
lic dignity position, which can be performed ex-
clusively by a collegial body; 4) by committing
actions by a public person, respectively, the
person holding a public dignity position, which
no one and under no circumstances is entitled
to commit - the commission of any actions that
are prohibited by law” [11].

Russian authors T. B. Kondrashova [22,
p. 758], V. Volzhenkin [14, p. 650-651] and
Tkaciova G. V. [29, p. 168] identify three fac-
tual ways of committing the excess power or
the excess of official authority: a) committing
actions that fall within the competence of an-
other person holding a responsible position or
of an hierarchically superior person on the line
of service within the same institutional unit, as
well as committing actions that fall within the
competence of a public person from another
institution; b) committing actions that are at-
tributed to the person’s sphere of competence,
but which are committed in violation of the
established order (two situations can be at-
tributed to this modality: the unilateral taking
of a decision that can only be adopted on the
basis of a collegial decision as well as commit-
ting actions in the absence of special conditions
or circumstances, which shall be present in a
specific situation); c¢) committing actions that
no responsible person has the right to commit.

In turn, the author A. Ignatov claims
that the excess of power presupposes the per-
formance of actions: 1) which fall within the
competence of a person with a hierarchically
superior position of responsibility; 2) which
fall under the competence of a person with the
position of responsibility within another au-
thority; 3) which can only be committed based
on a collegial decision; 4) which can only be
achieved in the presence of certain conditions
or circumstances provided by law; 5) commit-
ting an action that cannot be committed by any
person [19, p. 819].

In the opinion of the author C.V. Smelova,
by actions that obviously exceed the limits of the
position attributions, we mean the actions that
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organ colegial, precum si actiunile comise de
catre subiect in absenta temeiurilor prevazu-
te de lege. Potrivit aceluiasi autor formularea
»actiuni, care indiferent de imprejurari nu pot
fi comise de cdtre nici o persoana” contravin
prevederilor art. 286 CP al FR [27, p. 186] (nor-
ma la care este prevazuta raspunderea penala
pentru excesul de putere). In acelasi registru de
idei se pronunta si autorul V.I. Dineka potrivit
caruia ,actiunile, care indiferent de imprejurari
nu pot fi comise de catre nici o persoana” sunt
interzise in general de lege si pentru savarsirea
lor trebuie sa fie supusa raspunderii penale ori-
ce persoana si nu doar persoana cu functie de
raspundere [15].

De pe alte pozitii, dupa cum sustine au-
torul A.S. Snejko la comiterea acestor actiuni
faptuitorul utilizeaza autoritatea functiei deti-
ne, iar la etapa initiala poate aplica si atributiile
functionale, care rezulta din situatia de servi-
ciu. Anume prin aceasta se evidentiaza pericu-
lozitatea acestor actiuni si necesitatea califica-
rii lor in baza normei privitoare la excesul de
putere [28, p. 64].

Aderand la acest ultim punct de vedere,
mentionam cd majoritatea autorilor citati ante-
rior (A. Borodac [2, p. 492], S. Brinza, V. Stati
[4, p. 905], T.B. Condrasova [22, p. 916], V.
Voljenkin [14, p. 650-651], G.V., Tkaciova [28, p.
168], etc.), sustin ideea potrivit careia excesul
de putere sau depasirea atributiilor de serviciu
din punct de vedere faptic poate imbrdca forma
unei actiuni pe care o nici persoana publica nu
o poate comite indiferent de orice imprejurare.
In plus, aceastd modalitate a excesului de pu-
tere este consacrata si in pct. 5.4 a HP CSJ nr.
7 din 15.05.2017 Cu privire la aplicarea legis-
latiei, referitoare la rdspunderea penald pentru
abuzul de putere sau abuzul de serviciu, excesul
de putere sau depdsirea atributiilor de serviciu,
precum si neglijenta in serviciu [11]. De fapt in
aceasta hotarare interpretativa sunt punctate
si anumite exemple de referinta privind excesul
de putere sau depasirea atributiilor de serviciu,
precum ar fi: ,antrenarea de catre ofiterii de in-
vestigatie In activitatea speciala de investigatie
a unui deputat, judecator, procuror, ofiter de
urmadrire penald ori a unui avocat, in calitate
de colaboratori confidentiali, actiune interzisa
prin prevederile alin. (6) art. 15 al Legii privind
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are assigned in the field of competence to anoth-
er person with a responsible position or to a col-
legial body, as well as the actions committed by
the subject in the absence of the bases provided
by law. In accordance with the same author, the
wording “actions, which regardless of the cir-
cumstances cannot be committed by any per-
son” contravenes the provisions of art. 286 CC
of the RF [27, p. 186] (norm / rule that provides
for criminal liability for excess of power). In the
same register of ideas, the author V.I. Dineka ac-
cording to which “actions, which regardless of
the circumstances cannot be committed by any
person” are generally prohibited by law and for
their commission any person must be subject to
criminal liability and not only the person with a
responsible position [15].

From other sides, according to the au-
thor A.S. Snejko, when committing these ac-
tions, the perpetrator uses the authority of the
position he holds, and at the initial stage he can
also apply the functional attributions, which
result from the work situation. Namely, this
highlights the dangerousness of these actions
and the need to qualify them based on the rule
regarding excess of power [28, p. 64].

Adhering to this last point of view, we
mention that most of the previously cited au-
thors (A. Borodac [2, p. 492], S. Brinza, V. Sta-
ti [4, p. 905], T.B. Condrasova [22, p. 916], V.
Voljenkin [14, p. 650-651], G.V., Tkaciova [28,
p. 168], and so on.), support the idea that the
excess of power or exceeding the duties of the
position from a factual point of view can take
the form of an action that no public person can
commit regardless of any circumstances. Addi-
tionally, this method of power excess is estab-
lished in point 5.4 of Decision of the Plenum of
the Supreme Court of Justice no. 7 of May 15,
2017 Regarding the application of legislation,
regarding criminal liability for abuse of power
or abuse of position, excess of power or exceed-
ing the duties of position, as well as negligence
in the position [11]. De facto, in this interpre-
tative decision, certain examples of reference
regarding the excess of power or exceeding the
duties of the function are pointed out, such as:
“the training by the investigative officers in the
special investigative activity of a deputy, judge,
prosecutor, investigation officer criminal or of
a lawyer, as confidential collaborators, action
prohibited by the provisions of paragraph (6)
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activitatea speciald de investigatii nr. 59 din
29.03.2012; emiterea autorizatiei de vanatoare
in locuri interzise, bunaoara intr-o rezervatie
stiintifica, actiune prohibita prin prevederile
lit. e) art. 26 al Legii privind fondul ariilor natu-
rale protejate de stat nr. 1538 din 25.02.1998;
pct. 7 din Anexa nr. 1 la Legea regnului animal
nr. 439 din 27.04.1995 etc.”.

In doctrina de specialitate rusd, autorul
AA. llin pentru evitarea utilizarii semnului
estimativ desemnat prin expresia ,in mod va-
dit” folosit la descrierea excesului de putere,
propune fnlocuirea acestuia cu termenul de
Jintentionat” . O asemenea solutie se argumen-
teaza prin faptul ca organele de drept nu v-or
mai trebui sa probeze existenta suplimentara a
semnului estimativ ,vadit”, care in esenta este
irelevant pentru existenta componentei de in-
fractiune. In acelasi timp, o asemenea solutie
se inscrie perfect in cerintele tehnici legislative
moderne, marcatad de tendinta reformarii legis-
latiei penale directionata pe ideea evitarii sem-
nelor estimative in la descrierea componente-
lor de infractiune [20, p. 105].

In acelasi sens suntem de acord si cu
pozitia autorului E. Cobzev, potrivit cdruia
regula utilizarii minimale si doar in cazuri de
exceptionale a semnelor estimatorii in legea
penalad la descrierea infractiunilor reprezinta
unul dintre regulile fundamentale ale interpre-
tarii autentice a legii penale [21, p. 28].

Autorul V. Kudreavtev defineste ,semne-
le estimative” sau ,semnele definitorii” ca fiind
acele semne la baza constatdrii carora sta con-
stiinta juristului ce aplica legea penal3, prin lu-
area in consideratie a prevederilor Codului pe-
nal si a imprejurarilor de fapt ce caracterizeaza
respectiva cauza penald [25, p. 134].

De pe aceleasi pozitii autorul A. Borodac
afirma ca , existenta notiunilor definitorii in le-
gea penala se explica prin aceea ca ele permit a
lua in consideratie schimbarea conditiilor soci-
al-politice si economice, circumstantele speci-
fice ale cauze penale, dat fiind faptul ca acestea
nu intotdeauna pot fi exprimate si consfintite in
lege” [1, p. 63]. Intr-o altd lucrare, autorul mai
sustine ca ,semnele de evaluare se stabilesc in
interpretarile efectuate de insusi legiuitor, de
hotararile Plenului CSJ, de practica judiciar3,
de constiinta juristului” [3, p. 69].
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art. 15 of the Law on special investigative activ-
ity no. 59 of March 29, 2012; issuance of a hunt-
ing permit in prohibited places, for example in
a scientific reserve, an action prohibited by the
provisions of letter e) art. 26 of the Law regard-
ing the fund of natural areas protected by the
State no. 1538 of February 25, 1998; point 7
of Annex no. 1 to the Animal Kingdom Law no.
439 of April 27,1995, and so on.

In the Russian specialty doctrine, the au-
thor A.A. Ilin, in order to avoid the use of the
estimative sign designated by the expression
“obviously” used to describe the excess of pow-
er, proposes to replace it with the term “inten-
tionally”. Such a solution is argued by the fact
that the legal authorities will no longer have to
prove the additional existence of the “obvious”
estimative sign, which is essentially irrelevant
for the existence of the crime component. At
the same time, such a solution fits perfectly
into the requirements of modern legislative
techniques, marked by the tendency to reform
the criminal legislation directed at the idea of
avoiding estimative signs in the description of
the components of the crime [20, p. 105].

In the same sense we are agreeing also
with the position of the author E. Cobzev, ac-
cording to whom the rule of minimal use and
only in the exceptional cases of estimative
signs in the criminal law at the description of
the offences represents one of the basic rules
of the authentic interpretation of criminal law
[21, p. 105].

The author V. Kudreavtev defines the
“estimative signs” or “defining signs” as being
those signs at the basis of the finding of which
is the conscience of the jurist who applies the
criminal law, by taking into consideration the
provisions of the Criminal Code and the factual
circumstances that characterize the respective
criminal case [25, p. 134].

From the same positions, the author A.
Borodac states that “the existence of defining
notions in the criminal law is explained by the
fact that these allow to take into account the
change in social-political and economic condi-
tions, the specific circumstances of criminal
cases, given the fact that these cannot always
be expressed and enshrined in law” [1, p. 63].
In another work, the author also claims that
“the evaluation marks are established in the
interpretations made by the legislator himself,
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intr-o viziune mai recents, exprimata in
literatura de specialitate autohtona, se consi-
dera ca,semnele estimative ale dreptului penal
sunt concepte juridico-penale neconcretizate
in lege sau alt act normativ-juridic, menite sa
reflecte nu obiectul in plenitudinea sa, ci pro-
prietatile sau relatiile acestuia, continutul ca-
rora este stabilit de catre persoana care aplica
norma juridico-penald, in baza circumstantelor
concrete ale cazului” [12, p. 58].

Intr-o altd abordare conceptul de semn
estimativ presupune descrierea unor fenome-
ne si procese ale realitatii juridice prin criterii
generale. In activitatea practicd aceste semne
se stabilesc prin interpretarea normei juridice
sau In baza unor clarificari si explicatii facute
de instante superioare, precum si prin notiuni
reglementate de acte subordonate legii [26, p.
544].

S. Sumilov defineste semnele definitorii
»ca fiind acele semne care se contin In normele
penale si care sunt concretizate de catre orga-
nul aplicativ prin evaluarea factorilor ce deter-
mina aplicarea legii penale” [30].

Dificultatea procesului de interpretare
a ,semnelor estimative” ale componentelor
de infractiune este determinat atat de factori
obiectivi, cat subiectivi.

La categoria factorilor obiectivi poate
atribuita Insasi lipsa reglementdrilor penale
prin care s-ar stabili anumite criteriile masu-
rabile in baza carora urmeaza a fi determinate
in procesul de calificare semnele estimative ale
componentei de infractiune. La categoria facto-
rilor subiectivi poate fi atribuita constiinta juri-
dica scazuta a interpretului legii penale, prega-
tirea precara a specialistilor In domeniul drep-
tului penal sau chiar lipsa de experienta a aces-
tora la interpretarea legii penale. Prin urmare,
existenta unor semne cu caracter estimatoriu
ofera posibilitatea unei aprecieri subiective a
normelor penale, aprecieri care nu de fiecare
data se subscriu vointei legiuitorului. Mai mult
decat atat, aceste aprecieri favorizeaza aplicare
arbitrara a legii penale prin incadlcarea grava a
principiului legalitatii incrimindrii.

Este bine stiut ca normele penale formu-
late prin semne definitorii, in mare parte sunt
lipsite de claritate si previzibilitate. Acest lu-
cru duce la incadlcarea conditiilor de calitate ale
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by the decisions of the Plenum of the Supreme
Court of Justice, by judicial practice, by the con-
science of the jurist / lawyer” [3, p. 69].

In a more recent view, expressed in local
specialized literature, it is considered that “the
estimative signs of criminal law are legal-crimi-
nal concepts not concretized in the law or other
normative-legal act, intended to reflect not the
object in its fullness, but the properties or its
relations, the content of which is established by
the person who applies the legal-criminal norm
/ rule, based on the concrete circumstances of
the case” [12, p. 58].

In another approach, the concept of es-
timative sign implies the description of some
phenomena and processes of the legal reality
by general criteria. In practical activity, these
signs are established by interpreting the legal
norm or based on clarifications and explana-
tions made by higher courts, as well as by con-
cepts regulated by acts subordinate to the law
[26, p. 544].

S. Sumilov defines the defining signs “as
those signs that are contained in the criminal
rules and that are concretized by the enforce-
ment body by evaluating the factors that deter-
mine the application of the criminal law” [30].

The difficulty of the process of interpret-
ing the “estimative signs” of the offence com-
ponents is determined by both objective and
subjective factors.

To the category of objective factors can
be attributed the lack of criminal regulations
that would establish certain measurable cri-
teria on the basis of which the estimated signs
of the crime composition are to be determined
in the qualification process. To the category of
subjective factors can be attributed the low legal
awareness of the interpreter of the criminal law,
the poor training of the specialists in the field of
criminal law or even their lack of experience in
the interpretation of the criminal law. Therefore,
the existence of estimative signs offers the pos-
sibility of a subjective assessment of the criminal
rules, assessments that do not always subscribe
to the will of the legislator. Moreover, these as-
sessments favor the arbitrary application of the
criminal law in serious violation of the principle
of the legality of incrimination.

It is well known that the criminal rules
formulated by defining signs are mostly lacking
in clarity and predictability. This leads to the vi-
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normelor penale cerute de principiul legalitatii
incrimindrii statuat in prima parte a textului de
la art. 7 paragr. 1 din CEDO, potrivit caruia: ,Ni-
meni nu poate fi condamnat pentru o actiune
sau o omisiune care, in momentul in care a fost
savarsita, nu constituia o infractiune, potrivit
dreptului national sau international”.

Legalitatea incriminarii este un principiu
din materia dreptului penal, destinat asigurarii
unei protectii efective impotriva urmarilor si
condamnarilor penale arbitrare din partea au-
toritatilor. Acest principiu se refera la condam-
ndrile pentru faptele care constituie infractiuni
potrivit normelor dreptului penal intern [5, p.
129, 137].

Notiunea de lege folosita la art. 7 din
Conventie corespunde cu cea a ,legii care apa-
re In alte articole ale Conventiei; ea implica
conditii calitative, inclusiv cele legate de acce-
sibilitate si previzibilitate” [10]. In acest sens
se statueaza ca 0 norma este accesibila si pre-
vizibila numai atunci cand este redactata cu
suficienta precizie, in asa fel incat sa permita
oricarei persoane sa-si corecteze conduita si sa
fie capabila, cu consiliere adecvatd, sa prevada,
intr-o masura rezonabild, consecintele care pot
apdrea dintr-o norma. Legea trebuie sa fie acce-
sibila intr-un mod adecvat: cetateanul trebuie sa
aiba un indiciu adecvat, In circumstante concre-
te, asupra reglementarilor legale aplicabile” [8].

De asemenea potrivit jurisprudentei
CtEDO: ,Persoana este in drept sa cunoasca, in
termeni foarte clari, ce acte si omisiuni sunt de
naturad sa-i angajeze responsabilitatea penala
[9]. Se mai statueaza ,Atunci cand un act este
privit ca infractiune, judecatorul poate sa pre-
cizeze elementele constitutive ale infractiunii,
dar nu sa le modifice, in detrimentul acuzatului,
iar modul in care el va defini aceste elemente
constitutive trebuie sa fie previzibil pentru ori-
ce persoana consultata de un specialist” [7].

Concluzii. Potrivit standardelor de calitate
promovate de jurisdic CtEDO o infractiune trebu-
ie sa fie clar definita de lege si ca aceasta condi-
tie se considera indeplinita atunci cand individul
poate cunoaste din textul dispozitiei relevante
sau, daca este necesar, folosind interpretarea
acesteia de catre instantele judecatoresti sau de
un aviz juridic explicativ cu referire la acte si omi-
siuni ar implica raspunderea sa penala.
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olation of the quality conditions of the criminal
rules required by the principle of the legality of
criminalization established in the first part of
the text of art. 7 paragraph 1 of the ECHR, ac-
cording to which: “No one can be convicted for
an action or an omission that, at the time it was
committed, did not constitute a crime, accord-
ing to national or international law.”

The legality of incrimination is a princi-
ple from the subject of criminal law, intended
to ensure an effective protection against arbi-
trary criminal prosecutions and convictions by
the authorities. This principle refers to convic-
tions for acts that constitute crimes according
to the norms of domestic criminal law [5, p.
129,137].

The notion of law used in art. 7 of the
Convention corresponds to that of “the law ap-
pearing in other articles of the Convention; it
implies qualitative conditions, including those
related to accessibility and predictability”
[10]. In this sense, it is stated that “a norm /
rule is accessible and predictable only when
it is drafted with sufficient precision, in such a
way as to allow any person to correct his con-
duct and to be able, with adequate counseling,
to foresee, in a reasonable measure, the con-
sequences that may arise from a norm / rule.
The law must be accessible in an adequate way:
the citizen must have an adequate indication,
in concrete circumstances, regarding the appli-
cable legal regulations” [8].

Also according to ECHR jurisprudence:
“The person has the right to know, in very clear
terms, what acts and omissions are likely to
make him criminally responsible [9]. It is also
stated “When an act is considered a crime / of-
fence, the judge can specify the constitutive ele-
ments of the crime, but not modify them, to the
detriment of the accused, and the way in which
he will define these constitutive elements must
be predictable for any person consulted by a
specialist” [7].

Conclusions. According to the quality
standards promoted by the ECHR jurisdiction,
a crime must be clearly defined by law and that
this condition is considered executed when the
individual can know from the text of the rel-
evant disposal or, if necessary, using its inter-
pretation by the courts or an explanatory legal
opinion with reference to what acts and omis-
sions would imply his criminal liability.
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Analizand ratiunile enuntate mai sus, in-
tru respectarea principiului legalitatii incrimi-
ndrii propunem ca in textul de lege al art. 328
C.pen. legiuitorul sa prevada expres actiunile
care constau in depdsirea vadita de catre per-
soana publica a drepturilor si atributiilor pre-
vazute de lege.

Analyzing the reasons indicated above, in
order to comply with the principle of the legality
of incrimination, we propose that in the text of
the law of art. 328 of the Criminal Code, the leg-
islator should expressly provide the actions that
consist in the obviously exceeding by the public
person of the duties and rights foreseen by law.
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