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Prin natura saq, infractiunea de huliganism se
referd la categoria faptelor penale, calificarea
cdrora prezintd complexitdti majore pentru lu-
crdtorii practici. Aceasta se datoreazd existentei
in continutul componentei de bazd a art.287 CP a
unor semne cu caracter estimativ, care reiese din
aprecierea gradului de incalcare a ordinii publice,
precum si din diapazoane destul de largi ale vio-
lentei aplicate asupra victimelor.

Pericolul social al faptei date reiese inclusiv
din aceea cd deseori infractiunea respectivd este
urmatd de unele infractiuni grave contra vietii si
sdndtdtii persoanei si cele impotriva patrimoniu-
lui. La prima vedere, structura laturii obiective a
infractiunii prevdzute de art.287 CP este destul de
simpld, avand in calitate de semn obligatoriu fap-
ta infractionald, care incalcd ordinea publicd sau
se caracterizeazd printr-o obrdznicie deosebitd.
Insd, examindnd amplu elementul dat al com-
ponentei de infractiune, constatdm cd, in esentd,
fapta prejudiciabild este formatd din mai multe
modalitdti normative cu caracter alternativ, doud
dintre care vor constitui obiectul de studiu al re-
spectivului demers stiintific.

Prin urmare, in pofida multiplelor modificdri
ale normei juridico-penale privind huliganismul,
in doctrina penald persistd o polemicd serioa-
sd vizdnd determinarea esentei social-juridice si
evaluarea semnelor constitutive ale componentei
date de infractiune.

Cuvinte-cheie: huliganism, ordine publicd, in-
cdlcarea ordinii publice, integritate corporald, vi-
olentd, amenintare, vatdmare.

By its nature, the offence of hooliganism refers
to the category of criminal offences, the qualifi-
cation of which presents major complexities for
practical workers. This is due to the existence in
the content of the basic composition of art. 287 of
the Criminal Code of some estimated signs that
result from the violation degree of public order
assessment, as well as from fairly wide tunnels of
violence applied to victims.

The social danger of the act also arises from
the fact that serious crimes against the life and
health of the person and those against the heri-
tage often follow the offence in question. At first
glance, the structure of the objective side of the
crime provided by art. 287 of the Criminal Code
is quite simple, having as a mandatory sign the
criminal deed, which violates public order or is
characterized by a special insolence. However, by
examining the given element of the crime com-
position, we find that, in essence, the harmful act
consists of several normative modalities of an al-
ternative nature, two of which will be the object of
study of the respective scientific endeavor.

Therefore, despite the multiple changes to
the legal-criminal norm on hooliganism, serious
controversy persists in the criminal doctrine to de-
termine the social-legal essence and assess the
constitutive signs of the given crime composition.

Keywords: hooliganism, public order, violation
of public order, bodily integrity, violence, threat,
harm.

Introducere. Pana la data de 12 august
2021, latura obiectiva a huliganismului, po-
trivit alin.(1) art.287 CP, reprezenta actiunile
intentionate care incalca grosolan ordinea pu-
blic3, Insotite de aplicarea violentei asupra per-
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Introduction. Until August 12, 2021,
the objective side of hooliganism according
to paragraph (1) of art. 287 of the Criminal
Code represents the intentional actions that
grossly violates public order, accompanied by



<$tiin1;eju ridice// Legal Sciences, nr.17/ 2023, ISSN 1857-0976, E-ISSN 2953—6898)

soanelor sau de amenintarea cu aplicarea unei
asemenea violente, de opunerea de rezistenta
violenta reprezentantilor autoritatilor sau altor
persoane care curma actele huliganice, precum
si actiunile care, prin continutul lor, se remarca
prin cinism sau obraznicie deosebita.

Redactia actuald a componentei de baza
a art.287 CP nu s-a schimbat, desi acesta a su-
ferit modificari majore. Aceste modificari au
survenit ca urmare a declararii drept neconsti-
tutionale a unor cuvinte folosite in dispozitia
articolului nominalizat.

Pornind de la considerente ca, odata ce
textul legislativ actual prevazut de alin.(1)
art.287 CP nu poate fi folosit integral in redac-
tia existenta ca urmare a declararii neconstitu-
tionale a cuvintelor ,grosolan” si ,cinism” [5],
potrivit regulilor tehnicii legislative, legiuitorul
urmeaza sa opereze modificarile de rigoare in
continutul articolului nominalizat.

In consecints, redactia modificatad (dar
aplicabila actualmente) a alin.(1) art.287 CP
ar arata in felul urmator: ,Huliganismul, adica
actiunile intentionate care incalca ordinea pu-
blic3, Insotite de aplicarea violentei asupra per-
soanelor sau de amenintarea cu aplicarea unei
asemenea violente, de opunerea de rezistenta
violenta reprezentantilor autoritdtilor sau al-
tor persoane care curma actele huliganice, pre-
cum si actiunile care, prin continutul lor, se de-
osebesc printr-o obraznicie deosebitad”.

Metode si materiale aplicate. In vede-
rea realizarii scopului trasat (studierea teore-
ticd si naintarea propunerilor de modificare
a continutului art.287 CP), in prezentul articol
au fost aplicate o serie de metode, printre care:
metoda logic3, sistemicd, comparativa.

Rezultate obtinute si discutii. In stiinta
dreptului penal, este recunoscuta pozitia potri-
vit careia infractiunea de huliganism poate fi sa-
varsita doar prin actiune ca comportament activ
al faptuitorului [1, p. 683; 16, p. 384; 22, p. 98].

Cu toate acestea, asupra posibilitatii sa-
varsirii huliganismului prin inactiune, in lucra-
rea sa Drept penal Sovietic indica savantul A.A.
Piontkovski, mentionand ca un astfel de com-
portament nu este atat de prejudiciabil incat sa
existe necesitatea aplicarii masurilor de repre-
siune judiciara [19, p. 312].

Prin urmare, consideram ca infractiunea
de huliganism poate fi savarsita doar prin acti-
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the application of violence against persons or
the threat of such violence, the opposition of
violent resistance to the representatives of the
authorities or other persons who end the hoo-
ligan acts, as well as the actions that, by their
content, are distinguished by a particular cyni-
cism or insolence.

The current edition of the basic compo-
sition of art. 287 of the Criminal Code has not
changed, although it has undergone major
changes. These changes occurred as a result of
declaring unconstitutional some words used in
the provision of the nominated article.

Starting from the considerations that,
once the current legislative text provided by
paragraph (1) art. 287 of the Criminal Code
cannot be used in full in the current edition, as
a result of the unconstitutional declaration of
the words “coarse” and “cynicism” [5], accord-
ing to the rules of the legislative technique, the
legislator is to make the necessary changes in
the content of the nominated article.

Accordingly, the amended (but currently
applicable) version of paragraph (1) art. 287 of
the Criminal Code states as follows: “Hooligan-
ism, that is, intentional actions that violate pub-
lic order, accompanied by the application of
violence against persons or the threat of such
violence, the opposition of violent resistance to
the representatives of the authorities or other
persons who end the hooligan acts, as well as
the actions that, by their content, are distin-
guished by a particular insolence”.

Applied methods and materials. In or-
der to achieve the stated purpose (theoretical
study and submission of proposals to modify
the content of art. 287 of the Criminal Code), a
number of methods have been applied in this
article, including: logical, systemic, compara-
tive method.

Obtained results and discussions. In
the science of criminal law, the position is recog-
nized that the crime of hooliganism can be com-
mitted only by acting as the active behavior of
the perpetrator [1, p. 683; 16, p. 384; 22, p. 98].

However, on the possibility of commit-
ting hooliganism by inaction, in his work So-
viet Criminal Law, indicated the scientist Piont-
kovschi A. A., noting that such behavior is not
so prejudicial for the necessity to appear for
judicial repression measures [19, p. 312].
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une. Aceasta pozitie este sustinuta si din punct
de vedere al practicii judiciare. Astfel, ca urma-
re a examindrii unui sir de dosare penale inten-
tate In baza indicilor infractiunii prevazute de
art.287 CP, nu am constatat niciun caz de comi-
tere a huliganismului prin comportament pasiv
al faptuitorului, adica prin inactiune.

Totodatd, insasi dispozitia articolului no-
minalizat prevede expres unica modalitate de
realizare a faptei prejudiciabile, anume prin
actiune.

In raport cu definirea conceptului de ,in-
calcare a ordinii publice”, mentionam ca Codul
penal al Republicii Moldova nu contine o defi-
nire legala a acestuia, iar semnul dat este atri-
buit la cel estimativ, ceea ce creeaza probleme
in procesul incadrarii juridice a infractiunii de
huliganism. Reiesind din acesta, consideram ca
pentru determinarea corectd a laturii obiective
a infractiunii prevazute de art.287 CP o impor-
tantd deosebitd are definirea conceptului no-
minalizat.

Prin semne estimative, in doctrina drep-
tului penal, se Inteleg acele concepte juridico-
penale neconcretizate In lege, menite sa nu
reflecte obiectul in integritatea sa, ci calitatile
acestuia, continutul carora se stabileste de per-
soana imputernicitd de aplicarea normei juri-
dico-penale in baza circumstantelor faptice ale
cazului [14, p. 4].

Conceptele estimative de asemenea pot
fi considerate drept cele relativ determinate,
continutul carora este stabilit doar tinand cont
de o situatie concreta si de circumstantele ca-
zului examinat [21, p. 70].

In consecinti, pentru stabilirea gravitatii
incalcarii ordinii publice, organul de drept tre-
buie sa cerceteze minutios totalitatea actiuni-
lor faptuitorului.

Pornind de la faptul ca stabilirea gradu-
lui de incdlcare a ordinii publice este in com-
petenta exclusiva a organul de aplicare a legii,
semnele estimative a huliganismului deseori
au o interpretare diferita. Aceasta se Intampla
datoritd unui sir de factori precum: progresul
continuu al societdtii, modificarea conditiilor
de viata, calitatile personale ale unor persoane
concrete care aplicd norma juridico-penala cu
semne estimative etc.

Existenta factorilor prezentati mai sus
uneori influenteaza negativ interpretarea co-
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Therefore, we believe that the offence of
hooliganism can only be committed through ac-
tion. This position is also supported in terms of
judicial practice. Thus, following the examina-
tion of a series of criminal cases initiated based
on the crime indices provided by art. 287 of the
Criminal Code, we have not found any case of
committing hooliganism by the passive behav-
ior of the perpetrator, that is, by inaction.

At the same time, the very provision of
the nominated article expressly provides the
only way to achieve the harmful act by action.

In relation to the definition of the con-
cept of “violation of public order”, we mention
that the Criminal Code of the Republic of Mol-
dova does not contain a legal definition of it,
and the given sign is assigned to the estimated
one, which creates problems in the process of
legal classification of the crime of hooliganism.
Based on the abovementioned, we consider
that the exact determination of the objective
side of the offense provided by art. 287 of the
Criminal Code is of particular importance in de-
fining the nominated concept.

By estimative signs, in the doctrine of
criminal law, are meant those legal-criminal
concepts not stipulated in the law, meant not to
reflect the object in its integrity, but its quali-
ties, the content of which is established by the
person empowered to apply the legal-criminal
norm on the basis of the factual circumstances
of the case [14, p. 4].

Estimated concepts can also be consid-
ered as relatively determined ones, the content
of which is established only taking into account
a concrete situation and the circumstances of
the case under examination [21, p. 70].

Therefore, in order to establish the seri-
ousness of the public order violation, the law
enforcement body must thoroughly investigate
the entirety of the perpetrator’s actions.

Based on the fact that, the determination
of the degree of violation of public order is the
exclusive competence of the law enforcement
body, the estimated signs of hooliganism often
have a different interpretation. This is due to
a number of factors such as: the continuous
progress of society, the change in life and living
conditions, the personal qualities of concrete
persons who apply the legal-criminal norm
with estimated signs, etc.
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recta a semnelor legale ale infractiunii de huli-
ganism. Totodata, in legatura cu faptul ca inter-
pretarea semnelor estimative a huliganismului
nu Intotdeauna poarta un caracter determinat,
apare necesitatea realizarii unui studiu com-
plex al acestora.

Astfel, pentru solutionarea problemei
date urmeaza sa tinem cont si de urmatoarele
semne: timpul si locul comiterii huliganismu-
lui, formele de manifestare a faptei, existenta
sau lipsa victimelor, caracterul si gradul peri-
colului social al faptei respective etc. Investi-
garea minutioasa a acestor semne contribuie
la gradarea incalcarii ordinii publice si, In final,
la stabilirea gradului prejudiciabil al huliganis-
mului.

O interpretare judiciara cu titlu de reco-
mandare a conceptului de ,incalcare a ordinii
publice” se regaseste in Hotararea explicativa
a Plenului Curtii Supreme de Justitie a Republi-
cii Moldova cu privire la practica judiciara in
cauzele penale despre huliganism. Desi in tex-
tul Hotdrarii respective mai persista cuvantul
»grosolan”, declarat neconstitutional [6], totusi
aceasta prevedere definitorie Tn mare parte
poate fi folosita la calificarea infractiunii in ca-
uza.

Prin urmare, in conformitate cu pct. 3 al
Hotararii sus nominalizate, prin ,incdlcare gro-
soland a ordinii publice” ce exprima o vadita
lipsa de respect se considera savarsirea unor
actiuni intentionate ce atenteazad la regulile
sociale si morale de convietuire, care sunt in-
calcate intr-un mod grosolan si demonstrativ
de catre violatorul ordinii publice prin necuvi-
intd, neobrazare, comportare batjocoritoare cu
cetatenii, prin injosire a onoarei si demnitatii
persoanei, incalcare indelungata si insistenta
a ordinii publice, zddarnicire a activitatilor de
masa, suspendare temporara a activitatii nor-
male a intreprinderilor, institutiilor, organiza-
tiilor, transportului obstesc etc.[6].

Concluzionam ca, prin ,actiuni care incal-
ca ordinea publica” se Intelege fapta savarsita
in public, Indreptata impotriva ordinii publice,
care se concretizeaza in acostarea jignitoare a
persoanelor, in alte actiuni similare, ce Incalca
normele etice, tulbura ordinea publica si linis-
tea persoanelor.

Dupa cum se observa din prevederile Ho-
tararii explicative a Plenului Curtii Supreme de
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The existence of the factors presented
above sometimes leaves a negative echo on the
correct interpretation of the legal signs of the
crime of hooliganism. At the same time, in con-
nection with the fact that the interpretation of
the estimated signs of hooliganism does not al-
ways bear a determined character, obviously,
the need to carry out a complex study of them
appear.

Thus, in order to solve the given problem,
we must also take into account the following
signs: the time and place of committing hoo-
liganism, forms of manifestation of the deed,
the existence or absence of victims, the char-
acter and degree of social danger of the deed,
etc. The thorough investigation of these signs
contributes to the gradation of the violation of
public order, and finally, to the establishment
of the prejudicial degree of hooliganism.

A judicial interpretation with the title of
recommending the concept of “violation of pub-
lic order” is found in the Explanatory Judgment
of the Plenum of the Supreme Court of Justice of
the Republic of Moldova on the judicial practice
in criminal cases about hooliganism. Although
the word ‘gross’, which is declared unconstitu-
tional, still persists in the text of that judgment
[6], this defining provision can be used in the
vast majority to qualify the offence in question.

Therefore, in accordance with point 3 of
the above-mentioned Decision, which express-
es a manifest disrespect is considered to have
committed intentional actions that threaten
the social and moral rules of coexistence, which
are violated in a gross and demonstrative way
by the perpetrator of public order through
improperness, impudence, mocking behavior
with citizens, by degrading the honor and dig-
nity of the person, long and insistent violation
of public order, thwarting of mass activities,
temporary suspension of the normal activity of
enterprises, institutions, organizations, public
transport, etc. [6].

We conclude that “actions that violate
public order” means the act committed in pub-
lic, directed against public order, which ma-
terializes in offensive accosting of persons, in
other similar actions, which violates ethical
norms, disturbs public order and the tranquil-
ity of persons.

As can be seen from the provisions of the
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Justitie a Republicii Moldova cu privire la prac-
tica judiciara in cauzele penale despre huliga-
nism, Incdlcarea ordinii publice in componenta
infractiunii de huliganism este strans legata de
conceptul de ,lipsa vadita de respect” fata de
societate, deoarece doar in aceste conditii pu-
tem vorbi despre savarsirea actiunilor inten-
tionate a faptuitorului ca componenta a laturii
obiective a infractiunii analizate.

Potrivit Dictionarului limbii romane mo-
derne, prin cuvantul ,vadit” se intelege ceea ce
este evident, dovedit, clar [4, p. 919].

[ar cuvantul ,societate” potrivit aceluiasi
dictionar, semnifica o totalitate de oameni care
traiesc laolaltd, fiind legati de anumite rapor-
turi de productie; oranduire social-economica
[4, p- 780].

Prevederile sus mentionate ne permit sa
specificam, ca prin lipsa vadita de respect ur-
meaza sa intelegem o atitudine pronuntat ne-
cuviincioasa fata de societate In ansamblu sau
fata de un grup mai restrans de persoane sau
chiar fata de o persoana privita separat.

In calitate de exemplu al actiunilor in-
tentionate de Incalcare a ordinii publice, care
pot fi considerate ca fiind savarsite cu lipsa va-
dita de respect fata de societate ar putea servi
amenintarea In public cu lovirea unei persoane
ce se afla la o statie de asteptare sau In scara
blocului, curte comuna, market etc., insotita de
insulte grave si limbaj necenzurat; amenintare
cu stricarea geamurilor n Incaperi, deteriora-
rea automobilelor, distrugerea produselor pe
rafturile magazinelor, distrugerea bunurilor
personale etc.

Una din caracteristicile obligatorii ale in-
fractiunii de huliganism este caracterul public
al actiunilor faptuitorului. In literatura de spe-
cialitate nu exista o parere unica privind conti-
nutul acestei importante caracteristici.

Astfel, autorul E.A. Andrusenko prin
publicitatea actiunilor huliganice Intelege sa-
varsirea acestora In locuri publice [10, p. 25].
Autorul P.I. Grisaev, dimpotriva, considera
ca important pentru calificare este existenta
persoanelor terte [12, p. 65]. [ar savantul M.A.
Nigai vorbeste 1n acest context despre semnul
de publicitate pentru cei din jur prin prisma ca-
racterului evident al actiunilor savarsite [18, p.
144].

O alta parere sustine autorul P.S. Matise-
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Explanatory Decision of the Plenum of the Su-
preme Court of Justice of the Republic of Mol-
dova on the judicial practice in criminal cases
about hooliganism, the violation of public or-
der in the composition of the crime of hooligan-
ism is closely related to the concept of “obvious
lack of respect” towards society, because only
under these conditions we can talk about com-
mitting the intentional actions of the perpetra-
tor as a component of the objective side of the
analyzed crime.

According to the Modern Romanian Dic-
tionary, the word “obvious” means, something
which is evident, proven, clear [4, p. 919].

Moreover, the word “society”, according
to the same dictionary, signifies a totality of
people living together, bound by certain rela-
tions of production, social-economic order [4,
p. 780].

The above-mentioned provisions allow
us to specify that by an obvious lack of respect
we are to understand a pronounced inappro-
priate attitude towards society as a whole or
towards a more restricted group of people or
even towards a person regarded separately.

As an example of intentional actions of
public order violation, which can be consid-
ered as committed with obvious disrespect to
society, it could serve the threat in public to
hit a person at a waiting station or in the block
of flats, common courtyard, market, etc., ac-
companied by serious insults and uncensored
language; threat to break windows in rooms,
damage cars, destruction of products on store
shelves, destruction of personal belongings of
people, etc.

One of the mandatory features of the
crime of hooliganism is the public nature of the
perpetrator’s actions. There is no sole opinion
in the literature on the content of this impor-
tant feature.

Thus, the author Andrusenko E. A. by ad-
vertising hooligan actions understands their
perpetration in public places [10, p. 25]. The
author Grisaev P.I, on the contrary, considers
the existence of third persons to be important
for the qualification [12, p. 65]. In addition, the
scientist Nigai M.A. speaks in this context about
the sign of advertising in terms of the obvious-
ness of the actions performed for those around
[18, p. 144].
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vski, potrivit caruia, locul comiterii huliganis-
mului nu joaca niciun rol. De asemenea, savan-
tul atrage atentia supra caracterului nesemnifi-
cativ al existentei sau lipsei caracterului public
al actiunilor huliganice [17, p. 79].

Autorul LIa. Kozacenko ajunge la conclu-
zia ca caracterul public al huliganismului se ex-
prima in comiterea acestuia In locuri publice.
Totodatd, actiunile huliganice atenteaza la in-
teresele publice, deoarece huliganul, incalcand
ordinea publica si exprimand o lipsa totala de
respect fatd de societate, atenteazd anume la
interesele acesteia. In cazul in care victima este
0 persoand anumitd, iar fapta a fost comisa in
conditiile si In locul care nu poate fi considerat
drept public, atunci actiunile faptuitorului ur-
meaza a fi calificate potrivit articolelor ce pre-
vad raspunderea penald pentru infractiunile
contra persoanei [15, p. 118].

In baza celor specificate supra, mentio-
ndam ca caracterul public al actiunilor huligani-
ce este unul de esenta pentru determinarea in
actiunile persoanei a Incalcarii ordinii publice.
In acelasi timp, observim ci unii doctrinari
considera ca savarsirea infractiunii de huliga-
nism este posibild doar in locurile publice (sta-
dion, strada, transport etc.), adica acolo unde
este o concentrare de oameni si doar In prezen-
ta acestora.

Unii autori ce Impartasesc acest punct de
vedere definesc ,locul public” ca pe ceva desti-
nat pentru activitati cu caracter cultural, soci-
al-educativ, industrial etc., cu participarea unui
cerc larg de persoane, dislocat in apropierea
nemijlocitd de locuri de trai sau aflare tempo-
rara a oamenilor [11, p. 8].

Nu sustinem acest punct de vedere, de-
oarece, dupa parerea noastra, ordinea publica
poate fi incalcata atat in prezenta unui numar
mare de oameni, cat si doar a catorva persoane.

Totodatd, consideram ca legea penald nu
se referd la locul public, care permite celor din
jur sd sesizeze faptul comiterii huliganismului, ci
la caracterul public al actiunilor de huliganism.

In consecintd, sustinem integral opinia
sustinutd in doctrind precum ca infractiunea
de huliganism poate fi comisa si intr-un apar-
tament [1, p. 517; 23, p. 389; 9, p. 5; 13, p. 18;
24, p. 38].

Cu toate acestea, analizand practica ju-
diciara a Republicii Moldova, constatam c3d, in
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Another opinion supports the author
Matasevski P.S., according to which the place
of committing hooliganism plays no role. The
scholar also draws attention to the insignifi-
cance of the existence or lack of publicity of
hooligan actions [17, p. 79].

The author Kozacenco Lla. concludes
that the public character of hooliganism is ex-
pressed in committing it in public places. At the
same time, hooligan actions attack public in-
terests, because the hooligan, violating public
order and expressing a total lack of respect for
society, specifically attacks its interests. If the
victim is a particular person and the act was
committed under conditions and in a place that
cannot be considered public, then the actions
of the perpetrator are to be qualified according
to the articles stipulating criminal liability for
offenses against the person [15, p. 118].

Based on the above, we mention that the
public character of the hooligan actions is an es-
sential one for determining in the person’s ac-
tions the violation of public order. At the same
time, we notice that some doctrinaires believe
that committing the crime of hooliganism is
possible only in public places (stadium, street,
transport, etc.), that is, where is a concentra-
tion of people, and only in their presence.

Some authors who share this point of
view propose the following definition of “pub-
lic place”, which is intended for activities of a
cultural, social-educational, industrial nature,
etc., with the participation of a large circle of
people, dislocated in close proximity to places
of living or temporary accommodation of peo-
ple [11, p. 8].

We do not support this point of view, be-
cause, in our opinion, public order can be vio-
lated both in the presence of a large number of
people and only a few people.

At the same time, we believe that the
criminal law does not refer to the public place,
which allows those around to notify the fact of
committing hooliganism, but to the public na-
ture of hooliganism actions.

Consequently, we fully support the opin-
ion held in doctrine that the crime of hooligan-
ism can also be committed in an apartment [1,
p.517; 23, p.389; 9, p. 5; 13, p. 18; 24, p. 38].

However, by analyzing the judicial prac-
tice of the Republic of Moldova, we find that,
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mare parte, infractiunea de huliganism se sa-
varseste in strada (circa 40%), In alte locuri
publice, cum ar fi parcuri, cinematografe, resta-
urante, disco-cluburi etc. (circa 30%), In curti-
le comune (circa 15%), in alte locuri, cum ar fi
transportul, apartamentele etc. (circa 15%).

Prin urmare, desi infractiunea de huliga-
nism de cele mai multe ori este comisa in loc
public, aceasta totusi reprezinta fapta juridico-
penald caracterizatd prin modul public de co-
mitere.

O astfel de constatare reiese si din pre-
vederile art.131 lit.c) si lit.e) CP, potrivit caruia
prin fapta savarsita in public se Intelege fapta
comisa: Intr-un loc inaccesibil publicului, cu
intentia insa ca fapta sa fie auzita sau vazuts,
daca aceasta s-a produs fata de doua sau mai
multe persoane; prin orice mijloace recurgand
la care faptuitorul isi dddea seama ca fapta ar
putea ajunge la cunostinta publicului [3].

Prevederi asemanatoare se contin si in
Hotararea Plenului Curtii Supreme de Justitie a
Republicii Moldova cu privire la practica judici-
ara In cauzele penale despre huliganism, potri-
vit careia comiterea infractiunii de huliganism,
intr-un loc public, nu este o caracteristica obli-
gatorie a acestei infractiuni. Obligatoriu este
modul public al infractiunii: actele huliganice
sunt savarsite in prezenta unor persoane sau
rezultatul actelor huliganice devine inevitabil
cunoscut altor persoane [6].

Totodatd, potrivit aceleiasi Hotdrari, in
cele mai frecvente cazuri, infractiunea de huli-
ganism este comisa in prezenta altor persoane,
care ar putea fi victime sau martori. Insi este
de mentionat ca nu poate fi exclusa ipoteza, ca
actiunile de huliganism sa fie comise n absenta
persoanelor straine. Totusi este important, ca
autorul sa recurga la astfel de procedee, care sa
faca posibil, ca fapta sau comunicarea despre
aceasta sa ajunga la cunostinta publicului (de
exemplu, afiseazd unele texte sau unele ima-
gini cu caracter ofensator, pe timp de noapte,
intr-un loc public, unde, la momentul dat, nu se
aflau alte persoane [6].

In consecinti, reiese cd infractiunea de
huliganism se determina prin caracterul public
al actiunilor faptuitorului, prin care se intele-
ge comiterea acesteia atat in locurile unde sunt
sau pot fi prezente mai multe persoane, cat si in
prezenta chiar si a catorva persoane. Totodat3,
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for the most part, the crime of hooliganism is
committed in the street (about 40%), in other
public places such as parks, cinemas, restau-
rants, disco-clubs, etc. (about 30%), in com-
mon courts (about 15%), in other places such
as transport, apartments, etc. (about 15%).

Therefore, although the crime of hoo-
liganism is most often committed in a public
place, it nevertheless represents the legal-
criminal deed characterized by the public way
of committing.

Such a finding also results from the pro-
visions of art. 131 letters c) and e) of the Crimi-
nal Code, according to which an act committed
in public is understood to mean the act com-
mitted: in a place inaccessible to the public, but
with the intention that the act be heard or seen,
if it occurred to two or more persons; by any
means by which the perpetrator realized that
the act could reach the public [3].

Similar provisions are contained in the
Decision of the Plenum of the Supreme Court
of Justice of the Republic of Moldova on judi-
cial practice in criminal cases about hooligan-
ism, according to which the commission of the
crime of hooliganism in a public place is not
a mandatory feature of this crime. The public
mode of crime is mandatory: hooligan acts are
committed in the presence of persons or the re-
sult of hooligan acts inevitably becomes known
to other persons [6].

At the same time, according to the same
Decision, in the most common cases, the crime
of hooliganism is committed in the presence
of other persons, who could be victims or wit-
nesses. However, it should be noted that it can-
not be ruled out that hooliganism can be com-
mitted in the absence of foreign persons. How-
ever, it is important that the author uses such
procedures to make it possible for the deed or
the communication about it to become known
to the public (for example, he displays some
texts or images of an offensive nature, at night,
in a public place, where at the time, there were
no other people [6].

Consequently, it appears that the crime
of hooliganism is determined by the public
character of the perpetrator’s actions, which
means committing it both in the places where
several persons are or may be present, and in
the presence of even a few persons. At the same
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prin actiunile sale faptuitorul trebuie sa incal-
ce ordinea public3, adica conditiile normale de
viatd a cel putin unei persoane pe langa victima.

De aceea, atunci cand prin actiunile faptu-
itorului se Incalca ordinea publica In scara blo-
cului, piata, cinematograf sau chiar apartament
privat, tinand cont de circumstantele cauzei con-
crete putem vorbi despre existenta in actiunile
sale a componentei infractiunii de huliganism.

Prin urmare, la determinarea caracte-
rului si intensitatii Incalcarii ordinii publice
si atribuirea acestuia la sfera juridico-penala
o importanta deosebitd o are atat exprimarea
exterioard a celor comise, cat si proprietatile
locului savarsirii faptei de huliganism.

In continuare, vom analiza violenta apli-
catd asupra persoanelor in cadrul actiunilor in-
tentionate care Incalca ordinea publica.

Dictionarul limbii romane moderne
defineste cuvantul ,violenta” ca: constrangere,
silire, fortare [4, p. 931].

In conformitate cu pct.3 al Hotararii Ple-
nului Curtii Supreme de Justitie a Republicii
Moldova cu privire la practica judiciara in ca-
uzele penale despre huliganism, huliganismul
insotit de aplicarea violentei asupra persoane-
lor 1l constituie violenta fizica, ce se poate ma-
nifesta prin cauzarea unor prejudicii sanatatii,
care pot surveni in urma savarsirii unor actiuni
cu caracter violent, produse prin aplicarea de
lovituri, prin imobilizarea, imbrancirea, pune-
rea unei piedici victimei, urmate de vatamarea
integritatii corporale sau de leziuni corporale,
sau fara cauzarea prejudiciului sanatatii [6].

Totodat3, potrivit aceleiasi Hotarari, prin
,violenta” in sensul art.287 CP, se intelege vi-
olenta soldata cu vatamarea usoara a integri-
tatii corporale sau a sanatatii, fie cu vatamare
nefnsemnatd, care nu presupun nici dereglarea
de scurtd durata a sanatatii, nici pierderea ne-
fnsemnata si stabild a capacitatii de munca [6].

In continuare propunem si realizim o
scurtd interpretare a semnelor vatamdrii usoa-
re a integritatii corporale sau a sanatatii.

Astfel, in conformitate cu pct.71 al Regu-
lamentului de apreciere medico-legala a gravi-
tatii vatamarii corporale, criteriile de calificare
a vatamarilor corporale usoare sunt:

e dereglarea sanatatii de scurta durata;

e incapacitatea stabila si neesentiala de
munca [8].
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time, by his actions, the perpetrator must vio-
late public order, that is, the normal conditions
of life of at least one person besides the victim.

Therefore, when the perpetrator’s ac-
tions violate public order in the block, market,
cinema or even a private apartment, taking
into account the circumstances of the concrete
cause, we can talk about the existence in his ac-
tions of the composition of the crime of hooli-
ganism.

Therefore, in determining the character
and intensity of the violation of public order
and attributing it to the legal-criminal sphere,
both the external expression of those commit-
ted and the properties of the place where the
act of hooliganism was committed are of par-
ticular importance.

Next, we will look at violence against
people in the context of intentional actions that
violate public order.

The dictionary of the modern Romanian
language defines the word “violence” as fol-
lows: constraint, coercion, forcing [4, p. 931].

In accordance with point 3 of the Deci-
sion of the Plenum of the Supreme Court of Jus-
tice of the Republic of Moldova on the judicial
practice in criminal cases about hooliganism,
the hooliganism accompanied by the applica-
tion of violence on persons is physical violence,
which may be manifested by causing damage to
health, which may occur as a result of commit-
ting violent actions, produced by applying hits,
by immobilizing, pushing, putting a hindrance
to the victim, followed by injury to the integrity
of the body or bodily injuries, or without caus-
ing damage to health [6].

At the same time, according to the same
Decision, by “violence” within the meaning of
art. 287 of the Criminal Code, means violence
resulting in slight injury to physical integrity or
health, or insignificant injury, which does not
involve either short-term health impairment
or insignificant and stable loss of work capac-
ity [6].

Next, we propose to make a brief inter-
pretation of the signs of slight injury to body
integrity or health.

Thus, in accordance with point 71 of the
Regulation for the forensic assessment of the
severity of personal injury, the criteria for the
qualification of light personal injuries are:
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Dereglarea sanatdtii de scurta durata,
conform pct.72 din respectivul Regulament,
este determinata nemijlocit de leziunea corpo-
rald si dureaza mai mult de 6 zile, dar nu mai
mult de 21 zile (trei saptamani). lar potrivit
pct.73, prin incapacitate permanenta si nein-
semnata de munca se intelege o incapacitate
generald de munca In volum de pana la 10%
inclusiv [8].

Cu referire la vdtdmarea neinsemnatd,
care nu presupune nici dereglarea de scurta
durata a sanatatii, nici pierderea neinsemnata
si stabild a capacitatii de muncd, mentionam ca
de fapt aceasta este nu altceva decat violenta
nepericuloasd pentru viata sau sandtatea per-
soanei.

Potrivit pct. 5 al Hotararii Plenului Cur-
tii Supreme de Justitie a Republicii Moldova cu
privire la practica judiciara in procesele penale
despre sustragerea bunurilor, drept violenta
nepericuloasa pentru viata si sanatatea victi-
mei se considera vatamari neinsemnate (care
nu au generat o dereglare a sanatatii mai mult
de 6 zile, nici pierderea capacitatii de munca)
sau aplicarea intentionatd de lovituri ori savar-
sirea altor actiuni violente care au cauzat o du-
rere fizica, daca aceste actiuni nu au creat peri-
col pentru viata si sandtatea victimei [7].

Prin alte actiuni violente putem Intelege
doborarea victimei jos, legarea mainilor, imo-
bilizarea acesteia, cauzarea unor dureri fizice,
aducerea fortatd a victimei la starea de ebrie-
tate etc.

In conformitate cu pct. 76 al Regulamen-
tului de apreciere medico-legald a gravitatii
vatamarii corporale, batdile se caracterizeaza
prin aplicarea loviturilor multiple si repetate.
Daca in urma batdilor sunt provocate vatamari
corporale si ale sanatatii, gravitatea acestora
este apreciata in conformitate cu prevederile
prezentului Regulament. In cazurile cand in
urma batailor n-au fost depistate vatamari cor-
porale si ale sanatatii, medicul legist in Rapor-
tul de expertiza medico-legald noteaza acuzele
persoanei examinate, iar in concluzii indica ca
semne obiective de vatamari corporale si ale
sanatatii n-au fost depistate [8].

In acord cu pct. 77 al aceluiasi Regula-
ment, chinuirea reprezinta actiuni care pro-
voaca victimei suferinte prin privatiunea de
hrand, bautura sau caldurd, ori prin plasarea
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e short term health disorders;

e stable and non-essential work incapac-
ity [8].

Short-term health disorder, according
to point 72 of the respective Regulation, is
determined directly by the bodily injury and
lasts more than 6 days, but not more than 21
days (three weeks). According to point 73, per-
manent and insignificant incapacity for work
means a general incapacity for work up to and
including 10% [8].

Regarding the insignificant injury, which
does not imply either the short-term health
disorder or the insignificant and stable loss of
work capacity, we mention that this is in fact
nothing other than violence not dangerous to
the life or health of the person.

According to point 5 of the Decision of
the Plenum of the Supreme Court of Justice of
the Republic of Moldova on the judicial practice
in criminal proceedings on the theft of proper-
ty, as non-hazardous violence for the life and
health of the victim, shall be considered in-
significant injuries (which did not generate a
health disorder for more than 6 days, nor the
loss of work capacity) or the intentional ap-
plication of blows or other violent actions that
caused a physical pain, if these actions did not
create a danger for the life and health of the vic-
tim [7].

By other violent actions, we can under-
stand bringing down the victim, tying his/ her
hands, immobilizing him/ her, causing physical
pain, forcing the victim to become intoxicated,
etc.

In accordance with point 76 of the Regu-
lation of forensic assessment of the severity of
bodily injury, beatings are characterized by the
application of multiple and repeated blows. If
bodily and health injuries are caused as a result
of beatings, their seriousness shall be assessed
in accordance with the provisions of this Regu-
lation. In cases where no bodily and health in-
juries have been detected as a result of beat-
ings, the coroner in the Forensic Expert Report
notes the allegations of the examined person,
and in the conclusions indicates that objective
signs of bodily and health injuries have not
been detected [8].

In accordance with point 77 of the same
Regulation, torture represents actions that
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sau abandonarea victimei in conditii nocive
pentru viata. lar torturarea, potrivit pct. 78,
se manifesta prin actiuni care produc dureri
perseverente, repetate sau Indelungate (prin
piscaturi, biciuiri, prin Impunsaturi cu obiecte
intepdtoare, prin cauterizari cu agenti termici
sau chimici etc.) [8].

Totodatd, constatarea actiunilor de tipul
batailor, chinuirii sau torturii sunt de compe-
tenta organelor de urmarire penala si instantei
de judecatad. Medicul legist are obligatiunea nu-
mai de a constata prezenta, caracterul si vechi-
mea vatamarilor corporale si ale sanatatii ge-
nerate de anumite actiuni mentionate, agentul
vulnerant si semnele modului de producere a
vatamarilor in baza datelor medicale [8].

In situatia in care omorul intentionat,
vatamarea intentionatd grava sau medie a in-
tegritatii corporale sau a sanatatii sunt aplicate
in legatura cu Incalcarea grava a ordinii publi-
ce, cele comise urmeaza a fi calificate potrivit
articolelor din partea specialda a Codului penal
care prevad raspunderea pentru astfel de in-
fractiuni, adica art.145, 151, 152, de asemenea
se vor aplica si prevederile art. 354 al Codului
contraventional (huliganismul nu prea grav).
O astfel de pozitie se Incadreaza pe deplin in
practica normativa juridico-penald internatio-
nala, in special ce tine de respectarea principiu-
lui neadmiterii dublei sanctionari.

Si viceversa, daca dupa realizarea infrac-
tiunii de huliganism se comite una din faptele
prevazute de art.145, 151 sau 152 CP, cele sa-
varsite se vor califica dupa regulile concursului
real de infractiuni, adica cu aplicarea art.287 si
a unuia din cele specificate mai sus.

Prin urmare, propunem sa trecem in re-
vista amenintarea cu aplicarea violentei asupra
persoanelor in cadrul actiunilor intentionate
care incalca ordinea publica.

Potrivit dictionarului limbii romane mo-
derne, cuvantul ,amenintare” inseamna Ingro-
zire, speriere, primejduire [4, p. 552].

Dupa opinia autorului V.I. Simonov, prin
violenta psihica se Intelege o influentare ilegala
asupra psihicului unei persoane in scopul re-
primarii rezistentei si supunerii vointei aceste-
ia de catre faptuitor prin amenintare cu aplica-
rea fortei fizice [20, p. 23].

Amenintarea presupune orice act prin
care se realizeazd o constrangere morald, de
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cause the victim suffering by deprivation of
food, drink or heat, or by placing or abandoning
the victim in conditions harmful to life. The tor-
ture, according to point 78, is manifested by ac-
tions that produce persistent, repeated or long-
lasting pain (by bites, whips, by punctures with
stinging objects, by cauterization with thermal
or chemical agents, etc.) [8].

At the same time, finding actions such
as beatings, torment or torture are the compe-
tence of the criminal investigation bodies and
the court. The coroner has the obligation only to
ascertain the presence, character and seniority
of bodily and health injuries caused by certain
mentioned actions, the vulnerable agent and
the signs of how the injuries occurred based on
medical data [8].

If the intentional killing, serious or aver-
age intentional injury to physical integrity or
health are applied in connection with the seri-
ous violation of public order, those committed
shall be qualified according to the articles of the
special part of the Criminal Code that provide
for liability for such offenses, i.e. art. 145, 151,
152, also the provisions of art. 354 of the Con-
travention Code (not too serious hooliganism)
shall apply. Such a position fits fully into the
international legal-criminal normative prac-
tice, especially regarding the observance of the
principle of non-admission of double penalty.

In addition, vice versa, if after the offense
of hooliganism will be committed one of the
deeds provided by art. 145, 151 or 152 of the
Criminal Code, those committed will be quali-
fied according to the rules of the actual offenses
contest, that is, with the application of art. 287
and one of the above.

Therefore, we propose to review the
threat of violence against people in the context
of intentional actions that violate public order.

According to the dictionary of the mod-
ern Romanian language, the word “threat”
means horror, frighten, danger [4, p. 552].

According to the author Simonov V.L, psy-
chic violence means an illegal influence on the
psyche of a person in order to suppress resis-
tance and subject his will to the perpetrator by
threat of application of physical force [20, p. 23].

The threat presumes any act by which a
moral constraint is carried out, capable of in-
stilling fear about the application of physical
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natura sa insufle temere cu privire la aplicarea
violentei fizice, urmata de provocarea unor le-
ziuni de gravitate diferitd, inclusiv pana la cau-
zarea mortii [6].

Aceasta trebuie sa contina in sine posi-
bilitatea sau inevitabilitatea aplicarii imediate
sau Intr-un interval scurt de timp a fortei fizice
si, binelnteles, sa fie Indreptata spre asigurarea
comportarii victimei Intr-un mod convenabil
pentru faptuitor [2, p. 65].

Amenintarea cu aplicarea violentei tre-
buie sa aibad un caracter real si efectiv. Doar in
asemenea Imprejurdri aceasta constituie un
mijloc de paralizare a vointei victimei.

Este necesar ca victima, reiesind din cir-
cumstantele concrete de expunere a ameninta-
rii, s3 perceapa ca fiind considerabila verosimi-
litatea realizirii amenintarii. In ipoteza dati, nu
este necesara calificarea suplimentara, potrivit
art.155 CP, In caz contrar va fi incalcat principiul
de neadmitere a sanctiondrii duble a aceleiasi
fapte. De aceastd data, amenintarea cu omor ori
cu vatamarea grava a integritatii corporale sau a
sanatatii reprezinta modalitate faptica a actiunii
adiacente a huliganismului [6].

Continutul amenintdrilor cu aplicarea
violentei asupra persoanelor se poate referi
la: aplicarea de lovituri, vatdmarea integritatii
corporale sau a sanatatii, distrugerea sau dete-
riorarea bunurilor, savarsirea altor actiuni cu
caracter violent.

Concluzii. In baza celor reliefate in pre-
zentul articol stiintific generalizam ca interpre-
tarea notiunii de violenta cuprinsa in pct. 3 al
Hotararii Plenului Curtii Supreme de Justitie a
Republicii Moldova cu privire la practica judi-
ciara In cauzele penale despre huliganism nr.4
din 19.06.2006 nu este racordata obiectiv la
gradul prejudiciabil al actiunilor de huliganism
cuprinse in continutul de baza al art.287 CP.

Limitele gradarii caracterului si intensi-
tatii violentei in cazul dat sunt largi, deviindu-
se de la violenta nepericuloasa pentru viata sau
sandtatea persoanei, pana la vatamarea usoara
a integritatii corporale sau a sanatatii.

Prin urmare, consideram oportunda mo-
dificarea continutului art.287 CP prin concreti-
zarea tipului de violenta fizica. In componenta
sa de baza - alin.(1), infractiunea de huliganism
ar fi caracterizata prin violenta nepericuloasa
pentru viata si sdnitatea persoanei. In conse-
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violence, followed by the infliction of injuries
of different gravity, including the infliction of
death [6].

It must contain in itself the possibility
or inevitability of the immediate or short-term
application of physical force and, of course, be
directed towards ensuring that the victim be-
haves in a manner convenient to the perpetra-
tor [2, p. 65].

The threat of violence must be real and
effective. Only in such circumstances does this
constitute a means of paralyzing the will of the
victim.

It is necessary for the victim, based on
the concrete circumstances of the threat expo-
sure, to perceive as considerable the credibility
of the threat realization. In the given hypoth-
esis, no additional qualification is required, ac-
cording to art. 155 of the Criminal Code, other-
wise, the principle of not admitting the double
penalty of the same deed will be violated. This
time, the threat of murder or serious injury to
physical integrity or health is a factual way of
the adjacent action of hooliganism [6].

The content of threats of violence against
persons can refer to the application of blows,
injury to physical integrity or health, destruc-
tion or damage to property, committing other
violent actions.

Conclusions. Based on those outlined in
this scientific article, we generalize that the in-
terpretation of the notion of violence contained
at point 3 of the Decision of the Plenum of the
Supreme Court of Justice of the Republic of
Moldova on judicial practice in criminal cases
on hooliganism no.4 of 19.06.2006 is not ob-
jectively connected to the prejudicial degree of
the hooliganism actions contained in the basic
content of art. 287 of the Criminal Code.

The limits of the degree of character and
intensity of violence in this case are wide, devi-
ating from non-hazardous violence for the life
or health of the person, to slight injury to bodily
integrity or health.

Therefore, we consider it appropriate
to amend the content of art. 287 of the Crimi-
nal Code by materializing the type of physical
violence. In its basic composition - paragraph
(1), the crime of hooliganism would be charac-
terized by non-hazardous violence for the life
and health of the person. Consequently, in such
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cinta, intr-un asemenea tip de violentd nu se va
regasi violenta soldata cu vatdmarea usoara a
integritatii corporale sau a sanatatii.

Astfel, propunem completarea art.287
alin.(3) cu urmatoarea circumstanta agravan-
ta: litb) ,Cu aplicarea violentei periculoase pen-
tru viata sau sdndtatea persoanei”.

In componenta respectivei modalitati ca-
lificate, pe langa violenta care s-a soldat cu va-
tamare medie a integritatii corporale sau a sa-
natatii ori care, desi nu a cauzat aceste urmari,
comporta la momentul aplicarii sale, datorita
metodei de operare, un pericol real pentru via-
td si sanatate, se va incadra si vatamarea usoara
a integritatii corporale sau a sanatatii existenta
in prezent In componenta de baza a art.287 CP.

O astfel de tratare a lucrurilor se racor-
deaza logicii utilizarii notiunilor si expresiilor
din Codul penal si contribuie la triumfarea
principiului echitatii pedepsei penale.

violence there will be no violence resulting in
slight harm to physical integrity or health.

Thus, we propose the amendment of art.
287 paragraph (3) with the following aggravat-
ing circumstance: letter b) “With the applica-
tion of violence dangerous to the life or health
of the person”.

In the composition of that qualified mo-
dality, in addition to the violence that has re-
sulted in medium injury to body integrity or
health or which, although not causing these
consequences, at the time of its application, due
to the method of operation, a real danger to life
and health, will also fit the slight injury to body
integrity or health currently existing in the basic
composition of art. 287 of the Criminal Code.

Such a treatment of things is associated to
the logic of using the notions and expressions of
the Criminal Code and contributes to the triumph
of the criminal punishment fairness principle.
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