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Un aspect destul de importat in determina-
rea perioadei contractului de locatiune, in mod
evident, il constituie termenul pentru care aces-
ta a fost incheiat. In cazul in care pdrtile evitd sa
stabileascd un termen, in planul perioadei maxi-
me, legiuitorul acordd un termen de 99 de ani, iar
pdrtile pot desface raportul contractual in baza
unui preaviz. O situatie aparte este cea a faptului
cdnd, la expirarea termenului contractului, pdrtile
continud in mod tacit sd execute conditiile sale,
termenul acestuia fiind prelungit automat pe o
perioadd nedeterminatd. Anume aceastd situatie
poate crea multe dificultdti in rezolutiunea ulte-
rioard a contractului in lipsa unor concretizdri ce
urmau a fi facute de legiuitor cu aceastd ocazie.
In context, studiul de fatd vine cu unele presupu-
se situatii de neclaritate in aceastd materie, in-
cercdnd a oferi solutii clare si viabile.

Cuvinte-cheie: contract, locatiune, chirie, loca-
tar, locatar drept de folosintd, posesie, uzucapiu-
ne, drept de proprietate, prescriptie achizitivad.

A rather important aspect in determining the
period of the rental contract, obviously, is the term
for which it was concluded. If the parties avoid
setting a term, in the plan of the maximum pe-
riod, the legislator grants a term of 99 years, and
the parties can dissolve the contractual relation-
ship based on a notice. A special situation is that
of the fact that when the term of the contract
expires, the parties tacitly continue to execute its
conditions, its land being automatically extended
for an indefinite period. Namely, this situation
can create many difficulties in the subsequent
resolution of the contract in the absence of spe-
cifics that were to be made by the legislator on
this occasion. In context, the present study comes
up with some alleged situations of ambiguity in
this matter, trying to provide clear and viable so-
lutions.

Keywords: contract, lease, rent, lessee, lessee
right of use, possession, usufructuary, property
right, acquisition prescription.

Introducere. Perioada de exercitare a
folosintei bunului altuia, de fiecare data a in-
teresat partile contractului de locatiune, fapt
pentru care legiuitorul, dupa cum e si firesc,
admite stabilirea termenului contratului de
catre acestia nemijlocit. Totusi, din anumite
ratiuni, limiteaza durata maxima a contractu-
lui de locatiune pentru perioada de 99 de ani,
fapt ce s-ar fi cerut si asupra termenului minim,
bunadoara asa cum se procedeaza in cazul con-
tractului de arenda (art. 8 alin.1 din Legea nr.
198/2003 cu privire la arenda in agricultura)®.

Insi nu aceasta e problema de bazi asu-
pra careia urmeaza sa ne referim, ci mai mult
cea a faptului ca legiuitorul nu admite exprima-
rea vointei partilor asupra conditiilor in care va

! Termenul arendei bunurilor agricole se stabileste de ca-
tre partile contractante, dar nu va fi mai mic de un an si
mai mare de 30 de ani.

Introduction. The period of exercise of
the use of another’s property, every time inter-
ested the parties of the rental contract, a fact
for which the legislator, as is natural, admits
the establishment of the term of the contract
by them directly. However, for certain reasons,
it limits the maximum duration of the rental
contract for the period of 99 years, a fact that
would have been required for the minimum
term, perhaps as is done in the case of the
lease contract (art. 8 paragraph 1 of Law no.
198/2003 regarding lease in agriculture).

However, this is not the basic problem
that we are going to refer to, but rather the
fact that the legislator does not allow the ex-
pression of the will of the parties on the condi-

! The term of the lease of agricultural goods is established
by the contracting parties, but it will not be less than one
year and more than 30 years.
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avea loc prelungirea termenului contractului de
locatiune, atunci cand partile ITn mod tacit vor
consimti acest fapt. Or, potrivit art. 1280 alin.
1 al Codului civil, dacd raporturile contractuale
continud in mod tacit dupd expirarea termenului
locatiunii, acesta se considerd prelungit pe un ter-
men nedeterminat. In acelasi context, legislatia
Romaniei, spre exemplu, ofera o solutie simila-
ra celei moldave, cazurilor de prelungire tacita
a contractului de locatiune (tacita relocatiune),
insa aceasta se aplica doar atunci cand legea sau
conventia dintre parti nu prevede altfel

Incepem cu aceasti observatie, sugerand
ca prelungirea contractului de locatiune prin
vointa tacita a partilor, pe o durata nedetermi-
nata, este o chestiune nu prea reusita in regle-
mentare, deoarece poate sa contravina altor
interese ce apar din fenomenul posedarii inde-
lungate a bunului altuia (prescriptia achizitiva).

Scopul articolului tocmai se naste din
ndzuinta informarii legiuitorului moldav, dar
si a specialistilor in domeniul dreptului, ca
stabilirea regulii potrivit careia contractul de
locatiune se prelungeste pe o perioada nede-
terminata In cazul continudrii raporturilor con-
tractuale in mod tacit, poate afecta alte intere-
se, mai ales in materia dobandirii dreptului de
proprietate prin uzucapiune.

Astfel, cercetarea ce se va realiza in prezen-
tul articol urmareste scopul formularii unui cadru
doctrinar cu titlu de argumentare si recomandare
pentru legiuitor In vederea stabilirii unui termen
fix pentru perioada in care se prelungeste con-
tractul de locatiune pe cale tacit3, dar si a concre-
tizarii operatiunii juridice In baza cdreia are loc
continuarea raporturilor de locatiune.

Metodele si materiale aplicate in cadrul
cercetdrii stiintifice se impun prin importanta si
utilitatea lor teoretica recunoscuta de veacuri,
dintre acestea fiind utilizate cu preponderenta:
metoda analizei, metoda istorica, metoda sinte-
zei, metoda deductiei, metoda sistemica, metoda
comparativa (in vederea compararii legislatiei
Republicii Moldova cu cea a statelor vecine pe
segmentul reglementarii duratei contractului de
locatiune), precum si metoda empirica.

Rezultate obtinute si discutii. In redactia
actuala a art. 1280 alin. 1 din Codul civil moder-
nizat, daca raporturile contractuale continua in
mod tacit dupa expirarea termenului locatiunii,

2 Noua locatiune va fi insa pe durata nedeterminatd, daca
prin lege sau conventia partilor nu se prevede altfel (art.
1810 din Codul civil al Romaniei).

tions under which the extension of the rental
contract will take place, when the parties will
tacitly consent to this fact. However, accord-
ing to art. 1280 para. 1 of the Civil Code, if the
contractual relations continue tacitly after the
expiration of the rental term, it is considered
extended for an indefinite period. In the same
context, Romanian legislation, for example, of-
fers a similar solution to the Moldovan one, in
cases of tacit extension of the rental contract
(tacit relocation), but this only applies when
the law or the agreement between the parties
does not provide otherwise?

In fact, we start with this observation, im-
plying that the extension of the rental contract by
the tacit will of the parties, for an indefinite peri-
od, is not a very successful issue in the regulation,
because it may contradict other interests that
arise from the phenomenon of long possession of
another’s property (acquisitive prescription).

The purpose of the article is precisely
born from the desire to inform the Moldovan
legislator, but also the specialists in the field of
law, that the establishment of the rule accord-
ing to which the rental contract is extended for
an indefinite period in the case of the continu-
ation of contractual relations tacitly, may affect
other interests, especially in the matter acquir-
ing the right of ownership through usufruct.

Thus, the research that will be carried
out in this article aims to formulate a doctrinal
framework as an argument and recommenda-
tion for the legislator in order to establish a
fixed term for the period in which the rental
contract is tacitly extended, but also to concret-
ize the legal operation in the basis on which the
lease relationships continue.

The methods and materials applied in
scientific research are imposed by their impor-
tance and theoretical usefulness recognized by
the ages, of which the following are used with
a preponderance: the analysis method, the
historical method, the synthesis method, the
deduction method, the systemic method, the
comparative method (in order to compare the
legislation of the Republic Moldova with that of
the neighboring States on the segment of the
regulation of the duration of the rental con-
tract), as well as the empirical method.

Results obtained and discussion. In the

2 However, the new location will be for an indefinite pe-
riod, unless the law or the agreement of the parties pro-
vides otherwise (art. 1810 of the Civil Code of Romania).
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acesta se considera prelungit pe un termen ne-
determinat.

La prima vedere, constructia normei ci-
tate ar parea destul de clara si usor aplicabila in
reglementarea raporturilor de locatiune, insa
dupda o examinare mai atentd, constatam ca
stilul formularii acesteia ar crea cel putin doua
mari dificultati:

In primul caz, continuarea tacit a rapor-
turilor contractuale de locatiune poate fi defec-
tuoasa pentru aplicarea conditiei de incetare
ulterioara a contractului;

In cel de-al doilea rand, faptul posedarii
bunului inchiriat dupa prelungirea sa tacitd pe
perioada unui termen specific uzucapiunii va
crea impedimente la dobandirea dreptului de
proprietate, atata timp cat posesia se va conside-
ra exercitata sub nume de locatar si nu sub nume
de proprietar, ceea ce se intampla In mod faptic.

Astfel, padna a trece la problema
neconcordantei Intre norma ce reglementea-
za conditia de prelungire a contractului de
locatiune cu institutia uzucapiunii, ne intere-
seaza care va fi temeiul incetarii acestuia in ca-
zul in care dupa prelungirea sa tacita, locatorul
va dori acest fapt, pentru ca respectivul raport
nu poate dura la infinit (insasi legea civila insti-
tuie un termen maxim de 99 de ani). Or, daca
consultam temeiurile incetarii contractului de
locatiune prevazute la art. 1279 al Codului civil
nu prea vedem cum ar putea locatorul sa cea-
ra incetarea contractului. Doar in baza normei
aratate, contractul de locatiune poate inceta
numai In cazul expirdrii termenului; in cazul
pieirii bunului inchiriat; In cazuri prevazute de
lege sau de contract.

S-ar considera ca in acest caz putem re-
curge la regula consfintita juridic prin art. 1281
alin. 1 a CC, potrivit careia, In cazul locatiunii
fara termen, oricare dintre parti are dreptul la
rezolutiunea locatiunii cu un preaviz de 3 luni
pentru imobile si o luna pentru bunurile mobi-
le. Insa haideti s3 vedem cum va acoperi juridic
acest lucru situatia prelungirii tacite a contrac-
tului pe o perioada nedeterminata care, de fapt,
este o prelungire a unui contract initial incheiat
pe perioada determinat3, iar norma se refera la
locatiunea fara termen (contract de locatiune
ce nu prevede sub nicio formad o durata con-
cretd de executare). Or, reiesind din sensul art.
1281 alin. 1 CC, odata cu subintelegerea acor-
dul tacit al partilor, nu se incheie un nou con-
tract (fara termen), ci se prelungeste contractul

current wording of art. 1280 para. 1 of the
modernized Civil Code, if the contractual rela-
tions continue tacitly after the expiration of the
rental period, it is considered extended for an
indefinite period.

At first glance, the construction of the
cited norm would seem quite clear and easily
applicable in the regulation of rental relations,
but after a closer examination, we find that the
style of its formulation would create at least
two major difficulties:

In the first case, the tacit continuation of
the rental contractual relations may be defec-
tive for the application of the condition of sub-
sequent termination of the contract;

Secondly, the fact of the possession of the
leased property after its tacit extension dur-
ing a period specific to the usufruct will create
impediments to the acquisition of the right of
ownership, as long as the possession is con-
sidered to be exercised under the name of the
lessee and not under the name of the owner,
which actually happens.

Thus, until we move on to the issue of the
inconsistency between the rule governing the
extension of the lease agreement with the insti-
tution of usufructuary, we are interested in what
will be the basis for its termination in the event
that after the extension there is silence, the lessor
will want this fact, because that report it cannot
last indefinitely (the civil law itself establishes a
maximum term of 99 years). However, if we con-
sult the grounds for terminating the rental con-
tract provided for in art. 1279 of the Civil Code,
we don'’t really see how the lessor could request
termination of the contract. Only based on the
rule shown, the rental contract can only be termi-
nated in the event of the expiration of the term; in
the event of the destruction of the leased proper-
ty; as well as in cases provided by law or contract.

Yes, it would be considered that in this
case we can resort to the rule established le-
gally by art. 1281 para. 1 of the CC, according to
which, in the case of an open-ended lease, either
party has the right to terminate the lease with
3 months’ notice for immovable property and
one month for movable property. But, let’s see
how this will legally cover the situation of the
tacit extension of the contract for an indefinite
period which, in fact, is an extension of an ini-
tial contract concluded for a fixed period, and
the norm refers to the lease without a term
(lease contract that does not does not provide
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initial, care avea un termen (contract pe durata
determinatd). Deci, In cazul prelungirii tacite
suntem in prezenta unui contract cu termen
(ce e drept, unul prelungit) si nu a unui con-
tract fara termen, fata de care nu putem aplica
regula de la art. 1281, pentru ca ea se refera la
contractele fara termen. Or, cum se va aplica
atunci norma mentionata fata de contractul de
locatiune prelungit din si In conditiile celui cu
termen? Consideram ca aceasta carenta in re-
glementare poate crea mari probleme de inter-
pretare a ei in sens aplicativ.

Mai mult, daca e sa intram 1n adancuri-
le esentei, atunci constatam ca niciun contract
de locatiune nu poate fi fara termen, deoarece
locatiunea de lege (art.1257 CC) este cu termen
(maxim 99 de ani). In aceste conditii se mai ce-
rea ca legiuitorul sa precizeze la art. 1253 al Co-
dului civil ca in cazul in care partile au stabilit
un termen al locatiunii mai mare de 99 de ani,
raportul contractual va Inceta la implinirea ter-
menului maxim stabilit de lege. Bundoar3, asa
se procedeaza 1n legislatia civila a Federatiei
Ruse, In care, potrivit art. 610 alin. 3, fraza a
doua din CFR stipuleaza: daca termenul con-
tractului de arenda nu este prevazut sau este
prevazut pe un termen mai mare stabilit de
lege, la implinirea acestui termen contractul va
inceta sa produca efecte juridice [5].

Revenind la problema efectului pe care
il produce continuarea raporturilor contrac-
tuale dupa expirarea termenului contractului
de locatiune, atragem atentia asupra faptului
de a nu se confunda prelungirea contractu-
lui cu relocatiunea, deoarece efectele acestor
doud procedee juridice sunt diferite. In cazul
prelungirii locatiunii, aceasta trebuie sa conti-
nue in conditiile contractului de baza; aici s-ar
si presupune respectarea conditiei de termen
(adica pe un acelasi termen stabilit initial), iar
in cazul relocatiunii are loc incheierea unui nou
contract in alte conditii.

Faptul ca aceste doua procedee sunt con-
fundate si se pune intre ele semnul egalitatii,
se identifica si in doctrina autohtona [6, p. 50].
Aceasta se desprinde din expresia autorului care
mentioneaza in acelasi context ca: in cazul in care
locatarul foloseste In continuare si fara intreru-
pere lucrul inchiriat si achita chiria, iar locato-
rul nu este impotriva, contractul de locatiune se
considera prelungit sau asa-zis innoit prin ta-
cita relocatiune, chiar daca partile n-au consem-
nat aceasta prelungire In mod expres.

in any form a concrete duration of execution).
Or, emerging from the meaning of art. 1281
para. 1 CC, with the implied tacit agreement of
the parties, a new contract is not concluded (no
term), but the initial contract, which had a term
(fixed-term contract), is extended. So, in the
case of tacit extension, we are in the presence
of a contract with a term (which is an extended
right) and not a contract without a term, against
which we cannot apply the rule from art. 1281
because it refers to open-ended contracts. Or,
how will the mentioned norm then be applied
to the rental contract extended from and under
the terms of the fixed-term one? We believe that
this deficiency in the regulation can create great
problems in its interpretation in an applicative
sense. Moreover, if we go into the depths of the
essence, then we find that no lease contract can
be without a term, because the lease by law (art.
1257 CC) is with a term (maximum 99 years).
Under these conditions, it was also required
that the legislator specify in art. 1253 of the Civil
Code that if the parties have established a lease
term of more than 99 years, the contractual re-
lationship will terminate upon the completion
of the maximum term established by law. Well,
this is how it is done in the civil legislation of the
Russian Federation, where according to art. 610
para. 3 second sentence of the CFR, if the term
of the lease contract is not provided or is pro-
vided for a longer term established by law, upon
completion of this term the contract will cease
to produce legal effects [5].

Returning to the issue of the effect of the
continuation of the contractual relations after
the expiration of the rental contract, we draw
attention to the fact that the extension of the
contract should not be confused with reloca-
tion, because the effects of these two legal pro-
cedures are different. In the case of extending
the lease, it must continue under the terms of
the basic contract, here it would be assumed
that the term condition is respected (ie for the
same term originally established), and in the
case of relocation, a new contract is concluded
under different conditions.

The fact that these two procedures are
confused and put the sign of equality between
them is also identified in the local doctrine [6,
p- 50]. This is derived from the expression of
the author who mentions in the same context
that: if the lessee continues to use the rented
thing without interruption and pays the rent,
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In Codul civil al Romaniei gisim regle-
mentdri despre procedeul relocatiunii (si nu al
prelungirii locatiunii, asa cum prevede Codul
nostru civil), iar aici trebuie sa fim foarte atenti,
deoarece legiuitorul roman puncteaza corect
la art. 1810 alin. 1 CCR ca: Dacd, dupd implini-
rea termenului, locatarul continud sd detind bu-
nul si sd isi indeplineascd obligatiile fard vreo
impotrivire din partea locatorului, se considerd
incheiatd o noud locatiune, in conditiile celei
vechi, inclusiv in privinta garantiilor, iar la alin.
2 spune clar ca: Noua locatiune va fi insd pe du-
ratd nedeterminatd, si aici, concretizeaza ceea ce
spuneam si noi mai sus, ... dacd prin lege sau
conventia partilor nu se prevede altfel, 1asand
si la discretia partilor conditia Incheierii uni nou
contract fard termen, atunci cand evita ambele
sa ceara incetarea contractului initial incheiat.

Chiar si dupa toate acestea, s-ar cere sa
mai precizam ca tacita relocatiune trebuie sa
intruneasca anumite conditii. Una din ele ar fi
ca dupa expirarea termenului contractului, bu-
nul sa nu fie predat locatorului, iar locatarul sa
continue exercitarea folosintei si posesiei aces-
tuia, nefiind suficient ceea ce impune legiuito-
rul in materia prelungirii tacite a contractului
- continuarea raporturilor contractuale, ceran-
du-se aici a fi exercitate acte materiale efective
de stapanire a bunului inchiriat, dupa menirea
si in scopul real ce a determinat locatarul la in-
cheierea contractului.

De asemenea, mai urmeazd a se preci-
za ca relocatiunea poate opera doar in cazul
contractelor de locatiune incheiate initial si
valabile, pentru ca in cazul constatarii temeiu-
rilor de nulitate sau ineficienta a actului prin
care s-a constituit raportul de locatiune, aces-
ta va fi desfiintat anume 1n acest temei, fara a
putea continua pe o perioadd nedeterminata
si fara a se lua 1n calcul expirarea termenului
de prescriptie in declararea nulitatii. Cu alte
cuvinte, daca titlul proprietarului locator este
anulat ori rezolvat, fostul proprietar este in
drept sa rezilieze contractul de locatiune in ca-
zul 1n care nu doreste sa continue relatiile de
locatiune [6, p. 50].

Asadar, urmare a celor constatate, am
propune legiuitorului moldav reformularea
normei de la art. 1280 alin. 1 CC dupa ur-
matoarea variantd, incepand de la titlul ei
»Relocatiunea” cu urmatorul continut: ,(1)
Dacd raporturile contractuale continud in mod
tacit dupd expirarea termenului locatiunii, se

and the lessor does not object, the rental con-
tract is considered extended, or so-called, re-
newed by tacit relocation, even if the parties
did not expressly record this extension.

Yes, in the Civil Code of Romania we find
regulations about the procedure of relocation
(and not the extension of the lease as provided by
our civil code), and here we must be very careful,
because the correct Romanian legislator points
to art. 1810 para. 1 CCR that: If, after the expira-
tion of the term, the lessee continues to own the
asset and fulfill his obligations without any oppo-
sition from the lessor, a new lease is considered
concluded, under the conditions of the old one,
including in terms of guarantees, and in para. 2
clearly says that: The new location will be for an
indefinite period, and here, it concretizes what we
were saying above, ... unless the law or the agree-
ment of the parties stipulates otherwise, leaving
the condition of concluding a new contract to the
discretion of the parties open-ended contract
when it avoids both to request the termination of
the originally concluded contract.

Even after all this, we were asked to specify
that the tacit relocation must meet certain con-
ditions. One of them would be that after the ex-
piration of the contract, the asset should not be
handed over to the lessor, and the lessee should
continue to exercise its use and possession, it be-
ing sufficient what the legislator imposes in the
matter of the tacit extension of the contract - the
continuation of contractual relations, requiring
here to actual material acts of ownership of the
leased property be exercised according to the
purpose and for the real purpose that determined
the lessee at the conclusion of the contract.

Also, it should be specified that the relo-
cation can only operate in the case of initially
valid rental contracts, because in the event of
finding grounds for nullity or ineffectiveness
of the act by which the rental relationship was
established, it will be abolished specifically on
this basis without being able to continue for an
indefinite period and without taking into ac-
count the expiration of the limitation period
in the declaration of nullity. In other words, if
the lessor owner’s title is canceled or resolved,
the former owner has the right to terminate the
lease agreement if he does not want to contin-
ue the lease relationship [6, p. 50].

Therefore, following the findings, we
would propose to the Moldovan legislator the re-
formulation of the rule from art. 1280 para. 1 CC
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considerd incheiatd o noud locatiune in conditiile
celei anterioare, inclusiv in privinta termenu-
lui, dacd pdrtile nu au prevdzut altfel.

Dup cum se observa, am subliniat expre-
sia ce se preocupa de durata noului contract de
locatiune (termenului relocatiunii), insistand
a scoate In evidenta cea de-a doua problema
aratata la inceputul lucrarii, anume ca continu-
area folosirii si posedarii obiectului locatiunii
pe o perioada mare dupa incetarea raportu-
lui initial ar crea multe nedreptati In materia
posibilitatilor garantate de lege posesorului In-
delungat prin institutia uzucapiunii.

Pentru a explica problema inechitatii vom
descrie o situatie a respectivului locatar, rapor-
tata prin comparatie la posesorul sub nume de
proprietar ce poseda pentru uzucapiune.

Asadar, in cazul in care contractul de
locatiune a unui imobil este Incheiat pe un ter-
men de 2 ani, iar la expirarea acestuia locatarul
mai foloseste si poseda acel imobil inca 10, 12
sau 15 ani, acesta nu va putea dobandi un drept
de proprietate asupra bunului prin uzucapiune.

De cealalta parte, dacd o persoana intra
in posesia si folosinta unui apartament al carui
proprietar a decedat, pe care o va exercita, de
asemenea, 10, 12, 15 ani, atunci el va dobandi
dreptul de proprietate prin uzucapiune. Oare
nu identificam aici o inechitate? Credem ca da.
Desi in ambele cazuri exemplificate persoane-
le exercitd o posesie indelungata, in primul caz
nu va dobandi dreptul de proprietate, iar in cel
de-al doilea caz va dobandi. Or, acest lucru este
posibil in temeiul art. 526 al CC, dreptul de pro-
prietate asupra unui bun imobil sau mobil poate
fi inregistrat in registrul bunurilor imobile sau
intr-un alt registru de publicitate cu caracter
constitutiv, in sensul art. 420, in temeiul hota-
rarii judecatoresti prin care se constatd uzu-
capiunea, in folosul posesorului sub nume de
proprietar care I-a posedat timp de 10 ani, in
una din urmatoarele situatii:

- proprietarul inregistrat in registrul de
publicitate a decedat ori, dupa caz, si-a incetat
existenta juridica (cazul persoanei juridice);

- in registrul de publicitate a fost inregis-
trata declaratia de renuntare la proprietate;

- bunul imobil este un teren, cu sau fara
constructii, care nu a fost supus Inregistrarii
primare in registrul bunurilor imobile.

Deci, in cazul in care locatarul va conti-
nua sa posede bunul inchiriat o perioada in-
delungata de timp dupa expirarea termenului

according to the following version, starting from
its title “Relocation” with the following content:
“(1) If the contractual relations continue tacitly
after the expiration of the lease term, a new lease
is considered concluded under the conditions of
the previous one, including regarding the term,
unless the parties have provided otherwise.

As can be seen, | emphasized the phrase
that deals with the duration of the new rental
contract (relocation term), insisting on highlight-
ing the second problem shown at the beginning
of the paper, namely that the continued use and
possession of the rental object on a long period
after the termination of the initial relationship,
would create many injustices in terms of the pos-
sibilities guaranteed by law to the long-term pos-
sessor through the institution of usufruct.

To explain the issue of inequity, we will
describe a situation of the respective lessee
compared to the possessor under the name of
owner who possesses for usufruct.

So, if the lease contract for a building is
concluded for a period of 2 years, and upon its
expiration the lessee uses and owns that build-
ing for another 10, 12 or 15 years, he will not
be able to acquire a right of ownership over the
property by usufruct.

On the other hand, if a person comes into
possession and use of an apartment whose
owner has died, which he will also exercise
for 10, 12, 15 years, he will acquire the right of
ownership by usufruct. Do we not identify an
inequity here? We think so. Although in both
exemplified cases the persons exercise a long
possession, in the first case they will notacquire
the right of ownership, and in the second case
they will. However, this is possible under art.
526 of the CC, the right of ownership over an
immovable or movable asset can be registered
in the immovable assets register or in another
constitutive advertising register, in the sense of
art. 420, based on the court decision establish-
ing the usufruct, in favor of the possessor un-
der the name of owner who possessed it for 10
years, in one of the following situations:

a) the owner registered in the advertis-
ing register has died or, as the case may be, has
ceased to exist legally (in the case of a legal en-
tity)

b) the declaration of relinquishment of
ownership was registered in the advertising
register

c) the immovable asset is a plot of land,
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contractului de locatiune, el nu va dobandi
dreptul de proprietate asupra bunului, atata
timp cat I-a posedat sub nume de locatar si nu
de proprietar, in timp ce intre posesia exercita-
td de primul (posesorul din primul exemplu dat
mai sus) si cea exercitata de al doilea nu exista
nicio diferenta. Or, ambii exercita, de facto, o
posesiune utild, necesara uzucapiunii, asa cum
o cere art. 532 din Codul civil. Potrivit normei,
cu exceptia cazurilor expres prevazute de lege,
nu poate produce efecte juridice decat posesiu-
nea utila. Nu este utild posesiunea discontinug,
tulburatg, clandestina sau precara [7, p. 149].

Dupa noi, pentru a elimina aceasta ine-
chitate sociala, ar fi suficient sa excludem
conditia prelungirii sau, cum spuneam, incheie-
rii unui nou contract de locatiune pe o perioada
nedeterminatd, prin a dispune ca la expirarea
contractului de locatiune, prin vointa tacita a
partilor s-ar putea Incheia un nou contract pe o
durata similara primului. Adica, daca contractul
initial prevede termenul de 2 ani, relocatiunea
sa se produca pe o perioada de 2 ani, fapt ce
ar da ragaz locatorului sa constientizeze ca in
cazul dezinteresarii de bunul sau, exista riscul
pierderii dreptului de proprietate ca efect al
dobandirii lui de catre locatar prin efectul uzu-
capiunii.

O solutie alternativa ar fi cea a prelun-
girii in mod tacit a contractului de locatiune
pentru o perioada de un an de zile. Bundoarsg,
actualmente asa se procedeaza in cazul con-
tractului de arenda (varietate a locatiunii). Or,
potrivitart. 9 alin. 4 din Legea nr. 198/2003 [4]
(Prelungirea contractului de arendd), in cazul
cand termenul arendei expird, iar arendato-
rul nu cere sd i se predea bunurile arendate si
arendasul continua exploatarea acestora, con-
tractul de arenda se considera prelungit pen-
tru un an agricol. Mai mult, in temeiul alin. 5,
in cazul in care arendatorul nu doreste sa pre-
lungeasca contractul de arenda, el va informa
arendasul despre aceasta cu 6 luni inainte de
expirarea termenului arendei.

O alta problema ce s-ar admite din cau-
za prelungirii tacite a contractului de locatiune
ar fi cea a faptului ca continuarea nelimitata a
raporturilor de locatiune poate afecta interesul
noului proprietar, atunci cand bunul a fost In-
strdinat de catre locator. Or, aceasta operatiune
juridica este prevazuta de art. 1276 alin. 1 din
Codul civil, potrivit careia: dacd bunul inchiriat
este instrdinat de locator unui tert, acesta din

with or without constructions, which was not
subject to primary registration in the immov-
able assets register.

So, if the lessee continues to possess the
leased asset for a long period of time after the
lease term expires, he will not acquire owner-
ship of the asset, as long as he possessed it as
lessee and not as owner, in while between the
possession exercised by the first (the possessor
in the first example given above) and that ex-
ercised by the second there is no difference.
However, both exercise, de facto, a useful pos-
session, necessary for usufruct as required by
art. 532 of the Civil Code. According to the rule,
except for the cases expressly provided by law,
only useful possession can produce legal ef-
fects. Discontinuous, disturbed, clandestine or
precarious possession is not useful [7, p. 149].

According to us, in order to eliminate this
social inequity, it would be enough to exclude
the condition of extending or, as we said, con-
cluding a new rental contract for an indefinite
period, by ordering that upon the expiration of
the rental contract, by the tacit will of the par-
ties to could conclude a new contract for a simi-
lar duration to the first one. That is, if the initial
contract provides for a 2-year term, the relo-
cation should take place over a 2-year period,
which would give the lessor a break to realize
that in case of disinterest in his property, there
is a risk of losing the right of ownership as a
result of his acquisition of to the lessee through
the effect of usufruct.

An alternative solution would be to tac-
itly extend the lease for a period of one year.
Well, this is how it is currently done in the
case of the lease contract (variety of the lease).
However, according to art. 9 para. 4 of Law no.
198/2003 [4] (Extension of the lease contract),
in the event that the lease term expires and
the lessor does not ask to hand over the leased
goods and the lessee continues their exploita-
tion, the lease contract is considered extended
for one agricultural year. Moreover, pursuant
to para. 5, if the lessor does not want to extend
the lease, he will inform the lessee about it 6
months before the lease term expires.

Another problem that would be admitted
due to the tacit extension of the lease would be
that the indefinite continuation of the lease may
affect the interest of the new owner, when the
asset has been alienated by the lessor. Howev-
er, this legal operation is provided by art. 1276
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urmd se subrogd de drept locatorului in dreptu-
rile si obligatiile care decurg din locatiune, dacd
locatiunea este opozabild tertului.

Deci, o situatie este cea in care insasiloca-
tarul admite continuarea raporturilor contrac-
tuale si alta ar fi atunci cand un nou proprietar/
locator va admite tacit prelungirea contractu-
lui. Cu alte cuvinte, cum e si firesc, la incheierea
oricarui contract conteaza mult cunoasterea
contragentului (cel cu care inchei contractul),
mai ales a contractului de locatiune, unde lo-
catorul, spre exemplu, nu va putea recupera
bunul sau de la o persoana ce 1-a dobandit cu
buna credinta si titlul oneros de la locatar®. Mai
mult, avand 1n vedere ca majoritatea contrac-
telor de locatiune nu se incheie in forma scri-
sa, in caz de litigiu, noul proprietar nu va putea
proba intelegerea pe care a avut-o locatarul cu
fostul proprietar. Prin urmare, in cazul in care
prelungirea tacita se va face pe un termen de
un an, sansele noului proprietar de a revoca ra-
portul contractual sunt mai mari.

De asemenea, problematica legata de
acest fenomen juridic ar fi mult mai largs,
fapt ce ar genera mai multe probleme cu mul-
te necunoscute. Bundoara, care ar fi actiunile
concrete ale partilor contractului care indica
asupra prelungirii tacite a contractului? Poate
fi considerat prelungit tacit contractul atunci
cand partile nu au intreprins masuri ce ar in-
dica vointa lor de incetare a raportului si care
sunt actiunile ce ar proba faptul exprimarii
acesteia? Poate fi obligat locatarul sa continue
la infinit folosinta bunului daca a omis din in-
tamplare termenul expirarii contractului sau
a fost In imposibilitatea de a restitui bunul?
Nu cumva va fi calificatd Intarzierea restituirii
bunului drept o acceptare tacita a continudrii
raporturilor contractuale? Ce se intampla cu
raporturile de sublocatiune atunci cand con-
tractul de locatiune se prelungeste tacit pe o
perioada nedeterminata? etc., etc.

in concluzie, considerim ci formula
actuala de reglementare a conditiilor prelun-

3 Potrivit art. 527 al Codului Civil, dobanditorul de buna-
credintd dobandeste dreptul de proprietate asupra bunu-
lui mobil prin intrare in posesie si in cazul in care cel care
a dispus de bun nu era proprietarul lui, nu avea imputer-
niciri de a dispune de bun sau actul juridic de dispozitie
era ineficient pe alt temei. In contextul reglementirilor
date Incercam a arata cd atunci cand locatarul instrdinea-
za bunul 1n perioada expirarii termenului locatiunii, loca-
torul din aceastd cauza nu are posibilitatea de a reintra in
posesia bunului sau.

para. 1 of the Civil Code, according to which: if
the leased property is alienated by the lessor to
a third party, the latter shall by right be subro-
gated to the lessor in the rights and obligations
arising from the lease, if the lease is opposable
to the third party.

So, one situation is where the lessee her-
self admits the continuation of the contractual
relations and another would be when a new
owner/lessor will tacitly admit the extension of
the contract®. In other words, as is natural, when
concluding any contract it is very important to
know the counterparty (the one with whom
you conclude the contract), especially the rental
contract, where the lessor, for example, will not
be able to recover his asset from a person who
acquired it in good faith and onerous title from
the lessee. Moreover, given that most rental con-
tracts are not concluded in written form, in the
event of a dispute, the new owner will not be
able to prove the understanding that the tenant
had with the previous owner. Therefore, if the
tacit extension will be for a period of one year,
the chances of the new owner to revoke the con-
tractual relationship are higher.

Also, the issue related to this legal phe-
nomenon would be much wider, which would
generate more problems with many unknowns.
Well, what would be the concrete actions of the
parties to the contract that indicate the tacit ex-
tension of the contract? Can the contract be con-
sidered tacitly extended when the parties have
not taken measures that would indicate their
will to terminate the relationship and what are
the actions that would prove the fact of its ex-
pression? Can the lessee be forced to continue
using the property indefinitely if he accidentally
missed the contract expiration date or was un-
able to return the property? Won't the delay
in returning the asset be qualified as a tacit ac-
ceptance of the continuation of the contractual
relationship? What happens to subletting rela-
tionships when the lease is tacitly extended in-
definitely? etc., etc.

3 According to art. 527 of the Civil Code, the acquirer in
good faith acquires the right of ownership of the movable
asset by entering into possession and in the event that the
person who disposed of the asset was not its owner, did
not have powers to dispose of the asset or the legal act
of disposition it was ineffective on another basis. In the
context of the given regulations, we try to show that when
the lessee alienates the property during the expiration of
the lease term, and the lessor for this reason was not able
to regain possession of his property.
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girii tacite a contractului de locatiune prezinta
anumite riscuri, facand posibila interpretarea
diferita a respectivei conditii si care, de altfel,
produce efecte diferite In comparatie cu taci-
ta relocatiune. Pe cale de consecinta, poate sa
puna locatorul in situatia de a nu putea soli-
cita Incetarea raporturilor contractuale dupa
prelungirea lor in mod tacit, decat dupa expi-
rarea termenului maxim stabilit de lege - de
99 de ani. Mai mult, posedarea indelungata a
bunului dupa expirarea termenului contrac-
tului de locatiune face imposibila dobandirea
dreptului de proprietate prin uzucapiune,
chiar In conditiile actuale a institutiei uzuca-
piunii extratabulare.

In scopul evitarii respectivelor riscuri,
neclaritati si nedreptati, consideram ca este ne-
cesar ca legiuitorul sa recurga la revizuirea tex-
tului normei de la art. 1280 a Codului civil, prin
a alege din mai multe optiuni: ori sa inlocuiasca
chestiunea prelungirii tacite a contractului de
locatiune cu relocatiunea, ori sa stabileasca un
termen fix pentru contractul de locatiune pre-
lungit in mod tacit, asa cum e reglementat in
cazul prelungirii contractului de arenda.

In conclusion, we believe that the current
formula for regulating the conditions of the tacit
extension of the rental contract presents certain
risks, making possible the different interpreta-
tion of that condition and which, moreover, pro-
duces different effects compared to the tacit re-
location. As a consequence, it can put the lessor
in the situation of not being able to request the
termination of contractual relations after their
tacit extension, only after the expiration of the
maximum term established by law - 99 years.
Moreover, the long possession of the asset af-
ter the expiration of the lease contract makes
it impossible to acquire the right of ownership
through usufruct, even under the current condi-
tions of the institution of extra-tabular usufruct.

In order to avoid the respective risks, am-
biguities and injustices, we consider that the leg-
islator should resort to revising the text of the
rule from art. 1280 of the Civil Code, by choosing
from several options: either to replace the issue
of the tacit extension of the lease contract with
relocation, or to establish a fixed term for the
tacitly extended lease contract, as it regulates in
the case of the extension of the lease contract.
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