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In articol se analizeazd aspectele citdrii
pdrtilor in proces la examinarea cauzelor penale
in instanta de apel, prevederile generale cu pri-
vire la procedura citdrii, atributiile procurorului si
a instantei de apel in acest sens. Expunerea pro-
blemei stiintifice constd in analiza si reevaluarea
cadrului legislativ si practic al etapei de citare a
pdrtilor pe cauzele penale in instanta de apel. Po-
trivit art. 412 alin. (4) Codul de procedurd penald al
RM, judecarea apelului se face cu citarea legald a
pdrtilor siinmdénarea copiilor de pe apel, iar potri-
vit alin. (5) neprezentarea acestora nu impiedicd
examinarea cauzei. Prevederile art. 235-243 ale
Codului de procedurd penald al Republicii Moldo-
va reglementeazd procedura de citare a pdrtilor.
Astfel, pdrtile care au participat la judecarea ca-
uzei in instanta de fond trebuie sd fie legal citate
in instanta de apel.

Cuvinte-cheie: proces penal, apel, pdrti in pro-
ces, citatie, procedurd de citare.

The article analyzes some aspects of summon-
ing the parties to the trial tu examine criminal
cases in the appellate court, general provisions
regarding the summons procedure, the powers
of the prosecutor and the appellate court in this
regard. The scientific relevant problem solved is in
analysis and re-evaluation of the legislative and
practical framework of the stage of summoning
the parties to criminal cases in the court of ap-
peal. According to art. 412 para. (4) Code of Crimi-
nal Procedure of the Republic of Moldova the
judgment of the appeal is made with the legal
summons of the parties and the handing over of
the children on the appeal. According to para. (5)
their non-presentation does not prevent the ex-
amination of the case. The provisions of art. 235 -
243 Code of Criminal Procedure of the Republic of
Moldova regulates the procedure of summoning
the parties. Thus, the parties who took part in the
trial in the court of first instance must be legally
summoned to the court of appeal.

Keywords: criminal proceedings, appeal, par-
ties to the proceedings, summons, the procedure
for summoning the parties.

Introducere. Odata cu punerea pe rol
a cauzei penale la instanta de apel se citeaza
partile in proces. De asemenea, se verifica daca
partile si persoanele interesate au fost citate
corespunzator si daca a avut loc citarea lega-
1a a acestora. Verificarea organizarii sedintei
instantei de apel presupune si verificarea in-
deplinirii citarii partilor, daca la sedinta de ju-
decata participa inculpatul care se afla in stare
de arest si daca i-a fost asigurata asistenta juri-
dicd garantati de stat. In cazul in care una din
parti nu a fost legal citata si nu s-a prezentat
la sedinta de judecata, sau inculpatul, aflat in
stare de arest, nu a fost escortat la instanta, ori
aparatorul nu s-a prezentat, a carui participare
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Introduction. Once the criminal case has
been filed with the appellate court, the parties to
the proceedings are summoned. It must be as-
certained whether the parties and persons con-
cerned have been duly summoned and if their
legal summons has taken place. Verification of
the organization of the hearing of the court of
appeal involves verifying compliance with the
summons of the parties, if the defendant partici-
pates in the court hearing, who is under arrest,
if he has been provided with legal assistance
guaranteed by the state. If one of the parties was
not legally summoned and did not appear at the
court hearing, or the defendant, who is under ar-
rest, was not escorted to court, or the defender
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este obligatorie, judecarea apelului se amana
pentru o altd data, cu indeplinirea repetata a
cerintelor legale. Procurorul, ca garant al res-
pectarii legii, urmeaza sa verifice daca instanta
de apel respecta prevederile art. 402 alin. (6)
Codul de procedura penald, precum si art. 345
Codul de procedura penala (in continuare
CPP), privind citarea partilor si predispunerea
de timp suficient pentru pregatire.

Metode si materiale aplicate. La elabo-
rarea acestui articol a fost folosit material teo-
retic, normativ si empiric. De asemenea, cerce-
tarea respectivului subiect a fost posibila prin
aplicarea mai multor metode de investigare
stiintifica specifice teoriei si doctrinei procesu-
al-penale: metoda logicd, metoda analizei com-
parative, analiza sistemica etc.

Scopul cercetarii. Examinarea si anali-
za normelor legale, practicii judiciare si a doc-
trinei privind procedura de citare a partilor la
examinarea cauzelor penale in instantele de
apel.

Rezultate obtinute si discutii. Partile
care au participatlajudecarea cauzeiin instanta
de fond trebuie sa fie legal citate in instanta de
apel [1; 2]. De asemenea, remiterea partilor a
copiilor apelurilor declarate este o cerinta obli-
gatorie, neexecutarea cdreia lipseste partea de
posibilitatea de a-si expune pozitia si Incalca
dreptul la apdrare [3, pct.2].

In comparatie cu prima instanti, pre-
zentarea in persoana a inculpatului in instanta
de apel nu are aceeasi importantd decisiva.
Modalitatile de aplicare a art. 6 CEDO 1n apel
depind de particularitatile procedurii in cauza,
fiind necesar sa fie luate In consideratie ansam-
blul procedurii desfasurate in sistemul national
si rolul instantei de apel [4, § 60].

Reiesind din plenitudinea de jurisdictie
ce o are instanta de apel, art. 6 CEDO nu ga-
ranteaza In mod necesar dreptul la o sedinta
publica si dreptul de a se prezenta in persoa-
na [5, § 31]. Trebuie sa fie luate in considera-
re particularitatile procedurii si modul in care
interesele partii apararii au fost prezentate si
protejate in fata instantei de apel [6, § 54; 7, §
36].

Potrivit lui C. S. Paraschiv, ,in practica
Curtii de Apel Bucuresti, s-a decis astfel c3, ata-
ta vreme cat apelul declarat de inculpat sau de
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did not show up, whose participation is manda-
tory, the judgment of the appeal is postponed for
another time, with repeated compliance with le-
gal requirements. The prosecutor, as a guaran-
tor of compliance with the law, to verify whether
the appellate court complies with the provisions
of art. 402 para. (6) Code of Criminal Procedure,
as well as art. 345 Code of Criminal Procedure
(hereinafter CCP), on summoning the parties
and providing sufficient time for preparation.

Methods and materials applied. Theo-
retical, normative and empirical material was
used in the elaboration of this article. Also, the
research of the respective subject was possible
by applying several methods of scientific inves-
tigation specific to the theory and doctrine of
criminal procedure: logical method, compara-
tive analysis method, systemic analysis, etc.

The purpose of the research. Examina-
tion and analysis of the normative framework,
judicial practice and of the doctrine regarding
the on the procedure for summoning the par-
ties to the examination of criminal cases in the
courts of appeal.

Results obtained and discussions. The
parties who took part in the trial in the court
of first instance must be legally summoned to
the court of appeal [1; 2]. The remittance of
copies of declared appeals is a mandatory re-
quirement, non-enforcement which lacks the
opportunity to state its position and infringes
the right of defense [3, pct.2].

Compared to the first instance, the presen-
tation in person of the defendant in the appellate
court does not have the same decisive impor-
tance. The modalities of application of art. 6 ECHR
on appeal, depending on the particularities of the
procedure in question and the whole procedure
in the national system must be considered, and
the role of the appellate court [4, §. 60].

Based on the full jurisdiction of the ap-
pellate court, art. 6 The ECHR does not neces-
sarily guarantee the right to a public hearing
and the right to appear in person [5, §. 31]. The
particularities of the procedure must be con-
sidered and how the interests of the defense
party were presented and protected before the
appellate court [6, §. 54; 7, §. 36].

According to Paraschiv C.S., ,In practice,
the Bucharest Court of Appeal decided that,
as long as the appeal declared by the defen-
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procuror nu vizeaza latura civila a procesului,
ci numai latura penal3, partea civil3, care nu a
atacat hotdrarea, nu trebuie citata in instanta
de apel. .. Daca insa apelul procurorului a
fost facut fara rezerve - ceea ce inseamna ca
are efect devolutiv integral -, citarea tuturor
partilor este obligatorie.” [8, p.169].

Judecarea apelului are loc in prezenta
inculpatului, cu exceptiile prevazute la art. 321
CPP RM, si este necesara verificarea tuturor
adreselor inculpatului, cunoscute din materia-
lele cauzei penale, intru respectarea prevederi-
lor art. 412 alin.(3) si 242 CPP RM, pentru cita-
rea legald a inculpatului [9, pct.6.2].

Adeverinta sau recipisa despre primirea
de catre partea 1n proces a citatiei, cu indicatia
datei primirii, se restituie instantei de apel. Lip-
sa adeverintei constituie temei pentru stabili-
rea altui termen de judecata [9, pct.13].

,Procedura de citare nu este legal indepli-
nitd Tn cazul In care citatia se afiseaza fara a cu-
prinde mentiuni privind numarul apartamen-
tului din adresa celui citat sau fara a cuprinde
mentiuni privind blocul si scara, desi numarul
apartamentului este indicat. In aceste cazuri,
este indecent cazul de casare (Curtea Suprema
de Justitie a Republicii Moldova (in continua-
re CSJ), decizia nr.1499, din 21.03.2001).” [10,
p.568].

In alti spet4, judecata in prima instanti a
avutloc in lipsa inculpatului, care nu a fost legal
citat, deoarece din dovada de indeplinire a pro-
cedurii pentru termenul sedintei a rezultat ca
acesta a fost citat la adresa din Brdila, fara a se
indica numarul imobilului, incalcandu-se astfel
dispozitiile procesual-penale, care prevad ca
adresa celui citat trebuie sa cuprind3, in orase
si municipii: localitatea, judetul, strada, numa-
rul si apartamentul unde locuieste. Curtea de
apel a admis apelul inculpatului, a desfiintat
sentinta si a trimis cauza la aceeasi instanta
spre rejudecare (Curtea de Apel Galati, Sectia
penald, decizia nr.409/2002) [11, p.130].

,n jurisprudenta nationald (DCP CSJ
nr.1re-1284/2008, din 26.12.2008) s-a aratat c3,
din motivul citarii necorespunzatoare, modali-
tatea de administrare a probelor in sustinerea
acuzatiilor inaintate inculpatilor poate fi ine-
chitabila in sensul art. 6 al CEDO” [10, p.585].

In cazul in care inculpatul nu a fost citat
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dant or the prosecutor does not concern the
civil side of the trial, but only the criminal side,
the civil party who did not challenge the judg-
ment should not be summoned to the appellate
court. ... But if the call of the prosecutor was
made without reservations - which means it
has a full devolving effect -, citation of all par-
ties is mandatory.” [8, p.169]

The trial of the appeal takes place in the
presence of the defendant, with the exceptions
provided in art. 321 CCP and it is necessary to
check all the addresses of the defendant known
from the materials of the criminal case, in com-
pliance with the provisions of art. 412 para (3)
and 242 CCP, legal summons of the defendant
[9, pct.6.2].

Proof or receipt of receipt of the summons
by the party to the proceedings, with the indica-
tion of the date of receipt, is returned to the ap-
pellate court. The lack of a certificate is the basis
for establishing another trial term [9, pct.13].

»The summons procedure is not legally
fulfilled if the summons is displayed with-
out including any information regarding the
apartment number from the address of the
summoned person or without mentioning the
block and the ladder, although the apartment
number is indicated. In these cases, the case for
scrapping is indecent (Supreme Court of Justice
of Republic of Moldova (hereinafter SCJ), deci-
sion n0.1499 of 21.03.2001).” [10, p.568]

In another case, the trial in the first in-
stance took place in the absence of the defen-
dant, who was not legally summoned, because
from the proof of fulfillment of the procedure
for the term of the meeting it resulted that he
was summoned to the address from Braila,
without indicating the number of the property,
thus violating the criminal procedural provi-
sions, which stipulate that the address of the
person summoned must include, in cities and
towns: town, county, street, number and apart-
ment where he lives. The Court of Appeal al-
lowed the defendant’s appeal, he overturned
the sentence and sent the case to the same
court for retrial (Galati Court of Appeal, Crimi-
nal Section, decision n0.409/2002) [11, p.130].

»In the national jurisprudence (SCJ, deci-
sion no.1re-1284/2008 of 26.12.2008) it was
shown that due to improper citation, the way
of administering the evidence in support of the
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legal si nu a fost asistat de un avocat in cadrul
judecarii cauzei in prima instanta, se considera
ca fondul cauzei nu a fost rezolvat [12].

O singurd solutie legala a instantei de
apel 1n aceste cazuri este casarea sentintei pri-
mei instante si dispunerea rejudecarii de catre
instanta a carei hotarare a fost anulatg, in te-
meiul art. 415 alin. (2) pct. 3) CPP RM.

»Schimbarea de catre inculpat a domici-
liului in cursul procesului penal impune aduce-
rea acestui fapt la cunostinta organelor judici-
are pentru a se dispune citarea la noua adre-
sa. Daca inculpatul nu 1si indeplineste aceasta
obligatie, el nu mai poate invoca judecarea ca-
uzei in lipsa sa si necitarea la aceasta adres3,
intrucat, in acest fel, el s-ar prevala de propria
culpa (Curtea de Apel Bucuresti, Sectia a 1I-a pe-
nald, decizia nr.226/1997)” [11, p.135].

Potrivit art.238 alin.(3') CPP RM, Bdnu-
itul, Tnvinuitul sau inculpatul are obligatia de a
informa, in termen de cel mult 3 zile, organul de
urmdrire penald, procurorul, instanta de judeca-
td despre schimbarea domiciliului. In cadrul audi-
erii, banuitul, invinuitul sau inculpatul este infor-
mat cu privire la aceastd obligatie si cu privire la
consecintele nerespectdrii ei. In temeiul acestor
norme, intr-o cauza penala, judecarea cauzei si
pronuntarea sentintei de prima instanta a avut
loc 1n lipsa inculpatului [13, p.2-3].

Instantei de judecatalirevine obligatia de
a mentiona in hotararea judecatoreasca teme-
iurile care au stat la baza deciziei de examina-
re a cauzei in lipsa inculpatului si indeplinirea
tuturor cerintelor legale cu citarea inculpatului
si asigurarea prezentei acestuia la judecarea
cauzei. Eschivarea inculpatului de a se prezen-
ta la proces urmeaza a fi analizata si de catre
instanta de apel, cu efectuarea unui control su-
plimentar pe marginea eschivarii inculpatului
sau pentru stabilirea locului de aflare a acestu-
ia, ex.: dispunerea aducerii silite, anuntarea in
cautare, solicitarea la adresa inspectoratului de
politie privind cautarea inculpatului [14].

In jurisprudenta CtEDO s-a stabilit cd ,in
2007 reclamantul a fost condamnat in Olanda
la patru ani de Inchisoare, iar in 2009 a fost
eliberat. La scurt timp a fost arestat in Norve-
gia pentru comiterea altor infractiuni. in 2010,
instanta de apel din Olanda a condamnat recla-
mantul in contumacie, marindu-i pedeapsa la
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accusations submitted to the defendants may
be unfair within the meaning of art. 6 to the
ECHR” [10, p.585].

If the defendant has not been legally sum-
moned and was not assisted by a lawyer at trial
in the first instance, it is considered that the
merits of the case have not been resolved [12].

The only legal solution for the appellate
court in these cases is quashing the sentence of
the first instance and the order of the retrial by
the court whose judgment has been set aside,
pursuant to art. 415 para. (2) pt. 3) CCP.

»The change of domicile by the defendant
during the criminal trial it is necessary to bring
this fact to the attention of the judicial bodies
in order to order the summons to the new ad-
dress. If the defendant does not fulfill this obli-
gation, he can no longer invoke the trial in his
absence and not be summoned to this address,
since in this way he would use his own fault
(Bucharest Court of Appeal, Section II penal,
decision n0.226/1997)” [11, p.135].

According to the article 238 para (3/1)
CCP - The suspect, the accused or the defendant
has the obligation to inform, within a maximum of
3 days, the criminal investigation body, the pros-
ecutor, the court about changing residence. At the
hearing, the suspect, the accused or the defendant
he shall be informed of this obligation and of the
consequences of failure to comply with it.

Under these rules, in a criminal case, the
trial of the case and the pronouncement of the
first instance sentence took place in the ab-
sence of the defendant [13, p.2-3].

It is incumbent upon the court to state in
the judgment the grounds on which the decision
to examine the case was based in the absence
of the defendant and fulfilling all legal require-
ments by summoning the defendant and ensur-
ing his presence at the trial. The finding of the
fact of the defendant’s avoidance to appear at
the trial is to be analyzed by the appellate court,
with an additional check on the defendant’s
dodge or the possibility of establishing its loca-
tion, for example, ordering the summons, an-
nouncing the search, requesting the police in-
spectorate to search for the defendant [14].

It has been established in the jurispru-
dence of the ECtHR that, ,In 2007 the applicant
was sentenced to four years in prison in the
Netherlands, and in 2009 he was released from
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optanide inchisoare. Curtea a stabilit ca refuzul
instantei de apel de a avea In vedere masurile
care i-ar fi permis reclamantului sa participe la
sedinta a fost greu de inteles, cu cat condam-
narea sa a crescut la opt ani. Curtea a fost de
acord cu Guvernul, ca arestarea reclamantului
in Norvegia fusese o consecinta directa a con-
duitei sale si a recunoscut ca legitime intere-
sele rudelor supravietuitoare ale victimei si
ale societatii de a vedea ca procedurile penale
impotriva reclamantului au ajuns la o conclu-
zie. Totusi, avand in vedere locul proeminent
pe care 1l ocupa dreptul la un proces echitabil,
nici prezenta reclamantului la sedinte din pri-
ma instanta, nici conduita activa a apararii nu
au putut compensa lipsa reclamantului in fata
celei de-a doua instante.” [15, p.171-172].

A. Ialanji a mentionat ca ,procedura pri-
vind anuntarea in cautare este o premisa pen-
tru adoptarea deciziei de judecare a cauzei in
lipsa inculpatului, insa se atesta lipsa regle-
mentdrii la nivel national a procedurii date si
a unui termen dupa care instanta poate dispu-
ne examinarea cauzei in lipsa inculpatului din
momentul anuntdrii acestuia in cautare.” [15,
p.184].

Autorul a propus completarea art. 389
alin. (1) CPP RM cu fraza: ,Sentinta de condam-
nare adoptatd in lipsa inculpatului contine te-
meiurile de fapt si de drept privind judecarea
in lipsa.” [15, p.189].

Sustinem propunerea facuta, or, dese-
ori instantele de judecata nu argumenteaza in
hotararea judecatoreasca solutia cu privire la
dispunerea judecarii cauzei in lipsa inculpatu-
lui, iar motivarea unei hotarari se exprima prin
faptul ca judecatorul este obligat sa indice mo-
tivele solutiei adoptate.

Or, potrivit jurisprudentei CtEDO, proce-
sul In ansamblu este echitabil daca acuzatului
i s-a permis sa atace sentinta de condamnare
in absenta sa si a avut dreptul de a fi prezent
la sedinta instantei de apel, deschizand astfel
posibilitatea unei noi examinari in fapt si in
drept a invinuirii (Idalov c. Federatiei Ruse, din
22.05.2012, §. 171, Jones c. Regatului Unit, din
09.09.2003) [16].

Trimiterea cauzei spre rejudecare la
prima instantda dupa admiterea apelului este
posibila si in situatia cand judecata in pri-
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prison. He was soon arrested in Norway for
other crimes. In 2010 the Dutch appellate court
sentenced the applicant in absentia to eight
years’ imprisonment. The Court held that, the
appellate court’s refusal to consider the mea-
sures which would have allowed the applicant
to attend the hearing it was difficult to under-
stand how much his sentence increased to eight
years. The Court agreed with the Government
that the arrest of the applicant in Norway had
been a direct consequence of his conduct and
recognized as legitimate the interests of the
victim’s surviving relatives and society to see
that the criminal proceedings against the appli-
cant concluded. However, given the prominent
place of the right to a fair trial, nor the presence
of the applicant at first instance hearings, nor
the active conduct of the defense they could not
make up for the applicant’s absence before the
second instance.” [15, p.171-172]

[alanji A. mentioned that, ,the search war-
rant procedure is a prerequisite for the decision
to try the case in the absence of the defendant,
however, there is a lack of national regulation
of the procedure and a deadline after which the
court may order the examination of the case in
the absence of the defendant at the time of his
announcement in the search.” [15, p.184]

The author proposed the completion of
art. 389 para. (1) CCP with the phrase: ,The
conviction handed down in the absence of
the defendant contains the factual and legal
grounds for the trial in absentia.” [15, p.189]

We support the proposal made. Often the
courts do not argue in the court decision the so-
lution regarding the ordering of the trial of the
case in the absence of the defendant and the
reasoning of a decision is expressed by the fact
that the judge is obliged to indicate the reasons
for the solution adopted.

According to ECtHR, the trial as a whole
is fair if the accused has been allowed to appeal
the sentence in his absence and had the right to
be present at the appellate court hearing, thus
opening the possibility of a new factual and
legal examination of the accusation (I/dalov v.
Russian Federation, of 22.05.2012, §. 171, Jones
v. The United Kingdom, of 09.09.2003) [16].

After the admitting the appeal request
Submission of the case for retrial to the first in-
stance it is also possible in the case where the
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ma instanta a avut loc in lipsa unei parti care,
desi legal citata, a fost In imposibilitate de a se
prezenta si de a incunostinta instanta despre
aceastd imposibilitate [11, p.139-140].

Instanta este obligatd sa citeze persoa-
nele detinute la locul de detinere, chiar daca
persoana citata executa o pedeapsa in stra-
inatate. Or, potrivit art. 238 alin. (5) CPP RM,
»Detinutii se citeaza la locul de detinere prin
administratia institutiei de detentie”.

Daca este necesar, instanta de apel poa-
te recunoaste prezenta partilor obligatorie si
ia masurile corespunzatoare pentru asigurarea
prezentei lor. In decizia CS] a RM pe cauza pena-
1a nr.1ra-516/2018 din 22.05.2018, a fost con-
statat, ca ,instanta de apel a trecut cu vederea
si argumentele avocatului participant in sedinta
de judecata, O.T., care a solicitat amanarea exa-
minarii cauzei din motiv ca nu este dovada citarii
legale a tuturor partilor (f.d. 18, vol. II), iar refu-
zul instantelor de a verifica argumentele apara-
rii cu privire la citarea necorespunzatoare si de
a-i oferi sansa sa se prezinte in fata autoritatilor
ar putea pune problema incalcarii prevederilor
art. 6 § 1 din Conventie (hot. CtEDO Vasiliciuc c.
Republicii Moldova, § 40).” [17, p.9].

Participarea aparatorului la judecarea
apelului este obligatorie, daca acest lucru il cer
interesele justitiei. CS] a RM pe cauza penala
nr.1ra-376/2005 a explicat c3, ,fara indeplinirea
citdrii legale a inculpatei si avocatului acesteia,
instanta de apel a incalcat dreptul inculpatei la
aparare si dreptul la un proces echitabil. Art.6
CEDO garanteaza dreptul invinuitului de a parti-
cipa la examinarea propriei cauze penale.” [18].

Totodatd, dreptul inculpatului de a fi apa-
rat de un avocat ales nu este unul absolut [19,
§ 45; 20, § 31]. In principiu, alegerea de citre
acuzat a unui avocat trebuie sa fie respectata
[21, § 54]. Instantele de judecata nationale, In
cazurile existentei motivelor suficiente si pre-
domindrii intereselor justitiei, pot sa nu tina
seama de aceasta alegere [19, § 45; 22, § 29].
Caracterul specific al procesului poate justifica
ca un avocat specializat sa prezinte oral argu-
mentele apararii [19, § 47].

Intr-o cauza penald, partea vitimati
a declarat recurs ordinar Impotriva deciziei
instantei de apel, sustinand cad n-a fost citat
legal in sedinta instantei de apel si, astfel, a
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trial at first instance took place in the absence
of a party was unable to appear and to inform
the court of this impossibility [11, p.139-140].

The court is obliged to summon the de-
tainees to the place of detention even if the sum-
moned person is serving a sentence abroad. Ac-
cording to art. 238 para. (5) CCP - ,Detainees
are summoned to the place of detention by the
administration of the detention institution”.

If necessary the appellate court may rec-
ognize the presence of the obligatory party
and take appropriate measures to ensure their
presence. In the decision of the SC] of the Re-
public of Moldova on criminal case no. 1ra-
516/2018 of 22.05.2018, it was found ,the ap-
pellate court also disregarded the arguments of
the lawyer participating in the court hearing,
O.T. requested that the case be adjourned be-
cause there is no evidence that all parties are
legally summoned (ft. 18, vol. I1), and the refusal
of the courts to verify the defense’s arguments
regarding the improper citation and to give him
a chance to appear before the authorities, could
raise the issue of violating the provisions of art.
$. 6 para 1 of the Convention (ECtHR Vasiliciuc v.
Republic of Moldova, §.40)” [17, p.9].

The participation of the defender in the
judgment of the appeal is mandatory, if the
interests of justice so require. The SCJ] of the
Republic of Moldova on criminal case no. 1ra-
376/2005, explained that ,without fulfilling
the legal summons of the defendant and her
lawyer, the appellate court violated the defen-
dant’s right of defense and the right to a fair
trial. Art.6 ECHR guarantees the right of the ac-
cused to participate in the examination of his
own criminal case.” [18]

At the same time, the right of the defen-
dant to be defended by a chosen lawyer is not
an absolute one [19, §. 45; 20, §. 31]. The choice
of a lawyer by the accused must be respected
[21, §. 54]. National courts they may not con-
sider this choice in cases where there are suf-
ficient grounds and the predominance of the
interests of justice [19, §. 45; 22, §. 29]. The
specific nature of the proceedings may justify a
specialist lawyer presenting oral defense argu-
ments [19, §. 47].

In a criminal case, the injured party filed
an ordinary appeal against the decision of the
appellate court he argued that he was not le-
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fost in imposibilitate de a participa la judeca-
rea cauzei in instanta de apel. La dosar a fost
anexata copia citatiei expediate partii vatama-
te pentru sedintd, dar nu exista date privind
receptionarea. De asemenea, nu exista alte do-
vezi privind citarea partii vatamate in sedinta
instantei de apel in ziua cand s-a judecat apelul.
Prin urmare, cauza a fost judecata in apel fara
citarea legala a partii vatamate, ceea ce a con-
stituit temei pentru recurs ordinar si casarea
deciziei instantei de apel, potrivit art. 427 alin.
(1) pct.5) CPP RM. Din prevederile art. 17 alin.
(2) CPP RM rezulta ca instanta judecatoreasca
este obligata sa asigure participantilor la pro-
cesul penal o deplina exercitare a drepturilor
lor procesuale [23, pct.4.2]. In cazul in care par-
tea vatamata nu a fost citata legal pentru par-
ticipare la sedinta instantei de apel, hotararea
adoptata se va considera nelegala [24].

La numirea si pregdtirea sedintei de ju-
decatd in instanta de apel, judecatorii trebuie
sa verifice daca persoanele, a caror interese se
ating, au fost instiintate despre apelurile depu-
se si daca le-au fost remise copiile apelurilor cu
explicarea dreptului de a depune o referinta in
scris si In termen, care trebuie sa corespunda
cu termenul stabilit pentru declararea apelului.
La aceasta categorie de persoane practica judi-
ciara atribuie persoanele condamnate (achita-
te), care nu au contestat sentinta si aparatorii
lor, precum si persoanele in privinta carora
hotararile judecatoresti au fost adoptate in lip-
sd [25, p.1099]. Incalcarea cerintei mentionate
CtEDO apreciaza ca o incalcare a dreptului la un
proces echitabil in contextul art.6 al Conventiei
[26,§ 70-76].

In caz de atragere la raspundere penali a
cetatenilor altor state, procurorul ezita uneori
sa-i citeze 1n statul de origine, unde acestia s-ar
aflain mod legal, deoarece in momentul parasirii
teritoriului Republicii Moldova, acestia nu erau
restrictionati in libertatea de circulatie de vreo
masura preventiva, procurorul considerand in
mod gresit cad este suficientd citarea la locul de
resedintd temporara in Republica Moldova.

Or, art. 539 alin. (1) CPP RM prevede ca
martorul, expertul sau persoana urmaritd, in
cazul in care nu sunt date in cautare, aflati pes-
te hotarele Republicii Moldova, pot fi citati de
catre organul de urmarire penald pentru exe-
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gally summoned to the appellate court hearing
and thus was unable to attend the trial in the
appellate court. A copy of the summons sent to
the injured party for the hearing was attached
to the file, but there are no data on reception.
Likewise, there is no other evidence regarding
the summoning of the injured party in the hear-
ing of the appellate court on the day the appeal
was heard. Therefore, the case was tried on ap-
peal without the legal summons of the injured
party, which was the basis for ordinary appeal
and quashing of the decision provided by art.
427 para. (1) pt.5) CCP. From the provisions of
art. 17 para. (2) CPP RM results that the court
is obliged to ensure that participants in crimi-
nal proceedings fully exercise their procedural
rights [23, pct.4.2].

If the injured party has not been legally
summoned to attend the appellate court hear-
ing, the decision taken will be considered ille-
gal. [24].

When appointing and preparing the
court hearing in the appellate court, judges
must ascertain whether the persons whose in-
terests are affected have been notified of the
appeals and if copies of the calls have been pro-
vided with an explanation of the right to sub-
mit a written and timely reference, which must
meet the deadline set for declaring the appeal.
Judicial practice is attributed to this category
of persons convicted persons (acquitted), who
did not contest the sentence and their defend-
ers, as well as the persons in respect of whom
the judgments were adopted in absentia [25,
p-1099]. Violation of this requirement The EC-
tHR considers that a violation of the right to a
fair trial in the context of Article 6 of the Con-
vention [26, §. 70-76].

In case of criminal prosecution of citizens
of other states, the prosecutor sometimes hesi-
tates to summon them to their state of origin,
where they would be legally located, because at
the time of leaving the territory of the Repub-
lic of Moldova, they were not restricted in their
freedom of movement by any preventive mea-
sures. Prosecutor wrongly considering that it is
sufficient to summon him to the place of tem-
porary residence in the Republic of Moldova.
Article 539 para. (1) CCP provides that the -
»witness, the expert or the person being pur-
sued located outside the Republic of Moldova if
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cutarea anumitor actiuni procesuale pe terito-
riul Republicii Moldova. In acest caz, citatia nu
poate contine somatii de aducere fortata in fata
organului de drept [27, p.9].

Jn cauza CtEDO Hermi c Italiei
(18.10.2006, nr.18114/02, § 90), Marea Camera,
examinand materialele cauzei, a considerat ca
reclamantul cunostea limba italiana suficient
pentru a intelege ce era scris In avizul ce 1l in-
forma despre data la care va avea loc audierea
in fata Curtii de Apel. ... Mai mult decat atat, ...
la epoca procesului sdu in apel reclamantul a
locuit 1n Italia cel putin zece ani, iar In timpul
unei arestdri In anul 1999 el a fost in stare sa
dea carabinierilor precizari in ce priveste fap-
tele de care era acuzat. Aceste elemente erau
suficiente pentru a face ca autoritatile judiciare
nationale sd creada ca reclamantul era in ma-
surd sa Inteleaga semnificatia avizului, care il
informa despre data audierii, si ca deci nicio
traducere sau interpretare a acestui aviz nu era
necesara. De altfel, Curtea noteaza, de aseme-
nea, ca interesatul nu a informat autoritatile
penitenciare ca eventual nu ar putea intelege
documentul litigios” [10, p.879].

»Persoanele care au avut calitatea de parti
la judecata in prima instantd, dar care nu au de-
clarat apel si care nu sunt vizate de declaratia
de apel nu mai sunt parti in aceasta faza proce-
suald. Drept consecintd, ne citarea partii civile
in apelul declarat de inculpat doar cu privire la
solutionarea actiunii penale nu reprezinta o in-
calcare a dispozitiilor legale” [11, p.46].

Astfel, citarea legala a partilor la pro-
ces asigura respectarea dreptului la accesul
la justitie, la un proces echitabil si infaptuirea
justitiei.

not searched may be summoned by the crimi-
nal investigation body for the execution of cer-
tain procedural actions on the territory of the
Republic of Moldova. In this case, the summons
may not contain summonses of forced bringing
before the court of law [27, p.9].

»In the case of the ECtHR Hermi v. Italy
(18.10.2006, no. 18114/02, §. 90), The Grand
Chamber, examining the material of the case,
considered that the applicant knew sufficient
[talian to understand what was written in the
opinion, informing him of the date on which
the hearing before the Court of Appeal will
take place. ... More than that, ... at the time of
his appeal the applicant had lived in Italy for
at least ten years, and during an arrest in 1999
he was able to give the carabinieri details of
the charges against him. These elements were
sufficient to lead the national judicial authori-
ties to believe that the applicant was in a posi-
tion to understand the meaning of the opinion,
which informed him of the date of the hearing
and no translation or interpretation of this
opinion was required. The Court also notes that
the person concerned did not inform the prison
authorities that he might not be able to under-
stand the disputed document” [10, p.879].

»Persons who had the capacity of parties
to the trial in the first instance, but who did not
appeal and who are not covered by the appeal
statement they are no longer parties to this pro-
cedural phase. As a consequence, the non-sum-
mons of the civil party in the appeal declared by
the defendant only with regard to the settlement
of the criminal action does not constitute a viola-
tion of legal provisions” [11, p.46].

Thus, the legal summons of the parties to
the trial ensures the observance of the right to
access to justice, to a fair trial and the adminis-
tration of justice.
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