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Prevenirea si combaterea fenomenului ex-
ploatdrii sexuale a fiintelor umane s-a transfor-
mat intr-o problemd globald, urmdénd a fi soluti-
onatd prin conjugarea eforturilor si coordonarea
acestei activitdti la nivelul intregii comunitdti
mondiale, indeosebi a organelor de drept ale sta-
telor. Prin urmare, o activitate similard realizatd
in Republica Moldova este imposibild fard a lua
in considerare experienta internationald in acest
domeniu. Este vorba, mai intdi de toate, despre
studierea si cunoasterea legislatiei strdine care
reglementeazd rdspunderea penald pentru ex-
ploatarea sexuald a persoanelor.

Cuvinte-cheie: exploatare sexuald, trafic de
fiinte umane, trafic de copii, sclavie, prostitutie,
proxenetism, pornografie.

Preventing and combating the phenome-
non of sexual exploitation of human beings has
become a global problem, to be solved by com-
bining efforts and coordination of this activity
throughout the world community, especially the
law enforcement bodies of the states. Therefore, a
similar activity carried out in the Republic of Mol-
dova is impossible without taking into account
the international experience in this field. It is, first
of all, about studying and knowing the foreign
legislation that regulates criminal liability for the
sexual exploitation of persons.

Keywords: sexual exploitation, trafficking in
human beings, child trafficking, slavery, prostitu-
tion, pimping, pornography.

Introducere. Atat legislatia unor tari,
cat si normele dreptului international asociaza
exploatarea sexuala cu traficul de fiinte umane.
Din aceste considerente, raspunderea pentru
exploatarea sexuala este prevazuta, in mare
parte, in limitele raspunderii pentru traficul de
fiinte umane. Anume acest fapt a conditionat
aria de investigatie a problemei abordate in re-
spectivul articol.

Studiul problematicii vizate in legislatia
penala a diferitor state demonstreaza ca aces-
tea se divizeaza conventional in trei grupuri.

La primul grup se referd acele state in a
caror legislatie penald sunt evidentiate norme-
le ce stabilesc raspundere pentru exploatarea
sexuald, neavand o legatura directa cu alte ca-
tegorii de infractiuni. In acelasi timp, este pre-
vazuta raspunderea penald pentru comiterea
infractiunilor omogene - traficul de fiinte uma-
ne, sclavia, comertul cu sclavi (Franta, Israel,
Spania, Suedia etc.).
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Introduction. The legislation of some
countries, as well as the norms of international
law, associated sexual exploitation with traf-
ficking in human beings. For these reasons, li-
ability for sexual exploitation is provided, for
the most part, within the limits of liability for
human trafficking. This fact conditioned the
area of investigation of the problem studied in
the respective article.

The study of the issues addressed in the
criminal legislation of different states demon-
strates that they are conventionally divided
into three groups.

The first group refers to those states in
whose criminal legislation the rules establish-
ing liability for sexual exploitation are high-
lighted, not having a direct connection with
other categories of crimes. At the same time,
criminal liability is provided for committing
homogeneous crimes - trafficking in human be-
ings, slavery, slave trade (France, Israel, Spain,
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Al doilea grup de state sunt cele in care,
conform legislatiei lor penale, raspunderea
pentru exploatarea sexuald este stabilita in
cadrul traficului de fiinte umane si a comertu-
lui cu sclavi (Austria, Germania, Italia, Elvetia,
Olanda, Australia, SUA, Canada etc.).

Lacel de al treilea grup se refera statele in
a caror legislatie penala nu este prevazuta ras-
punderea pentru exploatarea sexuald, aceasta
notiune nefiind specificata direct in textul legii.
Insd existd norme care stabilesc raspundere
pentru infractiunile conexe (traficul de fiinte
umane, sclavia, comertul cu sclavi etc.), care au
un caracter preventiv si contribuie la faptul ca
persoanele ce au suferit in urma infractiunilor
prevazute de lege sa nu devina ulterior victi-
me ale exploatarii sexuale (Polonia, Romania,
Federatia Rusd, Turcia, San Marino, Norvegia,
Japonia etc.).

Continut de bazi. In capitolul XXXIJ,
JInfractiuni contra securitatii publice”, din Co-
dul penal al Poloniei [1] este prevazuta o nor-
ma speciald care stabileste raspundere penala
pentru cei ce se ocupa cu traficul de fiinte uma-
ne, chiar si cu acordul acestora din urma (§ 1,
art. 253), precum si pentru persoanele vino-
vate care, contrar cerintelor legii, se ocupa cu
organizarea Infierii copiilor In scopul obtinerii
unor beneficii materiale (§ 2, art. 253).

Codul penal al Romdniei [2], In titlul [, ,In-
fractiuni contra persoanei”, capitolul VII, ,Tra-
ficul si exploatarea persoanelor vulnerabile”,
incrimineaza o serie de fapte care se refera la
exploatare, inclusiv sexual3, fiind vorba atat de
persoane mature, cat si de minori. Astfel, legiu-
itorul a incriminat in acest capitol sclavia (art.
209), traficul de persoane (art. 210), traficul
de minori (art. 211), proxenetismul (art. 213),
folosirea serviciilor unei persoane exploatate
(art. 216), folosirea prostitutiei infantile (art.
2161). Prin urmare, desi legiuitorul roman nu
a specificat direct in textul legii despre ce fel
de exploatare este vorba, totusi aceasta rezulta
din dispozitia normei incriminatoare.

Codul penal al Turciei [3], la capitolul VI,
JInfractiunile contra libertatii muncii”, preve-
de raspundere penald pentru persoanele care
efectueaza recrutarea, rapirea, transportarea,
predarea, adapostirea sau detinerea oameni-
lor prin amenintdri sau prin alte forme de con-
strangere, escrocherie, inselaciune, abuz de
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Sweden, etc.).

The second groups of states are those
that, according to their criminal legislation, li-
ability for sexual exploitation are established in
the context of human trafficking and the slave
trade (Austria, Germany, Italy, Switzerland,
Holland, Australia, USA, Canada, etc.).

The third group refers to states whose
criminal legislation does not provide for liabil-
ity for sexual exploitation, this notion not be-
ing specified directly in the text of the law. But
there are rules that establish liability for relat-
ed crimes (trafficking in human beings, slavery,
slave trade, etc.), which have a preventive char-
acter and contribute to the fact that people who
have suffered as a result of the crimes provided
for by law do not later become victims of sexual
exploitation (Poland, Romania, Russian Federa-
tion, Turkey, San Marino, Norway, Japan, etc.).

Basic content. In Chapter XXXII, “Crimes
against Public Security”, of the Polish Criminal
Code [1] a special rule is provided, that estab-
lishes criminal liability for those who deal with
the trafficking in human beings, even with their
consent (§ 1, art. 253), as well as for guilty per-
sons who against the law, organize children
adoption for the sake of obtaining material
benefits (§ 2, art. 253).

The Criminal Code of Romania [2], in title
I, “Offenses against the Person”, chapter VII,
“Trafficking and Exploitation of Vulnerable
People”, criminalizes a series of acts that refer
to exploitation, including sexual, both of adults
and minors. Thus, in this chapter, the legisla-
tor criminalized slavery (art. 209), trafficking
in human beings (art. 210), trafficking of mi-
nors (art. 211), pimping (art. 213), using the
services of an exploited person (art. 216), and
using child prostitution (art. 2161). Therefore,
although the Romanian legislator did not di-
rectly specify in the text of the law what kind of
exploitation it is about, it nevertheless results
from the provision of the incriminating norm.

The Criminal Code of Turkey [3], in par-
ticular chapter VI, “Offenses against Labor
Freedom”, provides criminal liability for per-
sons who recruit, kidnap, transport, hand over,
shelter or hold people through threats or other
forms of coercion, fraud, deception, abuse of
power or using their vulnerability, in order to
obtain their consent for the purpose to exploit
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putere sau folosindu-se de vulnerabilitatea lor,
pentru obtinerea acordului acestora in scop de
a-i exploata, care include munca sau acordarea
fortata de servicii, sclavia sau practicarea unor
traditii similare sclaviei, o stare dependenta
sau extirparea de organe (art. 201/b). Comi-
terea unei astfel de infractiuni in privinta per-
soanelor minore care nu au atins varsta de 18
ani, precum si savarsirea acestor actiuni infrac-
tionale de catre o grupare criminala va agrava
raspunderea penala.

Codul penal al Republicii San Marino [4],
in capitolul II, ,,Infractiuni contra libertatii per-
sonale”, incrimineaza traficul de fiinte umane si
sclavia (art. 168), precum si convertirea la scla-
vie (art. 167).

Codul penal al Japoniei [5], la art. 226,
,Capturarea si trimiterea oamenilor peste ho-
tare si traficul de fiinte umane”, prevede ras-
pundere pentru acele categorii de persoane
care vand sau cumpara o altd persoana pentru
trimiterea acesteia peste hotarele Japoniei sau
trimit peste hotarele tarii o persoana capturata
ori traficata.

Si Codul penal al Norvegiei [6] contine o
norma speciala care interzice sclavia sau trafi-
cul de sclavi. Astfel, in capitolul XXI, ,Infractiuni
contra libertatii personale”, este prevazuta ras-
pundere penala pentru persoana implicatd in
actiuni care convertesc la sclavie o alta persoa-
nd sau ofera complicitate la aceasta, se ocupa
cu traficul de sclavi sau sunt complici la aceas-
ta, transportd sclavi sau persoane destinate de
a fi vandute in sclavie (art. 225).

Intr-un sir de state au fost aprobate legi
speciale destinate combaterii traficului de fi-
inte umane, insa unii specialisti In domeniu au
mai multe dubii referitoare la eficacitatea aces-
tora.

Asadar, sunt considerate ineficiente re-
glementdrile existente in legislatia penala a
Norvegiei, unde normele despre combaterea
traficului de fiinte umane au conditionat nece-
sitatea aprobarii unui decret special cu privire
la asigurarea aplicarii legislatiei ce vizeaza tra-
ficul de fiinte umane si procedurile administra-
tive care ,incrimineaza traficul de fiinte uma-
ne” [7].

in conformitate cu pct. 1, art. 2 din ordo-
nanta nr. 2001/4 a Misiunii Organizatiei Natiu-
nilor Unite din Kosovo cu privire la interzicerea
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them, which includes forced labor or service,
slavery or practices similar to slavery, a depen-
dent state or the removal of organs (art. 201 /b).
The commission of such a crime against minors
who have not reached the age of 18, as well as
the commission of these criminal actions by a
criminal group will aggravate criminal liability.

The Criminal Code of the Republic of San
Marino [4], in particular chapter II, “Crimes
against Personal Freedoms”, criminalizes hu-
man trafficking and slavery (art. 168), as well
as conversion to slavery (art. 167).

The Criminal Code of Japan [5], in art.
226, “Capturing and Sending People Abroad
and Trafficking in Human Beings”, provides li-
ability for those categories of persons who sell
or buy another person for sending him outside
Japan or send a captured or trafficked person
outside the country.

Furthermore, the Criminal Code of Nor-
way [6] contains a special rule that prohib-
its slavery or slave trafficking. Thus, in chap-
ter XXI, “Crimes against Personal Freedoms”,
criminal liability is provided for the person in-
volved in actions that convert another person
into slavery or offer complicity to it, deal with
the slave trade or are complicit in it, transport
slaves or people intended to be sold into slav-
ery (art. 225).

In a number of states, special laws aimed
at combating human trafficking have been ap-
proved, but some specialists in the field have
more doubts about their effectiveness.

Therefore, the existing regulations in the
criminal legislation of Norway are considered
ineffective, where the rules on combating hu-
man trafficking conditioned the need to ap-
prove a special decree regarding the enforce-
ment of the legislation aimed at human traf-
ficking and the administrative procedures that
“criminalize human trafficking” [6].

In accordance with point 1 of art. 2 of the
ordinance no. 2001/4 of the United Nations
Mission in Kosovo on the Prohibition of Traf-
ficking in Human Beings in Kosovo, any person
who participates or attempts to participate in
trafficking in human beings shall be subject to a
prison sentence from 2 to 12 years [7]. The fol-
lowing are considered qualified circumstances
that aggravate criminal liability: commission of
the mentioned crime regarding the person who
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traficului de fiinte umane in Kosovo, orice per-
soanad care participa sau incearca sa participe
la traficul de fiinte umane va fi supusa unei pe-
depse cu inchisoare de la 2 la 12 ani [7]. In ca-
litate de circumstante calificate care agraveaza
raspunderea penald sunt considerate urmatoa-
rele: savarsirea respectivei infractiuni In pri-
vinta persoanei care nu a atins varsta de 18 ani,
precum si organizarea unei grupari care are ca
scop traficarea fiintelor umane.

In legatura cu schimbirile radicale care
au avut loc in ultimele trei decenii, legate de re-
organizarea unor state si aparitia altor state noi
in spatiul post-sovietic, care si-au creat ulterior
legislatia lor nationald, consideram necesar de
a examina succint normele legislatiei penale
din aceste tdri, ce reglementeaza raspunderea
pentru exploatarea sexuald in contextul trafi-
cului de fiinte umane. Fara a exagera, se poate
afirma ca dinamica sporitd a acestui tip de in-
fractiuni din cadrul tarilor sus-mentionate re-
prezintd o problema destul de acut3, fapt care
a conditionat introducerea normelor penale ce
corespund In mare parte principiilor de baza si
dispozitiilor dreptului international In dome-
niul combaterii exploatarii sexuale si a traficu-
lui de persoane.

Codul penal al Republicii Belarus [8], in
capitolul 22, ,Infractiuni contra libertatii, cin-
stei si demnitatii persoanei”, se regdseste nor-
ma penala care prevede raspundere pentru tra-
ficul de fiinte umane (art. 181). Conform preve-
derilor acestei norme, traficul de fiinte umane
presupune recrutarea, transportarea, transmi-
terea, primirea sau adapostirea persoanei in
scop de exploatare, prin Inseldciune, abuz de
incredere, aplicarea violentei nepericuloase
pentru viata ori sanatatea victimei sau amenin-
tarea cu aplicarea unei astfel de violente (alin.
(1)). In calitate de circumstante agravante ale
acestei infractiuni legiuitorul belarus a preva-
zut traficul de fiinte umane savarsit: asupra a
doua sau mai multor persoane; cu aplicarea
violentei periculoase pentru viata sau sanata-
tea victimei ori amenintarea cu aplicarea unei
astfel de violente; in scop de profit; de catre un
grup de persoane cu intelegere prealabild; de
catre o persoana care s-a folosit de situatia sa
de serviciu; de catre persoane care au mai co-
mis anterior infractiuni prevazute de articolul
181 sau de articolele 171, 1711, 1811, 187, ali-
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has not reached the age of 18, as well as the or-
ganization of a group whose purpose is human
trafficking.

With reference to the radical changes that
have taken place during the last three decades,
related to the reorganization of some states and
the emergence of other new states in the post-
Soviet space, which subsequently created their
national legislation; we consider it necessary to
briefly examine the norms of criminal legisla-
tion from these countries that regulate liability
for sexual exploitation in the context of human
trafficking. Without any exaggeration, it may be
stated that the increased dynamics of this type
of crime within the above-mentioned countries
represents a rather acute problem, a fact that
conditioned the introduction of criminal rules
that largely correspond to the basic principles
and provisions of international law in the field
combating sexual exploitation and human traf-
ficking.

In the Criminal Code of the Republic of
Belarus [8], in chapter 22, “Crimes against the
Freedom, Honor and Dignity of the Person”,
there is the criminal law that provides liability
for human trafficking (art. 181). According to
the provisions of this rule, human trafficking
involves recruiting, transporting, transmitting,
receiving or sheltering the person for the pur-
pose of exploitation, through deception, abuse
of trust, the application of violence that is not
dangerous to the victim's life or health, or the
threat of such violence (paragraph (1)). As
aggravating circumstances of this crime, the
Belarusian legislator provided for committed
human trafficking: upon two or more persons;
with the application of violence dangerous for
the life or health of the victim or the threat of
such violence; for the purpose of profit; by a
group of people with prior agreement; by a per-
son who used his work situation; by persons
who have previously committed crimes provid-
ed for by Article 181 or the articles 171, 1711,
1811, 187, paragraphs 2 and 3 of the article
3431 of the present Code; on a woman whom
the guilty person knew for sure was pregnant;
with the transportation of the person across
the borders of the country; regarding a minor
(paragraph (2)); by an organized group; which
recklessly caused the death of the victim or se-
rious bodily injury, AIDS infection or other seri-



A
Scientific Annals of the Academy "Stefan cel Mare” ¢

nale stiintifice ale Academiei ,Stefan cel Mare" a MAI al Republicii Moldova
>f MIA of the Republic of Moldova

)

neatele 2 si 3 ale articolului 3431 din prezentul
Cod; asupra unei femei despre care persoana
vinovata cunostea cu certitudine ca este insar-
cinatd; cu transportarea persoanei peste hota-
rele tarii; in privinta unui minor (alin. (2)); de
catre un grup organizat; actiuni care au cauzat
din imprudenta decesul victimei sau vatamari
corporale grave, infectarea cu SIDA ori alte
consecinte grave (alin. (3)).

Este importanta si nota de la art. 181,
care explica esenta exploatarii, avindu-se in
vedere constrangerea ilegald a unei persoane
de a lucra sau a furniza servicii (inclusiv acte
sexuale, mama-surogat, extirparea organelor
si/sau tesuturilor umane) in cazul in care, din
motive independente de vointa sa, nu poate
refuza sa efectueze lucrari (servicii), inclusiv
sclavie sau practici similare sclaviei.

In ceea ce priveste Codul penal al Federa-
tiei Ruse [9],laart. 1271 ,Traficul de persoane”,
este incriminata fapta de vanzare-cumparare a
persoanei, alte tranzactii comise in privinta ei,
precum si recrutarea, transportarea, transfe-
rul, addpostirea sau primirea acesteia in scop
de exploatare. Dupa cum reiese din dispozitia
normei incriminatoare, este vorba despre dife-
rite forme de exploatare. Totusi, in comparatie
cu alte legislatii penale, In nota de la art. 127.1.
este definitd exploatarea in sensul respectivu-
lui articol, adica folosirea persoanei in prosti-
tutie sau in alte forme de exploatare sexual3,
sclavia si starea de servitute.

Codul penal al Federatiei Ruse incrimi-
neaza separat unele forme de exploatare sexua-
13 1n capitolul XXV, ,Infractiuni contra sanatatii
populatiei si a moralitatii publice”. Astfel, este
vorba despre implicarea in practicarea prosti-
tutiei (art. 240), profitarea de servicii sexuale
oferite de un minor (art. 2401), producerea
si comercializarea ilegala a materialelor sau
obiectelor cu continut pornografic (art. 242),
producerea si comercializarea materialelor sau
obiectelor cu continut pornografic al minori-
lor (art. 2421), implicarea minorilor in scopuri
de producere a materialelor sau obiectelor cu
continut pornografic (art. 2421). Prin urmare,
constatdm ca legiuitorul rus, reiesind din fap-
tul ca fenomenul pornografiei, iIndeosebi a celei
infantile, a luat amploare in ultima perioada de
timp, a incriminat mai multe categorii de fapte
care prezintd un pericol social sporit pentru ta-
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ous consequences (paragraph (3)).

The note from art. 181 is also important,
which explains the essence of exploitation, con-
sidering the illegal coercion of a person to work
or provide services (including sexual acts, sur-
rogate motherhood, removal of human organs
and/or tissues) if, for reasons beyond his con-
trol, he cannot refuse to perform work (ser-
vices), including slavery or practices similar to
slavery.

Regarding the Criminal Code of the Rus-
sian Federation [9], in art. 1271 “Human Traf-
ficking”, the act of buying and selling the per-
son, other transactions committed regarding
him, as well as recruiting, transporting, trans-
ferring, harboring or receiving him for the pur-
pose of exploitation are criminalized. As it ap-
pears from the provision of the incriminating
norm, it is about different forms of exploitation.
However, compared to other criminal legisla-
tion, in the note from art. 1271 exploitation in
the sense of that article is defined, i.e. the use
of the person in prostitution or in other forms
of sexual exploitation, slavery and the state of
servitude.

The Criminal Code of the Russian Fed-
eration separately criminalizes some forms
of sexual exploitation in Chapter XXV, “Crimes
against the Health of the Population and Public
Morality”. Thus, we are talking about involve-
ment in the practice of prostitution (art. 240),
taking advantage of sexual services offered
by a minor (art. 2401), illegal production and
sale of materials or objects with pornographic
content (art. 242), production and sale of ma-
terials or objects with pornographic content
of minors (art. 2421), involvement of minors
in the production of materials or objects with
pornographic content (art. 2421). Therefore,
we find that the Russian legislator, based on
the fact that the phenomenon of pornography,
especially child pornography, has increased in
the last period of time, has criminalized several
categories of acts that present an increased so-
cial danger for the young generation.

The Criminal Code of Ukraine [10], in art.
149 “Trafficking in Human Beings or Other Ille-
gal Operations of Transmission of the Person”,
criminalizes the criminal actions consisting in
the sale or other way of transferring the per-
son for payment, performing other illegal op-
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nara generatie.

Codul penal al Ucrainei [10], in art. 149
»Traficul de fiinte umane sau alte operatiuni
ilegale de transmitere a persoanei”, incrimi-
neaza actiunile criminale care constau in vin-
derea sau un alt mod de transmitere a per-
soanei contra platd, efectuarea in privinta sa a
altor operatiuni ilegale legate de transportarea
legald sau ilegala a ei peste frontiera de stat a
Ucrainei, pentru a o vinde sau transmite ulte-
rior altei (altor) persoane, in scopul exploatarii
sexuale, implicarii In porno-business, atragerii
in activitate criminald, in sclavie, infierea copi-
ilor In scopuri comerciale, folosirea in conflicte
armate, exploatarea muncii acestora (alin. (1)).
Respectivele actiuni infractionale se sanctio-
neaza cu inchisoare de la trei la opt ani.

Ca agravante ale acestei infractiuni sunt
considerate: comiterea acelorasi actiuni impo-
triva unui minor, de catre mai multe persoane,
in mod repetat, de catre un grup de persoane
cu Intelegere prealabild, cu folosirea situati-
ei de serviciu sau de catre o persoana fatd de
care victima se afla in dependenta materiala
sau o altd dependenta (alin. (2)); de catre un
grup organizat sau legate de scoaterea ilegala
a copiilor din tara ori refuzul de a-i Intoarce in
Ucraina, sau In scopul extirparii organelor ori
tesuturilor umane pentru transplant ori dona-
re violenta (fortata) sau daca au cauzat conse-
cinte grave (alin. (3)). Pedeapsa maxima pen-
tru comiterea acestor actiuni infractionale este
de 15 ani inchisoare cu confiscarea averii.

Codul penal al Azerbaidjanului [11] con-
tine norme care prevad raspundere penala atat
pentru exploatarea sexuald legata de traficul de
minori, cat si pentru sclavie. In conformitate cu
legislatia Azerbaidjanului este prevazuta ras-
punderea penala pentru traficul minorului sau
efectuarea altor operatiuni ilegale in privinta
minorului, prin transmiterea acestuia sau in-
trarea in posesia lui ( alin. (1), art. 173).

Conform prevederilor art. 106 Cod pe-
nal al Azerbaidjanului, comertul cu sclavi pre-
supune intretinerea unei persoane in scop de
a-] transforma in sclav sau de a-1 folosi ca sclav,
vinderea sau schimbul acestuia, dispunerea de
el, precum si orice alt act legat de comertul cu
sclavi sau de transportul lor, sau sclavia sexua-
13 ori atentarea la libertatea sexuala bazata pe
sclavie (alin. (3), art. 106).
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erations related to his/her legal or illegal trans-
portation across the state border of Ukraine in
order to sell or later transfer him/her to an-
other (others) people, for the purpose of sexual
exploitation, involvement in porno-business,
involvement in criminal activity, slavery, adop-
tion of children for commercial purposes, use
in armed conflicts, exploitation of their labor
(paragraph (1)). The respective criminal ac-
tions are punishable by imprisonment from
three to eight years.

As aggravating factors of this crime are
considered the following: committing the same
actions against a minor, by several people, re-
peatedly, by a group of people with prior agree-
ment, with the use of the service situation or
by a person on whom the victim was in mate-
rial dependence or another dependence (para-
graph (2)); by an organized group or related to
the illegal removal of children from the country
or the refusal to return them to Ukraine, or for
the purpose of removing human organs or tis-
sues for transplantation or violent (forced) do-
nation, or if they caused serious consequences
(paragraph (3)). The maximum penalty for
committing these criminal actions is 15 years
of imprisonment with confiscation of asserts.

The Criminal Code of Azerbaijan [11] con-
tains rules that provide for criminal liability
both for sexual exploitation related to the traf-
ficking of minors and for slavery. According to
the legislation of Azerbaijan, criminal liability
is provided for the trafficking of the minor or
the performance of other illegal operations
with regard to the minor, by passing him or en-
tering his possession (paragraph (1), art. 173).

According to the provisions of art. 106 of
the Criminal Code of Azerbaijan, the slave trade
involves keeping a person for the purpose of
turning him into a slave or using him as a slave,
selling or exchanging him, disposing of him, as
well as any other act related to the slave trade
or their transportation, or sexual slavery or en-
croachment on sexual freedom based on slav-
ery (paragraph (3), art. 106).

In relation to the mentioned legislative
provisions, some researchers find that it is
not quite justified to narrow the circle of vic-
tims and restrict them only to the category of
people transformed into slaves or to those who
are already in a state of slavery. In many cases
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In legiturd cu prevederile legislative
mentionate, unii cercetatori constata ca nu este
destul de justificata restrangerea cercului de
victime si restrictionarea acestora doar la cate-
goria de persoane transformate in sclavi sau la
cele care deja sunt in stare de sclavie. In multe
cazuri victime ale traficului de fiinte umane si
ale exploatarii sexuale sunt persoanele care nu
se incadreaza In notiunea de ,sclav”, in sensul
Conventiei cu privire la sclavie, fiind vorba de
acea persoana In privinta careia se realizeaza
toate sau unele forme de uzurpare, inerente
dreptului de proprietate [12, p. 36-37].

Ca si in cazul Republicii Moldova, mai
multi legiuitori (Azerbaidjan, Georgia, Ka-
zahstan, Tadjikistan etc.) evidentiaza ca infrac-
tiune distincta cu un pericol social sporit trafi-
cul de copii in scopul exploatarii sexuale.

Asadar, Codul penal al Georgiei [13], la
art. 172, ,Savarsirea operatiunilor ilegale in
privinta minorului in scop de a-1 infia”, incri-
mineaza fapta care consta in cumpararea (alin.
(1)), vanzarea (alin. (2)) minorului sau efectu-
area altor operatiuni ilegale in privinta lui in
scop de a-1 infia.

In Codul penal al Lituaniei [14] normele
care reglementeaza raspunderea pentru trafi-
cul de fiinte umane sunt plasate in diferite ca-
pitole. Asadar, in capitolul XX, ,Infractiuni con-
tra libertatii persoanei”, se regdseste art. 147,
»Traficul de fiinte umane”, unde este prevazuta
raspunderea penala pentru cei care In scopul
obtinerii unui beneficiu material sau a altui
beneficiu personal au vandut, au cumparat sau
prin altd modalitate au transmis sau au obtinut
0 persoana.

Vinderea sau cumpararea copilului, ca
infractiune separata prevazuta la art. 157, este
plasata in capitolul XXIII, ,Infractiuni sau alte
fapte penale comise contra copilului si a fa-
miliei”. Conform prevederilor acestui articol,
raspunderii penale este supusa acea persoana
care a cumpadrat, a vandut sau prin alte mijloa-
ce a cedat sau a obtinut un copil minor.

in capitolul XV, ,Infractiuni contra ome-
nirii si infractiuni militare”, este prevazuta
raspunderea penald pentru tratamentul neco-
respunzator al oamenilor interzis de dreptul
international, inclusiv traficul de fiinte umane
si sclavia sexuala (art. 100). Este relevant fap-
tul ca marimea sanctiunilor pentru traficul de
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victims of human trafficking and sexual exploi-
tation are people who do not fall under the con-
cept of “slave”, in the sense of the Slavery Con-
vention, being that person in respect of whom
all or some forms of usurpation are carried out,
inherent in the property right [12, p. 36-37].

As in the case of the Republic of Mol-
dova, several legislators (Azerbaijan, Georgia,
Kazakhstan, Tajikistan, etc.) highlight the traf-
ficking of children for the purpose of sexual ex-
ploitation as a distinct crime with an increased
social danger.

Thus, the Criminal Code of Georgia [13],
in art. 172, “Committing of Illegal Operations
Regarding the Minor in Order to Adopt Him”,
criminalizes the act of buying (paragraph (1)),
selling (paragraph (2)) the minor or perform-
ing other illegal operations with regard to him
with the aim of his adopting.

In the Criminal Code of Republic of Lithu-
ania [14] the rules governing liability for hu-
man trafficking are placed in different chapters.
Therefore, in chapter XX, “Crimes against Per-
sonal Liberties”, art. 147, “Trafficking in Human
Beings”, where criminal liability is provided for
those who, for the purpose of obtaining a mate-
rial or other personal benefit, sold, bought or in
another way transmitted or obtained a person.

Selling or buying the child, as a sepa-
rate crime provided for in art. 157, is placed in
chapter XXIII, “Crimes or Other Criminal Acts
Committed against the Child and the Family”.
According to the provisions of this article, the
person who bought, sold or by other means
gave away or obtained a minor child is subject
to criminal liability.

In Chapter XV, “Crimes against Human-
ity and Military Crimes”, criminal liability is
provided for the improper treatment of people
prohibited by international law, including hu-
man trafficking and sexual slavery (art. 100).
[t is relevant that the size of the sanctions for
human trafficking as crimes against human-
ity exceeds almost twice the size of the sanc-
tions provided for the trafficking of minors that
threaten human freedom, the rights of the child
and the family.

In the Criminal Code of the Republic of
Kazakhstan [15], in chapter I, “Crimes against
the Person”, art. 128 “Recruitment of People
for Exploitation” is placed, which regulates the



($tiint.ejuridice// Legal Sciences, nr.16/ 2022, ISSN 1857—0976)

persoane ca infractiuni contra umanitatii de-
paseste aproape de doua ori marimea sanctiu-
nilor prevazute pentru traficul de minori care
atenteaza asupra libertatii omului, a drepturi-
lor copilului si a familiei.

In Codul penal al Republicii Kazahstan
[15], la capitolul I, ,Infractiuni contra persoa-
nei”, este plasat art. 128, ,Recrutarea oame-
nilor pentru exploatare”, care reglementeaza
raspunderea penala pentru recrutarea prin in-
seldciune a persoanelor in scop de exploatare
sexuald sau alt tip de exploatare (alin. (1), art.
128). De remarcat ca, conform prevederilor
acestui articol, se pedepseste doar activitatea
celor ce recruteazd, insa, in opinia noastra, pe-
ricolul public care survine din partea celor care
realizeaza sau organizeaza exploatarea sexuala
este mai mare.

Totodat3, capitolul II, ,Infractiuni contra
familiei si minorilor”, contine art. 133, , Trafi-
cul de minori”, in conformitate cu care se pe-
depseste vanzarea-cumpdrarea minorului sau
efectuarea altor operatiuni In privinta minoru-
lui sub forma de transmitere sau de detinere a
acestuia (alin. (1), art. 133).

Raspunderea penala se va agrava In cazul
comiterii repetate a infractiunilor in privinta a
doi sau mai multi minori, de catre un grup de
persoane cu Intelegere prealabild sau de catre
un grup criminal organizat, cu folosirea situati-
ei de serviciu, prin transportarea peste hotare-
le Kazahstanului, in scopul implicarii minoru-
lui in comiterea unor infractiuni sau alte fapte
antisociale, cu scopul extirparii de la minor a
organelor sau tesuturilor pentru transplant,
precum si in cazul cand, din imprudentd, au
provocat decesul minorului sau alte consecinte
grave (alin. (2), art. 133).

Codul penal al Tadjikistanului [16], 1a fel
ca si cel al Kazahstanului, prevede raspundere
penald doar pentru recrutarea persoanelor prin
inselaciune in scopul exploatarii sexuale sau al
altui gen de exploatare (alin. (1), art. 132). Va
spori raspunderea penala comiterea infractiu-
nii in grup (inclusiv organizat), In privinta unui
copil sau a unei persoane minore, repetat, in
scopul transportdrii ei peste hotarele tarii, in
cazul existentei unei recidive deosebit de pe-
riculoase (alin. (2) si (3) ale art. 132). Aceste
infractiuni sunt plasate de legiuitor in capitolul
XVII, ,Infractiuni contra persoanei”.
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criminal liability for recruitment by deception
of people for the purpose of sexual exploita-
tion or other type of exploitation (paragraph
(1), art. 128). It should be noted that, according
to the provisions of this article, only the activ-
ity of those who recruit is punished, but, in our
opinion, the public danger arising from those
who carry out or organize sexual exploitation
is greater than in the case of those who obtain
income.

At the same time, Chapter II, “Crimes
against the Family and Minors”, contains art.
133, “Trafficking of Minors”, according to which
the sale-purchase of the minor or the perfor-
mance of other operations regarding the minor
in the form of transmission or possession of the
minor is punished (paragraph (1), art. 133).

The criminal liability will be aggravat-
ed in case of repeated commission of crimes
against two or more minors, by a group of per-
sons with prior agreement or by an organized
criminal group, using the service situation, by
transporting them across the borders of Ka-
zakhstan, in the purpose of involving the minor
in committing crimes or other antisocial acts,
with the aim of removing organs or tissues
from the minor for transplantation; as well as
in the event that, due to imprudence, they led to
the death of the minor or caused other serious
consequences (paragraph (2), art. 133).

The Criminal Code of Tajikistan [16], be-
ing similar to that of Kazakhstan, provides
criminal liability only for the recruitment of
persons by deception for the purpose of sexual
or other exploitation (paragraph (1), art. 132).
The criminal liability will increase for the com-
mission of the crime in a group (including orga-
nized crime), with regard to a child or a minor,
repeatedly, for the purpose of transporting him
abroad, in the case of the existence of a particu-
larly dangerous recidivism (paragraphs (2) and
(3) of the art. 132). These crimes are placed by
the legislator in Chapter XVII, “Crimes against
the person”.

There is an analogous situation in the
Criminal Code of Uzbekistan [17], in chapter VI,
“Crimes against Freedom, Honor and Dignity”,
where art. 135, “Recruitment of Persons for Ex-
ploitation”, practically repeats the article of the
same name in the Criminal Code of Tajikistan.
The difference is only in the severity of existing
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O situatie analogica este si in Codul pe-
nal al Uzbekistanului [17], In capitolul VI, ,In-
fractiuni contra libertatii, cinstei si demnitatii”,
unde art. 135, ,Recrutarea persoanelor pentru
exploatare”, repeta practic articolul cu aceeasi
denumire din Codul penal al Tadjikistanului.
Diferenta constd doar in gravitatea sanctiuni-
lor existente la componentele calificate ale in-
fractiunii - inchisoare de la 5 la 8 ani, in Codul
penal al Tadjikistanului, si de la 5 1a 12 ani, in
legislatia penala a Uzbekistanului.

Prevederile art. 159, ,Traficul de copii”,
din Codul penal al Republicii Kirgizstan [18], la
fel stabileste raspundere doar pentru realiza-
rea unor operatiuni de vanzare-cumparare a
minorului sau a altor forme de transmitere si
detinere a acestuia (alin. (1)).

Prin urmare, constatdm cd In legisla-
tia penald a tarilor mentionate, In mare parte
se contin doua tipuri de norme, care stabilesc
raspundere pentru traficul de fiinte umane in
scopul exploatarii sexuale si pentru recrutarea
persoanelor in acelasi scop.

In contextul studierii legislatiei penale a
diferitor tari cu privire la raspunderea pentru
traficul de fiinte umane si exploatarea sexual3,
se contureaza concluzia, potrivit careia conti-
nutul acesteia continud sa fie un subiect actual
abordat de specialistii din domeniul dreptului
penal si al criminologiei.

Unul din principalele scopuri ale cerceta-
rii domeniului de referinta consta in elucidarea
tendintelor de dezvoltare a reglementarilor
dreptului international orientate spre eficien-
tizarea luptei cu categoria respectiva de infrac-
tiuni, analiza experientei pozitive a altor state
ce tine de formarea complexului de norme co-
respunzatoare ale dreptului penal si a oportu-
nitatii implementarii unei astfel de experiente
in procesul legislativ national.

Din acest punct de vedere, autorul S. Gro-
mov, abordand problema traficului de fiinte
umane si a exploatarii sexuale, acorda o atentie
deosebita formularii dispozitiilor normelor pe-
nale, limitele sanctiunilor si nivelul corespun-
derii lor normelor de drept international [19, p.
9, 36]. Referindu-se la aceeasi problema, E. Sa-
limov, reiesind din necesitatea protectiei spe-
ciale a drepturilor minorilor, recunoaste utili-
tatea pastrarii iIn majoritatea codurilor penale
ale tarilor din fosta URSS a articolelor separate
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sanctions for the qualified components of the
crime - imprisonment from 5 to 8 years, in the
Criminal Code of Tajikistan, and from 5 to 12
years, in the criminal legislation of Uzbekistan.

The provisions of art. 159, “Trafficking in
Children”, of the Criminal Code of the Republic
of Kyrgyzstan [18], in the same way, establish
liability only for carrying out sales-purchase
operations of the minor or other forms of trans-
mission and possession of the minor (para-
graph (1)).

Therefore, we find that the criminal leg-
islation of the mentioned countries mostly
contains two types of rules, which establish li-
ability for trafficking in human beings for the
purpose of sexual exploitation and for recruit-
ing people for the same purpose.

Within the context of studying the crimi-
nal legislation of different countries regarding
the responsibility for human trafficking and
sexual exploitation, the conclusion is drawn,
according to which its content continues to be
a current topic addressed by specialists in the
field of criminal law and criminology.

One of the main purposes of the research
within the field of reference consists in the elu-
cidation of the development trends of the in-
ternational law regulations oriented towards
the efficiency of the fight with the respective
category of crimes, the analysis of the positive
experience of other states related to the for-
mation of the appropriate set of criminal law
norms and the opportunity to implement such
experience in the national legislative process.

From this point of view, the author S. Gro-
mov, addressing the problem of human traffick-
ing and sexual exploitation, pays special atten-
tion to the formulation of the provisions of the
criminal norms, the limits of the sanctions and
the level of their correspondence to the norms
of international law [19, p. 9, 36]. Referring to
the same problem, E. Shalimov, arising from
the need for special protection of the rights of
minors, recognizes the usefulness of keeping in
most of the criminal codes of the countries of
the former USSR the separate articles that es-
tablish liability for the trafficking of children
for the purpose of sexual exploitation [20, p.
19].

The existence of multiple criminal norms
in foreign legislation, that regulate liability for
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care stabilesc raspundere pentru traficul de co-
pii In scopul exploatarii sexuale [20, p. 19].

Existenta in legislatia straina a multiple-
lor norme penale care reglementeaza raspun-
derea pentru exploatarea sexuala a femeilor si
copiilor a generat diverse abordari si Incercari
din partea teoreticienilor de a sistematiza ma-
terialul legislativ cu privire la acest subiect.

Astfel, majoritatea cercetatorilor care si-
au concentrat efortul spre analiza legislatiei pe-
nale strdine in acest domeniu atentioneaza nu
doar asupra diferentelor existente In solutiona-
rea unor probleme ce tin de normele concrete
reflectate in codurile penale ale diferitor tari,
ci si asupra divergentelor legate de abordarile
care vizeaza sistemul de raspundere pentru ex-
ploatarea sexuald a persoanelor. De fapt, ace-
lasi lucru 1l demonstreaza si analiza efectuata
de noi in acest capitol.

Respectivele diferente sunt destul de vi-
zibile, insa mai dificil este modul de evaluare si
de apreciere a politicii tarilor si a comunitatii
internationale ce se refera la solutionarea pro-
blemelor legate de traficul fiintelor umane si de
exploatarea sexuala a acestora.

Prin urmare, inainte de toate trebuie sa
pornim de la faptul c3, atunci cand este vorba
despre diferite tari ale lumii, nu exista o coin-
cidenta absoluta a abordarilor conceptuale si a
normelor dreptului penal care se refera la sta-
bilirea pedepselor pentru persoanele vinovate
de exploatarea sexuala.

Cauzele existentei diferentelor la acest
capitol sunt variate. O parte din ele au un carac-
ter general si predetermina specificul sisteme-
lor juridico-penale nationale. Prin urmare, este
cunoscut faptul ca statutul unui stat suveran
1i ofera posibilitati neconditionate acestuia de
a-si construi propriul sistem de drept si de a-si
stabili propria politica juridicd, reiesind din
particularitatile de dezvoltare a tarii si a popu-
latiei, de caracterul regimului politic existent,
de nivelul dezvoltarii comunitatii, de influen-
ta religiei, obiceiurilor si a traditiilor, de sta-
rea si caracterul criminalitatii etc. Cel mai des
diferentele se observa atunci cand este vorba
despre diferite abordari ale statelor in soluti-
onarea problemelor legate de contracararea
anumitor categorii de infractiuni. In calitate de
criterii de diferentiere pot fi urmatoarele: nive-
lul de raspandire a unor fapte penale si a for-
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the sexual exploitation of women and children
has generated various approaches and at-
tempts by theoreticians to systematize the leg-
islative material on this subject.

Thus, the majority of researchers who
have focused their efforts on the analysis of
foreign criminal legislation in this field pay at-
tention not only to the existing differences in
solving some problems related to the concrete
rules reflected in the criminal codes of different
countries, but also to the divergences related to
the approaches aimed at the liability system for
the sexual exploitation of persons. As a matter
of fact, the same thing is demonstrated by the
analysis carried out by us in this chapter.

The respective differences are quite vis-
ible, but more difficult is the way of evaluating
and appreciating the policy of the countries
and the international community that refers to
solving the problems related to the trafficking
of human beings and their sexual exploitation.

Therefore, first of all we must start from
the fact that, when it comes to different coun-
tries of the world, there is no absolute coinci-
dence of conceptual approaches and criminal
law norms that refer to the establishment of
punishments for persons guilty of sexual ex-
ploitation.

The reasons for the existence of differ-
ences in this chapter are varied. Some of them
have a general character and predetermine the
specifics of the national legal-penal systems.
Therefore, it is known that the status of a sov-
ereign state offers it unconditional possibilities
to build its own legal system and to establish its
own legal policy, arising from the particulari-
ties of the development of the country and the
population, from the character of the political
regime existing, the level of community devel-
opment, the influence of religion, customs and
traditions, the state and nature of crime, etc.
The differences are most often observed, when
it comes to different approaches of the states
in solving problems related to countering cer-
tain categories of crimes. Differentiating cri-
teria may be the following: the level of spread
of some criminal acts and their forms of mani-
festation, the severity of the social reaction to
them, etc.

If it is about establishing criminal re-
sponsibility for human trafficking and sexual
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melor lor de manifestare, severitatea reactiei
sociale asupra lor etc.

Daca este vorba despre stabilirea ras-
punderii penale pentru traficul de fiinte umane
si exploatarea sexuald, atunci In calitate de fac-
tor specific de diferentiere apare, asa cum am
mentionat mai sus, pozitia si rolul unei anumite
tari in sistemul global al traficului de sclavi. In
acest sens, cercetdtorul E. Salimov afirma, pe
buna dreptate, ca nivelul legislativ al represiu-
nii penale 1n lupta cu traficul de fiinte umane a
diferitor tari depinde In mod direct de rolul do-
minant al statului in procesul comiterii infrac-
tiunii (tarile de destinatie sau tara furnizor de
,marfa vie”), iar procesul de formare a norme-
lor juridico-penale care instituie raspundere
pentru traficul de fiinte umane, la fel, depinde
de faptul cat de mult a suferit respectivul stat
in urma fenomenului sclaviei ce s-a perindat in
trecut [20, p. 19].

Factorii de diferentiere mentionati au un
rol dublu. Pe de o parte, acestia apar atat in ca-
litate de conditii (premise) inerente pastrarii
suveranitatii statale, cat si in calitate de carac-
teristici fundamentale ale acesteia.

Pe de alta parte, existenta factorilor de
diferentiere, precum si perceperea corectad de
catre stat si societate a importantei acestora
serveste ca o bariera care apara sistemul su-
veran Impotriva ,expansiunii” excesive si nu
intotdeauna intemeiata a dreptului penal inter-
national. In acest sens, primul ob-
stacol in calea globalizarii dreptului penal il are
problema ,reconcilierii” suveranitatii statale
cu nevoile actuale de abordare si evaluare co-
muna a actiunilor social-periculoase si a juris-
dictiei penale legata de acestea. Cu alte cuvinte,
este vorba despre problema relationarii drep-
tului penal international si al celui national cu
jurisdictia.

Concluzii. Orice stat, fiind membru al
comunitatii mondiale si, respectiv, al securita-
tii mondiale, este obligat sa cedeze o parte din
suveranitatea sa in limitele importante pentru
intreaga comunitate care se refera la proble-
mele ce vizeaza lupta cu criminalitatea, obli-
gandu-se sd armonizeze reglementarile nor-
mative la standardele dreptului international.
Recomandarile ,legiuitorilor internationali” cu
timpul devin tot mai insistente, stimuland ac-
tiv crearea mecanismelor de reglementare ju-
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exploitation, then as a specific differentiating
factor appears, as [ mentioned above, the posi-
tion and role of a certain country in the global
system of slave trafficking. In this sense, the re-
searcher E. Shalimov rightly states that the leg-
islative level of criminal repression in the fight
against human trafficking in different countries
directly depends on the dominant role of the
country in the process of committing the crime
(destination countries or supplier country of
“live goods”); and the process of forming the
legal-penal norms that establish liability for
the trafficking of human beings, also depends
on how much the respective state suffered from
the phenomenon of slavery that occurred in the
past [20, p. 19].

The mentioned differentiating factors
have a double role. On the one hand, they ap-
pear both as conditions (premises) inherent in
the preservation of state sovereignty, and as its
fundamental characteristics.

On the other hand, the existence of dif-
ferentiating factors, as well as the correct per-
ception by the state and society of their im-
portance, serves as a barrier that defends the
sovereign system against the excessive and not
always well-founded “expansion” of interna-
tional criminal law. In this sense, the first ob-
struction to the globalization of criminal law is
the problem of state sovereignty “reconciling”
with the current needs for a common approach
and assessment of socially dangerous actions
and the criminal jurisdiction related to them; in
other words, it is about the problem of the re-
lationship between international and national
criminal law and jurisdiction.

Conclusions. Any state, being a mem-
ber of the world community and, respectively,
of world security, is obliged to give up a part of
its sovereignty within the important limits for
the whole community, which refer to the issues
related to the fight with crime, forcing itself to
harmonize the normative regulations with the
standards of international law. The recommen-
dations of the “international legislators” are be-
coming more and more insistent over time, ac-
tively stimulating the creation of legal-criminal
regulatory mechanisms with a global character.
For this purpose, all the states of the world
must give up a little of their sovereignty. How-
ever, none of the states that have such a system
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ridico-penali cu caracter global. In acest scop,
toate statele lumii trebuie sa cedeze putin din
suveranitatea sa. Oricum, niciunul din statele
care au un astfel de sistem nu-si poate asuma
functiile de ,judecator suprem”, judecand si
iertand in functie de propriile convingeri, feno-
men Intalnit tot mai frecvent in zilele noastre.

Anume din considerentele enuntate tre-
buie abordata problema armonizarii si unifi-
carii legislatiei penale, formarii standardelor
unice de securitate ca o necesitate obiectiva de
dezvoltare a sistemelor nationale de drept, mai
ales atunci cand este vorba despre raspunde-
rea pentru comiterea celor mai grave infrac-
tiuni care atenteaza la valorile supreme ce re-
prezintd o importanta deosebita pentru toata
comunitatea mondiald. Procesele globalizarii,
care isi extind influenta asupra intregii planete
si care pe deplin isi lasa amprenta asupra sfe-
rei de drept, doar accelereaza si aprofundeaza
aceasta miscare centralizata.

can assume the functions of “supreme judge”,
judging and acquitting according to their own
convictions, which is observed more and more
nowadays.

Particularly, from the stated consider-
ations, the problem of harmonizing and uni-
fying the criminal legislation, forming unique
security standards must be addressed as an
objective necessity for the development of
the national legal systems, especially when it
comes to the responsibility for committing the
most serious crimes that attack the supreme
values that represents a special importance for
the whole world community. Globalization pro-
cesses, which extend their influence over the
whole planet and which fully leave their mark
on the sphere of law, only accelerate and deep-
en this centralized movement.
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