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Inviolabilitatea domiciliului persoanei in pro-
cesul penal constituie un principiu general, pre-
cum si un drept fundamental al omului. Articolul
in referintd este dedicat acestui principiu, care,
desi este unul relativ, totusi, este unul fundamen-
tal si specific pentru procesul penal. Cercetarea
tine sd scoatd in evidentd activitatea practicd a
organelor judiciare atunci cdnd existd necesita-
tea efectudrii actiunilor procesuale, ce pot leza
inviolabilitatea domiciliului in raport cu legislatia
si jurisprudenta nationald si cea internationald,
venind in final cu propuneri si recomanddri in
vederea garantdrii acestui drept. Totodatd, arti-
colul in referintd ne vorbeste despre ce este do-
miciliul persoanei si care imobile sau mobile intrd
sub notiunea respectivd. De asemeneaq, in articol
se face referintd la garantarea de cdtre organele
de drept a principiului inviolabilitatii domiciliului,
tindnd cont si de pozitia Curtii Europene a Drep-
tului Omului.

Cuvinte-cheie: principiu, inviolabilitate, do-
miciliu, perchezitie, organ de urmdrire penald,
procuror, judecdtor de instructie, temeiuri lega-
le, ordonantd, incheiere, autorizare, legalizare,
sanctiuni procesuale.

The inviolability of the person’s domicile in
criminal proceedings is a general principle, as
well as a fundamental human right. The given ar-
ticle is dedicated to this principle, which, although
is a relative one, anyway being fundamental and
specific one for the criminal process. The research
comes to highlight the practical activity of the ju-
dicial bodies when there is the need to carry out
procedural actions that can damage the inviola-
bility of the domicile in relation to national and in-
ternational legislation and jurisprudence, finally
coming up with proposals and recommendations
in order to guarantee this right. At the same time,
the given article tells us what the person’s domi-
cile is and which immovable or movable property
falls under that notion and how the legal authori-
ties should proceed for the unjustified violation
of it, also taking into account the position of the
European Court of Human Rights.
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search, criminal investigation body, prosecutor,
investigating judge, legal grounds, ordinance,
conclusion, authorization, validation, procedural
penalties.

Introducere. Cerinta inviolabilitatii do-
miciliului este unul dintre principiile universal
recunoscute ale dreptului international. Li-
mitele interventiei statului in dreptul oricarei
persoane la inviolabilitatea domiciliului sunt
determinate de continutul termenului ,domi-
ciliu” din legislatia nationald, precum si de in-
terpretarea acestui termen de catre Curtea Eu-
ropeani a Drepturilor Omului. In procesul de
administrare a probelor este necesar, in anumi-

Introduction. The requirement of the
inviolability of the domicile is one of the uni-
versally recognized principles of international
law. The limits of the state’s intervention into
the right of any person, and namely to the invi-
olability of the domicile are determined by the
content of the term “domicile” in the national
legislation, as well as by the interpretation of
this term by the European Court of Human
Rights. In the process of administering the evi-
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te cazuri, de a efectua perchezitii si cercetari la
fata locului in domiciliile persoanelor, de a rea-
liza masuri speciale de investigatii In locuinte
etc. Toate aceste actiuni pot leza domiciliul per-
soanei, iar pentru aceasta ingerintd sunt nece-
sare temeiuri bine determinate, scopuri legale,
corespunderea dintre interesul public si cel pri-
vat, precum si proportionalitatea ingerintei.

Metode si materiale aplicate. La ela-
borarea acestei publicatii a fost folosit materi-
al teoretic, normativ si empiric. De asemenea,
cercetarea respectivului subiect a fost posibila
prin aplicarea mai multor metode de investiga-
re stiintifica specifice teoriei si doctrinei pro-
cesual-penale: metoda logica, metoda analizei
comparative, analiza sistemica etc.

Scopul cercetarii. Cercetarea si anali-
za cadrului normativ intern, jurisprudentei si
doctrinei privind inviolabilitatea domiciliu-
lui in procesul penal si efectul nerespectarii
conditiilor stabilite de actele interne si cele
internationale, In vederea respectarii drepturi-
lor participantilor in procesul penal.

Rezultate obtinute si discutii. Inviola-
bilitatea domiciliului este un subiect destul de
sensibil si care, potrivit art. 8 CEDO, intra in sfe-
ra vietii private.

Constitutia proclama in art. 29 inviola-
bilitatea domiciliului. Potrivit art. 29 alin. (1)
din Constitutie, ,Nimeni nu poate pdtrunde sau
sd ramdnd in domiciliul ori resedinta unei per-
soane fird consimtdmantul acesteia.” In acelasi
articol sunt prevazute si cazurile cu caracter
derogator. ,De la prevederile alineatului (1) se
poate deroga prin lege in urmdtoarele situatii:
a) pentru executarea unui mandat de aresta-
re sau a unei hotdrdri judecdtoresti; b) pentru
inldturarea unei primejdii care amenintd viata,
integritatea fizicd sau bunurile unei persoane;
c) pentru prevenirea rdspandirii unei epidemii.”
In acelasi timp, art. 29 alin. (3) din Constitutie
indica la faptul ca Perchezitiile si cercetdrile
la fata locului pot fi ordonate si efectuate nu-
mai in conditiile legii ", iar alin. (4) interzice
perchezitiile in timpul noptii, cu exceptia unui
delict flagrant.

Inviolabilitatea domiciliului este garan-
tata si de legea procesuala penala, care in art.
12 alin. (1) stipuleaza ca ,Inviolabilitatea domi-
ciliului este garantatd de lege. In cursul procesu-
lui penal, nimeni nu este in drept sd pdtrundd in
domiciliu contrar vointei persoanelor care locu-

dence, in certain cases, it is necessary, to carry
out searches, on-site investigations in people’s
homes, carrying out special investigative mea-
sures in homes, etc. All these actions can dam-
age the person’s domicile, and for this interfer-
ence, well-determined grounds, legal purposes,
correspondence between public and private
interest, as well as proportionality of the inter-
ference are required.

Applied methods and materials. The
theoretical, normative and empirical material
was used in the preparation of this publication.
In addition, the research of the respective sub-
ject was possible by applying several scientific
investigation methods specific to the criminal
procedural theory and doctrine: logical meth-
od, comparative analysis method, systemic
analysis, etc.

The purpose of the research. Research
and analysis of the domestic regulatory frame-
work, jurisprudence and doctrine regarding
the inviolability of the domicile in criminal pro-
ceedings and the effect of non-compliance with
the conditions established by domestic and in-
ternational acts, in order to respect the rights
of participants in the criminal proceedings.

Results obtained and discussions. The
inviolability of the domicile is quite a sensitive
subject, which, according to art. 8 of the ECHR,
enters the sphere of private life.

By art. 29 the Constitution proclaims the
inviolability of the domicile. According to art.
29 paragraph (1) of the Constitution, “No one
can enter or remain in a person’s home or resi-
dence without his consent.” Derogatory cases
are also provided for in the same article. “The
provisions of paragraph (1) may be derogated
by law in the following situations: a) for the ex-
ecution of an arrest warrant or a court decision;
b) for the removal of a danger that threatens the
life, physical integrity or property of a person; c)
to prevent an epidemic from spreading.” At the
same time, art. 29 paragraph (3) of the Consti-
tution indicates that, On-site searches and in-
vestigations can be ordered and carried out only
under the conditions of the law”, and paragraph
(4) prohibits nighttime searches, except in the
case of a flagrant misdemeanor.

The inviolability of the domicile is also
guaranteed by the criminal procedural law,
which in art. 12 paragraph (1) stipulates that,
“The inviolability of the domicile is guaranteed
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iesc sau detin sediu in ele, cu exceptia cazurilor si
modului prevdzute de CPP.” Art. 12 alin. (2) CPP,
prevede ca ,Perchezitiile, cercetdrile domiciliu-
lui, precum si alte actiuni de urmdrire penald
la domiciliu, pot fi ordonate si efectuate in baza
unui mandat judiciar, cu exceptia cazurilor si
modului prevdizute de CPP. In cazul efectudrii ac-
tiunilor procesuale fdard mandat judiciar, orga-
nul abilitat sd efectueze aceste actiuni, imediat,
dar nu mai tdrziu de 24 de ore de la terminarea
actiunii, prezintd instantei de judecatd materia-
lele respective pentru controlul legalitdtii aces-
tor actiuni.”

,In cadrul Articolului 8 termenul ,domi-
ciliul” a fost interpretat ca un concept autonom:
acest lucru Inseamna ca, pentru a stabili daca
un anumit loc de trai poate fi considerat ca , do-
miciliu” in limitele Conventiei, circumstantele
specifice ale cazului vor fi verificate si analizate
riguros. In general, domiciliul a fost identificat
ca fiind locul in care persoana locuieste Tn mod
permanentsau cu care persoana are legaturi su-
ficiente si regulate (Prokopovich v. Rusia (dec.);
Gillow v. Regatul Unit (dec.); McKay-Kopecka v.
Polonia (dec.).). Curtea, avand in vedere ca cele
doua versiuni ale Conventiei difera (in versiu-
nea engleza termenul utilizat este ,acasd”, iar
in franceza se utilizeaza conceptul mai larg de
»,domiciliu”) a optat pentru o interpretare mai
flexibila (Niemietz v. Germania). Astfel, s-a con-
cluzionat ca conceptul dat prevede urmatoare-
le tipuri de locuinte:

- case de vacantd, case secundare si hote-
lurile care ofera cazare pe termen lung (Dema-
des v. Turcia (dec.).);

- casa care apartine unei persoane fiind
ocupatd, pentru o perioada semnificativa sau
pe o baza anuald, de catre altcineva (Mentes si
altii v. Turcia (dec.).);

- locuintele sociale ocupate de reclamant
in calitate de chirias, chiar daca dreptul de in-
chiriere In temeiul legislatiei locale poate fi li-
mitat (McCann v. Regatul Unit);

- spatiile comerciale, atunci cand nu exis-
td o distinctie clara intre biroul unei persoane
si resedinta privata sau intre activitatile perso-
nale si profesionale (Niemietz);

- sediul unei companii, sucursale sau alte
sedii comerciale (Stés Colas Est si altii Franta);

- locuintele netraditionale cum ar fi
caravanele, rulotele sau alte genuri de non-
traditionale resedintelor rulote si alte tipuri

10

by law. During the criminal process, no one has
the right to enter the home against the will of
the people who live or have headquarters in it
except for the cases and the way provided by the
CCP.” Art. 12 paragraph (2) of the CCP, provides
that, “Searches, home investigations, as well as
other criminal investigation actions at home,
can be ordered and carried out based on a judi-
cial mandate, except for the cases and manner
provided by the CCP. In the case of carrying out
procedural actions without a judicial mandate,
the body authorized to carry out these actions,
immediately, but not later than 24 hours after
the end of the action, presents the relevant ma-
terials to the court for checking the legality of
these actions.”

Within Article 8 the term “domicile” has
been interpreted as an autonomous concept:
this means that, in order to determine whether
a particular place of residence can be considered
a “domicile” within the limits of the Convention,
the specific circumstances of the case will be rig-
orously verified and analyzed. In general, domi-
cile was identified as the place where the person
permanently lives or with which the person has
sufficient and regular connections (Prokopov-
ich v. Russia (dec.); Gillow v. the United Kingdom
(dec.); McKay-Kopecka v. Poland (dec.).). The
Court considering that the two versions of the
Convention differ (in the English version the
term used is “home” and in French the broader
concept of “domicile” is used) chose a more flex-
ible interpretation (Niemietz v. Germany). Thus,
it was concluded that the given concept foresees
the following types of housing:

- vacation houses, secondary houses and
hotels that offer long-term accommodation
(Demades v. Turkey (dec.).);

- house belonging to one person being
occupied, for a significant period or on an an-
nual basis, by someone else (Mentes and Others
v. Turkey (dec.).);

- social housing occupied by the claim-
ant as a tenant, even if the right to rent under
local law may be limited (McCann v. the United
Kingdom);

- commercial premises, when there is
no clear distinction between a person’s office
and private residence or between personal and
professional activities (Niemietz);

- company headquarters, branches or
other commercial premises (Stés Colas Est and
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de locuinte mobile (Buckley v. Regatul Unit;
Chapman);

- conditiile de trai ale individului (care
cad cumulativ sub incidenta notiunii de viata
privatd, de familie si a domiciliului) (Moldovan
si altii v. Romdnia, nr. 2).

Problemele ce vizeaza beneficierea de
domiciliul propriu, asa ca exproprierea sau pre-
tul chiriei, sunt, de obicei, examinate In temeiul
Articolului 1 al Protocolului 1.”

Potrivit art. 6 pct. 11) CPP, prin domiciliu
se Intelege ,locuintd sau constructie destinatd
pentru locuirea permanentd sau temporard a
unei sau a mai multor persoane (casd, aparta-
ment, vild, camerd la hotel, cabind pe o nava
maritimd sau fluviald), precum si incdperile ane-
xate nemijlocit la acestea, constituind o parte
indivizibild (verandd, terasd, mansardd, balcon,
beci, un alt loc de uz comun). Prin notiunea de
domiciliu, in sensul prezentului cod, se intelege si
orice teren privat, automobil, navd maritimd si
fluviald privatd, birou.”

,Fiind definitd in articolul 6 pct. 11) din
Codul de procedurd penald, notiunea de ,domi-
ciliu” este suficient de accesibild, clard si previzi-
bild. Curtea mentioneazd cd aceastd notiune are
un inteles penal autonom si nu depinde de defi-
nirea notiunii de ,domiciliu” in alte ramuri de
drept. Definitia ,,domiciliului” in sens penal auto-
nom nu prezintd vicii de neconstitutionalitate.”?

Notiunea de ,domiciliu” in sensul larg al
legislatiei procesual-penale este definita in pct.
11) al art. 6 CPP, aceasta incluzand si orice bi-
rou. Jurisprudenta CtEDO a extins notiunea de
»domiciliu” 1a locul unde persoana isi desfasoa-
ra activitatea profesionala (Nimietz c. Germani-
ei, Hot. din 16. 12. 1992), precum si la sediul si
agentiile unei societati comerciale (Societatea
Calas Est c. Frantei din 16. 04. 2002), subliniind
ca dreptul la domiciliu priveste insasi siguran-
ta si bundstarea persoanei (Ghillov c. Regatului
Unit, Hot. din 24. 10. 1986).

! Ivana Roagna, Protejarea dreptului la respectarea vietii
private si de familie in cadrul Conventiei Europene a
Drepturilor Omului. Manualele Consiliului Europei pen-
tru Drepturile Omului, Consiliul Europei, Strasbourg,
2012, p. 50. Disponibila: https://rm.coe.int/16806f15c5
[accesata: 27.07.2022].

2DCCnr. 16 din 11.02.2019 de inadmisibilitate a sesizarii
nr. 20g/2019 privind exceptia de neconstitutionalitate a
unor prevederi din articolul 179 alin. (1) din Codul penal
si articolul 6 pct. 11) din Codul de procedura penala (vio-
larea de domiciliu) (pct. 24).

n

Others v. France);

- non-traditional dwellings such as cara-
vans, trailers or other types of non-traditional
residences trailers and other types of mobile
homes (Buckley v. the United Kingdom; Chap-
man);

- individual’s living conditions (which
cumulatively fall under the scope of the notion
of private life, family life and domicile) (Moldo-
van and Others v. Romania, no. 2).

[ssues concerning the enjoyment of one’s
own domicile, such as expropriation or the
price of rent, are usually examined under Ar-
ticle 1 of Protocol 1.”?

According to art. 6 point 11) of the CCP,
the term “domicile” means the following:
“dwelling or construction intended for the per-
manent or temporary residence of one or more
persons (house, flat, cottage, hotel room, com-
partment on a sea or river vessel), as well as the
rooms directly attached to them, being an indi-
visible part (veranda, terrace, attic, balcony, cel-
lar, another place of common use). The notion
of domicile, in the sense of this code, also means
any private land, automobile, private sea and
river vessel, office.”

“Being defined in article 6 point 11) of the
Code of Criminal Procedure, the notion of “do-
micile” is sufficiently accessible, clear and pre-
dictable. The Court notes that this notion has an
autonomous criminal meaning and does not de-
pend on the definition of the notion of “domicile”
in other branches of law. The definition of “domi-
cile” in the autonomous criminal sense does not
present defects of unconstitutionality.”*

The notion of “domicile” in the broad
sense of the procedural-criminal legislation is
defined in point 11) of art. 6 of the CCP, includ-
ing any office. ECHR jurisprudence extended
the notion of “domicile” to the place where the
person carries out his professional activity

! Ivana Roagna, Protecting the Right to Respect for Pri-
vate and Family Life within the European Convention
on Human Rights. Council of Europe Handbooks on Hu-
man Rights, Council of Europe, Strasbourg, 2012, p. 50.
Available:  https://rm.coe.int/16806f15c5 [accessed:
27.07.2022].

2 DCC no. 16 from 11.02.2019 of inadmissibility of the
notification no. 20g/2019 regarding the exception of un-
constitutionality of some provisions from article 179 par-
agraph (1) of the Criminal Code and art. 6 point 11) of the
Code of Criminal Procedure (violation of the inviolability
of the home) (point 24).
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CtEDO a reiterat in cauza Mancevschi c.
Moldovei® (Hot. din 07.10. 2008) ca ,perche-
zitia biroului avocatului este privitd ca consti-
tuind o ingerintd in ,viata privatda” si a ,cores-
pondentei” si , potential, a ,domiciliului” (a se
vedea Niemietz v. Germany, 16 decembrie 1992,
§§ 2933, si Tamosius v. the United Kingdom
(dec.), nr. 62002/00, ECHR 2002VIII; a se vedea,
de asemenea, Sallinen and Others v. Finland, nr.
50882/99, § 71, 27 septembrie 2005, care confir-
md cd perchezitia biroului avocatului constituie
o ingerintd in dreptul la respectarea ,, domiciliu-
lui” si Wieser and Bicos Beteiligungen GmbH v.
Austria, nr.74336/01, § 43).”

,Termenul inviolabilitate Inseamna ceva
ce nu poate fi violat, incalcat, atins, care se afla
inmodlegallaadapostde orice urmarire, de ori-
ce atingere, incdlcare sau pedeapsa. Nimeni nu
poate patrunde sau rdmane In domiciliul sau in
resedinta unei persoane fara consimtamantul
acesteia. Asadar, drepturile garantate prin pre-
vederile art. 8 nu sunt drepturi absolute, astfel
incat nu orice ingerinta a statului in exercitiul
acestor drepturi constituie o violare a art. 8 al
Conventiei.”*

Art. 8 § 2 din Conventie prevede drept
scopuri legitime pentru ingerinta agentilor sta-
tali in viata privata a persoanei, in domiciliul
sau in corespondenta acesteia in caz de secu-
ritate nationald, siguranta publicd, bunastare
economica a tarii, apararea ordinii si prevenirea
faptelor penale, protejarea sanatatii sau a mo-
ralei, protejarea drepturilor si libertatilor altor
persoane. Ingerinta trebuie sa fi fost justificata
in baza art. 8 § 2 din Conventia Europeana, cu
alte cuvinte - sa fi fost ,prevazuta de lege”, sa
fi urmarit unul sau mai multe din scopurile le-
gitime enumerate de paragraful respectiv si sa
fi fost ,necesara Intr-o societate democratica”
pentru indeplinirea scopului in cauza.

CtEDO considera ca intrarea ofiterilor de
politie in casele reclamantilor a reprezentat o
ingerinta in dreptul lor la respectarea domici-
liului.®

3Disponibila: http://hudoc.echr.coe.int/eng?i=001-112853
* Manualul judecatorului pentru cauze penale (Inviolabili-
tatea domiciliului - C. Gurschi, Ig. Dolea), Chisinau, 2013,
p. 240. Disponibil: http://drept.usm.md/public/files/
ManualulJudecatorului2013-TOT2c7a4c.pdf  [accesata:
31.07.2022].

5 0 ingerintd ar veni in contradictie cu articolul 8 al Con-
ventiei, cu exceptia situatiei in care este ,in conformitate
cu legea”, urmdreste unul sau mai multe scopuri legitime
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(Nimietz v. Germany, Decision of 16. 12. 1992),
as well as to the headquarters and agencies of
a commercial company (Calas Est Association
v. France from 16. 04. 2002), stressing that the
right to domicile concerns the very safety and
well-being of the person (Ghillov v. the United
Kingdom, Decision of 24. 10. 1986).

The ECHR reiterated in the Mancevschi v.
Moldova case  (Decision of 07.10. 2008) that
“the search of the lawyer’s office is seen as an
intrusion into the “private life” and “correspon-
dence” and, potentially, the “domicile” (see Ni-
emietz v. Germany, December 16, 1992, §§ 2933,
and Tamosius v. the United Kingdom (dec.), no.
62002/00, ECHR 2002VIII; see, also, Sallinen
and Others v. Finland, no. 50882/99, § 71, Sep-
tember 27, 2005, which confirms that the search
of the lawyer’s office constitutes an interference
with the right to respect the “domicile” and Wi-
eser and Bicos Beteiligungen GmbH v. Austria,
no. 74336/01, § 43).”

“The term inviolability means something
that cannot be violated, breached, touched, that
is legally protected from any pursuit, from any
touch, violation or punishment. No one can
enter or stay in a person’s home or residence
without his consent. Therefore, the rights guar-
anteed by the provisions of art. 8 are not abso-
lute rights, so that not any state interference in
the exercise of these rights constitutes a viola-
tion of art. 8 of the Convention.”

Art. 8 § 2 of the Convention provides
as legitimate purposes for the interference of
state agents in the private life of the person, in
his domicile in case of national security, public
safety, economic well-being of the country, the
defense of order and the prevention of criminal
acts, the protection of health or morality, pro-
tecting the rights and freedoms of other peo-
ple. The interference must have been justified
based on art. 8 § 2 of the European Convention,
in other words - to have been “prescribed by
law”, to have pursued one or more of the legiti-
mate purposes listed by that paragraph and to
have been “necessary in a democratic society”
for the fulfillment of the object in view.

3 Available: http://hudoc.echr.coe.int/eng?i=001-112853
* The Judge’s Manual for Criminal Cases (The Inviolabili-
ty of the Domicile - C. Gurschi, Ig. Dolea), Chisinadu, 2013,
p. 240. Available: http://drept.usm.md/public/files/
ManualulJudecatorului2013-TOT2c7a4c.pdf [accessed:
31.07.2022].
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CtEDO reitereaza faptul ca autorizatia de
perchezitie ar trebui sa se bazeze pe o banuiala
rezonabila si sa fie redactata cu suficienta pre-
cizie si detalii. Compatibilitatea unei autorizatii
de perchezitie cu aceste cerinte a fost intot-
deauna o problema de interes pentru CtEDO.¢

CtEDO a criticat In cauza Varga c. Ro-
maniei (Hot. din 01.04.2008) puterile foarte
ample ale procurorului in materia dispunerii
perchezitiei, precum si dispozitiile legale rela-
xate si lacunare, constatand ca reclamantii nu
s-au bucurat de gradul minim de protectie con-
tra arbitrarului avut in vedere de art. 8 CEDO.”

,Perchezitiile planificate si/sau inopinate
a detinutilor si/sau a celulelor penitenciarului
reprezintd o consecintd fireascd a privdrii de
libertate a persoanei si sunt necesare pentru
prevenirea dezordinilor sau a comiterii unor
infractiuni (a se vedea, mutatis mutandis, Milka
v. Polonia, 15 septembrie 2015, §§ 45-50). Ast-
fel, cu privire la efectuarea perchezitiilor in ce-
lula din penitenciar fdrd obtinerea prealabild a
autorizatiei judecdtorului de instructie, Curtea a
mentionat cd persoana ar putea contesta legali-
tatea actiunilor intreprinse in fata judecdtorului
de instructie. Asadar, existd un control judecdto-
resc care ar putea cenzura orice pretins abuz al

la care se face referintd in par. 2 si de asemenea este ,,nece-
sard intr-o societate democraticd” pentru a atinge scopul
(a se vedea urmdtoarele hotdrari: Silver and Others v. the
United Kingdom, 25 martie 1983, § 84, Seria A nr. 61; Cam-
pbell v. the United Kingdom, 25 martie 1992, § 34, Seria A
nr. 233; Calogero Diana v. Italy, 15 noiembrie 1996, § 28,
Reports 1996-V; si Petra v. Romania, 23 septembrie 1998,
$ 36, Reports 1998-VII). CtEDO, cauza Bisir si Tulus c.
Moldovei, hotararea din 17.05.2011 (§. 59). Disponibila:
http://hudoc.echr.coe.int/eng?i=001-124094 [accesata:
29.07.2022].

¢ (asevedea, Hot. CtEDO Niemietz v. Germania, 16 decem-
brie 1992, § 37, Seria Anr. 251-B; Van Rossem v. Belgia, nr.
41872/98, § 45, 9 decembrie 2004; Smirnov v. Federatia
Rusa, nr.71362/01, § 47, 7 iunie 2007; si lliya Stefanov v.
Bulgaria, nr. 65755/01, §§ 40 si 41, 22 mai 2008).

7 ...dacd in absenta mandatului judiciar prealabil perche-
zitia in cauzd nu a fost supusd niciunui control a priori,
Curtea observd cd la epoca faptelor primii doi reclamanti
nu beneficiau nici de o cale de recurs efectivd pentru a de-
termina controlul a posteriori, de cdtre un judecdtor, al
legalitdatii si temeiului perchezitiei in cauzd.... Ca urmare,
fiind efectuatd in absenta unui mandat si, dupd cum reiese
din procesul verbal, a martorilor asistenti, perchezitia efec-
tuatd de procuror nu a respectat garantiile minime pe care
dispozitiile legale le impuneau autoritdtilor insdrcinate cu
ancheta penald si nu a fost supusd nici controlului autori-
tatilor judiciare. (pct. 73). Disponibila: http://hudoc.echr.
coe.int/eng?i=001-123847 [accesatd: 29.07.2022].
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The ECHR considers that the entry of the
police officers into the houses of the applicants
represented an interference with their right to
respect for their domicile.®

The ECHR reiterates that the search war-
rant should be based on a reasonable suspicion
and be drafted with sufficient precision and de-
tail. The compatibility of a search warrant with
these requirements has always been an issue of
interest to the ECHR.®

The ECHR criticized in the case of Varga
v. Romania (Decision of 01.04.2008) the very
broad powers of the prosecutor in the matter
of ordering the search, as well as the relaxed
and incomplete legal provisions, finding that
the plaintiffs did not enjoy the minimum de-
gree of protection against arbitrariness consid-
ered by art. 8 ECHR.”

“Planned and/or unannounced searches
of inmates and/or prison cells are a natural
consequence of the deprivation of liberty of the
person and are necessary to prevent disorder or
the commission of crimes (see, mutatis mutan-
dis, Milka v. Poland, September 15, 2015, §§ 45-

5 An interference would be inconsistent with Article 8 of
the Convention, unless it is “in accordance with the law”,
pursues one or more of the legitimate aims referred to in
paragraph 2 and is also “necessary in a democratic society”
to achieve the goal (see the following decisions: Silver and
Others v. the United Kingdom, March 25, 1983, § 84, Series
A no. 61; Campbell v. the United Kingdom, March 25, 1992,
$ 34, Series A no. 233; Calogero Diana v. Italy, November
15, 1996, § 28, Reports 1996-V; and Petra v. Romania, Sep-
tember 23, 1998, § 36, Reports 1998-VII). ECHR, the case
Bisir and Tulus v. Moldova, decision of 17.05.2011 (§. 59).
Available: http://hudoc.echr.coe.int/eng?i=001-124094
[accessed: 29.07.2022].

¢ (see, ECHR Decision Niemietz v. Germany, December 16,
1992, § 37, Series A no. 251-B; Van Rossem v. Belgium, no.
41872/98, § 45, December 9, 2004; Smirnov v. Russian
Federation, no. 71362/01, § 47, June 7, 2007; and lliya
Stefanov v. Bulgaria, no. 65755/01, §§ 40 and 41, May 22,
2008).

7 ...If in the absence of the prior judicial mandate the search
in question was not subject to any a priori control, the Court
observes that at the time of the facts the first two applicants
did not benefit from any effective recourse to determine the a
posteriori control, by a judge, of the legality and basis of the
search in question.... On the grounds of being carried out in
the absence of a warrant and, as it appears from the report,
of assistant witnesses, the search carried out by the prosecu-
tor did not respect the minimum guarantees that the legal
provisions imposed on the authorities in charge of the crimi-
nal investigation and was not subject to the control of the ju-
dicial authorities either. (point 73). Available: http://hudoc.
echr.coe.int/eng?i=001-123847 [accessed: 29.07.2022].
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autoritdtilor (DCC nr. 80 din 28 mai 2019, §§ 18,
19)".8

In vederea respectarii dreptului la viatd
privatd, organul judiciar trebuie sa ia masuri
ca faptele si imprejurarile din viata personala a
celui la care se efectueaza perchezitia si care nu
au legituri cu cauza si nu devina publice. In ca-
uza Amarandei s.a. c. Romaniei (Hot. din 26.04.
2016) CtEDO a retinut ca prin modalitatea de
efectuare a perchezitiei domiciliare si prin difu-
zarea imaginilor filmate in cursul perchezitiei
catre presa fard a se asigura o minima protectie
a vietii private au fost Incalcate exigentele art.
3518 CEDO.°

Potrivit jurisprudentei Curtii, utilizarea
puterilor coercitive conferite prin legislatie
pentru a cere unei persoane sa se supuna unei
perchezitii amanuntite a corpului, a hainelor
si a bunurilor personale constituie o ingerinta
evidenta In dreptul la respectarea vietii private
[a se vedea Gillan si Quinton c. Regatului Unit,
nr. 4158/05, pct. 63].1°

Instanta trebuie sa verifice intotdeau-
na daca asemenea ingerinte sunt justificate in

8Decizianr.80 din 28.05.2019 de inadmisibilitate a sesiza-
riinr.101g/2019 privind exceptia de neconstitutionalitate
a articolului 273 alin. (3) din Codul de procedura penala
(pct. 18, 19).

9 CtEDO a apreciat cd prin modalitatea de efectuare a per-
chezitiei, prin folosirea fortei de cdtre organele jandarme-
riei in mod disproportionat persoanele aflate in imobilele
perchezitionate au fost suspuse unui tratament degradant
incompatibil cu dispozitiile art. 3 CEDO; CtEDO a retinut
de asemenea cd, desi mandatul de perchezitie domiciliard
emis de judecdtor viza ridicarea suporturilor de stocare a
datelor informatice, organele de urmdrire penald nu au cir-
cumscris perchezitiile efectuate limitelor mandatului ridi-
cand bunuri care nu aveau legdturd cu obiectul mandatu-
lui (cdrti, fotografii, documente de identitate bani, bijuterii,
obiecte vestimentare); CtEDO a mai observat cd prin carac-
terul masiv si nediferentiat al perchezitiilor domiciliare si
prin absenta unui control a posteriori efectiv perchezitiile
si ridicarea obiectelor persoanele ale reclamantilor au fost
de naturd sd conducd la incdlcarea dreptului la viatd pri-
vatd; deopotrivd, CtEDO a constatat cd imagini filmate
cu ocazia efectudrii perchezitiilor domiciliare au fost
distribuite cdtre presd, iar acestea contineau imagini
ale locatarilor imobilelor perchezitionate, in special
ale unor tinere fete intinse pe sol in posturi umilitoa-
re, nefiind luate minimele precautii pentru protejarea
acestora, corpurile si fetele nefiind anonimizate, fiind
realizatd o ingerintd nejustificatd in dreptul la viatd
privatd (s.a.). Disponibila: http://hudoc.echr.coe.int/
eng?i=001-176078 [accesata : 29.07.2022].

10 CtEDO, cauza Gillan si Quinton c. Regatului Unit, hota-
rarea din 12.01.2010 (§. 63). Disponibila: https://hudoc.
echr.coe.int/eng?i=001-96585 [accesata : 29.07.2022].
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50). Thus, with regard to conducting searches in
the penitentiary cell without obtaining the prior
authorization of the investigating judge, the
Court mentioned that the person could contest
the legality of the actions taken before the inves-
tigating judge. So there is a judicial review that
could censure any alleged abuse of the authori-
ties (DCC no. 80 from May 28, 2019, §§ 18, 19)”.®

In order to respect the right to private
life, the judicial body must take measures be-
cause the facts and circumstances of the per-
sonal life of the person who is being searched
and which are not related to the case, shall not
become public. In the case of Amaranda and
Others v. Romania (Decision of 26.04. 2016)
ECHR held that by the method of conduct-
ing the home search and by broadcasting the
images filmed during the search to the press
without ensuring a minimum protection of pri-
vate life, the requirements of art. 3 and 8 of the
ECHR were violated.’

According to the Court’s jurisprudence,
the use of coercive powers conferred by legis-
lation to require a person to submit to a thor-
ough search of the body, clothing and personal
belongings constitutes a clear interference
with the right to respect for private life [see

8 Decision no. 80 of 28.05.2019 of inadmissibility of the
notification no. 101g/2019 regarding the exception of un-
constitutionality of article 273 paragraph (3) of the Code
of Criminal Procedure (points 18, 19).

° The ECHR assessed that by the method of carrying out the
search, by the disproportionate use of force by the gendar-
merie bodies, the persons in the searched buildings were
subjected to a degrading treatment incompatible with the
provisions of art. 3 of the ECHR; The ECHR also held that, al-
though the home search warrant issued by the judge aimed
at the seizure of computer data storage media, the criminal
prosecution bodies did not circumscribe the searches carried
out within the limits of the warrant by seizing goods that
were not related to the subject of the warrant (books, pho-
tos, identity documents, money, jewelry, clothing items); The
ECHR also observed that due to the massive and undifferen-
tiated nature of the home searches and the absence of an ef-
fective a posteriori control, the searches and the removal of
objects from the persons of the applicants were likely to lead
to the violation of the right to private life; likewise, the ECHR
found that images filmed during the home searches were
distributed to the press, and they contained images of
the tenants of the searched buildings, especially of some
young girls lying on the ground in humiliating positions,
not having taken the minimum precautions to protect
them, their bodies and faces not being anonymized, be-
ing realized an unjustified interference in the right to
private life (and other). Available: http://hudoc.echr.coe.
int/eng?i=001-176078 [accessed: 29.07.2022].
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baza articolului 8 § 2 din Conventia Europeans,
cu alte cuvinte - dacad acestea sunt ,prevazute
de lege”, daca urmaresc unul sau mai multe din
scopurile legitime enumerate de paragraful re-
spectiv si daca sunt ,necesare intr-o societate
democratica” pentru indeplinirea scopului in
cauza (a se vedea Cacuci si S.C. Virra & Cont Pad
SRL v. Romania, 17 ianuarie 2017, § 86).

Intrebarea la care trebuie si raspundi in-
stanta este daca relatia dintre scopul urmarit si
mijloacele folosite poate fi considerata proportio-
nala (a se vedea Robathin v. Austria, 3 iulie 2012,
§ 43). Curtea a constatat, de asemenea, ca patrun-
derea agentilor de politie in domiciliul unui recla-
mant In lipsa acestuia, In conditiile in care riscul
de tulburare a ordinii publice sau de savarsire a
unei infractiuni era redus sau inexistent, a fost
disproportionata in raport cu obiectivul legitim
urmadrit si, prin urmare, a constituit o Incalcare
a art. 8 (McLeod impotriva Regatului Unit, pct.
58; Funke impotriva Frantei, pct. 48). In ceea ce
priveste persoanele suspectate de infractiuni le-
gate de terorism, guvernele trebuie sa pastreze
un echilibru just intre exercitarea de catre per-
soana Tn cauza a dreptului care i este garantat in
temeiul art. 8 § 1 si necesitatea, prevazuta la art.
8 § 2, ca statul sa adopte masuri eficiente pentru
prevenirea infractiunilor de terorism (Murray im-
potriva Regatului Unit, pct. 90-91).'2

Extinderea protectiei prevazute la art.
8 ,Nu se aplica in cazul unui teren pe care se
intentioneaza construirea unei case sau in ca-
zul unei persoane originare dintr-o anumita
regiune [Loizidou impotriva Turciei (fond), pct.
66]; nu se extinde nici la o spalatorie, un bun
comun al coproprietarilor unui bloc de aparta-
mente, conceputd pentru o utilizare ocaziona-
1a (Chelu impotriva Romaniei, pct. 45); cabina
de machiaj a unui artist [Hartung impotriva
Frantei (dec.)]; terenul utilizat de proprietari
pentru practicarea unor sporturi sau pe care
proprietarul permite desfasurarea unui sport
[de exemplu, vanatoarea, Friend si altii impo-

1 CtEDO, cauza Cacuci si S.C. Virra & Cont Pad SRL v.
Romania, hotdrarea din 17.01.2017 (§. 86). Disponibila:
http://hudoc.echr.coe.int/eng?i=001-176052 [accesata :
29.07.2022].

12 Ghid privind art. 8 din Conventia europeana a dreptu-
rilor omului, Dreptul la respectarea vietii private si de fa-
milie, a domiciliului si a corespondentei. Actualizat la 31
decembrie 2018, pct. 181, 182. Disponibil: https://www.
echr.coe.int/Documents/Guide_Art_8_RON.pdf [accesata:
29.07.2022].
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Gillan and Quinton v. the United Kingdom, no.
4158/05, point 63].1°

The court must always check whether
such interferences are justified on the basis of
Article 8 § 2 of the European Convention, in oth-
er words - if they are “prescribed by law”, if they
pursue one or more of the legitimate aims listed
by that paragraph and whether they are “neces-
sary in a democratic society” for the purpose in
question (see Cacuci and S.C. Virra & Cont Pad
SRL v. Romania, January 17, 2017, § 86).1

The question that the court must answer
is whether the relationship between the goal
pursued and the means used can be considered
proportional (see Robathin v. Austria, July 3,
2012, § 43). The Court also found that the entry
of police officers into the residence of an appli-
cant in his absence, in the conditions where the
risk of disturbing public order or committing a
crime was low or non-existent, was dispropor-
tionate in relation to the legitimate objective
pursued and therefore constituted a violation
of art. 8 (McLeod versus the United Kingdom,
point 58; Funke versus France, point 48). With
regard to persons suspected of crimes related
to terrorism, governments must maintain a fair
balance between the execution by the person
concerned of the right guaranteed to him under
art. 8 § 1 and the necessity, provided for in art.
8 § 2, for the state to adopt effective measures
to prevent terrorist crimes (Murray versus the
United Kingdom, points 90-91).12

The extension of the protection provided
for in art. 8 “Does not apply in the case of a plot
of land on which a house is intended to be built
or in the case of a person originally from a cer-
tain region [Loizidou versus Turkey (the court
of first instance), point 66]; nor does it extend
to a laundry room, a common asset of the co-
owners of an apartment block, designed for

1 ECHR, the case Gillan and Quinton v. the United Kingdom,
decision of 12.01.2010 (§. 63). Available: https://hudoc.
echr.coe.int/eng?i=001-96585 [accessed: 29.07.2022].

1 ECHR, the case Cacuci and S.C. Virra & Cont Pad SRL
v. Romania, decision of 17.01.2017 (§. 86). Available:
http://hudoc.echr.coe.int/eng?i=001-176052 [accessed:
29.07.2022].

12 Guide regarding art. 8 of the European Convention on
Human Rights the Right to Respect for Private and Fam-
ily Life, Home and Correspondence. Updated on Decem-
ber 31, 2018, points 181, 182. Available: https://www.
echr.coe.int/Documents/Guide_Art_8_RON.pdf [accessed:
29.07.2022].
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triva Regatului Unit (dec.), pct. 45]; cladirile
si instalatiile industriale, cum ar fi o moara, o
brutarie sau un depozit, utilizate exclusiv in
scopuri profesionale (Khamidov impotriva Ru-
siei, pct. 131) sau locurile In care sunt adaposti-
te animale de ferma [Leveau si Fillon impotriva
Frantei (dec.)].

In plus, in cazul in care un reclamant invo-
ca drept ,,domiciliu” un loc pe care acesta nu l-a
ocupat niciodata sau aproape niciodat3, ori pe
care nu il mai ocupa de o perioada lunga de timp,
este posibil ca legaturile cu locul respectiv sa fie
atat de slabe incat nu mai poate fi ridicata nicio
problema din perspectiva art. 8 (Andreou Papi
impotriva Turciei, pct. 54). Posibilitatea ca o per-
soana sa mosteneasca un bun nu reprezinta o le-
gatura suficient de concreta pentru a se constata
existenta unui ,domiciliu” [Demopoulos si altii
impotriva Turciei (dec.) (MC), pct. 136-137]. In
plus, art. 8 nu se extinde la garantarea dreptului
de a cumpadra o casa [Strunjak si altii impotriva
Croatiei (dec.)] sau la impunerea autoritatilor
unei obligatii generale de a respecta alegerea
unui domiciliul comun de catre un cuplu casato-
rit (Mengesha Kimfe impotriva Elvetiei, pct. 61).
Art. 8 nu recunoaste nici dreptul de a obtine o
locuinta [Ward Impotriva Regatului Unit (dec.);
Codona impotriva Regatului Unit (dec.)].”**

Pentru a nu prejudicia inviolabilitatea
domiciliului exista mai multe norme speciale
de procedura penala care asigura principiul re-
spectiv.

JInviolabilitatea domiciliului este asi-
guratd de normele de procedura penalad care
garanteaza ca perchezitiile, cercetarile domi-
ciliului, cercetarea la fata locului, ridicarea de
obiecte si documente si alte actiuni pot fi ordo-
nate si efectuate in baza unui mandat judiciar.
Datele administrate cu incdlcarea normelor
procesuale privind inviolabilitatea domiciliului
nu pot fi utilizate in calitate de probe in cadrul
procesului. Codul penal stabileste raspunderea
penala pentru actiuni de violare de domiciliu.”**

13 Ghid privind art. 8 din Conventia europeand a drepturilor
omului, Dreptul la respectarea vietii private si de familie, a
domiciliului sia corespondentei. Actualizatla 31 decembrie
2018, pct. 328, 329. Disponibil: https://www.echr.coe.int/
Documents/Guide_Art_8_RON.pdf [accesata: 29.07.2022].
* Manualul judecatorului pentru cauze penale (Inviolabi-
litatea domiciliului - C. Gurschi, Ig. Dolea), Chisindu, 2013,
p. 241. Disponibil: http://drept.usm.md/public/files/
Manualuljudecatorului2013-TOT2c7a4c.pdf[accesata:
31.07.2022].
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occasional use (Chelu versus Romania, point
45); an artist’s makeup booth [Hartung versus
France (dec.)]; the land used by the owners to
practice sports or on which the owner allows
a sport to be played [for example, hunting,
Friend and Others versus the United Kingdom
(dec.), point 45]; industrial buildings and facili-
ties, such as a mill, bakery or warehouse, used
exclusively for professional purposes (Khami-
dov versus Russia, point 131) or places where
farm animals are housed [Leveau and Fillon
versus France (dec.)].

In addition, when a claimant cites as “do-
micile” a place which he has never or almost
never occupied, or which he no longer occupies
for a long period of time, it is possible that the
links to that place are so weak that no prob-
lem can be raised from the perspective of art.
8 (Andreou Papi versus Turkey, point 54). The
possibility of a person inheriting an asset does
not represent a sufficiently concrete link to
establish the existence of a “domicile” [Demo-
poulos and Others versus Turkey (dec.) (MC),
points 136-137]. Furthermore, art. 8 does not
extend to guaranteeing the right to buy a house
[Strunjak and Others versus Croatia (dec.)] or
to the imposition by the authorities of a general
obligation to respect the choice of a common
domicile by a married couple (Mengesha Kimfe
versus Switzerland, point 61). Art. 8 does not
recognize the right to obtain a home either
[Ward versus the United Kingdom (dec.); Co-
dona versus the United Kingdom (dec.)].”**

There are several special rules of criminal
procedure that ensure that principle, intended
not to harm the inviolability of the domicile.

“The inviolability of the domicile is en-
sured by the rules of criminal procedure which
guarantee that searches, investigations of the
domicile, on-site investigation, collection of ob-
jects and documents and other actions can be
ordered and carried out on the basis of a judi-
cial warrant. Data administered in violation of
the procedural rules regarding the inviolability
of the domicile cannot be used as evidence in
the trial. The Criminal Code establishes crimi-

13 Guide regarding art. 8 of the European Convention on
Human Rights the Right to Respect for Private and Fam-
ily Life, Home and Correspondence. Updated on Decem-
ber 31, 2018, points 328, 329. Available: https://www.
echr.coe.int/Documents/Guide_Art_8_RON.pdf [accessed:
29.07.2022].
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Prin urmare, art. 127, 128, 129 CPP re-
glementeaza in detalii efectuarea perchezitiei
la domiciliu. Garantiile acordate de normele re-
spective sunt:

- la efectuarea perchezitiei sau ridicarii
de obiecte si documente trebuie sa fie asigurata
prezenta persoanei la care se face perchezitia
sau ridicarea ori a unor membri adulti ai famili-
ei acesteia, ori a celor care reprezinta interese-
le persoanei in cauza, iar daca prezenta acestor
persoane este imposibild, se invitd reprezen-
tantul autoritatii executive a administratiei pu-
blice locale;

- perchezitia in incdperile institutiilor, In-
treprinderilor, organizatiilor si unitatilor mili-
tare se efectueaza in prezenta reprezentantului
respectiv;

- persoanele la care se efectueaza per-
chezitia au dreptul sa asiste la toate actiunile
organului de urmarire penala si sa faca In lega-
tura cu aceasta obiectii si declaratii care vor fi
consemnate in procesul-verbal;

- persoana la care se face perchezitia are
dreptul sa inregistreze prin mijloace audio-vi-
deo aceste actiuni;

- dreptul persoanei de a solicita prezenta
aparatorului;

- interzicerea efectuarii perchezitiei in
timpul noptii, cu exceptia cazurilor de delict
flagrant;

- perchezitia se va efectua doar in baza
ordonantei motivate si cu autorizarea sau
legalizarea actiunii de catre judecatorul de
instructie;

- pana la Inceperea perchezitiei se in-
maneaza persoanei, sub semnatura, copia
ordonantei de efectuare a perchezitiei;

- organul de urmarire penala este obligat
sa ia masuri pentru a nu se da publicitatii cir-
cumstantele privitor la viata intima a persoa-
nei, constatate in legatura cu efectuarea per-
chezitiei;

- in localurile misiunilor diplomatice, in-
clusiv in localurile in care locuiesc membrii mi-
siunilor diplomatice si familiile lor, perchezitia
sau ridicarea se poate efectua numai la cererea
sau cu consimtamantul statului strain, expri-
mate de seful misiunii diplomatice;

- la efectuarea perchezitiei sau ridicarii
in localurile mentionate in localurile misiunilor
diplomatice, inclusiv in localurile in care locu-
iesc membrii misiunilor diplomatice si familii-
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nal liability for acts of domicile violation.”**

Therefore, art. 127, 128, 129 of the CCP
regulate in detail the search at home. The guar-
antees granted by the respective rules are the
following:

- during carrying out the search or the
collection of objects and documents, the pres-
ence of the person to be searched or collected
must be ensured, or some adult members of his
family, or those who represent the interests of
the person in question, but if the presence of
these people is impossible, the representative
of the executive authority of the local public ad-
ministration should be invited;

- the search in the premises of institu-
tions, enterprises, organizations and military
units is carried out in the presence of the re-
spective representative;

- the persons who are searched have the
right to attend all the actions of the criminal
investigation body and to make objections and
statements in relation to this, which will be re-
corded in the minutes;

- the person searched has the right to re-
cord these actions by audio-video means;

- the right of the person to request the
presence of the defender;

- prohibiting nighttime searches, except
in cases of flagrant crime;

- the search will be carried out only on
the basis of the reasoned order and with the
authorization or legalization of the action by
the investigating judge;

- the copy of the search order is given to
the person under the signature before the start
of the search;

- the criminal investigation body is
obliged to take measures not to publicize the
circumstances regarding the intimate life of the
person, found in relation to the search;

- in the premises of diplomatic missions,
including the premises where the members of the
diplomatic missions and their families live, the
search or seizure may be carried out only at the
request or with the consent of the foreign state,
expressed by the head of the diplomatic mission;

- the presence of the prosecutor and a

* Judge’s Handbook for Criminal Cases (The inviolabili-
ty of the domicile - C. Gurschi, Ig. Dolea), Chisinau, 2013,
p. 241. Available: http://drept.usm.md/public/files/
ManualulJudecatorului2013-TOT2c7a4c.pdf [accessed:
31.07.2022].
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le lor este obligatorie prezenta procurorului si
a unui reprezentant al Ministerului Afacerilor
Externe si Integrarii Europene al Republicii
Moldova;

- alte garantii.

Normele mentionate nu sunt unice in
acest sens. Bundoara, art. 1323, 1324 132°,132°
si 1327 ale CPP reglementeaza temeiul, pro-
cedura si consemnarea masurilor speciale de
investigatii privind cercetarea domiciliului si/
sau instalarea 1n el a aparatelor ce asigura su-
pravegherea si nregistrarea audio si video, a
celor de fotografiat si de filmat, precum si su-
pravegherea domiciliului prin utilizarea mij-
loacelor tehnice de inregistrare audio sau vi-
deo. Aceste masuri se efectueaza doar in baza
autorizarii acestora de catre judecatorul de
instructie.

O problemd pe care dorim a o pune
in discutie se refera la exceptia efectuadrii
perchezitiei in timpul noptii in cazurile de de-
lict flagrant reglementata de art. 128 alin. (1)
CPP. Consideram ca legiuitorul limiteaza drep-
tul organului de urmarire penala si a procuro-
rului de a efectua aceastd actiune 1n cazul ce nu
suferd amanare. Prin aceasta, legislatorul le-
zeazd interesul public si obligatia de a investiga
infractiunile. Astfel, potrivit art. 6 pct. 6) CPP,
»Caz ce nu sufera amanare - pericolul real cd se
vor pierde sau distruge probele, cd banuitul sau
fnvinuitul se poate ascunde in incdperea suspec-
tatd ori cd se vor comite alte infractiuni” Prin
urmare, cazul ce nu suferd amanare creeaza un
pericol real si, respectiv, interventia organelor
judiciare trebuie sa fie prompta. De aceea, con-
sideram oportun modificarea si completarea
art. 128 alin. (1) CPP, Intrucat sa reglementeze
exceptia si in cazul ce nu sufera amanare. Or, in
acest caz vor fi respectare si garantate dreptu-
rile victimelor 1n aceasta privinta.

Din cele expuse deducem ca inviolabilita-
tea domiciliului este un principiul al procesului
penal si o cerinta legala care se aplica tuturor
autoritatilor si persoanelor, si care consta in
faptul c3, in cursul procesului penal, nimeni nu
este in drept sa patrunda in domiciliu contrar
vointei persoanelor care locuiesc sau detin se-
diuin ele, de a-1 cerceta si a-1 supraveghea, de a
instala In el aparate ce asigura supravegherea
si Inregistrarea audio si video, a celor de foto-
grafiat si de filmat, sau de a efectua in el orice
actiuni de urmarire penalg, fara o hotarare ju-
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representative of the Ministry of Foreign Af-
fairs and European Integration of the Repub-
lic of Moldova is mandatory when conducting
the search or seizure in the premises of the
diplomatic missions, including in the premises
where the members of the diplomatic missions
and their families live;

- as well as other guarantees.

The mentioned norms are not the only
ones in this respect. As regards, art. 1323, 1324,
1325, 132¢ and 1327 of the CCP regulate the ba-
sis, procedure and recording of special investiga-
tive measures regarding the search of the home
and/or the installation in it of the devices that en-
sure the surveillance and recording of audio and
video, of those to be photographed and filmed,
as well as the surveillance of the home through
the use of technical means of audio recording or
video. These measures are carried out only based
on their authorization by the investigating judge.

An issue that we want to discuss relates to
the exception of carrying out the search during
the nighttime in cases of flagrant offense regu-
lated by art. 128 paragraph (1) of the CCP. We
believe that the legislator limits the right of the
criminal investigation body and the prosecutor
to carry out this action in the event that does
not suffer a delay. By this, the legislator harms
the public interest and the obligation to inves-
tigate crimes. Thus, according to art. 6 point 6)
of the CCP, “the case that does not suffer post-
ponement - the real danger that the evidence
will be lost or destroyed, that the suspect or the
accused may hide in the suspected room or that
other crimes will be committed.” Therefore, the
case that does not suffer a delay creates a real
danger and, accordingly, the intervention of the
judicial bodies must be prompt. Therefore, we
consider it appropriate to amend and complete
art. 128 paragraph (1) of the CCP, as to regulate
the exception even in the case that does not suf-
fer postponement. On the other hand, the rights
of the victims in this regard will be respected
and guaranteed in this case.

From the above we deduce that the in-
violability of the domicile is a principle of the
criminal process and a legal requirement that
applies to all authorities and individuals, and
which consists in the fact that, during the crimi-
nal process, no one has the right to enter the
domicile against the will of the individuals who
live or have headquarters in it, to investigate
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decatoreasca.

Exceptiile mentionate supra (in cazul
flagrantului delict si in cazul ce nu sufera ama-
nare), se refera la cazul cand perchezitiile sau
alte actiuni de urmarire penala se pot efectua
fara autorizarea prealabila de catre judecato-
rul de instructie. Oricum, aceste actiuni se vor
efectua In baza unei ordonante motivate, care,
in termen de 24 de ore se va pune pe masa ju-
decatorului de instructie rezultatele actiunilor
respective pentru a se constata legalitatea aces-
tora. Prin urmare, chiar daca aceste actiuni s-au
efectuat fara autorizare, acestea ulterior sunt
supuse verificarii judecatoresti.

Efectuarea actiunilor de urmarire penala
in domiciliul persoanei, fara autorizarea judeca-
torului de instructie, are loc si in cazurile in care
persoanele ce locuiesc sau detin sediu in ele dau
acest acord. De exemplu, cercetarea la fata locu-
lui a Incdperii sau a domiciliului se efectueaza cu
acordul in scris al proprietarului sau al poseso-
rului ori, in lipsa acestuia, al unuia dintre mem-
brii majori ai familiei sale. In caz de infractiune
de violenta in familie, cercetarea la fata locului a
domiciliului poate fi efectuata cu acordul victi-
mei, iar daca victima este o persoand minor3, cu
acordul membrului major al familiei, altul decat
faptuitorul. In lipsa acordului in scris, cercetarea
la fata locului a incaperii sau a domiciliului se
efectueaza 1n baza ordonantei organului de ur-
madrire penald, cu autorizarea judecatorului de
instructie (art. 118 alin. (2) CPP).

Cum se va proceda in cazurile in care
exista necesitatea efectudrii perchezitiei in lo-
curile de detentie? Este necesar un mandat ju-
decatoresc in acest sens?

Aceste probleme au fost ridicate si In fata
Curtii Constitutionale, care a mentionat ca, ,cu
privire la necesitatea autorizatiei judecdtorului
de instructie pentru efectuarea perchezitiei in
celula din penitenciar, Curtea retine cd, potrivit
articolului 204 alin. (6) din Codul de executare,
condamnatii, precum si incdperile in care se afla
acestia (pe perioada detentiei) pot fi supuse per-
chezitiei. Perchezitiile in discutie sunt efectuate
de cdtre functionarii publici cu statut special
din cadrul administratiei penitenciare in baza
Codului de executare, precum si in baza Hotd-
rarii Guvernului nr. 583 din 26 mai 2006 (a se
vedea § 7 si 8 din prezenta decizie). Aceste acte
normative speciale nu conditioneazd efectua-
rea perchezitiilor in celula din penitenciar de
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and supervise it, to install in it devices that en-
sure surveillance and audio and video record-
ing, of those to be photographed and filmed, or
to carry out any criminal prosecution action in
it, without a court order.

The exceptions mentioned above (in the
case of a flagrant offense and in the event that it
does not suffer a delay), refer to the case when
searches or other criminal investigation ac-
tions can be carried out without the prior au-
thorization of the investigating judge. Anyway,
these actions will be carried out based on area-
soned ordinance, which, within 24 hours, will
present the results of the respective actions to
the investigating judge in order to ascertain
their legality. Therefore, even if these actions
were carried out without authorization, they
are subsequently subject to judicial review.

Carrying out criminal prosecution actions
in the person’s residence, without the autho-
rization of the investigating judge, also takes
place in cases when the persons who live or
have headquarters in them give this consent.
For example, the on-site search of the room or
residence is carried out with the written consent
of the owner or possessor or, in his absence, of
one of the adult members of his family. In the
case of a crime of domestic violence, the on-site
search of the residence can be carried out with
the consent of the victim, and if the victim is a
minor, with the consent of the adult member
of the family, other than the perpetrator. In the
absence of written consent, the on-site search
of the room or residence is carried out based on
the ordinance of the criminal investigation body,
with the authorization of the investigating judge
(art. 118 paragraph (2) of the CCP).

What will be done in cases when there is
a need to search places of detention? Is a court
order necessary or not in this regard?

These issues were also raised before the
Constitutional Court, which noted that, “re-
garding the need for the authorization of the
investigating judge to conduct the search in the
penitentiary cell, the Court notes that, accord-
ing to article 204 paragraph (6) of the Enforce-
ment Code, convicts, as well as the rooms where
they are (during the detention) may be subject
to search. The searches in question are carried
out by civil servants with special status within
the penitentiary administration on the basis of
the Enforcement Code, as well as on the basis of
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obtinerea prealabild a autorizatiei judecdtorului
deinstructie. Curtea mentioneazd cd persoana ar
putea contesta legalitatea actiunilor intreprinse
in fata judecdtorului de instructie. Asadar, existd
un control judecdtoresc care ar putea cenzura
orice pretins abuz al autoritdtilor.”*® Prin urma-
re, atunci cand persoanele cu statut special din
cadrul administratiei penitenciare efectueaza
aceasta actiune nu este necesar mandat jude-
catoresc, insa persoana care considera ca i s-au
lezat anumite drepturi pot contesta actiunile
autoritatilor.

Pe de alta parte, atunci cand se investi-
gheaza o infractiune si exista temei de a efec-
tua perchezitia in locurile de detentie, or-
ganul de urmarire penald si procurorul vor
efectua aceasta actiune doar in baza unui
mandat judiciar, neavand aceleasi drepturi ca
functionarii publici cu statut special din cadrul
administratiei penitenciare. Cu alte cuvinte,
organul de urmarire penala si procurorul vor
actiona potrivit CPP.

Concluzii. Inviolabilitatea domiciliului
este un principiul al procesului penal si o cerinta
legala care se aplica tuturor autoritatilor si per-
soanelor, si care consta In faptul cd, In cursul
procesului penal, nimeni nu este in drept sa pa-
trunda in domiciliu contrar vointei persoanelor
care locuiesc sau detin sediu in ele, de a-1 cerce-
ta si a-1 supraveghea, de a instala in el aparate
ce asigurd supravegherea si inregistrarea audio
si video, a celor de fotografiat si de filmat, sau
de a efectua in el orice actiuni de urmarire pe-
nala, fara o hotarare judecatoreasca, care auto-
rizeaza actiunea sau o legalizeaza.

Efectuarea perchezitiilor in locurile
de detentie se va efectua in corespundere cu
legislatia procesuald penald, cu exceptia cand
aceasta actiune se efectueaza de catre persoa-
nele cu statut special din cadrul administratiei
penitenciare.

Se impune modificarea si completarea
art. 128 alin. (1) CPP, astfel incat acesta sa acor-
de Imputerniciri organului de urmarire pena-
1a si procurorului de a efectua perchezitia in
timpul noptii si In cazurile ce nu sufera ama-
nare. Totodata, se propune interventia legis-
lativa pentru a acorda posibilitate si organu-

5 DCCnr. 80 din 28.05.2019 de inadmisibilitate a sesizarii
nr. 101g/2019 privind exceptia de neconstitutionalitate
a articolului 273 alin. (3) din Codul de procedura penala
(pct. 17,19).

Government Decision no. 583 of May 26, 2006
(see § 7 and 8 from this decision). These special
normative acts do not condition the carrying out
of searches in the penitentiary cell on obtain-
ing the prior authorization of the investigating
judge. The Court mentions that the person could
challenge the legality of the actions taken be-
fore the investigating judge. So there is a judicial
review that could censure any alleged abuse of
the authorities.”*> Therefore, when the persons
with special status within the penitentiary ad-
ministration carry out this action, a court man-
date is not necessary, but the person who be-
lieves that some of his rights have been violat-
ed can challenge the actions of the authorities.

On the other hand, when a crime is being
investigated and there are grounds to search
places of detention, the criminal investigation
body and the prosecutor will carry out this ac-
tion only based on a judicial mandate, not hav-
ing the same rights as civil servants with special
status within the penitentiary administration.
In other words, the criminal investigation body
and the prosecutor will act according to the CCP.

Conclusions. The inviolability of the do-
micile is a principle of the criminal process and
a legal requirement that applies to all authori-
ties and persons, and which consists in the fact
that, during the criminal process, no one has
the right to enter the domicile against the will
of the persons who live or have headquarters in
it, to investigate and supervise it, to install in it
devices that ensure surveillance and audio and
video recording, of those to be photographed
and filmed, or to carry out any criminal pros-
ecution action in it, without a court decision,
which authorizes the action or legalizes it.

Searches in places of detention will be
carried out in accordance with criminal proce-
dural legislation, except when this action is car-
ried out by persons with special status within
the penitentiary administration.

It is necessary to amend and supplement
art. 128 paragraph (1) of the CCP, in order to give
powers to the criminal investigation body and
the prosecutor to carry out the search during the
night and in cases that do not suffer delay. At the
same time, legislative intervention is proposed

15 DCC no. 80 of 28.05.2019 of inadmissibility of the noti-
fication no. 101g/2019 regarding the exception of uncon-
stitutionality of the article 273 paragraph (3) of the Code
of Criminal Procedure (points 17, 19).
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lui de urmarire penala sa emita ordonanta de
perchezitie in cazurile de delict flagrant si in
cele ce nu sufera amanare.

to allow the criminal investigation body to issue
a search warrant in cases of flagrant crime and
those that do not suffer postponement.
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