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Un principiu important in dreptul penal este
cel al individualizdrii rdspunderii si pedepsei pe-
nale. Potrivit acestuia, la aplicarea legii penale
se tine cont de caracterul si gradul prejudiciabil
al infractiunii savarsite, de persoana celui vino-
vat si de circumstantele cauzei care atenueazd
ori agraveazd rdspunderea penald. Sdvdarsirea
infractiunii de cdtre un minor este o circumstantd
care atenueazd rdspunderea, fiind chiar una
exceptionald. Reiesind din particularitdtile per-
soanei minore, legea penald prevede aplicarea
fatd de aceasta a unui regim sanctionator mai
bland. In aceastd lucrare stiintificd ne propunem
o analizd a circumstantelor care trebuie luate in
considerare la solutionarea cauzelor penale in
privinta minorilor. Totodatd, se urmdreste expli-
carea prevederilor legale la nivel national referi-
toare la tipurile si cuantumul pedepselor penale
aplicate persoanelor minore.

Cucinte-cheie: minor, rdspundere penald, pe-
deapsad penald, individualizare.

An important principle in criminal law is the
individualization of criminal liability and punish-
ment. According to this, at applying of the crimi-
nal law it must be taken into account the nature
and the prejudicial degree of the committed
crime, the person of the culprit and the circum-
stances of the case that attenuate or aggravate
the criminal liability. The committing of a crime
by a minor is a circumstance that mitigates liabil-
ity, being even an exceptional one. Based on the
particularities of the minor, the criminal law pro-
vides for them the application of a milder sanc-
tioning regime. In this scientific paper we propose
an analysis of the circumstances to be taken into
account when solving criminal cases concern-
ing minors. At the same time, it aims to explain
the national legal provisions on the types and
amount of criminal penalties applied to minors.

Keywords: juvenile, criminal liability, criminal
punishment, individualization.

Introducere. Situatia copilului delin-
cvent in sistemul justitiei penale constitu-
ie o preocupare continud pentru autoritatile
nationale si societatea civila, in ultimii ani Re-
publica Moldova intreprinzand o serie de re-
forme si actiuni In vederea protejarii acestui
subiect sensibil in sfera penala. Chiar daca re-
zultatele actiunilor intreprinse pand acum nu
sunt cele asteptate si problemele nerezolvate
la acest capitol s-au agravat pe alocuri, exista
totusi o disponibilitate activa din partea actori-
lor implicati In lucrul cu copiii delincventi pen-
tru solutionarea lacunelor sistemice si legale
existente [1, p.3]. In acest sens, accentudm ci
lupta Tmpotriva delincventei juvenile trebuie
sa se bazeze pe o abordare complexa a facto-
rului de prevenire 1n cadrul unei politici sociale
adecvate, care sa asigure corectarea compor-

Introduction. The situation of the delin-
quent child in the criminal justice system is a
continuous concern for the national authorities
and civil society, in recent years the Republic of
Moldova has undertaken a series of reforms and
actions to protect this sensitive subject in the
criminal sphere. Even if the results of the actions
taken so far are not those expected and the unre-
solved problems in this chapter have worsened
in some places, there is still an active willingness
on the part of the actors involved in working
with delinquent children to solve the existing
systemic and legal gaps [1, p.3]. In this respect,
we accentuate that the fight against juvenile de-
linquency must be based on a complex approach
to the preventive factor within the framework of
an appropriate social policy, which ensures the
correction of the behavior of the minor person-
ality, mainly by non-custodial means.
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tamentului personalitatii minore, in principal
prin mijloace neprivative de libertate.

Metode si materiale aplicate. In vede-
rea elaborarii acestui studiu autorul valorifica
metode de cercetare specifice, dintre care me-
toda logica, metoda analizei, metoda sintezei,
metoda comparativd, metoda sistemica etc. La
baza cercetarii se afld prevederile legislatiei in
vigoare, dar si diverse studii desfasurate in do-
meniul supus cercetarii.

Rezultate obtinute si discutii. In
legislatia penala nationald, institutia individu-
alizarii pedepsei 1si are fundamentul juridic
in dispozitiile capitolului VIII al Partii Genera-
le a Codului penal. La aceste dispozitii se mai
adauga si cele din Codul de procedura penala
privind individualizarea pedepsei penale a in-
culpatului la judecarea cauzei pe baza probelor
administrate in faza de urmarire penalad (art.
364/1 alin. (8) CPP) sau reducerea pedepsei in-
culpatului drept recompensa pentru incalcarea
dreptului inculpatului (art. 385 alin. (5) CPP).

Pedeapsa penala are drept scop resta-
bilirea echitatii sociale, corectarea condam-
natului, precum si prevenirea sadvarsirii de
noi infractiuni atat din partea condamnatilor,
cat si a altor persoane. Pentru ca pedeapsa
aplicata inculpatului sa atinga scopurile sus-
mentionate, legea penald stabileste anumite
criterii de individualizare a pedepsei. Criterii-
le de individualizare a pedepsei sunt cerintele
de care instanta de judecata este obligata sa se
conduca in procesul stabilirii si aplicarii pedep-
sei [2, p.9].

Codul Penal stabileste criterii generale si
criterii speciale de individualizare a pedepsei.
Criteriile generale de individualizare a pedep-
sei penale sunt prevazute in art. 75 CP. Con-
form acestor criterii, persoanei care este recu-
noscuta vinovata de savarsirea unei infractiuni
i se aplicd o pedeapsa echitabila in limitele
fixate In Partea Speciala a Codului penal si in
stricta conformitate cu dispozitiile Partii Ge-
nerale a Codului penal. La stabilirea categoriei
si termenului pedepsei, instanta de judecata
tine cont de gravitatea infractiunii comise, de
motivul acesteia, de persoana celui vinovat,
de circumstantele cauzei, care atenueaza ori
agraveaza raspunderea, de influenta pedepsei
aplicate asupra corectdrii si reeducarii vinova-
tului, precum si de conditiile de viata ale fami-

Applied methods and materials. In or-
der to elaborate this study, the author capitaliz-
es on specific research methods, among which
the logical method, the method of analysis, the
method of synthesis, the comparative method,
the systemic method, etc. At the basis of the re-
search are the provisions of the legislation in
force, but also various studies carried out in the
field subject to research.

Results obtained and discussions. In
the national criminal legislation, the institution
of the individualization of the punishment has
its legal basis in the provisions of Chapter VIII
of the General Part of the Criminal Code. To
these provisions are added the provisions of
the Code of Criminal Procedure regarding the
individualization of the criminal punishment
of the defendant at the trial of the case on the
basis of the evidence administered during the
criminal investigation phase (art. 364/1 para.
(8) of the Code of Criminal Procedure) or the
reduction of the defendant’s sentence as a re-
ward for violating the defendant’s right (art.
385 para. (5) Code of Criminal Procedure).

The criminal punishment is aimed at re-
storing social equity, correcting the convicted
person, as well as preventing the committing of
new crimes both on the part of convicts and oth-
er persons. In order for the punishment applied
to the defendant to achieve the above - men-
tioned purposes, the criminal law establishes
certain criteria for the individualization of the
punishment. The criteria for the individualiza-
tion of the punishment are the requirements
that the court is obliged to lead in the process of
establishing and applying the sentence [2, p.9].

The Criminal Code establishes general
criteria and special criteria for the individual-
ization of the punishment. The general criteria
for the individualization of the criminal pun-
ishment are provided in art. 75 of the Criminal
Code. According to these criteria, the person
recognized guilty of committing a crime is sub-
ject to a fair punishment within the limits set
in the Special Part of the Criminal Code and in
strict accordance with the provisions of the
General Part of the Criminal Code. At determin-
ing the category and term of the punishment,
the court takes into account the seriousness of
the committed crime, the reason for it, the per-
son responsible, the circumstances of the case,
which mitigate or aggravate the liability, the in-
fluence of the punishment applied on the cor-

249



Scientific Annals of the Academy "Stefan cel Mare' ¢

Sf MIA

of the Republic of Moldova

[Ana[e stiintifice ale Academiei ,Stefan cel Mare" a MAI al Republicii Moldova)

liei acestuia [3]. Criteriile generale au caracter
obligatoriu la individualizarea oricarei pedep-
se, la alegerea categoriei si termenului pedep-
sei, la stabilirea atat a pedepsei principale, cat
si a celei complementare.

Avand in vedere particularitatile persoa-
nei care a savarsit infractiunea in calitate de
criteriu de individualizare a raspunderii pena-
le, mentionam ca din dispozitiile art. 21 alin.
(1) CP rezulta ca in Republica Moldova minorul
care nu a implinit varsta de 14 ani nu poate fi
subiect al infractiunii. Varsta generalda pentru
tragerea la raspundere penala a persoanei fizi-
ce este de la 16 ani. Minorii intre 14 si 16 ani
poarta raspunderea penala numai pentru sa-
varsirea infractiunilor expres enumerate in art.
21 alin. (2) CP.

Faptul savarsirii infractiunii de catre un
minor, indiferent de gravitatea ei si de faptul ca
el, anterior, a fost condamnat sau a savarsit mai
multe infractiuni, se considera ca circumstanta
ce atenueaza raspunderea penala si trebuie lu-
atd In vedere la aplicarea pedepsei minorului.
Pentru comiterea unei infractiuni usoare sau
mai putin grave, pedeapsa se aplicd minorului
numai daca se apreciaza ca luarea masurii cu
caracter educativ nu este suficienta pentru co-
rectarea minorului, iar In cazurile prevazute de
art. 93 CP minorul poate fi liberat de pedeap-
sa penala cu aplicarea masurilor cu caracter
educativ. Minoratul persoanei care a savarsit
infractiunea mai este considerat de catre le-
giuitor ca o circumstantd exceptionala si temei
pentru a-i aplica minorului o pedeapsa mai
blanda decat cea prevazuta de lege In confor-
mitate cu prevederile art. 79 CP [3].

La individualizarea pedepsei in cazul
minorilor, instanta urmeaza sa tind seama de
nevoile speciale si variate ale minorilor si de
diversitatea masurilor posibile - prevazute de
lege - de aplicare a pedepsei fata de copilul. O
asemenea atitudine fata de minorii delincventi
este prevazuta in Ansamblul de reguli minime
ale Organizatiei Natiunilor Unite pentru minori
(Regulile de la Beijing).

Punctul 17 din Ansamblul de reguli mi-
nime reglementeaza principiile directoare ce
guverneazad judecata si luarea hotararii. Astfel,
instantele la adoptarea hotararii In privinta mi-
norilor trebuie sa se inspire din urmatoarele
principii:

rection and re-education of the guilty person,
as well as the living conditions of his family [3].
The general criteria are mandatory for the indi-
vidualization of any punishment, for the choice
of the category and term of the punishment,
for the establishment of both the main and the
complementary punishment.

Taking into account the particularities of
the person who committed the crime as a cri-
terion for the individualization of criminal lia-
bility, we mention that from the provisions of
art. 21 para. (1) it follows that in the Republic
of Moldova the minor who has not reached the
age of 14 years cannot be subject to the crime.
The general age for criminal liability of the in-
dividual is from 16 years. Minors between 14
and 16 years old bear criminal responsibility
only for committing the offences expressly list-
ed in article 21 para. (2) of the Criminal Code.

The fact that a minor committed the
crime, regardless of its seriousness and the fact
that he has previously been convicted or has
committed several offences, shall be consid-
ered as a circumstance that mitigates criminal
liability and must be taken into account at ap-
plying the minor’s punishment.

For committing a mild or less serious of-
fence, the punishment shall be applied to the
minor only if it is considered that taking the
educational measure is not sufficient to correct
the minor, and in the cases provided for by art.
93 of the Criminal Code the minor may be re-
leased from the criminal penalty with the ap-
plication of educational measures.

The minority of the person who com-
mitted the crime is also considered by the
legislator as an exceptional circumstance and
grounds for imposing on the minor a more le-
nient punishment than the one provided by law
in accordance with the provisions of art. 79 of
the Criminal Code [3].

At individualizing the punishment in the
case of minors, the court will take into account
the special and varied needs of minors and the
diversity of possible measures provided by the
law on the application of child punishment.
Such an attitude towards juvenile offenders is
provided for in the United Nations Minimum
Rules for Minors (Beijing Rules).

Paragraph 17 of the Set of Minimum
Rules regulates the guiding principles govern-
ing judgment and decision-making. Thus, the
courts when deciding on minors must draw in-
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a) hotararea trebuie sa fie intotdeauna
proportionald, nu numai cu imprejurdrile si
gravitatea delictului, ci si cu circumstantele si
nevoile delincventului, ca si cu cele ale socie-
tatii;

b) nu vor fi aduse restrictii libertatii
personale a minorului - si acestea limitate la
un minim necesar - decat dupa examinarea
minutioasa a cauzei;

c) privatiunea de libertate va fi impusa
minorului numai dacd acesta este considerat
vinovat de un delict savarsit prin promovarea
de daune impotriva altei persoane sau pentru
recidiva, daca nu exista alta solutie convenabi-
13;

d) bunastarea minorului trebuie sa con-
stituie criteriul hotdrator in examinarea cauzei
lui [4]. Aceste principii au fost implementate de
catre legiuitorul national in CP si CPP, princi-
pii care urmeaza sa fie respectate cu strictete
de catre instante la adoptarea hotararilor in
privinta minorilor.

Potrivit art. 75 alin. (3) CP, pentru sa-
varsirea unei infractiuni usoare sau mai putin
grave, minorului i se aplicd pedeapsa numai
daca se apreciaza ca luarea masurii cu carac-
ter educativ nu este suficienta pentru corecta-
rea acestuia. Astfel, minorul care a savarsit o
infractiune usoara sau mai putin grava, poate fi
liberat de raspundere penala de catre instanta
de judecata la judecarea cauzei in fond pana la
adoptarea sentintei. Acest fapt este stipulat si
in CPP la art.483, potrivit caruia, daca, la des-
fasurarea urmaririi penale, in cazurile infracti-
unilor usoare sau mai putin grave savarsite de
minor, se stabileste ca minorul pentru prima
data a savarsit o asemenea infractiune si co-
rectarea lui poate fi obtinuta fara a-1 trage la
raspundere penald, procurorul dispune ince-
tarea urmadririi penale si liberarea minorului
de raspundere penala in temeiul prevazut in
art.54 din Codul penal, cu aplicarea masurilor
de constrangere cu caracter educativ, conform
prevederilor art.104 din Codul penal [5]. Mai
mult, daca instanta de judecatda nu a aplicat
prevederile art. 483 alin. (5) CPP, potrivit art.
486-487 CPP, ea trebuie sa examineze, la adop-
tarea sentintei, mai intai posibilitatea liberarii
de pedeapsa a minorului in conformitate cu
prevederile art. 93 CP. in acest caz, art. 93 CP
obligd instanta sa examineze posibilitatea libe-

25]

spiration from the following principles:

a) the decision must always be propor-
tionate, not only with the circumstances and
seriousness of the offence, but also with the cir-
cumstances and needs of the offender as well
as with those of society;

b) no restrictions will be placed on the
minor’s personal freedom - and these limited
to a necessary minimum - until after a thor-
ough examination of the case;

c) the deprivation of liberty shall be im-
posed on the minor only if he/she is considered
guilty of a crime committed by promoting dam-
ages against another person or for reoffending,
if there is no other convenient solution;

d) the minor’s welfare must be the deci-
sive criterion in the examination of the case of
[4]. These principles have been implemented by
the national legislator in the of the Criminal Code
and Code of Criminal Procedure, principles that
are to be strictly observed by the courts when
adopting decisions regarding minors.

According to art. 75 para. (3) of the Crim-
inal Code, for committing a light or less serious
crime, the minor shall be punished only if it is
considered that the taking of the educational
measure is not sufficient to correct it. Thus, the
minor who has committed a mild or less serious
crime, may be released from criminal liability by
the court when the case is tried on the merits un-
til the adoption of the sentence. This fact is also
stipulated in the Code of Criminal Procedure in
art.483, according to which, if, at the criminal in-
vestigation, in the cases of light or less serious
crimes committed by the minor, it is established
that the minor for the first time committed such
an offence and its correction can be obtained
without calling him to criminal responsibility,
the prosecutor orders the cessation of the crim-
inal investigation and the release of the minor
from criminal liability on the basis of art.54 of
the Criminal Code, with the application of coer-
cive measures of educational character accord-
ing to the provisions of art.104 of the Criminal
Code [5]. Moreover, if the court did not apply
the provisions of art. 483 para. (5) of the Code
of Criminal Procedure, according to art. 486-487
Code of Criminal Procedure, it shall examine,
when adopting the sentence, first the possibili-
ty of freeing the minor from punishment in ac-
cordance with the provisions of art. 93 Criminal
Code. In this case, art. 93 of the Criminal Code
obliges the court to examine the possibility of
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rarii minorului de pedeapsa penala nu numai
pentru infractiuni usoare sau mai putin grave,
ci si pentru infractiuni grave. La solutionarea
acestei chestiuni, instanta de judecata se cala-
uzeste de criteriile prevazute de art. 75 CP, lu-
and In vedere si circumstantele stabilite in ca-
drul urmaririi penale si judecarii cauzei in baza
cerintelor art. 475 CPP. Numai daca se constata
ca scopurile pedepsei penale (art. 61 alin. (2)
CP) nu pot fi atinse prin aplicarea masurilor de
constrangere cu caracter educativ (art. 104 CP),
instanta de judecata va individualiza pedeapsa,
care urmeaza a fi aplicata minorului utilizand
criteriile prevazute de art. 75 CP.

Pe langa criteriile generale de individua-
lizare a pedepsei prevazute de art. 75 CP, pen-
tru minori legiuitorul a prevazutla art. 475 CPP
circumstante suplimentare, care urmeaza a fi
stabilite in cauzele privind minorii, cum ar fi:

1) conditiile in care trdieste si este edu-
cat minorul, gradul de dezvoltare intelectual3,
volitiva si psihologica a lui, particularitatile
caracterului si temperamentului, interesele si
necesitatile lui;

2) influenta adultilor sau a altor minori
asupra minorului;

3) cauzele si conditiile care au contri-
buit la savarsirea infractiunii, si, pentru a sta-
bili aceste circumstante, urmeaza a fi i{n mod
obligatoriu dispusa Intocmirea referatului
presentential de evaluare psihosociala a mino-
rului [5].

Legiuitorul, la art. 75 alin. (2) CP, a pre-
vazut cd o pedeapsa mai aspra, din categoria
celor alternative prevazute pentru savarsi-
rea infractiunii, se stabileste numai In cazul
in care o pedeapsa mai blanda, din lista celor
mentionate, nu va asigura atingerea scopului
pedepsei. La stabilirea pedepsei unui minor
pentru o infractiune pentru care sunt preva-
zute pedepse alternative, instanta urmeaza sa
motiveze de ce aplica o pedeapsa mai grava din
sirul celor alternative si care sunt argumentele
care au dus la concluzia instantei ca o pedeapsa
mai blanda din cele prevazute de lege nu va asi-
gura atingerea scopului pedepsei.

In completarea celor enuntate mai sus,
reiteram faptul ca potrivit Hotdrdrii Plenului
CS] Cu privire la practica judiciard in cauzele
penale privind minorii, la adoptarea sentintei
in cauza minorului, pe langa chestiunile enun-

freeing the minor from criminal punishment not
only for light or less serious offenses, but also
for serious offenses. When solving this issue, the
court is guided by the criteria stipulated by art.
75 Criminal Code, taking into account also the
circumstances established during the criminal
investigation and trial of the case based on the
requirements of art. 475 of the Code of Criminal
Procedure. Only if it is found that the purposes
of criminal punishment (art. 61 para. (2) of the
Criminal Code) cannot be achieved by applying
coercive measures of an educational nature (art.
104 of the Criminal Code), the court shall indi-
vidualize the punishment, which is to be applied
to the minor using the criteria stipulated by art.
75 of the Criminal Code.

In addition to the general criteria for the in-
dividualization of the punishment provided by art.
75 of the Criminal Code, for minors, the legislator
has provided for in art. 475 of the Code of Criminal
Procedure additional circumstances to be estab-
lished in cases concerning minors, such as:

1) the conditions under which the minor
lives and is educated, the degree of intellectu-
al, volitional and psychological development of
the minor, the peculiarities of his character and
temperament, his interests and needs;

2) the influence of adults or other minors
on the minor;

3) the causes and conditions that con-
tributed to the commission of the crime, and,
in order to establish these circumstances, the
preparation of the presentential report of psy-
chosocial evaluation of the minor shall be com-
pulsorily ordered [5].

The legislator, at art. 75 para. (2) of the
Criminal Code, provided that a harsher pun-
ishment, from the category of alternative ones
provided for committing the crime, shall be
established only if a milder punishment, from
the list of those mentioned, will not ensure the
achievement of the purpose of the punishment.
When determining the punishment of a minor
for a crime for which alternative punishments
are provided, the court is to motivate why it
applies a more serious punishment from the
range of alternative ones and what are the ar-
guments that led to the court’s conclusion that
a milder punishment of those provided by law
will not ensure the achievement of the purpose
of the punishment.

In addition to the above, we reiterate that
according to the Decision of the Supreme Court
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tate in art.385 CPP, urmeaza sa fie solutionate
si alte chestiuni prevazute de art.485 CPP. Este
necesar de examinat posibilitatea liberarii de
pedeapsa penala in conformitate cu dispozitiile
art.93 CP sau suspendarea conditionatd a exe-
cutarii pedepsei in conformitate cu dispozitiile
art.90 CP. In context, urmeazi si se intreprinda
toate masurile prevazute de lege pentru a aplica
inculpatului minor pedeapsa non-privativa de
libertate sau pentru a-i stabili o pedeapsa mai
blanda decat cea prevazuta de lege (art. 79 CP),
ori pentru a dispune suspendarea conditionata
a pedepsei in conformitate cu dispozitiile art.
90 CP [6].

Pedeapsa se aplica in limitele fixate in
Partea Speciala a CP, iar pentru minori, in te-
meiul art. 70 alin. (3) CP, limitele inchisorii
se apreciaza in felul urmator: limita maxima
a Inchisorii se stabileste din maximul pedep-
sei stabilite pentru maturi prevazuta de legea
penala pentru infractiunea savarsita redusa la
jumatate, iar limita minima este cea prevazuta
de lege si pentru cei maturi. In cazul in care li-
mita maxima redusa la jumatate este sub limita
minima prevazuta de lege si se aplica aceasta
limitd, instanta nu va indica necesitatea apli-
carii prevederilor art. 79 CP, deoarece Insusi
legiuitorul a stabilit pentru minori limita ma-
xima care este sub limita minima prevazuta de
lege pentru asemenea infractiune. Drept exem-
plu - sanctiunea art. 145 alin. (2) CP prevede
pedeapsa de la 15 la 20 de ani inchisoare, deci
limita maxima de inchisoare pentru minor va
fi de 10 ani, limita ce depaseste cu mult limita
minima prevazuta de lege [2, p.32].

Referitor la  pedeapsa  amenzii,
mentiondm ca aceasta va fi aplicata fata de mi-
nor atunci cand acesta are posibilitate reald de
a o achita din surse proprii, astfel ca minorul sa
inteleaga esenta pedepsei pentru ca aceasta sa-
si atinga scopul. Totodatd, munca neremune-
rata In folosul comunitatii, potrivit art. 67 alin.
(4) CP, se va aplica doar In privinta celor care
au atins varsta de 16 ani [3].

Aplicarea pedepsei cu inchisoare unui
minor, dupa cum am mentionat, trebuie sa fie
ultima solutie a instantei si doar in cazul in care
o alta pedeapsa nu va atinge scopul acesteia.
La adoptarea sentintei in privinta minorului,
instanta este obligatd, dupa cum am mentionat
si anterior, sa examineze posibilitatea libe-

Plenum on the judicial practice in criminal cases
concerning minors, when adopting the sentence
in the case of the minor, in addition to the issues
mentioned in art.385 Code of Criminal Proce-
dure, other issues stipulated by art.485 Code of
Criminal Procedure are to be solved. It is nec-
essary to examine the possibility of liberation
from criminal punishment in accordance with
the provisions of art.93 of the Criminal Code or
the conditional suspension of the execution of
the sentence in accordance with the provisions
of art.90 of the Criminal Code. In the context, all
the measures provided by law are to be taken
to apply to the minor defendant the non-custo-
dial sentence or to establish a milder punish-
ment than the one provided by law (art. 79 of
the Criminal Code), or to order the conditional
suspension of the sentence in accordance with
the provisions of art. 90 of the Criminal Code [6].

The punishment shall be applied within
the limits set in the Special Part of the Criminal
Code, and for minors, pursuant to art. 70 para.
(3) of the Criminal Code, the limits of the prison
shall be assessed in the following way: the maxi-
mum limit of the prison shall be established from
the maximum punishment established for adults
provided by the criminal law for the committed
offense reduced by half, and the minimum limit
is the one provided by the law also for the ma-
ture ones. If the maximum limit reduced by half
is below the minimum limit provided by law and
this limit applies, the court will not indicate the
necessity of applying the provisions of art. 79 of
the Criminal Code, because the legislator himself
has established for minors the maximum limit
thatis below the minimum limit provided by law
for such a crime. As an example - the sanction of
art. 145 para. (2) of the Criminal Code provides
for a penalty of 15 to 20 years imprisonment, so
the maximum prison limit for the minor will be
10 years, a limit that far exceeds the minimum
limit provided by law [2, p.32].

Regarding the penalty of the fine, we men-
tion that it will be applied when he has a real
possibility to pay it from his own sources, so that
the minor understands the essence of the pun-
ishment in order for it to achieve its purpose. At
the same time, unpaid work for the benefit of the
community, according to art. 67 para. (4) of the
Criminal Code, will apply only to those who have
reached the age of 16 years [3].

The application of imprisonment to a mi-
nor, as we mentioned, must be the last resort
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rarii de pedeapsa a acestuia in conformita-
te cu dispozitiile art. 93 CP sau a suspendarii
conditionate a executdrii pedepsei, conform
dispozitiilor art. 90 CP.

In cazul in care instanta va constata po-
sibilitatea liberarii minorului de pedeapsa pe-
nala, in virtutea art. 104 CP, atunci va dispune
aplicarea uneia sau a mai multor masuri de
constrangere cu caracter educativ, dupa cum
urmeaza:

a) avertismentul;

b) incredintarea minorului pentru supra-
veghere parintilor, persoanelor care fi inlocu-
iesc sau organelor specializate de stat;

c) obligarea minorului sa repare daune-
le cauzate. La aplicarea acestei masuri se ia in
considerare starea materiala a minorului;

d) obligarea minorului de a urma un curs
de tratament medical de reabilitare psihologica;

e) obligarea minorului de a urma cursul
de Tnvatamant obligatoriu;

f) obligarea minorului de a participa la
un program probational [3].

Lista masurilor de constrangere cu ca-
racter educativ mentionate este exhaustiva si
instanta nu poate aplica altele decat cele pre-
vazute de lege. In cazul liberarii de pedeapsi a
minorului In temeiul art. 93 CP, instanta este
obligatd sa mentioneze in sentintd necesitatea
informarii despre aceasta a organului respectiv
specializat de stat si sa-i puna In sarcina efectu-
area controlului asupra comportarii minorului
condamnat.

La stabilirea pedepsei minorului, in teme-
iul art. 485 CPP, daca exista in cauza respectiva
conditiile prevazute de art. 90 CP, instanta este
obligatd sa examineze posibilitatea suspenda-
rii conditionate a executdrii pedepsei de catre
minor [5]. Daca instanta a ajuns la concluzia ca
exista posibilitatea suspendarii conditionate a
executarii pedepsei de catre minor, i va stabili
un termen de proba de pana la 5 ani, iar In te-
meiul alin. (6) art. 90 CP, il poate obliga pe mi-
nor in termenul de proba sa exercite una sau
mai multe din urmatoarele obligatii:

a) sda nu-si schimbe domiciliul fara
consimtamantul organului competent;

b) sa nu frecventeze anumite locuri;

€) sa urmeze un tratament in caz de al-
coolism, narcomanie, toxicomanie sau de boala
venerica;

of the court and only if another punishment
does not achieve its purpose. When adopting
the sentence in respect of the minor, the court
is obliged, as mentioned before, to examine the
possibility of his release of punishment in ac-
cordance with the provisions of art. 93 of the
Criminal Code or of the conditional suspension
of the execution of the sentence, according to
the provisions of art. 90 of the Criminal Code.

If the court finds that the minor can be
released from criminal punishment, by virtue
of art. 104 of the Criminal Code, it will order the
application of one or more coercive measures
of an educational nature, as follows:

a) the warning;

b) entrusting the minor for supervision
to parents, persons who replace them or spe-
cialized state bodies;

c) ordering the minor to repair the dam-
ages caused. In applying this measure, the ma-
terial condition of the minor shall be taken into
account;

d) obliging the minor to follow a course
of medical treatment of psychological rehabil-
itation;

e) obliging the minor to attend the com-
pulsory education course;

f) ordering the minor to participate in a
probationary program [3].

The list of educational coercive measures
mentioned is exhaustive and the court may not
apply other than those provided for by law. In
case of release of punishment of the minor under
art. 93 of the Criminal Code, the court is obliged
to mention in the sentence the need to inform
about it the respective specialized state body
and to charge him with carrying out the control
over the behavior of the convicted minor.

When determining the sentence of the
minor, on the basis of art. 485 of the Code of
Criminal Procedure, if there are conditions in
the respective case provided by art. 90 of the
Criminal Code, the court is obliged to examine
the possibility of conditional suspension of the
execution of the sentence by the minor [5]. If the
court has concluded that there is a possibility of
conditional suspension of the execution of the
sentence by the minor, it will set a probationary
term of up to 5 years, and under para. (6) art.
90 of the Criminal Code, it may oblige the minor
within the probationary period to exercise one
or more of the following obligations:

a) not to change his domicile without the
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c/1 ) sa participe la un program special
de tratament sau de consiliere In vederea redu-
cerii comportamentului violent;

d) sd acorde o sustinere materiala fami-
liei victimei;

e) sa repare daunele cauzate in termenul
stabilit de instanta;

f) sa participe la programe probationale;

g) sa presteze muncd neremuneratd in
folosul comunitatii;

h) sa fie supus monitorizarii electronice,
dar nu mai mult de 12 luni [3].

In cazurile cand instanta a constatat ci
infractiunile au fost savarsite de cdtre minori
1n stare de ebrietate, urmeaza sa fie clarificate
circumstantele n care ei au procurat bauturi
spirtoase sau substante narcotice, sa fie elucida-
te actiunile adultilor de atragere a minorilor la
betie sau la consumarea substantelor narcotice.

Instanta de judecata trebuie sda ia in
considerare daca prin caracterul sau actiunea
infractionala este legata de starea de ebrieta-
te a minorului, precum si de circumstantele,
din cauza carora vinovatul minor a ajuns in
aceasta stare, ea poate sda nu o considere ca
circumstanta agravanta a minorului in tim-
pul savarsirii infractiunii, daca el a fost adus
premeditat la aceasta stare pentru a comite
infractiunea. De asemenea, instanta urmeaza
sa se pronunte In sentinta asupra necesitatii
aplicarii minorului a unui tratament fortat de
alcoolism sau narcomanie si, daca exista pen-
tru aceasta temeiuri, va aplica prevederile art.
103 CP [2, p.35].

Concluzii. Minorii, fiind abia la stadiile
initiale ale dezvoltarii personalitatii lor, au ne-
voie, pentru a se dezvolta psihic si intelectual si
pentru a se integra mai bine in societate, de o
atentie si de o asistenta deosebite si trebuie sa
fie protejati de lege prin asigurarea conditiilor
care garanteaza linistea, libertatea, demnitatea
si siguranta lor.

Atunci cand un minor intrd In conflict cu
legea penala este necesar ca sistemul de justitie
si practicile nationale sa fie aplicate tinandu-se
seama de principiile unanim recunoscute si
normele de drept international pertinente.

Mentionam ca politica sociala globala, in
general, trebuie sa vizeze favorizarea protectiei
sociale a minorilor in vederea evitdrii interven-
tiei sistemului de justitie pentru minori, pre-

consent of the competent body;

b) not to attend certain places;

c) to undergo treatment in case of alco-
holism, drug addiction or venereal disease;

¢/1) to participate in a special treatment
or counselling programme with a view to re-
ducing violent behaviour;

d) to provide material support to the vic-
tim’s family;

e) to repair the damages caused within
the term established by the court

f) to participate in probationary pro-
grams;

g) to perform unpaid work for the benefit
of the community;

h) be subject to electronic monitoring,
but not more than 12 months [3].

In cases where the court found that the
crimes were committed by intoxicated minors,
the circumstances in which they purchased
alcohol or narcotic substances, the actions of
adults in attracting minors to drunkenness or
the consumption of narcotic substances, are to
be clarified.

The court must take into account wheth-
er by its character the criminal action is relat-
ed to the drunkenness of the minor, as well as
to the circumstances, due to which the minor
culprit reached this state, it may not consider
it as an aggravating circumstance of the minor
during the commission of the crime, if he was
premeditatedly brought to this state in order to
commit the crime.

Also, the court is to rule in the sentence
on the necessity of applying the minor the
forced treatment of alcoholism or drug addic-
tion and, if there are grounds for this, it will
apply the provisions of art. 103 of the Criminal
Code [2, p-35].

Conclusions. Minors, being only at the
initial stages of their personality development
need, in order to develop themselves mentally
and intellectually and to integrate better into
society, a special attention and assistance and
must be protected by the law by ensuring the
conditions that guarantee their peace, freedom,
dignity and safety.

When a minor conflicts with criminal
law, it is necessary that the justice system and
national practices be applied taking into ac-
count unanimously recognised principles and
relevant rules of international law.

We mention that the global social policy,
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cum si a prejudiciului cauzat adesea de aceasta
interventie. Aceste masuri de protejare sociala
a minorilor, Tnainte de trecerea la delincvents,
sunt absolut indispensabile daca se doreste
evitarea atragerii la raspundere penala si apli-
carii pedepsei.

Deci, trebuie incurajata o politica soci-
ala constructiva in favoarea minorilor pentru
prevenirea infractiunilor si pentru lupta Impo-
triva delincventei, iar daca totusi se constata
necesitatea atragerii la raspundere si aplicarii
pedepsei fatd de persoanele minore, trebuie sa
se aiba In vedere, in primul rand, ca minoratul
persoanei care a savarsit infractiunea constitu-
ie o circumstantd exceptionald, aceasta impli-
cand o procedura speciald, fiind necesar de a
acorda o atentie deosebitd individualizarii ras-
punderii si pedepsei penale.

in general, must be aimed at favouring the social
protection of minors in order to avoid the inter-
vention of the juvenile justice system, as well as
the damage often caused by this intervention.
These measures for the social protection of mi-
nors, before the transition to delinquency, are
absolutely indispensable if it is to avoid criminal
liability and to apply the punishment.

Therefore, a constructive social policy
must be encouraged in favour of minors for the
prevention of crimes and for the fight against
delinquency, and if, however, it is found neces-
sary to hold to account and apply the penalty to
minors, it must be borne in mind, first of all, that
the minority of the person who committed the
crime constitutes an exceptional circumstance,
this involving a special procedure, it is necessary
to pay particular attention to the individualis-
ation of criminal liability and punishment.
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