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Infdptuirea justitiei penale depinde in mare ma-
surd de ansamblul normelor care reglementeazd
administrarea si aprecierea calitativd a probelor. In
cadrul dispozitiilor care reglementeazd desfdsura-
rea procesului penal, normele privitoare la institu-
tia procesuald a probelor si a mijloacelor de probd,
precum si rolul subiectilor de drept ce apreceizd
probele, prezintd o deosebitd importantd, atdt pen-
tru faptul cd ele sunt strans legate de stabilirea sta-
rii de fapt a infractiunilor, cat si pentru aceea cg, in
cea mai mare parte a procesului, se pun probleme
legate de probe si de mijloace de probd.

Aprecierea probelor reprezintd acel proces
mintal de evaluare sicomparare a probelor pentru
a desprinde o concluzie asupra valorii lor, in ceea
ce priveste stabilirea faptelor si imprejurdrilor su-
puse probatiunii unde organul de urmdrire penald
siinstanta de judecatd sunt obligate sd Idmureas-
cd cauza sub toate aspectele, pe baza de probe in
vedereaq afldrii adevdrului, potrivit convingerii lor.

Cuvinte-cheie: proces penal, probe, organ de
urmdrire penald, instantd de judecatd, convingere

proprie, activitate intelectuald, constiintd juridicd.

The administration of criminal justice depends
to a large extent on all the rules governing the
administration and qualitative assessment of evi-
dence. In the provisions governing the conduct of
criminal proceedings, the rules on the procedural
institution of evidence and means of evidence, as
well as the role of subjects of law who assess the
evidence, are of particular importance, both for
the fact that they are closely related to establish-
ing the state of affairs, of crimes, as well as the
fact that, for most of the trial, there are problems
with evidence and means of proof.

Appraisal of evidence is the mental process
of evaluating and comparing evidence in order
to reach a conclusion as to its value in establish-
ing the facts and circumstances subject to proof,
where the prosecuting authority and the court
are obliged to clarify the case in all respects on
the basis of the evidence in order to find the truth,
according to their conviction.

Keywords : criminal trial, evidence, the crimi-
nal investigation body, the court, own belief, intel-
lectual activity, judicial consciousness.

Introducere. Urmarirea penalda presu-
pune activitatea de efectuare a cercetarilor
asupra unui caz in urma caruia se administrea-
zad probe, iar organul de urmarire penala tre-
buie sa efectueze toate actiunile in limitele legii
pentru a putea descoperi fapta si persoana care
a savarsit aceasta fapta.

Pentru solutionarea cauzelor penale, or-
ganele de drept au nevoie de date sau informa-
tii care sa conduca la concluzia existentei sau
inexistentei infractiunii, vinovatiei sau nevino-
vatiei infractorului.

Astfel in scopul stabilirii adevarului in
procesul penal, este necesara o activitate cog-
nitiva In care subiectii implicati intr-o cauza
penald efectueaza actiuni in vederea asigu-
rarii cercetdrii sub toate aspectele, complete
si obiective, ale circumstantelor cauzei, iar in

Introduction. The criminal investigation
involves the activity of carrying out investiga-
tions on a case in which evidence is adminis-
tered and the criminal investigation body must
carry out all actions within the limits of the law
in order to discover the deed, as well as the per-
son who committed this act. In order to solve
criminal cases, the law enforcement authorities
need data or information leading to the conclu-
sion of the existence or non-existence of the
crime, guilt or innocence of the offender.

Thus, in order to establish the truth in
the criminal process, it is necessary a cogni-
tive activity in which the subjects involved in a
criminal case carry out actions in order to en-
sure the investigation of all aspects, complete
and objective, of the circumstances of the case
and in any activity of establishing the truth
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orice activitatea de stabilire a adevarului ele-
mentele care duc la realizarea cunoasterii sunt
dovezile. La fel se intampla si in procesul penal,
insa aici dovezile care duc la realizarea cunoas-
terii poartda denumirea de probe.

Metode si materiale aplicate. In con-
textul studiului efectuat au fost utilizate un sir
de metode de cercetare, precum ar fi: metoda
analizei, metoda comparativd, metoda logi-
ca, metoda sistematica, iar printre oamenii de
stiintd care au investigat sub diferite aspec-
te tema aprecierii probelor in procesul penal,
sunt: I. Dolea, V. Bicu, I. Tanoviceanu, T. Toader,
I. Neagu, A. Tulbure, C. Bypmarus, M. Yenb110B,
10. OpJioB si altii.

Rezultate obtinute si discutii. Din mo-
mentul declansarii procesului penal si pana
la solutionarea definitiva a cauzei deduse ju-
decatii, toate problemele fondului cauzei sunt
rezolvate cu ajutorul probelor si, ca urmare a
acestui fapt, datorita rolului insemnat pe care
il au probele in administrarea justitiei penale,
unii autori au afirmat ca intregul proces penal
este dominat de problema probelor [4, p. 98],
si anume administrarea calitativd a acestora,
admiterea si anexarea lor la dosarul penal, in-
clusiv aprecierea lor la faza de urmarire penala,
precum si la faza de judecare.

Problema aprecierii suficiente a probe-
lor consta in faptul ca in acest sens termenul
»suficienta probelor” are o valoare subiectiva
ce variaza de la caz la caz, dat fiind ca In une-
le situatii de investigare a infractiunii, pentru
a constata vinovatia infractorului, este necesar
ca organul de urmarire penald sa intreprinda
numeroase actiuni de cercetare si sa efectuieze
diverse procedee probatorii, iar in alte situatii,
indiferent care ar fi gravitatea infractiunii co-
mise, este acceptabil doar un numar minim de
dovezi pentru a remite cauza procurorului cu
propunerea de terminare a urmaririi penale.

In acest sens observam faptul ci oricat de
simpla ar fi cauza penala aflata In gestiunea or-
ganului de urmarire penala, pentru solutionarea
ei Intotdeauna sunt necesare probe care ulterior
vor sta la baza Invinuirii infractorului, iar acest
lucru se datoreaza aprecierii launtrice a organu-
lui de urmarire penala care, constatiand ca pro-
bele administrate sunt concludente si suficiente
pentru a termina urmdrirea penald, inainteaza
procurorului dosarul insotit de un raport moti-
vat ce ulterior serveste drept modalitate de sesi-

the elements that lead to the achievement of
knowledge are the evidence as in the criminal
process, but here the evidence that leads to the
achievement of knowledge is called evidence.
Methods and materials applied. In
the context of the study, a number of research
methods were used, such as: analysis method,
comparative method, logical method, systemat-
ic method and among the scientists who inves-
tigated in various aspects the issue of evidence
in criminal proceedings, are: Dolea I, Bicu V,
Tanoviceanu I., Toader T., Neagu I, Tulbure A,
Bypmarun C, YesbuoB M; OpJios 10 and others.
Results obtained and discussions.
From the moment criminal proceedings are in-
itiated until the final resolution of the case be-
fore the court, all substantive issues of the case
are resolved with the help of evidence and, as
a result of this fact, due to the significant role
that evidence plays in the administration of
criminal justice, some authors have argued
that the entire criminal process is dominated
by the issue of evidence [4, p. 98], namely their
qualitative administration, their admission and
annexation to the criminal file, including their
assessment at the prosecution and trial stages.
The problem with sufficient evidence is
that in this sense the term “sufficient evidence”
has a subjective value that varies from case to
case, given that in some situations of investiga-
tion of the crime, in order to establish the guilt
of the offender, it is necessary to the criminal
investigation body to undertake numerous
investigative actions and to carry out various
evidentiary proceedings, and in other cases,
regardless of the seriousness of the crime com-
mitted, only a minimum amount of evidence is
acceptable to remit the prosecutor’s case with
the proposal to end the criminal investigation.
In this sense, we note that no matter how
simple the criminal case in the management of
the criminal investigation body, for its solution
there is always necessary evidence that will lat-
er be the basis for the accusation of the offend-
er, and this is due to the internal assessment
of the criminal body. Criminal investigation,
which finds that the evidence administered is
conclusive and sufficient to complete the crimi-
nal investigation, submits to the prosecutor the
file accompanied by a reasoned report which
subsequently serves as a means of notifying
the court.
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zare a instantei de judecata.

Formuldrile ,in dosar nu exista probe
suficiente care sa confirme vinovatia” sau ,ju-
decdtorul fard temeiuri suficiente a recunoscut
vinovat..” sau, ,pe caz s-au adunat suficiente
probe ce confirmd vinovdtia” sunt des folosite In
practica judiciara [11], iar in acest sens Plenul
Curtii Supreme de Justitie, prin decizii pe ca-
zuri concrete, dezvaluie esenta legii si cerintele
continute in aceasta pentru a lua hotdrari in
cazul in care exista suficiente probe. In toate
aceste cazuri, concluzia cd probele sunt sufici-
ente sau insuficiente se bazeaza pe o apreciere
legala si calitativd a ansamblului de probe.

Odata cu madrirea cantitatii probelor, cu
corespunderea obiectiva sau partiala a continu-
tului lor, creste si siguranta acestora, urmata in-
continuu si de cresterea sigurantei stabilirii cir-
cumstantelor ce intrd in obiectul probatoriu. De
aceea, In timpul determinarii limitelor procesu-
lui probatoriu pe un caz concret trebuie de avut
in vedere importanta probelor corespunzatoare
nu doar pentru stabilirea circumstantelor ce in-
tra in obiectul procesului probatoriuy, ci si pentru
verificarea informatiilor deja adunate, pentru
evitarea scapadrilor si lichidarea contradictiilor
ce au aparut in materialul probatoriu.

In acest sens, pe un plan particular, pot fi
desfasurate cateva actiuni de urmarire penala
pentru stabilirea uneia si aceleiasi circumstan-
te. Acceptarea in procesul probatoriu a datelor
despre unele si aceleasi fapte din diferite surse,
interdependente una de alta, sau din aceleasi
surse de informatie este o rezervare sau lega-
tura paralela a subsistemelor informatiilor ce
influenteaza efectiv sporirea sigurantei tuturor
sistemelor in intregime.

Aprecierea probelor in cadrul procesului
penal constituie unul dintre cele mai importante
momente ale acestui proces, deoarece toate pro-
bele acumulate si volumul de munca depus de
catre partile in proces se concretizeaza in solutia
ce va fi data in urma acestei activitati complexe
de catre instanta de judecata si care, de cele mai
multe ori, este extrem de dificil de stabilit.

Astfel observam ca aprecierea probelor
in procesul penal formeaza ,materia principa-
13” pe care subiectii activi ai procesului penal
o dezvolta pe intreaga perioada de desfasurare
a procesului si, in rezultat, judecatorul pro-
nunta o solutie conform convingerii persona-
le, intemeiata pe normele de drept si de mo-

The statement “there is insufficient evi-
dence in the case to prove guilt” or “the judge
without sufficient grounds found guilty ...” or “if
sufficient evidence has been gathered to prove
guilt” are used in judicial practice [11], and in
this sense the Plenum of the Supreme Court of
Justice, through decisions on concrete cases,
reveals the essence of the law and the require-
ments contained in it to make decisions in case
there is sufficient evidence. In all these cases,
the conclusion that the evidence is sufficient or
insufficient is based on a legal and qualitative
assessment of the body of evidence.

With the increase of the quantity of ev-
idence, with the objective or partial corre-
spondence of its content, the certainty of the
evidence increases, and therefore the certainty
of establishing the circumstances that are the
subject of the evidence. Therefore, when deter-
mining the limits of the evidentiary process in
a specific case, it is necessary to take into ac-
count the importance of adequate evidence not
only for establishing the circumstances of the
evidentiary process, but also for verifying the
information already gathered, avoiding leaks
and eliminating contradictions in the eviden-
tiary material.

On this line, on a particular level, sever-
al criminal prosecution actions may be carried
out to establish the same circumstances. Re-
ceiving in the evidentiary process data about
some and the same facts from different inter-
dependent sources or from the same sources
of information is a reservation or parallel link
of the information subsystems that effectively
influences the increase of the security of all sys-
tems as a whole.

The assessment of the evidence in the
criminal process is one of the most important
moments of the criminal process, because all
the evidence gathered and the workload sub-
mitted by the parties to the trial materialize in
the solution that will be given following these
complex activities by the court, which is often
extremely difficult.

Thus, we note that the assessment of evi-
dence in criminal proceedings forms the “main
matter” that the active subjects of the crimi-
nal process develop throughout the course of
the trial and, as a result, the judge pronounc-
es a solution according to personal conviction,
based on the rules of law and moral protection,
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rald, cu protejarea drepturilor si intereselor
justitiabililor [5, p. 21].

Unii autori sustin ideea precum ca prin-
cipiul liberei aprecieri a probelor nu constituie
o categorie parte componenta a independentei
judecatorilor, ci este tangenta acesteia; insa in
literatura de specializare au fost realizate mul-
tiple incercari de a face distinctie intre princi-
piile independentei judecatorului si libertatii
de apreciere a probelor. Astfel, conform opini-
ei cercetatorului roman I. Neagu [6, pag. 454],
aprecierea probelor este unul dintre cele mai
importante momente ale procesului penal,
deoarece intregul volum de munca depus de
catre organele de urmarire penald, instantele
judecatoresti si de catre partile din proces se
concretizeaza in solutia ce va fi data in urma
unei activitati.

Intima convingere a judecadtorului in pro-
cesul penal opereaza concludent cu principiul
independentei judecatorului; acest principiu
ii implica in activitatea sa cerinta solutionarii
litigiilor fara imixtiunea unui organ de stat
sau din partea vreunei persoane [2, p. 87].
Independenta este necesara pentru a asigura
impartialitatea fata de participanti, judecatorul
pastrandu-si o atitudine echidistanta fata de
partile din proces.

Apreciind probele in scopul de a atinge
obiectivul intregului sistem de drept ce rezida
in constatarea tuturor elementelor infractiunii,
precum si in elucidarea circumstantelor cauzei,
care Impreund formeaza obiectul de studiu a
probatiunii in procesul penal, subiectii apreci-
erii discuta logic despre stabilirea si verificarea
tuturor versiunilor criminalistice cu privire la
cauza penalad si efectueaza operatiuni logice
indreptate spre analizarea probelor, calculand
esenta si relevanta acestora pentru caz.

Activitatealogico-intelectuald, care insasi
compune continutul aprecierii probelor in pro-
cesul penal, nu este strict reglementata de lege,
iar subiectii aprecierii sunt independenti in
alegerile sale, liberi de a-si expune opinia si de
a aplica prevederile legislatiei in toate proble-
mele apdrute conform propriei lor convingeri
si chiar nu sunt in nicio masura obligati de a se
justifica in fata cuiva pentru modul 1n care au
inteles buchia legii si cum aceasta a fost apli-
cata.

Aprecierea suficienta a probelor este o
activitate complexa si se considera a fi unul din

with the protection of the rights and interests
of litigants [5, p. 21].

Some authors argue that the principle of
free assessment of evidence is not a constituent
part of the independence of judges but is tan-
gential to it, but in the literature many attempts
have been made to distinguish between the
principles of independence of the judiciary and
freedom of assessment samples. Thus, accord-
ing to the opinion of the Romanian researcher
I. Neagu [6, pag. 454], the assessment of evi-
dence is one of the most important moments
of the criminal proceedings, because the entire
workload of the prosecution, the courts and the
parties to the proceedings is embodied in the
outcome of a case.

Intimate conviction of the judge "in crim-
inal proceedings operates conclusively with
the principle of independence of the judge, this
principle implies in his activity the require-
ment to resolve disputes without the interfer-
ence of a state body or any person [2, p. 87].
Independence is necessary to ensure impartial-
ity towards the participants, who maintain an
equidistant attitude towards the parties to the
process.

Appreciating the evidence in order to
achieve the objective of the entire legal sys-
tem which lies in finding all the elements of the
crime as well as in elucidating the circumstanc-
es of the case, which together form the object
of study of probation in criminal proceedings,
subjects of assessment, logically discuss the
establishment, verification of all forensic ver-
sions regarding the criminal case and performs
logical operations aimed at analyzing the evi-
dence, its essence and relevance to the case.

This logical-intellectual activity, which is
the very content of the assessment of evidence
in criminal proceedings, is not strictly regulat-
ed by law and the subject of the assessment is
independent in his choices, free to express his
opinion and to apply the provisions of the law
in all matters arising according to his own con-
viction and is in no way obliged to justify him-
self to anyone for his understanding of the law
and how it has been applied.

Sufficient assessment of evidence is a
complex activity and is considered to be one
of the most relevant moments of the criminal
process regardless of the phase and subject of
the assessment and this is explained by the fact
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cele mai relevante momente ale procesului pe-
nal, indiferent de subiectul aprecierii, iar acest
fapt se explica prin aceea ca intreaga activitate
dinamica a organului de urmadrire penald, in-
clusiv munca ce a fost depusa si toate probele
acumulate de catre ofiterii de urmarire penalg,
se materializeaza in solutia ce va fi pronuntata
de cdtre instanta de judecata [12, p. 128].

In pofida celor mentionate, nu putem fi de
acord cu opinia unor autori care atribuie apre-
cierea probelor colectate si verificate Intr-un
proces penal la etapa finala a probatoriului, sau
o reduc doar la sfarsitul fiecarei etape a proce-
sului penal [10]. Aprecierea probelor este o ac-
tivitate logico-juridico-rationala efectuata dupa
anumite reguli, care fiind inseparabila de natura
procesului penal, Insoteste Intreaga activitate
procesuala efectuata de autoritatile organului
de urmadrire penald si dupa caz a procurorului,
iar In final si a instantei de judecatd, incepand cu
pornirea procesului penal prin formele sale de
sesizare pana la verificarea executarii pedepsei
de cdtre autoritatile de supraveghere.

Cu alte cuvinte spus, rezultatul aprecierii
calitative a probelor in faza finald a probato-
riului este realizarea adevarului intr-un proces
penal, iar in etapele intermediare - stabilirea
adevarurilor relative, care sunt doar parti ale
adevarului 1n cauza.

Codul de procedura penala expres indi-
ca ca judecatorul si persoana care efectueaza
urmarirea penala apreciaza probele In confor-
mitate cu propria lor convingere, formata in
urma cercetarii tuturor probelor administrate,
precum ca nicio proba nu are putere probanta
dinainte stabilita [1, art. 27].

Libera apreciere a probelor Inseamna ca
legea, indicand mijloacele de proba din care pot
fi obtinute date prin care se stabilesc circum-
stantele necesare de probat, de regula se abtine
de la indicarea prin intermediul caror mijloace
de proba necesita sa fie probate circumstantele
care urmeaza sa fie dovedite in procesul penal.
Libera apreciere a probelor exclude posibilita-
tea oferirii unei puteri dinainte stabilite unei
anumite probe. Aceasta regula este in contrast
cu sistemul probelor legale in care mijloacele
de proba sunt limitate si ierarhizate de lege,
adica au o valoare dinainte stabilita [8, p. 28].

In rezultatul aprecierii libere a probe-
lor de catre subiectii aprecierii, sunt adoptate
hotarari cu caracter oficial (ordonanta de pu-

that the dynamic activity of the criminal inves-
tigation body, including the work that was sub-
mitted and all the evidence accumulated by the
criminal investigation officers, is materialized
in the solution that will be pronounced by the
court [12, p. 128].

Despite the above, we cannot agree with
the opinion of some authors who attribute the
assessment of the evidence collected and ver-
ified in a criminal trial to the final stage of the
evidence, or reduce it only at the end of each
stage of the criminal trial [10]. The assessment
of evidence is a logical-legal-rational activity
performed according to certain rules that are
inseparable from the nature of the criminal
process, it accompanies the entire procedur-
al activity performed by the authorities of the
criminal investigation body and, as the case
may be, the prosecutor as with startup, the
criminal process through its forms of notifica-
tion until the verification of the execution of the
sentence by the supervisory authorities.

In other words, the result of the qualitative
assessment of the evidence in the final phase of
the evidence is the establishment of the truth in
a criminal trial, and in the intermediate stages
- the establishment of relative truths, which are
only parts of the truth in the case.

The Code of Criminal Procedure express-
ly states that the judge and the person exe-
cutes the criminal investigation assess the evi-
dence in accordance with their own conviction,
formed after the investigation of all the evi-
dence administered, as well as that no evidence
has pre-established probative value [1, art. 27].

Free assessment of evidence means that
the law, indicating the means by which data
can be established to set the circumstances
necessary to prove, usually refrains from in-
dicating by the means of proof necessary to
prove the circumstances to be proved in crimi-
nal proceedings. Free appreciation of evidence
excludes the possibility of giving a pre-stabil-
ity power to a particular evidence. This rule
is in contrast to the system of legal evidence
in which the means of proof are limited and
ranked by law, meaning they have a value al-
ready established [8, p. 28].

As a result of the free assessment of the
evidence by the subjects of the assessment,
decisions of an official nature are adopted (in-
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nere sub Invinuire sau ordonanta de scoaterea
persoanei de sub urmarire penala, hotararile
privind aplicarea sau revocarea masurilor pre-
ventive, sentintele instantei de judecata s.a.).
Ceilalti participanti ai procesul penal (partea
vatamata, banuitul, avocatul), in urma apreci-
erii libere a tuturor probelor accesibile pentru
ei la etapa actuala a procesului, au dreptul de
a Tnainta cereri si plangeri, care produc efecte
doar in urma adoptarii unei hotarari de catre
organul competent.

Judecatorul, organul de urmarire penala
si procurorul apreciaza probele in conformita-
te cu propria lor convingere, formata in urma
cercetarii tuturor probelor administrate. Con-
vingerea intima este un rezultat al desfasurarii
unui proces psihic in cadrul caruia elementele
de ordin obiectiv (probele) dau nastere unui
sentiment de certitudine In legatura cu exis-
tenta sau inexistenta infractiunii, existenta sau
inexistenta vinovatiei faptuitorului [6, p. 267].

Libera convingere si libera apreciere a
probelor nu inseamna arbitrariu, ci libertatea
de a aprecia probele in mod rezonabil, imparti-
al onest, iar instanta de judecatd, procurorul si
organul de urmadrire penala trebuie sa-si moti-
veze convingerea, care pentru a fi controlabila
necesita sa fie constientd, sa se sprijine pe cer-
titudinea ca nu se poate realiza decat printr-o
serioasa cercetare si o desavarsita valorificare
a probelor, atunci cand acestea sunt necomple-
te, echivoce, indirecte si mai ales contrazicatoa-
re [8, p. 69].

Prin urmare, pe baza celor anterior de-
clarate, se observa faptul ca aptitudinea si ca-
pacitatea deplind de apreciere a probelor o
detine doar organul de urmarire penala in faza
de urmarire penala si, respectiv, instanta de ju-
decata in faza de judecata.

0 conditie indispensabila privind apreci-
erea libera a probelor este neluarea unor deci-
zii fara a se analiza si aprecia legal toate pro-
bele existente, coroborandu-le unele cu altele.
Totalitatea necesara de probe este determinata
prin intermediul obiectului probatiunii si perti-
nentei probelor, regulilor de colectare a probe-
lor si admisibilitatii acestora. Respectarea re-
gulilor enuntate mai sus reprezinta o garantie
importanta a legalitatii si temeiniciei hotarari-
lor procesuale adoptate in cadrul examinarii si
solutionarii cauzelor penale, fiind temelia for-
marii intimei convingeri a subiectilor oficiali a

dictment order or order to remove the person
from criminal proceedings, decisions on the
application or revocation of preventive meas-
ures, court judgments, etc.). The other partici-
pants in the criminal proceedings (the injured
party, the suspect, the lawyer) have the right
to submit requests, complaints, which are only
effective after a decision has been taken by the
competent body, after a free assessment of all
the evidence available to them at the current
stage of the proceedings.

The judge and the criminal investigation
body, the prosecutor assess the evidence in
accordance with their own conviction, formed
following the investigation of all the adminis-
tered evidence. Intimate conviction is a result
of a psychic process in which objective ele-
ments (evidence) give rise to a sense of cer-
tainty about the existence or non-existence of
the crime, the existence or non-existence of the
perpetrator’s guilt [6, p. 267].

Free conviction and the free assessment
of evidence are not unreasonable, but the free-
dom to assess evidence reasonably, impartially
and honestly, and the court, the prosecutor and
the prosecution body must state their reasons
which, in order to be controllable, must be con-
scious and national, to rely on the certainty that
can only be achieved through serious research
and a thorough use of evidence when it is in-
complete, equivocal, indirect and especially
contradictory [8, p. 69].

Therefore, on the basis of what has been
stated above, it is noted that only the prosecut-
ing authority has the full competence and ca-
pacity to assess the issues during the prosecu-
tion phase and the court during the trial phase.

An indispensable condition for the free
assessment of evidence is the lack of deci-
sion-making without analyzing and legally
assessing all existing evidence in conjunction
with each other. The totality of evidence re-
quired shall be determined by the object of the
evidence and the relevance of the evidence, the
rules for the collection of evidence and their
admissibility. Respecting the rules set forth
above is an important guarantee of the legali-
ty and validity of procedural decisions adopted
in the examination and settlement of criminal
cases, being the foundation of the formation of
the intimate conviction of the official subjects
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procesului penal [3, p. 107].

Implementarea  principiului  liberei
aprecieri a probelor are drept consecinta asi-
gurarea garantatda cu mijloace procesuale a
independentei judecatorilor si supunerii lor
numai legii in cadrul infaptuirii justitiei, pre-
cum si formarea unor conditii de garantare a
independentei si impartialitatii ofiterului de
urmarire penala si a procurorului.

In contextul celor relatate, observim ci
aprecierea libera a probelor se constituie intr-
o garantie a realizarii drepturilor si libertati-
lor persoanei si in final determina atitudinea
instantei de judecata vizand vinovatia sau ne-
vinovatia inculpatului, in aplicarea pedepsei
penale si eliberarea de acesta pedeapsa. Liber-
tatea de convingere nu poate fi inteleasa pe
deplin decat atunci cand ea are ca scop trans-
formarea magistratului dintr-un mecanism de
aplicat litera Legii Intr-un om cu ratiune, care
intelege ca are de-a face cu oameni si ca rolul
sau este de a le apara interesele si a le rezolva
conflictele in cel mai adecvat mod cu putinta.
Fireste, toate acestea cer timp, dedicatie si o
anumita incredere in statutul de judecator, cu
o constientizare a faptului ca reprezinta o pute-
re separate si independenta in stat; anume de
aceea i s-a dat aceasta putere, independenta si
libertate in aprecieri: pentru a identifica solutii
si pentru a-si asuma raspunderea, in cazul in
care este sigur ca astfel 1si indeplineste cel mai
bine sarcina sa nobila - atat timp cat se afla in
limitele cadrului legal.

In etica judiciars, independenta judeci-
torului in cadrul procedurii de judecata este
determinata si asigurata anume prin apreci-
erea liberd a probelor, bazata pe convingerea
intima [7, p. 29], iar cel mai relevant moment al
aprecierii probelor se manifesta cu ocazia deli-
berarilor, atunci cand instanta de judecata tre-
buie sa-si formeze o parere personala raporta-
ta la materialul probator colectat pe parcursul
derularii procesului penal.

Prin urmare, observam faptul ca intima
convingere a instantei de judecata nu trebuie
sa constituie o parere pur subiectiva — chiar
daca uneori opinia unui judecator poate sa fie
diferita de cea a altui judecator din complet -,
solutionarea cauzei si felul in care se apreciaza
probele urmand sa fie intemeiate pe evaluarea
corectad a faptelor in constiinta judecatorului si
pe intelegerea exacta a circumstantelor.

of the criminal process [3, p. 107].

The implementation of the principle of
free assessment of evidence leads to the guar-
anteed assurance by procedural means of the
independence of judges and their submission
only to the law in the administration of justice,
as well as the formation of conditions to guar-
antee independence and impartiality, the pros-
ecuting officer and the prosecutor.

In the context of the above, we note that
the free assessment of evidence is a guarantee
of the realization of the rights and freedoms
of the person and ultimately determines the
attitude of the court regarding the guilt or in-
nocence of the defendant, in the application of
criminal punishment and release and convic-
tion can only be fully understood when it aims
to transform the magistrate from a mechanism
for enforcing the letter of the law into a man
of reason who understands that he is dealing
with people and that his role is to defend their
interests, and resolve their conflicts in the most
appropriate way possible. Of course, all this re-
quires time, dedication and a certain trust in
the status of the judge, but, more precisely, an
awareness of the fact that he ensures separate,
independent power in the state, which is why
he was given this power, independence and
freedom, appreciations: to identify solutions
and to take responsibility if he is convinced
that this is the best way to fulfill his noble task -
as long as it is kept within the limits of the legal
framework.

In judicial ethics, the independence of
the judge in the trial is determined and ensured
by the free assessment of evidence based on in-
timate conviction. [7, p. 29], and the most rele-
vant moment of the assessment of evidence is
manifested during the deliberations, when the
court must form or personal opinion related to
the evidence collected during the criminal pro-
ceedings.

We therefore note that the intimate con-
viction of the court should not be a purely sub-
jective opinion - even if sometimes the opinion
of a judge may differ from that of another full
judge - the resolution of the case and the way
the evidence is assessed will be based on the
correct assessment of the facts in the judge’s
conscience and on the exact understanding of
the circumstances.
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Din considrentul ca sentinta pronuntata
poate sa influenteze in mod radical viata unor
persoane, judecatorul trebuie sa cunoasca pe
deplin realitatea tuturor imprejurarilor cauzei
penale, astfel incat acesta sa fie sigur ca sentin-
ta pe care o va pronunta este una corecta [9, p.
305].

Analizand atributiile judecatorului si
esenta judecarii cauzeilor, conchidem faptul ca
aprecierea probelor in cadrul desfasurarii fazei
judecatii constituie unul dintre cele mai impor-
tante momente ale procesului penal si nu doar
ale fazei repsective, deoarece toate probele
adunate in faza de urmarire penala si volumul
de munca efectuat de catre toti subiectii pro-
cesului se concretizeaza in solutia ce va fi data
in urma acestei activitati complexe de catre
instanta de judecata.

Astfel, aprecierea probelor puse la baza
sentintei este deci o activitate importanta in ca-
drul procesului judiciar si, prin urmare, ea nu
trebuie sa existe doar enuntiativ, ci sa fie rea-
lizata prin acordarea si recunoasterea tuturor
drepturilor si libertatilor procesuale ale parti-
lor, mai ales fata de inculpat si partea vatama-
td, In momentul In care procurorul si-a incheiat
misiunea de prezentare in sedinta de judecata
a probelor in sprijinul invinuirii si formuleaza
concluzii de natura a rasturna prezumtia de ne-
vinovatie - principiu fundamental ce guvernea-
za Intregul proces penal.

Este de mentionat faptul ca la aprecie-
rea totalitatii probelor acumulate pot fi inclu-
se atat dovezi veridice, cat si inexacte. Pana
cand nu vor fi apreciate de catre instanta toate
probele administrate, nu se poate spune care
dintre acestea sunt exacte si care pot pune la
indoialda situatia de fapt. Anume aprecierea
intregului probatoriu ofera posibilitatea de a
trasa concluzii corecte cu privire la veridici-
tatea si semnificatia fiecarei probe ca element
individual. Prin urmare, sesizarea instantei de
judecata trebuie sa cuprinda nu doar probele
coroborante, concludente si utile cauzei, dar si
cele care urmeaza a fi apreciate critic, Intrucat
nu sunt confirmate si intemeiate.

In asa mod, organul de urmairire penali
prin hotdrarea sa scoate in evidentd aprecierile
si concluziile sale, neldsand loc de interpretari
in defavoarea sa.

Din acest considetent este necesar de
remarcat faptul ca pe parcursul intregului pro-

Considering that the sentence can radi-
cally influence the life of some people, the judge
must be fully aware of the reality of all the cir-
cumstances of the criminal case, so that he can
be sure that the sentence he will pronounce is
correct [9, p. 305].

Analyzing the duties of the judge and the
essence of the trial of cases, we note that the
assessment of evidence during the trial phase
is one of the most important moments of the
criminal trial and not only of the prosecution
phase, because all the evidence gathered dur-
ing the prosecution phase and the amount of
work carried out by all the subjects of the trial
is reflected in the solution to be given by the
court following this complex activity.

Thus, the assessment of the evidence on
which the judgment is based is therefore an
important activity in the judicial process and,
therefore, it must not only be enunciative, but
must be achieved by granting and recognizing
all rights and procedural freedoms of the par-
ties, in particular, against the defendant and
the injured party, when the prosecutor has
completed his mission to present evidence at
the judicial meeting in support of the accusa-
tion and formulates conclusions that could
overturn the presumption of innocence - a
fundamental principle that governs the entire
criminal process.

It should also be noted that both, truth-
ful and inaccurate evidence may be included in
the assessment of the totality of the evidence
gathered. Until all the evidence is assessed by
the court, it is not possible to say which evi-
dence is accurate and which may cast doubt on
the factual situation. It is only by assessing all
the evidence that it is possible to draw correct
conclusions as to the veracity and significance
of each piece of evidence as an individual ele-
ment. Therefore, the referral to the court must
include not only corroborating, conclusive and
useful evidence, but also that which is to be
critically assessed as being unconfirmed and
unfounded.

In this way, the prosecuting body’s de-
cision highlights its assessments and conclu-
sions, leaving no room for interpretation to its
disadvantage.

For this reason, it should be noted that in
the whole criminal process, the assessment of
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ces penal, aprecierea probelor este efecetuata
de mai multi subiecti, iar acest lucru ar putea
impiedica determinarea unor chestiuni impor-
tante indreptate spre condamnarea persoanei,
sau, datorita pozitiilor diferite a fiecarui su-
biect de apreciere, pot aparea viziuni eronate
asupra naturii si importantei probelor admi-
nistrate. Astfel, acest lucru scoate in evidenta
importanta, rolul si angajamentul pe care il au
acesti subiecti de drept si care in baza proprii-
lor convingeri se expun asupra soartei celorlalti
participanti la proces.

Analizand per ansamblu cele expuse, se
contureaza ideea ca sintagma de ,intima con-
vingere” a subiectului aprecierii probelor trebu-
ie tratata Intotdeauna prin prisma existentei a
douad laturi: cea subiectiva si cea obiectiva, unde
din prima fac parte factorii umani: psihologie,
sentimente, emotie, in timp ce latura obiectiva
reprezinta un vector legal ce defineste realitatea
si independenta de constiinta, iar aceste doua
componente mereu sunt interdependente.

Generalizand cele expuse, putem conchi-
de ca aflarea adevarului in cauzele penale este
posibila doar In baza unei aprecieri libere a
probelor conform propriei convingeri de catre
autoritatea judiciara ce Infaptuieste justitia, iar
in acest sens libertatea de convingere a jude-
catorului sau a organului de urmadrire penala
poate fi inteleasa totalmente numai daca are ca
efect ,modificarea” acestor participanti la pro-
ces dintr-un mecanism de aplicare a legii, intr-
un subiect care intelege ca rolul sau consta in
restabilirea echitatii sociale, chiar si prin nece-
sitatea aplicarii unor masuri de constrangere.

In final, expunandu-ne punctul de vedere
cu privire la aprecierea suficientd a probelor in
cadrul procesului penal, consideram ca pentru
stabilirea adevarului Intr-o cauza penald, un
rol foarte important revine controlului judici-
ar, deoarece Intreaga activitatea de infaptuire
a justitiei este efectuata de unii subiecti care
sunt intai de toate oameni si deci pot admi-
te din imprudenta unele greseli. Prin urmare,
anume controlul judiciar din partea procuroru-
lui si a judecatorului face posibila depistarea la
timp si inlaturarea deplina a erorilor judiciare
depistate. Aprecierea probelor, efectuatd in di-
ferite faze a procesului penal si de catre diferiti
subiecti ofera garantii suficiente cu referire la
efectuarea unui proces echitabil.

evidence is carried out by several subjects, and
this could prevent the determination of impor-
tant issues aimed at convincing people, or dif-
ferent views of a subject may appear different.
erroneous views on the nature and importance
of the evidence administered. Thus, this high-
lights the importance of the role and commit-
ment of these subjects of law, who, based on
their own beliefs, are exposed to the fate of the
other participants in the process.

Analyzing the above as a whole, the idea
is outlined that the fear of “intimate conviction”
of the subject of the assessment of evidence
must always be treated through the existence
of two sides: the subjective and the objective
where human factors are part of the first: psy-
chology, feelings, emotion, while the objective
side is a legal vector that defines the realization
and independent of consciousness, and these
two components are always interdependent.

In general, we can conclude that finding
out the truth in criminal cases is possible only
on the basis of a free assessment of evidence
according to one’s own conviction by the judi-
cial authority administering justice and in this
sense the freedom of conviction of the judge or
criminal prosecution body can be understood.
totally only if it has the effect of “modifying”
these participants in the process from a law
enforcement mechanism, in a subject that un-
derstands that its role is to restore social equity
even by the need to apply coercive measures.

Finally, in expressing our view on the
sufficient assessment of evidence in criminal
proceedings, we consider that for the estab-
lishment of the truth in a criminal case, a very
important role belongs to the judicial control,
because the entire activity of the administra-
tion of justice is carried out by some subjects
who are initially human and of course can inad-
vertently admit some mistakes. Therefore, the
judicial review by the prosecutor and the judge
makes it possible to detect in time and com-
pletely remove the detected judicial errors and
the assessment of the evidence carried out in
different phases of the criminal process as well
as by some different subjects, offers sufficient
guarantees regarding a fair trial.
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