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Lucrarea este consacratd unui domeniu de
cercetare foarte sensibil si totodatd cu un potential
extrem de valoros in ceea ce priveste protejarea
si asigurarea valorilor constitutionale (viata si sd-
ndtatea persoanei, securitatea cetdteanului si a
statului, ordinea publicd, drepturile si interesele le-
gitime ale omului) prin aplicarea netransparentd
a unui set de instrumente juridice specifice, fiind
vorba despre activitatea speciald de investigatie.
Realizarea acestui scop important asumat de ca-
tre stat implicd o totalitate de sarcini, indeplinirea
cdrora este incredintatd subdiviziunilor specializa-
te ale Ministerului Afacerilor Interne, Ministerului
Apdrdrii, Centrului National Anticoruptie, Serviciu-
lui de Informatii si Securitate, Serviciului de Pro-
tectie si Pazd de Stat, Serviciului Vamal, Serviciului
Fiscal de Stat si Administratiei Nationale a Peni-
tenciarelor. Succesul in activitatea serviciilor spe-
cializate in vederea realizdrii atributiilor stabilite
depinde, intdi de toate, de intelegerea continutului
informational al sarcinilor ce le revin. In cele ce ur-
meazd vom discuta anume despre importanta si
continutul acestui gen de sarcini prevdzute in art.2
al Legii nr.59/2012.

Cuvinte-cheie: activitate speciald de inves-
tigatii, mdsuri speciale de investigatii, sarcini
ale activitdtii speciale de investigatii, ofiter de
investigatii.

The paper is dedicated to a very sensitive field
of research and, at the same time, with an ex-
tremely valuable potential in terms of protecting
and ensuring constitutional values (life and health
of the person, security of the citizen and the state,
public order, human rights and legitimate inter-
ests) by the non-transparent application of a set
of specific legal instruments, being about the spe-
cial investigation activity. Achieving this important
goal assumed by the state involves a totality of
tasks which are entrusted to the specialized sub-
divisions of the Ministry of Internal Affairs, Ministry
of Defense, National Anticorruption Center, Intel-
ligence and Security Service, State Protection and
Guard Service, Customs Service, State Tax Service
and the National Administration of Penitentiaries.
The success in the activity of the specialized servic-
es in order to accomplish the established attribu-
tions depends, first of all, on the understanding of
the informational content of the tasks incumbent
on them. In the following we will discuss the impor-
tance and content of this type of tasks provided in
Article 2 of Law no. 59/2012.

Keywords: special investigation activity, spe-
cial investigation measures, tasks of the special
investigation activity, investigation officer.

Introducere. Activitatea speciala de
investigatii este o ramura de drept in formare in
jurul careia se poarta discutii aprinse atat prin-
tre teoreticieni, cat si printre practicieni. De cele
mai multe ori, discutiile devin foarte controver-

Introduction. The special investigation
activity is a branch of law in formation around
which heated discussions are held among both
theorists and practitioners. Most of the time,
the discussions become very controversial and
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sate sis-ar parea ca nu mai au sfarsit. Motive pen-
tru lipsa de consens sunt multe sau poate chiar
foarte multe. De la folosirea acelorasi termeni,
dar cu sens diferit, pana la idei care submineaza
autonomia si chiar existenta activitatii speciale
ca ramura de drept. In teoria si in practica judi-
ciard activitatea speciala de investigatii este pri-
vita strict prin prisma combaterii criminalitatii,
apreciindu-i n acest fel doar functia de asigura-
re a procesului penal, fara a lua in calcul faptul ca
pe langa aceasta functie activitatea speciala de
investigatii Indeplineste si altele, nu mai putin
importante ce rezulta din continutul sarcinilor
care-i revin, fiind vorba de asigurarea securitatii
cetatenilor care respecta legea, precum si de
asigurarea securitdtii statului prin relevarea
si inlaturarea amenintarilor corespunzatoare.
Lipsa de claritate privind continutul sarcinilor
atribuite activitatii speciale de investigatii are ca
efect nu doar diminuarea potentialului de asigu-
rare a securitatii cetateanului onest si a statului,
ci si diminuarea potentialului de combatere a
criminalitatii si asigurare a procesului penal in
general. In cele ce urmeazi se va incerca expli-
carea structurii sistemului de sarcini prevazute
in art.2 al Legii nr.59/2012, elucidarea rapor-
tului dintre acestea, precum si descoperirea
continutului fiecarei sarcini aparte.

Metodologia studiului cuprinde metode-
le traditionale de cercetare: logica, analiza si sinte-
z3, deductie si inductie, observatie si comparatie.
In baza analizei legislatiei nationale, a literaturii
de specialitate si a propriei experiente sunt for-
mulate concluziile pertinente.

Rezultate obtinute si discutii. Intreg
spectrul de sarcini ale activitatii speciale de
investigatii, de indeplinirea carora este legata
realizarea scopului de asigurare si protectie
a valorilor constitutionale (viata si sanatatea
persoanei, securitatea cetateanului si a statu-
lui, ordinea publica, drepturile si interesele le-
gitime ale omului)[1, p.168], este prevazut in
art.2 al Legii nr.59/2012:

1. relevarea atentatelor criminale, preve-
nirea, curmarea infractiunilor si identificarea
persoanelor care le organizeaza si/sau le comit;

2. descoperirea si cercetarea infractiunilor;

3. cdutarea persoanelor disparute fara
urma ori a celor care se ascund de organele de
urmadrire penala sau de instanta de judecata ori
se eschiveaza de la executarea pedepsei;

4. depistarea bunurilor provenite din
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it would seem that they are not over. The rea-
sons for the lack of consensus are many or they
could even be much more, from using the same
terms but with a different meaning to ideas
that undermine autonomy and even the exist-
ence of special activity as a branch of law. In
theory, but also in judicial practice, the special
investigation activity is strictly viewed in terms
of combating crime, thus appreciating only the
function of ensuring the criminal process, with-
out taking into account the fact that in addition
to this function the special investigation ac-
tivity also fulfills others no less important re-
sulting from the content of its tasks, it is about
ensuring the security of law-abiding citizens, as
well as to ensure the security of the state by re-
vealing and removing the appropriate threats.
The lack of clarity on the content of the tasks
assigned to the special investigation activity
has the effect not only of diminishing the po-
tential to ensure the security of the honest cit-
izen and the state, but also of diminishing the
potential to fight crime and ensure the criminal
process in general. In the following we will try
to explain the structure of the task system pro-
vided in art. 2 of Law no. 59/2012, to elucidate
the relationship between them, as well as to
discover the content of each separate task.

The study methodology includes tra-
ditional research methods: logic, analysis and
synthesis, deduction and induction, observa-
tion and comparison. Based on the analysis of
the national legislation, the specialized litera-
ture and one’s own experience, the relevant
conclusions are formulated.

Results obtained and discussions. The
whole spectrum of tasks of the special investi-
gation activity, the fulfillment of which is relat-
ed to the achievement of the purpose of ensur-
ing and protecting constitutional values (life
and health of the person, security of the citizen
and the state, public order, human rights and
legitimate interests) [1, p .168], is provided in
art.2 of Law no.59 / 2012:

1. Detecting criminal attacks, preventing,
stopping crimes and identifying the persons
who organize and / or commit them;

2. Discovery and investigation of crimes;

3. The search for missing persons or
those who are hiding from the criminal inves-



A
Scientific Annals of the Academy "Stefan cel Mare' ¢

nale stiintifice ale Academiei ,Stefan cel Mare" a MAI al Republicii Moldova
>f MIA of the Republic of Moldova

)

activitati ilegale si colectarea probelor privind
aceste bunuri;

5. colectarea de informatii despre posibi-
le evenimente si/sau actiuni ce ar putea pune
in pericol securitatea statului.

O privire de ansamblu a acestor sarcini
ne oferd posibilitatea sa intelegem ca ele sunt
asezate intr-o anumitda ordine logica si sunt
sistematizate in grupuri in functie de anumite
criterii care privesc succesiunea, semnificatia
si singularitatea lor. Toate sarcinile activitatii
speciale de investigatii sunt interconectate si
interdependente in acelasi timp. Fiecare sar-
cina dispune de autonomie si are propriul
continut, determinat fiind de modalitatea si
semnificatia juridica de solutionare a unui anu-
mit gen de probleme.

De observat ca obiectul de cercetare nu
cuprinde doar cinci sarcini, cum s-ar parea la
prima vedere, dar cinci grupe de sarcini, fiecare
grupa fiind specifica si avand propriile trasaturi.

Prima grupa de sarcini este alcatuitd din
totalitatea actiunilor de reactie ale serviciilor
specializate la mecanismul actului infractional
in faza preinfractionala ce cuprinde lantul veri-
gilor de panala comiterea de facto a infractiunii.

Grupa a doua de sarcini cuprinde
activitatile de riposta ale serviciilor specializa-
te care au loc in faza postinfractionald, adica la
etapa de dupa comiterea infractiunii. Aici sunt
concentrate actiunile de identificare a persoa-
nei care a comis infractiunea si stabilirea tutu-
ror circumstantelor legate de modus operandi.

Urmatoarea grupa de sarcini intruneste
actiunile de cautare a persoanelor care au co-
mis infractiunea si a caror identitate este deja
cunoscutd, dar care se eschiveaza de la urma-
rirea penala ori de la executarea pedepsei. Tot
aici sunt concentrate si activitatile de cautare a
persoanelor disparute fara urma.

Cea de a patra grupa de sarcini cuprinde
actiunile de depistare a bunurilor provenite
din activitati ilegale.

Ultima grupa de sarcini, dar nu si ultima
ca importantd, cuprinde actiuni de relevare a
amenintarilor la adresa securitatii statului.

In general, vorbind de importanta sarci-
nilor, trebuie mentionat faptul ca fiecare este
importanta in felul sau si are propria contributie
la atingerea scopului activitatii speciale de
investigatii. Nerealizarea unei sarcini echivalea-
za cu nerealizarea deplina a scopului propus.
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tigation bodies or the court or are evading the
execution of the sentence;

4. Detecting goods from illegal activities
and collecting evidence on these goods;

5. Collecting information about possible
events and / or actions that could endanger the
security of the state.

An overview of these tasks gives us the
opportunity to understand that they are ar-
ranged in a certain logical order and are sys-
tematized in groups according to certain crite-
ria regarding their succession, significance and
uniqueness. All tasks of the special investiga-
tion activity are interconnected and interde-
pendent at the same time. Each task has its own
autonomy and has its own content, determined
by the way and legal significance of solving a
certain type of problem.

It should be noted that the object of re-
search does not include only five tasks, as it
would seem at first sight, but five groups of
tasks, each group being specific and having its
own features.

The first group of tasks consists of all
the reactions of the specialized services to the
mechanism of the criminal act in the pre-crim-
inal phase, which includes the chain of links up
to the de facto commission of the crime.

The second group of tasks includes the
response activities of the specialized services
that take place in the post-criminal phase, i.e.
at the stage after the commission of the crime.
Here are concentrated the actions of identify-
ing the person who committed the crime and
establishing all the circumstances related to
the modus operandi.

The following task force brings togeth-
er the search for the perpetrators of the crime
and whose identity is already known but which
avoids criminal prosecution or the execution of
the sentence. The search for missing persons is
also concentrated here.

The fourth group of tasks includes actions
to detect assets arising from illegal activities.

The last group of tasks, but not the
least in importance, includes actions to reveal
threats to state security.

Generally speaking about the importance
of tasks, it should be noted that each task is im-
portant in its own way and has its own contri-



($tiint,ejuridice// Legal Sciences, nr.15/ 2022, ISSN 1857—0976)

Ladreptvorbind, astazilegislatianationala
pune accent pe realizarea celei de a doua grupe
de sarcini, focalizand potentialul activitatii spe-
ciale de investigatii mai mult spre descoperirea
si cercetarea infractiunilor, decat spre indepli-
nirea celorlalte sarcini[2]. Aceasta situatie se
inscrie perfect in opera politicii penale axate pe
caracterul represiv de reglementare a rapor-
turilor sociale de conflict, ceea ce a si focalizat
atentia spre realizarea sarcinilor postdelictum
ale activitatii speciale de investigatii. De obser-
vat ca politica penald occidentald, cel putin din
ultima perioada, acorda mai multa atentie ma-
surilor de prevenire a criminalitatii, decat masu-
rilor de reprimare. Tot mai multd lume Incepe sa
inteleaga ca este mai convenabil si mai econom
sa prevenim infractiunile si sa inlaturam perico-
lele care ameninta securitatea cetdateanului si a
statului, decat sa luptam cu consecintele care nu
de putine ori sunt foarte mari si irecuperabile.

Asadar, prima grupa cuprinde trei sar-
cini distincte si totodata consecutive:

e relevarea atentatelor criminale;

e prevenirea infractiunilor;

e curmarea infractiunilor.

Fiecare dintre aceste sarcini presupune
si identificarea persoanelor care le organizeaza
si/sau le comit.

Pentru intelegerea ratiunii legiuitorului
la alcdtuirea acestei grupe, precum si a urma-
toarei grupe de sarcini este indicat sa ne rea-
mintim anumite detalii legate de mecanismul
actului infractional. Mai cu seamd, acesta se
observa in infractiunile comise cu premedita-
re, adica atunci cand infractiunea a fost In mod
constient planificata de subiectul infractiunii,
fnainte sd intervinda momentul realizarii
intentiei criminale[3, p.173-195; 4, p.59].

Din punct de vedere criminologic, meca-
nismul unei infractiuni premeditate in forma sa
cea mai completa include trei verigi principale:

1) motivarea infractiunii;

2) luarea deciziei si planificarea actiuni-
lor infractionale;

3) savarsirea infractiunii si survenirea
consecintelor social-periculoase.

Prima veriga, motivatia, decurge ca un
impuls nervos intern, ca o forta launtrica a or-
ganismului uman si actioneaza sub influenta
necesitatii. Sa ne amintim de puterea de
influenta a necesitatilor vitale ale omului: foa-
mea, setea, somnul, sexualitatea. Unii oameni
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bution to achieving the purpose of the special
investigative activity. Failure to complete a
task is tantamount to failure to achieve the in-
tended purpose.

Frankly speaking, today the national
legislation emphasizes the accomplishment of
the second group of tasks, mostly focusing the
potential of the special investigation activity
on the discovery and investigation of crimes
than on the fulfillment of other tasks [2]. This
situation is perfectly in line with the work of
the criminal policy focused on the repressive
nature of the regulation of social relations of
conflict, which focused its attention on the ac-
complishment of the post-crime tasks of the
special investigation activity. It should be not-
ed that Western criminal policy, at least in re-
cent times, has paid more attention to crime
prevention measures than to crackdowns.
More and more people are beginning to under-
stand that it is more convenient and econom-
ical to prevent crime and remove the dangers
that threaten the security of the citizen and the
state than to fight the consequences that are of-
ten very large and irretrievable.

The first group therefore comprises three
distinct and at the same time consecutive tasks:

e detection of criminal encroachments;

e crime prevention;

e cessation of crimes.

Each of these tasks also involves identi-
fying the persons who organize and/or commit
them.

In order to understand the reason of
the legislator in composing this, as well as the
next group of tasks, it is advisable to remem-
ber certain details related to the mechanism of
the criminal act. In particular, it is observed in
premeditated crimes, i.e. when the crime was
consciously planned by the subject of the crime
before the moment of realization of the crimi-
nal intent [3, p.173-195; 4, p.59].

From a criminological point of view, the
mechanism of a premeditated offence in its
most complete form includes three main links:

1) Motivation of the crime;

2) Decision making and planning of crim-
inal actions;

3) Committing the crime and occurring
the social-dangerous consequences.
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isi pot tempera necesitatile, in timp ce altii sunt
gata sa omoare pe altcineva pentru o fairama de
paine, doar pentru a-si potoli foamea.

Motivatia in cea de-a doua veriga a me-
canismului comportamentului infractional se
concretizeaza intr-un plan de comitere a unei
infractiuni. Subiectul determina scopurile si
obiectele imediate ale actiunilor sale, precum si
mijloacele, locul si timpul savarsirii actiunilor
si ia deciziile corespunzitoare. In aceasti eta-
pa, influenta factorilor externi este si mai vizi-
bila. Pot fi atat de puternice, Incat sa schimbe
intentiile criminale in favoarea celor legale.

A treia verigd consta In savarsirea direc-
ta a unei infractiuni. Aceasta verigd cuprinde
atat actiunile, precum si inactiunile penale ale
unei persoane, cit si survenirea rezultatului pe-
nal. Aici, comportamentul criminal coincide cu
infractiunea ca fapt extern al unei actiuni pericu-
loase siilegale din punct de vedere social[5, p.36].

Analiza continutului si caracteristicilor de
functionare a mecanismului comportamentului
infractional individual prezinta interes, atat din
punct de vedere teoretic, cat si practic. In ter-
meni stiintifici, analiza este importanta pentru
ca descopera trasaturile de personalitate ale
infractorului si acele aspecte ale mediului social
care formeaza cauzele si conditiile ce contribuie
la comiterea infractiunilor. In termeni practici,
aceasta ajuta la determinarea madsurilor care
pot preveni o infractiune, schimbarea directiei
personalitatii infractorului[6].

Din perspectiva dreptului penal, meca-
nismul actului infractional poate fi vazut prin
prisma prevederilor referitoare la pregatirea
si tentativa de infractiune (art.26 si 27 CP) si
prevederilor din partea speciala a Codului pe-
nal. De observat ca activitatile de pregatire si
cele de tentativa de infractiune au loc la etapa
de pana la savarsirea de facto a infractiunii,
ceea ce corespunde celei de a doua etape a me-
canismului actului infractional - planificarea
actiunilor infractionale si luarea deciziei. Politi-
ca penald, in acest caz, este orientata spre pre-
venirea infractiunilor, adica spre incurajarea
faptuitorului sa renunte benevol la ideea de a
comite infractiunea, neincriminand actiunile
de dinaintea acestui moment. Problema este ca
nici organele statului nu intotdeauna dispun de
informatiile necesare pentru a interveni si a in-
trerupe actiunile preparatorii sau de tentativa.
Prin urmare, legiuitorul a conditionat incrimina-

82

The first link, motivation, flows as an in-
ternal nerve impulse, as an inner force of the
human body and acts under the influence of
necessity. Let us remember the power of in-
fluence of the vital necessities of man: hunger,
thirst, sleep, sexuality. Some people can temper
their needs while others are ready to kill some-
one else for a piece of bread just to satisfy their
hunger.

The motivation in the second link of the
mechanism of criminal behavior is material-
ized in a plan to commit a crime. The subject
determines the immediate aims and objects
of his actions, as well as the means, place and
time of the actions and makes the appropriate
decisions. At this stage, the influence of exter-
nal factors is even more visible. They can be so
powerful as to change criminal intentions in fa-
vor of legal ones.

The third link is the direct commission of
an offense. This link includes both the actions
and the criminal inactions of a person, as well
as the occurrence of the criminal result. Here,
criminal behavior coincides with the crime as
an external fact of a dangerous and socially ille-
gal action [5, p.36].

The analysis of the content and function-
ing characteristics of the mechanism of individ-
ual criminal behavior is of interest, both theo-
retically and practically. In scientific terms, it
is important because it reveals the personality
traits of the offender and those aspects of the
social environment that form the causes and
conditions that contribute to the commission
of crimes. In practical terms, it helps to deter-
mine the measures that can prevent a crime,
changing the direction of the offender’s per-
sonality [6].

From the perspective of criminal law, the
mechanism of the criminal act can be seen in
the light of the provisions regarding the prepa-
ration and attempted crime (art. 26 and 27 of
the Criminal Code) and the provisions of the
special part of the Criminal Code. It should be
noted that the activities of preparation and at-
tempted crime take place at the stage until the
de facto commission of the crime, which corre-
sponds to the second stage of the mechanism of
the criminal act - planning criminal actions and
decision making. Criminal policy, in this case, is
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rea actiunilor de pregatire si tentativa in functie
de factorul intern sau extern care a dus la Intre-
ruperea respectivelor actiuni, inclusiv inactiuni
(in continuare va fi folosit cuvantul actiuni).
Atunci cand intreruperea actiunilor de pregatire
si tentativa este determinatd de propria vointa a
faptuitorului, asemenea actiuni nu vor fi incrimi-
nate, dar daca ele vor fi intrerupte din alte cauze
care nu depind de vointa faptuitorului, retinerea
persoanei de exemplu, atunci astfel de actiuni
for fi considerate infractiuni formale.

Desigur ca statul, in calitatea sa de garant
al valorilor constitutionale, este obligat sa in-
treprinda toate masurile necesare pentru pre-
venirea si curmarea infractiunilor. Ar fi prea
putin ca prevenirea infractiunilor sa se reduca
doar la incurajarea faptuitorilor sa renunte be-
nevol la savarsirea infractiunilor, desi si aceas-
td masura de prevenire este foarte importanta.
Totusi, crearea organelor competente menite
sa intervina la etapa preinfractionala si sa nu
admita comiterea infractiunii este o forma de
prevenire mult mai eficienta. Dar si mai im-
portant este ca aceste organe sa dispuna de
instrumentarul juridic adecvat pentru culege-
rea operativa a informatiilor necesare ce le-ar
permite sa intervind la momentul oportun si
sa nu admita comiterea infractiunilor. Acestei
ordini de idei se inscriu sarcinile activitatii spe-
ciale de investigatii din prima grupa: relevarea
atentatelor criminale, prevenirea, curmarea in-
fractiunilor si identificarea persoanelor care le
organizeaza si/sau le comit.

1.1 Relevarea atentatelor criminale
ca sarcind independenta in cadrul activitatii
speciale de investigatii implica stabilirea, in
primul rand, a acelor actiuni a mecanismului
actului infractional de pana la cea de a treia
verigd, adicad panad la comiterea infractiunii.
De obicei dorintele, motivele, scopul si chiar
actiunile preparatorii ale mecanismului actului
infractional sunt tinute in taing, iar scoaterea
lor la iveald, adica relevarea lor este un proces
foarte complex si consumator de timp, care ne-
cesita maiestrie si abilitati profesionale privind
utilizarea cu pricepere a fortelor, mijloacelor
si metodelor activitatii speciale de investigatii.
in acest sens, sau mai bine zis inclusiv pentru
realizarea acestei sarcini, legiuitorul a preva-
zut un set de masuri speciale de investigatii, in-
strumente viabile de lucru In cadrul activitatii
speciale de investigatii.
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aimed at preventing crime, i.e. at encouraging
the perpetrator to voluntarily give up the idea
of committing the crime, without incriminating
the actions before this moment. The problem
is that the state bodies do not always have the
necessary information to intervene and inter-
rupt the preparatory or attempted actions.
Therefore, the legislator conditioned the crimi-
nalization of the preparatory and attempted ac-
tions according to the internal or external fac-
tor that led to the interruption of those actions,
including inactions (the word actions will be
used below). When the interruption of the pre-
paratory and attempted actions is determined
by the perpetrator’s own will, such actions will
not be incriminated, but if they are interrupt-
ed for other reasons beyond the control of the
perpetrator, the detention of the person, for ex-
ample, then such actions would be considered
formal offenses.

Of course, the state, in its capacity as
guarantor of constitutional values, is obliged
to take all necessary measures to prevent and
put an end to crime. It would be too little for
crime prevention to be limited to encouraging
perpetrators to voluntarily give up committing
crimes, although this measure of prevention
is also very important. However, the creation
of competent bodies to intervene in the pre-
crime phase and not to commit the crime is a
much more effective form of crime prevention.
But even more important is that these bodies
have the appropriate legal instruments for the
operative collection of the necessary informa-
tion that would allow them to intervene at the
right time and not to admit the commission of
crimes. This order of ideas includes the tasks
of the special investigation activity in the first
group: the detection of criminal attacks, the
prevention, and the cessation of crimes and the
identification of the persons who organize and
/ or commit them.

1.1 The detection of criminal attacks
as an independent task in the special investi-
gative activity involves the establishment, first
of all, of those actions of the mechanism of the
criminal act up to the third link, i.e. until the
commission of the crime. Usually the desires,
motives, purpose and even preparatory actions
of the mechanism of the criminal act are kept
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Relevarea atentatelor criminale doar
prin procedeele procesuale traditionale este
extrem de dificilda sau chiar imposibila. Tocmai
aceasta Imprejurare face necesara aplicarea in
procesul de combatere a criminalitatii a intre-
gului spectru de posibilitdtii investigativ-ope-
rative prevazute de legislatia In vigoare.

Chiar din primii pasi de legiferare a
activitatii speciale/operative de investigatii,
profesorul rus E.A. Dolya a remarcat foarte
corect ca protectia persoanei, a societatii si
a statului Impotriva atentatelor criminale, la
comiterea cdrora sunt aplicate procedee, me-
tode si mijloace tehnice speciale, specialisti
pentru pregdtirea, savarsirea si camuflarea
activitatilor infractionale, este foarte si foarte
dificila si adesea chiar imposibila fara utiliza-
rea activa a potentialului activitatii speciale de
investigatii si a rezultatelor acesteia in proce-
sul penal[7, p.3].

Influentarea asupra actului criminal in
vederea stoparii lui prin metodele publice si
secrete ale activitatii speciale de investigatii
este 0 masura absolut necesara de protectie a
societatii si a statului. Societatea si statul nu
numai ca au aprobat utilizarea unui sistem
de masuri operative de investigatii impotriva
persoanelor care pregdtesc si comit atentate
criminale, dar au obligat pe reprezentantii sai
(ofiteri de investigatie) sa desfasoare astfel de
activitati[8, p.12].

Activitatea speciald de investigatii nu ar
trebui sa vizeze orice fapta ilegald, ci doar cele
comise in conditii de latenta. Scopurile oricarei
activitati determina specificul aplicarii metode-
lor si mijloacelor de realizare a acestora. Natu-
ra latentd a actelor ilegale dicteaza necesitatea
obiectiva de aplicare a masurilor speciale (se-
crete) adecvate, fara de care este imposibil sa
se atingd scopul urmarit. In consecintd, esenta
functionala a activitatii speciale de investigatii
este determinata de sistemul de metode si mij-
loace conspirative.

In literatura de specialitate s-a punctat
foarte corect asupra faptului ca nicio alta ac-
tivitate a organelor de ocrotire a normelor de
drept nu are oportunitati mai eficiente de rele-
vare si prevenire a infractiunilor premeditate,
precum are activitatea speciala de investigatii,
ceea ce-i conferd un nivel ridicat de importanta
din punct de vedere social si juridic[9, p.22].

In al doilea rand, relevarea atentatelor
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secret and revealing them, i.e. revealing them
is a very complex and time consuming process,
which requires skill and professional aptitudes
in the skillful use of forces, the means and meth-
ods of the special investigation activity. In this
sense, or rather also for the accomplishment
of this task, the legislator provided for a set of
special investigative measures, viable tools of
work within the special investigative activity.

Detecting criminal attacks only through
traditional procedural procedures is extremely
difficult or even impossible. Precisely this cir-
cumstance makes it necessary to apply in the
process of combating crime the full spectrum
of investigative-operational possibilities pro-
vided by the legislation in force.

Even from the first steps of legislating the
special / operative activity of investigations,
the Russian professor Dolya E.A. noted very
correctly that the protection of individuals, so-
ciety and the state against criminal attacks, in
the commission of which special procedures,
methods and technical means are applied, spe-
cialists in the preparation, commissioning and
camouflage of criminal activities, is very, very
difficult and often impossible without active
use of the potential of the special investigation
activity and its results in criminal proceedings
[7,p.3]

Influencing the criminal act in order to
stop it through public and secret methods of
special investigative activity is an absolutely
necessary measure to protect society and the
state. The society and the state besides the
approval of the use of a system of operative
measures of investigations against persons
preparing and committing criminal attacks,
also obliged its representatives (investigating
officers) to carry out such activities [8, p.12].

The special investigative activity should
not cover any illegal acts, but only those com-
mitted under latency. The aims of any activity
determine the specifics of the application of the
methods and means of their realization. The
latent nature of illegal acts dictates the objec-
tive need to apply appropriate special (secret)
measures, without which it is impossible to
achieve the intended purpose. Consequently,
the functional essence of the special investi-
gative activity is determined by the system of
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criminale presupune si demascarea faptelor
criminale latente, despre existenta carora nu
se cunoaste in baza surselor oficiale[10, p.173].
Conform estimarilor efectuate de criminologi,
nivelul criminalitatii latente, denumita si cri-
minalitatea neagra sau ocultd, depdseste de
cateva ori numarul infractiunilor inregistrate
oficial[11, p.189].

O parte considerabila de infractiuni ra-
man latente pentru ca victimele, neavand incre-
dere 1n autoritatile publice sau din alte motive,
nu apeleaza dupa ajutor la organele de drept. O
alta parte a criminalitatii latente este alcatuita
din infractiunile care atenteaza nu asupra unei
persoane concrete, ci dduneaza intereselor so-
ciale sau de stat, acestea incluzand traficul de
droguri, arme, substante explozive, multe in-
fractiuni in domeniul economic, etc.

Mecanismuldeformareainfractionalitatii
latente este divers, dar sarcina activitatii spe-
ciale de investigatie consta in identificarea
faptelor infractionale ascunse (latenta creata
prin mascarea sau distrugerea urmelor unei
infractiuni etc.); depistarea infractiunilor la-
tente dintre cele nedeclarate de cetateni; dez-
valuirea faptelor penale care provoaca pre-
judicii cetatenilor, intereselor publice sau ale
statului. Acestea din urma includ traficul ilicit
de droguri, arme, explozibili, multe infractiuni
economice, anumite tipuri de frauda si alte-
le[12, p.20-27].

Criminalitatea latenta este una dintre
conditiile pentru formarea si existenta in-
delungata a grupurilor criminale durabile si
cresterea numarului de criminali profesionisti.
Anume in acest context sarcina relevarii aten-
tatelor criminale latente in procesul realizarii
activitatii speciale de investigatii devine foarte
actuald. Indeplinirea acestei sarcini este core-
lata de punerea in aplicare a activitatii de cau-
tare operativa ca una dintre tipurile activitatii
speciale de investigatie in cursul careia are loc
colectarea pro-activda a informatiilor prima-
re despre semnele activitatii infractionale si a
persoanelor implicate.

1.2 Prevenirea infractiunilor este a
doua sarcind din lantul primei grupe de sarcini.
Este absolut logic ca serviciile specializate de
investigatie indata ce au relevat semne con-
crete ca se pregateste o anumita infractiune sa
intervina operativ in sensul prevenirii respec-
tivei infractiuni. In astfel de situatii ofiterii de
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conspiratorial methods and means.

In the literature it has been pointed out
very correctly that no other activity of law en-
forcement bodies has more effective oppor-
tunities to detect and prevent premeditated
crimes as it has the special activity of investi-
gations, which gives it a high level of social and
legal importance [9, p.22].

Secondly, the detection of criminal at-
tacks also involves the unmasking of latent
criminal acts, the existence of which is not
known based on official sources [10, p.173].
According to the estimates made by criminolo-
gists, the level of latent crime, also called black
or occult crime, exceeds several times the num-
ber of officially registered crimes [11, p.189].

A considerable part of the crimes remain
latent because the victims do not seek the help
of law enforcement agencies since they do not
trust public authorities or for other reasons.
Another part of latent crime consists of crimes
that do not harm a specific person but harm
social or state interests, including trafficking
in drugs, weapons, explosives, many economic
crimes, and so on.

The mechanism for forming latent crime
is diverse, but the task of the special investiga-
tion activity is to identify the hidden criminal
facts (latency created by masking, destroying
the traces of a crime, etc.); detecting latent
crimes among those not reported by citizens;
disclosure of criminal acts that cause harm to
citizens, public interests or the state. The latter
include illicit drug trafficking, weapons, explo-
sives, many economic crimes, certain types of
fraud and others [12, p.20-27].

Latent crime is one of the conditions for
the formation and long-term existence of sus-
tainable criminal groups and an increase in the
number of professional criminals. It is in this
context that the task of revealing latent crim-
inal attacks in the process of carrying out the
special investigative activity becomes very
topical. The fulfillment of this task is correlat-
ed with the implementation of the operation-
al search activity as one of the types of special
investigation activity during which the proac-
tive collection of primary information about
the signs of criminal activity and the persons
involved takes place.
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investigatii trebuie sa faca tot posibilul pentru
a determina autorul sa intrerupd activitatile
criminale planificate si sa abandoneze definitiv
ideile criminale.

Solutionarea problemelor ce tin de pre-
venirea infractiunilor trebuie considerata pri-
oritara in raport cu alte sarcini ale activitatii
speciale de investigatii, deoarece solutionarea
ei exclude necesitatea indeplinirii urmatoare-
lor sarcini: curmarea, descoperirea si cerceta-
rea infractiunilor.

Importanta prevenirii infractiunilor mai
constd si In: formarea in randul societatii ci-
vile a sentimentului de siguranta si incredere
in organele de ocrotire a normelor de drept
ale statului; economisirea resurselor logistice
pentru indeplinirea celorlalte sarcini, in spe-
cial fiind vorba despre descoperirea si cerce-
tarea infractiunilor; economisirea represiunii
penale si a resurselor financiare de intretinere
a persoanelor trase la raspundere penalad si
condamnate; economisirea cheltuielilor finan-
ciare pentru investigarea infractiunilor, pentru
intretinerea, salarizarea si asigurarea organe-
lor antrenate In combaterea criminalitatii etc.

Prevenirea infractiunilor este privita prin
prisma influentei preventive asupra conditiilor
si motivelor care conduc la savarsirea
infractiunilor sau asupra comportamentului
unei anumite persoane (grup de persoane)
pentru a o impiedica sa comita o infractiune.
Aceasta sarcind consta si iTn neadmiterea comi-
teriide infractiuni posibile, planificate, pregati-
te sau care se afla la faza de tentativa.

Un loc important in prevenirea atentate-
lor criminale il ocupa identificarea indivizilor
predispusi sa comitd infractiuni, printre aces-
tea fiind persoanele: 1) anterior condamnate;
2) care duc un stil de viata antisocial; 3) con-
sumatoare de produse alcoolice, narcotice si
toxice; 4) care manifesta o lipsa pronuntata de
respect fata de legislatia in vigoare, societate si
organele de ocrotire a normelor de drept etc.

In teoria activititii speciale de investigatii
pot fi Intalnite diferite interpretari a sarcinii de
prevenire a infractiunilor. Unii cercetatori con-
sidera ca aceasta se refera la activitatea subdivi-
ziunilor specializate indreptata spre depistarea
persoanelor care pregatesc infractiuni, precum si
efectuarea masurilor necesare pentru impiedica-
rea implementarii intentiilor criminale[13, p.50].
Altii sunt de parere ca prevenirea infractiunilor
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1.2 Crime prevention is the second task
in the chain of the first task force. It is abso-
lutely logical that the specialized investigation
services as soon as they have revealed concrete
signs that a certain crime is being prepared
should intervene operatively in order to pre-
vent that crime. In such cases, the investigating
officers must do their utmost to persuade the
perpetrator to discontinue the planned crimi-
nal activities and undoubtedly to abandon the
criminal ideas.

Solving crime prevention issues should
be considered a priority in relation to other
tasks of the special investigation activity, as
solving them excludes the need to perform the
following tasks - stopping, detecting and inves-
tigating crimes.

The importance of crime prevention
also consists in: forming in the civil society
the feeling of security and trust in the law en-
forcement bodies of the state; saving logistical
resources to perform other tasks, especially in
crime detection and investigation; saving crim-
inal repression and financial resources for the
maintenance of criminally liable and convict-
ed persons; saving financial expenses for the
investigation of crimes, for the maintenance,
pay and insurance of the bodies involved in the
fight against crime, etc.

Crime prevention is viewed through the
prism of the preventive influence on the condi-
tions and motives that lead to the commission
of crimes or on the behavior of a certain person
(group of people) to prevent him from com-
mitting a crime. This task also consists in not
admitting the commission of as many crimes
as possible, planned, prepared or being in the
attempted phase.

An important place in the prevention of
criminal attacks is occupied by the identifica-
tion of persons prone to commit crimes, among
which are the persons: 1) previously convicted;
2) who lead an antisocial lifestyle; 3) consum-
ers of alcoholic, narcotic and toxic products; 4)
which show a pronounced lack of respect for
the legislation in force, the society and the law
enforcement bodies, etc.

Different interpretations of the task of
crime prevention can be found in the theory of
special investigative activity. Some researchers
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ar trebui tratata atat prin prisma prevenirii in-
dividuale, cat si prin optica preventiei generale.
In acest context prevenirea generald cuprinde
activitatile de depistare, inlaturare si neutraliza-
re a cauzelor si conditiilor care contribuie la co-
miterea infractiunilor, iar prevenirea individuald
se refera la depistarea persoanelor care uneltesc
si pregatesc savarsirea infractiunilor, precum si
determinarea acestora sa renunte la intentiile lor
criminale[14, p.23].

Se pare totusi cd din perspectiva
activitatii speciale de investigatii mai corect ar
fi ca problema prevenirii infractiunilor sa fie
solutionata doar prin prisma preventiei indi-
viduale, nu si a celei generale. Prevenirea ge-
nerald este mai degraba o masura cu caracter
administrativ si nu este o competenta exclusiva
a ofiterilor de investigatie. Prevenirea genera-
13, fiind de competenta mai multor organe de
drept, nu implica efectuarea masurilor speciale
de investigatii. Legea cu privire la activitatea
specialad de investigatii nu reglementeaza emi-
terea unor acte, ordine in vederea Inlaturarii
cauzelor si conditiilor care favorizeaza crimi-
nalitatea. Prin urmare, putem afirma ca regle-
mentarea competentei de preventie generala
atribuita inclusiv ofiterilor de investigatii tine
de dreptul administrativ.

Concluzionand, mentionam ca preveni-
rea criminalitatii in sensul activitatii speciale
de investigatie se refera la prevenirea indivi-
duald a infractiunilor. Obiectul acestei sarcini
sunt persoanele ale caror comportament si stil
de viatd indica o posibilitate reala ca vor comite
infractiuni.

1.3 Curmarea infractiunilor presupune
privarea persoanei/persoanelor de posibilita-
tile reale de a duce pana la sfarsit infractiunea,
adica neadmiterea consecintelor grave in urma
savarsirii infractiunii.

In activitatea speciald de investigatii re-
zolvarea problemelor ce tin de curmarea in-
fractiunilor, de regul3, se Incheie cu retinerea
in flagrant a persoanei/persoanelor la etapa de
pregdtire sau tentativa a infractiunii, de exem-
plu, atunci cand sunt vandute droguri, arme
de foc, cand sunt fabricati bani falsi, titluri de
valoare, documente, cand se atenteaza la viata
unei persoane, sau se incearca sustragerea
unor bunuri, In timpul tentativei de evadare
din locurile de detentie etc.

In majoritatea cazurilor, curmarea in-
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believe that this refers to the activity of special-
ized subdivisions aimed at detecting persons
preparing crimes, as well as taking the neces-
sary measures to prevent the implementation
of criminal intent [13, p.50]. Others believe that
crime prevention should be addressed both in
terms of individual prevention and in terms
of general prevention. In this context, general
prevention includes the activities of detecting,
removing and neutralizing the causes and con-
ditions that contribute to the commission of
crimes, and individual prevention refers to the
detection of persons who conspire and prepare
to commit crimes, as well as their determina-
tion to give up their criminal intentions [14,
p.23].

However, it seems that from the per-
spective of the special investigation activity, it
would be more correct for the problem of crime
prevention to be solved only in terms of indi-
vidual prevention and not general prevention.
General prevention is rather an administrative
measure and is not the exclusive competence
of the investigating officers. General preven-
tion, being the responsibility of several law
enforcement bodies, does not involve carrying
out special investigative measures. The law on
special investigative activity does not regulate
the issuance of acts, orders in order to remove
the causes and conditions that favor crime.
Therefore, we can say that the regulation of the
general prevention competence attributed also
to the investigation officers belongs to the ad-
ministrative law.

In conclusion, we mention that the pre-
vention of crime in the sense of the special
investigation activity refers to the individual
prevention of crimes. The object of this task is
people whose behavior and lifestyle indicate a
real possibility that they will commit crimes.

1.3 The termination of the offenses im-
plies the deprivation of the person / persons
from the real possibilities to carry out the of-
fense until the end, i.e. the non-admission of
the serious consequences following the com-
mission of the offense.

In the special investigation activity,
solving the problems related to the cessation
of crimes, usually ends with the flagrant de-
tention of the person / persons at the stage of
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fractiunilor poate avea loc doar dupa identifi-
carea persoanelor care le zamislesc sau prega-
tesc si se realizeaza in cazurile in care nu s-a
reusit prevenirea infractiunii pregatite.

Aspectul investigativ-operativ al rea-
lizarii prezentei sarcini presupune aplicarea
tehnicilor conspirative, a legendelor, crearea
conditiilor favorabile pentru serviciile specia-
lizate In domeniul investigatiilor speciale care
exclud finalizarea actiunilor pregatitoare pana
la capat, daca in alt mod nu a fost posibila sis-
tarea activitatilor de pregatire sau tentativa a
infractiunii.

1.4 Identificarea persoanelor care or-
ganizeaza infractiuni si/sau le comit este com-
ponenta indispensabila a relevarii atentatelor
criminale, prevenirii si curmarii infractiunilor.
Identificarea persoanelor in acest caz se face
pana la declansarea procesului penal sau a ur-
maririi penale. Ins3, daca fiptuitorul rimane,
totusi, neidentificat si dupa aceasta etapa a
procesului investigativ, identificarea persoanei
se va face in cadrul realizarii sarcinii de desco-
perire si cercetare a infractiunilor.

Termenul ,identificare” provine din
cuvantul latin identificare ,stabilirea
coincidentei a ceva cu ceva”. Definitia identi-
ficarii formulata de vestitul profesor R. Belkin
este in concordantd cu aceasta traducere:
s<1dentificarea”, scrie el, ,este procesul de sta-
bilire a identitatii unui obiect sau a unei per-
soane pe baza unei combinatii de caracteristici
generale si particulare prin compararea aces-
tora”[15, p.78].

Aceasta definitie indica faptul ca esenta
epistemologica a identificarii se bazeaza pe o
serie de legi, categorii si concepte dialectice
fundamentale, care constituie baza ei stiintifica.

Identificarea persoanei se realizeaza
prin desfasurarea unui complex de masuri spe-
ciale de investigatii, informativ-operative, de
identificare si cautare, inclusiv criminalistice si
actiuni procesual-penale[16, p.192-201]. Iden-
tificarea persoanei este prevazuta de legiuitor
si ca masura speciala de investigatie separat3,
definita la art.36 al Legii nr.59 din 29.03.2012.

2. A doua grupa de sarcini include:

e descoperirea si

e cercetarea infractiunilor.

Anterior, In Legea nr.45/1994 cu pri-
vire la activitatea operativa de investigatii,
aceasta grupa de sarcini nu a fost evidentiata
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preparation or attempt of the crime, for exam-
ple, when drugs, firearms are sold, when they
are make counterfeit money, securities, doc-
uments, when a person’s life is threatened, or
when they try to steal property, while trying to
escape from places of detention, etc.

In most cases, the cessation of crimes can
take place only after the identification of the
persons who conceive or prepare them and is
carried out in cases where the prepared crime
has not been prevented.

The investigative-operative aspect of
carrying out this task involves the application
of conspiracy techniques, legends, creating fa-
vorable conditions for specialized services in
the field of special investigations that exclude
the completion of preparatory actions to the
end, otherwise it was not possible to stop train-
ing or attempt to crime.

1.4 The identification of persons who
organize and / or commit crimes is an indis-
pensable component of the detection of crim-
inal attacks, the prevention and cessation of
crimes. The identification of the persons in this
case is done until the initiation of the criminal
trial or the criminal investigation. However, if
the perpetrator remains unidentified even af-
ter this stage of the investigative process, the
identification of the person will be done during
the performance of the task - the discovery and
investigation of crimes.

The term “identification” comes from the
Latin word identification - to identify and means
in translation “the coincidence of something
with something”. The definition of identification
formulated by the famous Professor R. Belkin
is consistent with this translation: “Identifica-
tion”, he writes, “is the process of establishing
the identity of an object or a person based on a
combination of general and particular charac-
teristics by comparing them” [15, p.78].

This definition indicates that the episte-
mological essence of identification is based on
a series of fundamental dialectical laws, cate-
gories and concepts, which also constitute its
scientific basis.

The identification of the person is
achieved by carrying out a complex of special
measures of investigations, informative-opera-
tive, identification and search, including foren-
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separat, ea regdsindu-se incorporata in pri-
ma grupa alaturi de relevare, prevenire si
curmare a infractiunilor. Mai corect ar fi sa
spunem ca doar descoperirea infractiunii se
regdsea in acea grupa de sarcini, in timp ce
cercetarea infractiunilor era o sarcina doar a
procesului penal, nu insa a activitatii speciale
de investigatii. In urma reformei juridice din
2012, legiuitorul a revazut sistemul de sarcini
ale activitatii speciale de investigatii si a sepa-
rat scopul de descoperire a infractiunilor de re-
stul sarcinilor din prima grupa si a creat o gru-
pad noud, addaugand la ea si obiectivul cercetarii
infractiunilor. Aceasta revizuire a grupelor de
sarcini face parte din reconceptualizarea me-
todologiei de acumulare a probelor in proce-
sul penal. Anterior se considera ca probele la
cercetarea infractiunilor pot fi acumulate doar
prin procedeele probatorii prevazute in Legea
procesual-penald, dar nu si prin efectuarea ma-
surilor speciale de investigatii care se regaseau
intr-o altd lege. Schimbarile realizate au facut
ca probele sa fie acumulate si prin efectuarea
masurilor speciale de investigatii, acestea, sau
mai bine zis o mare parte din ele, fiind totodata
incluse iIn Codul de procedura penala. S-a de-
cis ca masurile speciale de investigatie incluse
in cod sa fie efectuate nu doar pentru cerce-
tarea infractiunilor, ci si pentru descoperirea
infractiunilor. Aceasta este explicatia aparitiei
unei noi grupe de sarcini pe care o si abordam.

Pana sa descoperim continutul fiecarei
sarcini in parte, trebuie spus faptul ca masurile
incluse in Codul de procedura penala, acestea
fiind 34 din totalul masurilor prevazute in Le-
gea nr.59/2012, pot fi efectuate pentru desco-
perirea si cercetarea infractiunilor, dar strict in
limitele urmaririi penale (art.132'si 1322 CPP;
art.18 alin.(3) Legea nr.59/2012)[17; 18].

2.1. Prin descoperirea infractiunilor
intelegem sistemul de actiuni si masuri speciale
de investigatii efectuate in scopul identificarii
persoanei care a comis o infractiune, precum si
in scopul asigurarii posibilitatilor corespunza-
toare de a o atrage la raspundere penala in baza
acumularii informatiilor si dobandirii probelor
necesare pentru aceasta. Necesitatea solutio-
ndrii unor astfel de probleme apare permanent
in cazurile comiterii infractiunilor latente, cand
nici partii vatamate si nici organelor de drept
nu le sunt cunoscute persoanele care au savar-
sit infractiunea.

89

sic and criminal proceedings [16, p.192-201].
The identification of the person is also provid-
ed by the legislator as a special measure of sep-
arate investigation, defined in art.36 of Law no.
59 0f 29.03.2012.

2. The second group of tasks includes:

¢ Discovery and

e Investigation of crimes.

Previously, in Law no. 45/1994 on the
operative activity of investigations, this group
of tasks was not highlighted separately, it be-
ing incorporated in the first group along with
the detection, prevention and termination of
crimes. It would be more correct to say that
only the discovery of the crime was in that
group of tasks, while the investigation of crimes
was a task only of the criminal process but not
of the special investigation activity. Following
the 2012 legal reform, the legislator revised
the task force of the special investigation activ-
ity and separated the task of detecting crimes
from the rest of the tasks in the first group and
created a new group, adding to it the task of in-
vestigating crimes. This review of task forces
is part of the reconceptualization of the meth-
odology for accumulating evidence in criminal
proceedings. Previously, it was considered that
the evidence for the investigation of crimes can
be accumulated only through the evidentiary
procedures provided in the Criminal Proce-
dure Law but not through the performance of
special investigative measures that were found
in another law. The changes that took place
meant that the evidence was also accumulated
by carrying out special investigative measures,
which, or rather a large part of them, were also
included in the Code of Criminal Procedure.
It was decided that the special investigative
measures included in the code should be car-
ried out not only for the investigation of offens-
es but also for the detection of offenses. This
is also the explanation for the emergence of a
new group of tasks that we are approaching.

Until we discover the content of each task,
it must be said that the measures included in
the Code of Criminal Procedure, these being 34
of the total measures provided in Law no.59 /
2012, can be carried out for the discovery and
investigation of crimes, but strictly within the
limits of criminal law (art. 1321 and 1322 CCP;
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Mentiondm cd problema descoperirii
infractiunilor poartd un caracter complex, de-
oarece rezolvarea acesteia este imposibila fara
acumularea suficientelor probe care sa dove-
deasca vinovatia faptuitorului. De fiecare data
cand suntem in prezenta unui caz Implinit si
care insuseste semnele unei infractiuni trebu-
ie sa inceapa urmadrirea penala (art.274 CPP),
cu conditia ca nu exista vreo circumstanta care
ar Impiedica aceasta (art.275 CPP). Efectuarea
actiunilor de urmarire penald au caracter prio-
ritar comparativ cu efectuarea masurilor speci-
ale de investigatii, acestea din urma avand ca-
racter subsidiar, aplicandu-se doar atunci cand
pe alta cale este imposibil de realizat scopul
procesului penal si/sau poate fi prejudiciata
considerabil activitatea de administrare a pro-
belor (art.132! CPP).

Dinpunctdevedereteoreticnuexistauna-
nimitate de opinii nici in privinta continutului
notiunii de descoperire a infractiunilor si nici
in privinta momentului in care s-ar conside-
ra ci infractiunea este descoperita. In viziu-
nea unor cercetatori descoperirea infractiunii
constd in depistarea unui eveniment (fapt) al
savarsirii unei infractiuni, prin interogarea
faptasului. Momentul descoperirii este asociat
cu retinerea banuitului, alegerea unei masuri
preventive si interogarea acestuia[19, p.35-36].
Alti cercetatori sunt de parere ca descoperirea
infractiunilor consta In depistarea infractiunii
si a persoanelor vinovate carora li s-a fnaintat
invinuirea. Momentul descoperirii infractiunii
corespunde momentului intocmirii ordonantei
de invinuire[20, p.43-44].

O ala opinie este ca descoperirea
infractiunii inseamna procesul de stabilire inte-
grald a tuturor elementelor obiectului probarii.
Momentul descoperirii coincide cu sfarsitul ur-
maririi penale si intocmirea rechizitoriului[21,
p.179-180]. Urmatoarea opinie este ca desco-
perirea infractiunilor presupune probarea tu-
turor circumstantelor cauzei de catre organele
de urmadrire penald si instanta de judecata[22,
p-46]. Momentul descoperirii este determinat
de pronuntarea sentintei de condamnare sau
chiar de intrarea acesteia in vigoare[23, p.51].
Existd si parerea potrivit careia descoperirea
infractiunilor este un proces continuu si durea-
zad de la stabilirea unei infractiuni comise sau
a unor semne ale unei infractiuni deja cunos-
cute (Inregistrate), dar savarsite in conditii de
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art. 18 paragraph (3) Lawno.59/2012) [17; 18].

2.1 By detecting crimes we mean the
system of actions and special measures of in-
vestigation carried out in order to identify the
person who committed a crime, as well as to
ensure the appropriate possibilities to prose-
cute him based on the accumulation of infor-
mation and obtaining the necessary evidence.
The need to solve such problems arises perma-
nently in the cases of committing latent crimes,
when neither the injured party nor the law
enforcement bodies are known to the persons
who committed the crime.

We mention that the problem of discov-
ering crimes is complex, because it is impos-
sible to solve it without accumulating enough
evidence to prove the perpetrator’s guilt. Every
time we are in the presence of a fulfilled case
and which shows the signs of a crime, the crim-
inal investigation must begin (art. 274 CCP),
provided that there is no circumstance that
would prevent it (art. 275 CCP). The carry-
ing out of criminal prosecution actions in the
framework of criminal prosecution has prior-
ity character compared to the carrying out of
special investigative measures, the latter hav-
ing subsidiary character is applied only when
otherwise the purpose of the criminal process
is impossible and / or the activity of adminis-
tration of evidence (art. 132! CCP).

From a theoretical point of view, there is
no unanimity of opinion either on the content
of the notion of discovery of crimes or on the
moment when it would be considered that the
crime is discovered. In the view of some inves-
tigators, the discovery of the crime consists in
the detection of an event (fact) of the commis-
sion of a crime, the interrogation of the perpe-
trator. The moment of discovery is associated
with the detention of the suspect, the choice
of a preventive measure and his interrogation
[19, p.35-36]. Other investigators believe that
the discovery of the crimes consists in detect-
ing the crime and the culprits who have been
charged. The moment of discovery of the crime
corresponds to the moment of drawing up the
indictment order [20, p.43-44]. Another opin-
ion is that the discovery of the crime means the
process of establishing in full all the elements
of the object of the evidence. The moment of
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latentd, atunci cand este necesar sa se stabileas-
ca persoana care a comis-o si pand la momen-
tul pronuntarii unei hotarari judecatoresti[24,
p.22]. In doctrina nationali la acest subiect s-a
mentionat ca limitele sarcinii de descoperire a
infractiunii nu corespund cu limitele urmaririi
penale. Limita initiala a procesului de desco-
perire apare Tnaintea momentului de porni-
re a urmadririi penale, fiind in coincidenta cu
momentul efectuarii masurilor de relevare si
documentare a semnelor infractionale sau cu
timpul efectuarii actelor de constatare. Limi-
ta finala a descoperirii infractiunii coincide cu
momentul ramanerii definitive a sentintei de
condamnare[25, p.174-175].

Cele relatate demonstreaza complexita-
tea problemei abordate, dar si tendinta insis-
tenta a cercetatorilor de a o rezolva, ceea ce
este un fapt Imbucurator. Observam ca fieca-
re concept asociaza descoperirea infractiunii
cu identificarea persoanei care a comis-o;
altii includ pe langa aceasta si circumstantele
in care a fost comisa infractiunea. Lipsa con-
sensului este mai mult axata pe momentul in
care infractiunea este considerata descoperita.
Acest moment este strans legat de etapele pro-
cesului penal si de statutul procesual al persoa-
nei care a comis infractiunea (banuit, invinuit,
inculpat, condamnat).

Desigur ca doar instanta de judecatd este
in drept sa se pronunte asupra vinovatiei unei
persoane si doar dupa pronuntarea sentintei
suntem In prezenta celui mai inalt grad de
siguranta cd infractiunea a fost descoperita. Tot-
odatd, nu putem nega nici faptul ca dupa emite-
rea ordonantei de recunoastere a persoanei in
calitate de banuit infractiunea ramane nedes-
coperita. Desigur ca in acest caz vom avea un
grad mai scazut de siguranta in ceea ce priveste
vinovatia persoanei, insa acesta este suficient
de mare pentru a trage concluzia ca a fost gasita
persoana care a comis infractiunea. Mai departe
urmeaza sa se stabileasca toate circumstantele
in care s-a produs respectiva infractiune. Aceste
investigatii deja fac parte din continutul urma-
toarei sarcini - cercetarea infractiunii.

Negarea acestui fapt ar Tnsemna ca nici
urmadrirea penala si nici procesul penal sd nu
mai poatd sa inceteze in baza temeiurilor de
nereabilitare a persoanei, prevazute la art. 275
pct. 4)-9) CPP. In plus, aceasta ar insemna ca
nici institutia liberarii de raspundere penala
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discovery coincides with the end of the crim-
inal investigation and the preparation of the
indictment [21, p.179-180]. The following
opinion is that the discovery of crimes involves
the proof of all the circumstances of the case by
the criminal investigation bodies and the court
[22, p.46]. The moment of discovery is deter-
mined by the pronouncement of the sentence
or even by its entry into force [23, p.51]. There
is also the view that the discovery of crimes is
an ongoing process and takes time to estab-
lish a crime committed or signs of a crime al-
ready known (recorded), but committed on a
latent basis, when it is necessary to establish
the perpetrator until the moment of pronounc-
ing a court decision [24, p.22]. In the national
doctrine on this subject it was mentioned that
the limits of the task of discovering the crime
do not correspond to the limits of the criminal
investigation. The initial limit of the discovery
process appears before the moment of starting
the criminal investigation, being in coincidence
with the moment of carrying out the measures
of revealing and documenting the criminal
signs or with the time of carrying out the ascer-
tainment acts. The final limit of the discovery
of the crime coincides with the moment of the
final sentence of conviction [25, p.174-175].

The reported data demonstrate the com-
plexity of the problem addressed but also the
insistent tendency of researchers to solve it
which is a gratifying fact. We note that each
concept associates the discovery of the crime
with the identification of the person who com-
mitted the crime; others include, in addition,
the circumstances in which the crime was com-
mitted. The lack of consensus is more focused
on when the crime is considered discovered.
This moment is closely related to the stages
of the criminal process and to the procedural
status of the person who committed the crime
(suspected, accused, culprit, convicted).

Of course, only the court is entitled to
rule on a person’s guilt and only after the sen-
tence is handed down are we in the presence of
the highest degree of certainty that the crime
has been discovered. At the same time, we can-
not deny the fact that after the issuance of the
order recognizing the person as a suspect, the
crime remains undiscovered. Of course, in this
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sa nu poata fi aplicata In faza urmaririi penale,
fiindca este vorba despre liberarea persoanei
care a comis o infractiune adica a celei vinovate
de comiterea infractiunii.

2.2 Prin cercetarea infractiunilor, din
punct de vedere doctrinal, se intelege un com-
plex de actiuni indreptate spre studierea din
toate punctele de vedere a tuturor circumstan-
telor legate de comiterea infractiunii, inclusiv
acumularea probelor ce demonstreaza vinova-
tia faptuitorului[26, p.25]. Din aceasta perspec-
tiva se pare ca termenul cercetarea infractiuni-
lor include in sine si descoperirea infractiunilor,
ins3, avand in vedere ca legiuitorul a delimitat
descoperirea de cercetarea infractiunilor, pu-
tem considera ca prima notiune raspunde la
intrebarea cine a comis infractiunea, iar a doua
notiune cuprinde restul intrebarilor legate de
circumstantele in care s-a produs infractiunea.

3. A treia categorie de sarcini, sau mai
bine zis, este vorba despre o singura sarcina ce
vizeaza cdautarea mai multor categorii de per-
soane, si anume care se ascund de organele de
urmarire penala si judecatoresti, precum si a ce-
lor care se eschiveaza de la ispasirea pedepsei
penale si a celor dispdrute fara urma. Aceasta
sarcind presupune un sistem de masuri organi-
zatorice, procesuale, speciale de investigatii si
alte masuri speciale, realizarea complexa a caro-
ra asigura stabilirea locurilor de aflare si, in caz
de necesitate, de retinere a persoanelor cautate.

3.1. Persoanele care se ascund de or-
ganele de urmarire penala si judecatoresti
sunt acei indivizi in privinta carora a fost emisa
o ordonantd prin care li s-a atribuit un statut
procesual de banuit (art.63 CPP), Invinuit sau
inculpat (art.65 CPP), locul aflarii carora este
necunoscut si In privinta carora este emisa
ordonanta/incheierea de anuntare in cautare
(art.288; 321 CPP).

Din categoria persoanelor care se eschi-
veaza de la pedeapsa penala fac parte persoa-
nele In privinta carora a fost pronuntata sentin-
ta de condamnare, dar care se eschiveaza de la
executarea pedepsei ori au evadat din locurile
de detentie si in legatura cu aceasta a fost emi-
sa ordonanta de anuntare in cautare.

3.2. Cautarea persoanelor disparute
fara urma se refera la cei disparuti pe neastep-
tate, neavand motive evidente pentru aceasta
si locul aflarii carora ramane necunoscut pen-
tru rude si persoanele din anturajul apropiat.
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case we will have a lower degree of certain-
ty regarding the guilt of the person but this is
high enough to conclude that the person who
committed the crime has been found. Next, all
the circumstances in which the crime occurred
will be established. These investigations are al-
ready part of the content of the next task - the
investigation of the crime.

2.2 The investigation of crimes, from a
doctrinal point of view, means a complex of ac-
tions aimed at studying from all points of view
all the circumstances related to the commis-
sion of the crime, including the accumulation
of evidence proving the guilt of the perpetrator
[26, p.25]. From this perspective, it seems that
the term crime investigation also includes the
discovery of crimes, but, given that the legis-
lator delimited the discovery from the investi-
gation of crimes, we can consider that the first
notion answers the question of who committed
the crime, and the second notion includes the
rest of questions related to the circumstances
in which the crime occurred.

3. The third category of tasks, or rath-
er, is a single task aimed at finding several cate-
gories of persons, namely, those who hide from
the criminal and judicial prosecution bodies,
as well as those who evade from atonement
for criminal punishment and those who dis-
appeared without a trace. This task involves a
system of organizational, procedural, special
investigative and other special measures, the
complex implementation of which ensures the
establishment of locations and, if necessary,
the detention of wanted persons.

3.1 The persons who hide from the
criminal investigation and judicial bodies
are the persons in respect of whom an ordi-
nance was issued by which they were assigned
a procedural status of suspect (art.63 CCP), ac-
cused or culprit (art.65 CCP), location of which
itisunknown and in respect of which the search
warrant is issued (art. 288; 321 CCP).

The category of persons evading the
criminal sentence includes persons in respect
of whom the sentence has been handed down
but who are evading the execution of the sen-
tence or who have escaped from places of de-
tention and in connection with this the search
warrant has been issued.
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Persoanele disparute fara urma nu trebu-
ie confundate cu cele disparute fara veste. Preve-
derile Codului Civil stabilesc expres ca persoana
fizica poate fi declarata disparuta fara veste daca
lipseste de la domiciliu si a trecut cel putin un an
din ziua primirii ultimelor stiri despre locul afla-
rii ei. Disparitia se declara de instanta de judeca-
ta la cererea persoanei interesate (art.165 CC).
Rezultd ca mai intdi persoana este considerata
disparuta fara urmg, iar dupa expirarea terme-
nului de un an va fi considerata de instanta de
judecata disparuta fara veste daca, desigur, nu
va fi gasitd sau nu se va intoarce acasa si nu se va
cunoaste locul aflarii ei.

Din categoria persoanelor disparute fara
urma fac parte persoanele minore plecate de
acasd, din scoli-internat, cele care au evadat
din centrele de plasament provizoriu, bolnavii
care au plecat de acasa sau din spitalele de psi-
hiatrie etc. Cautarii, de asemenea, sunt supuse
persoanele care au pierdut legatura cu rudele
apropiate.

Sarcina cautdrii, In afara de categoriile
de persoane indicate, se refera si la stabilirea
identitatii cadavrelor neidentificate si a persoa-
nelor care nu pot comunica informatii despre
sine din motive de varsta sau stare de sanatate.
Aceasta afirmatie reiese din prevederile pct.2)
alin.(1) al art.19 al Legii nr.59/2012 conform
carora un temei pentru efectuarea mdasurilor
speciale de investigatii sunt ,informatiile de-
venite cunoscute, privind persoanele disparute
fara urma si necesitatea stabilirii identitatii ca-
davrelor necunoscute”.

4. Urmatoarea sarcina in cadrul ASI -
Depistarea bunurilor provenite din activitdti ile-
gale si colectarea probelor privind aceste bunuri
(art.2 lit.c' Legea nr.59/20212). Initial, aceasta
sarcind nu se regasea in Legea nr.59/20212, ea
fiind introdusa prin Legea nr.326 din 23.12.13,
MO 47-48/25.02.14 art.92; in vigoare 25.02.14.
Propunerea introducerii acestei sarcini a
apartinut Centrului National Anticoruptie[27],
bazandu-se pe prevederile din 1990 ale Conven-
tiei Consiliului Europei privind spalarea, desco-
perirea, sechestrarea si confiscarea produselor
infractiunii si finantarea terorismului, in care
se mentioneaza ca ,Fiecare parte va adopta md-
surile legislative si alte mdsuri care se dovedesc
necesare care sd permitd folosirea tehnicilor spe-
ciale de investigare pentru a facilita identificarea
si urmdrirea produselor si strdngerea probelor
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3.2 The search for missing persons
without a trace refers to those who have dis-
appeared unexpectedly, with no obvious rea-
sons for this and whose location remain un-
known to relatives and close relatives.

Missing persons should not be confused
with missing persons without news. The provi-
sions of the Civil Code expressly state that the
natural person may be declared missing with-
out notice if he is absent from home and at least
one year has passed since the day of receiving
the latest news about his location. The disap-
pearance is declared by the court at the request
of the interested person (art.165 CC). It turns
out that the person is first considered missing
without a trace, and after the expiration of the
one-year term, he will be considered missing
by the court without notice if, of course, he is
not found or does not return home and his lo-
cation is unknown.

The category of missing persons without
a trace includes minors who have left home,
from boarding schools, people who have es-
caped from temporary placement centers, sick
people who have left home or from psychiatric
hospitals, etc. People who have lost touch with
close relatives are also being searched.

The search task, in addition to the cate-
gories of persons indicated, also refers to es-
tablishing the identity of unidentified corpses
and persons who cannot communicate infor-
mation about themselves due to age or health.
This statement follows from the provisions of
point 2) paragraph (1) of art.19 of Law no.59
/ 2012 according to which a reason for carry-
ing out special investigative measures are un-
known corpses”.

4. The next task within SIA - Detection
of goods from illegal activities and collection of
evidence on these goods (art. 2 letter c' Law no.
59/20212). Initially, this task was not found in
Law no. 59/20212, it was introduced by Law
no. 326 of 23.12.13,0] 47-48 / 25.02.14 art.92;
in force 25.02.14. The proposal to introduce
this task came from the National Anticorrup-
tion Center [27], based on the provisions of the
Council of Europe Convention on Laundering,
Detection, Seizure and Confiscation of the Pro-
ceeds from Crime and Terrorist Financing of
1990, which states that “Each Party shall adopt
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privind aceste produse, cum ar fi, spre exemplu,
observarea, interceptarea telecomunicatiilor, ac-
cesul la sistemele informatice si ordinul de a pre-
zenta anumite documente” (art.7 par.3).

Ideea introducerii acestei sarcini in Le-
gea nr.59/20212 a coincis cu ceea ce spunea
Cecilia Malmstrém, Comisarul European pen-
tru Afaceri Interne, In cadrul unui comunicat
de presa din 12 martie 2012: , Trebuie sd ii lo-
vim pe infractori acolo unde ii doare mai tare,
sd le ludm banii si sd redirectiondm profiturile
acestora in economia licitd, in special in aceastd
perioadd de crizd. Autoritdtile de aplicare a le-
gii si autoritdtile judiciare trebuie sd dispund de
instrumente mai bune pentru depistarea acestor
bani. De asemenea, au nevoie de mijloace mai
numeroase care sd le permitd recuperarea unei
proportii mai mari a bunurilor provenite din
savdrsirea de infractiuni’[28].

Din continutul aceluiasi comunicat ve-
dem ca In baza estimadrilor ONU, in 2009, suma
totala a produselor provenite din savarsirea
de infractiuni ar fi fost de aproximativ 2,1 mi-
liarde de dolari, echivalentul a 3,6% din PIB-ul
global in anul respectiv. Majoritatea acestor
fonduri ilicite sunt spalate si reinvestite In eco-
nomia licita, sub 1% din bunurile provenite din
savarsirea de infractiuni fiind inghetate si con-
fiscate. Sumele recuperate din activitatile de
criminalitate organizata sunt modeste In raport
cu veniturile enorme generate de activitatile
ilegale, precum traficul de droguri, contraface-
rea, traficul de fiinte umane si de arme de cali-
bru mic. Profiturile obtinute din desfasurarea
de activitati de criminalitate organizata in UE
sunt considerabile. De exemplu, se estimeaza
ca vanzarea de droguri ilicite genereaza in UE
aproximativ 100 de miliarde de euro anual[28].

In Republica Moldova economia tenebra
din anul 2013, conform datelor Centrului Anali-
tic Independent Expert-grup, constituia 27,7%
din PIB, iar conform datelor Biroului National
de Statistica pentru patru elemente ale econo-
miei neobservate - 23,1% din PIB[29].

Desi in Republica Moldova exista un sir
de institutii abilitate cu competente de identi-
ficare, urmarire, recuperare si administrare a
bunurilor provenite din infractiuni (organe de
investigatie si urmarire penald, procuratura, in-
stantele judecatoresti, inspectoratul fiscal etc.),
totusi, activitatea acestora a fost estimata sub
nivelul asteptarilor. S-a constatat ca nu exista o

legislative and other measures, necessary to al-
low the use of special investigative techniques to
facilitate the identification and tracing of prod-
ucts and the gathering of evidence on such prod-
ucts, as observation, interception of telecom-
munications, access to computer systems and
ordering to present certain documents "(Art.7
paragraph 3).

The idea of introducing this task in Law
no. 59/20212 coincided with what Cecilia
Malmstrom, European Commissioner for Inter-
nal Affairs, said in a press release of March 12,
2012: “We need to hit criminals where it hurts
the most, to take their money and redirect their
profits to the licit economy, especially in this
time of crisis. Law enforcement and judicial au-
thorities need better tools to track this money.
They also need more resources to recover a larg-
er share of the proceeds of crime” [28].

From the contents of the same statement
we see that based on UN estimates, in 2009, the
total amount of proceeds of crime would have
been about $ 2.1 trillion, equivalent to 3.6%
of global GDP in that year. Most of these illicit
funds are laundered and reinvested in the lic-
it economy, with less than 1% of the proceeds
of crime being frozen and confiscated. The
amounts recovered from organized crime ac-
tivities are modest compared to the huge rev-
enues generated by illegal activities, such as
drug trafficking, counterfeiting, and trafficking
in human beings and small arms. The benefits
of organizing organized crime in the EU are
considerable. For example, the sale of illicit
drugs is estimated to generate around € 100
billion a year in the EU [28].

Inthe Republic of Moldova, the dark econ-
omy since 2013, according to the Independent
Analytical Center Expert-group, accounted for
27.7% of GDP, and according to the National
Bureau of Statistics for four elements of the un-
observed economy - 23.1% of GDP [29].

Although in the Republic of Moldova
there are a number of competent institutions
with competences for identifying, prosecuting,
recovering and administering assets arising
from crimes (criminal investigation and pros-
ecution bodies, prosecutor’s office, courts, tax
inspectorate, etc.), their activity has been es-
timated below expectations. It was found that
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coordonare si o comunicare coerenta intre ele.
Pana fn 2017 nu actiona nici o institutie-cheie
care ar fi asigurat de o maniera adecvata inves-
tigatiile financiare, ceea ce reducea substantial
din eforturile si eficienta intregului lant al in-
stitutiilor abilitate sa combata criminalitatea
financiara si recuperarea bunurilor provenite
din infractiuni[30].

Prin adoptarea Legii nr.48/2017 s-a cre-
at cadrul legal necesar pentru recuperarea bu-
nurilor infractionale. In baza acestei legi a fost
infiintata Agentia de Recuperare a Bunurilor
Infractionale, subdiviziune autonoma speciali-
zata in cadrul Centrului National Anticoruptie.
Conform prevederilor legii In cadrul Agenti-
ei pot activa ofiteri de urmarire penald, ofiteri
de investigatii, experti, specialisti In domeniul
contabilitatii si al auditului, alti specialisti (art.8).

Conform structurii organizatorice in ca-
drul Agentiei exista mai multe directii, printre
care se regaseste si Directia investigatii spe-
ciale, misiunea careia este efectuarea masuri-
lor speciale de investigatie In vederea identifi-
carii bunurilor infractionale[31].

Vorbind de continutul sarcinii discutate
putem spune cad Insasi denumirea acesteia in-
dica asupra bunurilor provenite din activitati
ilegale, cum ar fi activitati infractionale si care
conform art.106 CP urmeaza a fi supuse confis-
carii speciale sau conform art.106! CP - confis-
carii extinse.

Confiscarea speciald este o masura de si-
guranta de drept penal cu caracter patrimonial
care consta in trecerea In patrimoniul statului
a unor bunuri sau valori care au servit la savar-
sirea infractiunii sau au rezultat din savarsirea
acesteia, ori sunt detinute contrar legii. Ea se face
in scopul excluderii pericolului de a fi savarsite
noi fapte penale[32]. Confiscarii extinse sunt su-
puse si alte bunuri, care, desi nu au fost utiliza-
te la savarsirea infractiunilor, insa provenienta
acestora rezulta din activitati infractionale.
Asadar, confiscarea, totala sau partiald, a bunu-
rilor unei persoane condamnate poate avea loc
doar pentru savarsirea unei infractiuni care este
susceptibila sa genereze, iIn mod direct sau indi-
rect, beneficii economice, iar valoarea bunurilor
este disproportionata in raport cu venitul legal
al persoanei condamnate[33].

5. Ultima sarcina in cadrul ASI este co-
lectarea de informatii despre posibile evenimen-
te si/sau actiuni care ar putea pune in pericol
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there was no coordination and coherent com-
munication between them. Until 2017, there
were no key institutions that would adequately
ensure financial investigations, which substan-
tially reduced the efforts and efficiency of the
entire chain of institutions empowered to fight
financial crime and recover assets from crime
[30].

By adopting Law no. 48/2017, the neces-
sary legal framework for the recovery of crim-
inal assets was created. Based on this law, the
Agency for the Recovery of Criminal Property
was established; an autonomous subdivision
specialized within the National Anticorruption
Center. According to the provisions of the law,
within the Agency may operate criminal inves-
tigation officers, investigating officers, experts,
specialists in the field of accounting and audit-
ing, other specialists (art. 8).

According to the organizational struc-
ture within the Agency, there are several direc-
torates, including the Special Investigations
Department, whose mission is to carry out
special investigative measures to identify crim-
inal assets [31].

Speaking of the content of the discussed
task we can say that its very name indicates the
goods from illegal activities such as criminal
activities and which according to art.106 of the
CC are to be subject to special confiscation or
according to art.1061 of the CC - extended con-
fiscation.

In turn, special confiscation is a security
measure of criminal law of a patrimonial nature
which consists in the transfer to the state pat-
rimonies of some goods or values that served
to commit the crime or resulted from its com-
mission, or are held against the law. It is done
in order to exclude the danger of committing
new criminal acts [32]. Extensive confiscation
is subject to other assets, which, although not
used in the commission of the offenses, their
origin results from criminal activities. There-
fore, the confiscation, in whole or in part, of the
property of a convicted person can take place
only for the commission of an offense which is
likely to generate, directly or indirectly, eco-
nomic benefits, and the value of the property
is disproportionate to the legal income of the
convicted person [33].
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securitatea statului. Mentionam ca aceasta se
refera mai mult la activitatea Serviciului de
Informatii si Securitate. Totodata, toti ceilalti
subiecti ai activitatii speciale de investigatii,
in limitele competentei lor, sunt obligati sa in-
treprinda masuri privind asigurarea securitatii
statului prin acordarea ajutorului (informati-
onal) Serviciului de Informatii si Securitate, in
cazurile in care acestora le-au devenit cunoscu-
te informatii valoroase la acest capitol.

Sarcina privind colectarea de informatii
despre evenimente sau actiuni care pun in pe-
ricol securitatea statului nu se afla in legatura
directa cu procedura penala. Esenta sarcinii in
cauza consta in culegerea de informatii despre
evenimente si actiuni, altele decat infractiunile,
dar care, de asemenea, prezintd pericol pen-
tru securitatea de stat[34, p.176]. Colectarea
informatiilor despre evenimente si actiuni care
cad sub incidenta infractiunilor si care pun in
pericol securitatea de stat (infractiunile ecolo-
gice, cele care atenteaza la securitatea de stat,
militara, publica etc.) se subscriu sarcinilor de
relevare, prevenire si curmare a infractiunilor,
precum si cautare si identificare a persoanelor
care le organizeaza, le comit sau le-au comis.

In literatura de specialitate s-a mentionat
ca sarcina abordata nu trebuie identificata cu
sarcina de asigurare a securitatii statului, fiind-
ca aceasta din urm3, avand caracter mai gene-
ral, o include pe prima. Realizarea securitatii
statului este posibila doar apeland la actele
normative care reglementeaza asigurarea se-
curitatii nationale prin promovarea unei poli-
tici unice de stat in domeniul dat, prin aplicarea
unui sistem de masuri cu caracter economic,
politic, organizatoric etc., adecvate amenintari-
lor reale cu impact asupra intereselor vitale ale
persoanei, societatii si statului[35].

Pentru realizarea atributiilor nemijlocite
privind asigurarea securitatii nationale, in sis-
temul organelor executive ale statului sunt cre-
ate organe de stat abilitate cu asigurarea secu-
ritatii nationale[36; 37]. Exercitarea activitatii
speciale de investigatii cu referire la sarcina
nominalizata poarta un caracter preventiv. Aici,
intr-o anumita masura, este realizata si sarcina
prevenirii infractiunilor care, Insa, poarta un
caracter strategic, global[38, p.8].

In doctrina s-a atras atentia asupra fap-
tului ca desi aceasta sarcinad este ultima in sirul
celor prevazute 1n art.2 al Legii nr.59/2012, in
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5. The last task within the SIA is to gath-
er information about possible events and / or
actions that could endanger the security of the
state. We mention that this refers more to the
activity of the Intelligence and Security Service.
At the same time, all other subjects of the spe-
cial investigation activity, within the limits of
their competence, are obliged to take measures
to ensure state security by providing assistance
(informational) to the Intelligence and Security
Service, in cases where valuable information
has become known to them within this chapter.

The task of collecting information on
events or actions that endanger the security
of the state is not directly related to criminal
proceedings. The essence of the task in ques-
tion is to gather information about events and
actions, other than crimes, but which also pose
a danger to state security [34, p.176]. The col-
lection of information on events and actions
that fall within the scope of the crimes and that
endanger the state security (ecological crimes,
those that threaten the state security, military,
public, etc.) are subscribed to the tasks of de-
tection, prevention and prosecution of crimes,
such as searching for and identifying those who
organize, commit, or have committed them.

It has been mentioned in the literature
that the task addressed should not be identified
with the task of ensuring state security, the lat-
ter being more general and includes the former.
Achieving state security is possible only by ap-
pealing to the normative acts that regulate na-
tional security by promoting a single state policy
in this field, by applying a system of economic,
political, organizational measures, etc., appro-
priate to real threats with an impact on vital in-
terests of the person, society and the state [35].

In order to carry out the direct attribu-
tions regarding the assurance of the national
security, in the system of the executive organs
of the state are created state bodies empow-
ered with the assurance of the national security
[36; 37]. The exercise of the special investiga-
tive activity with reference to the nominated
task is of a preventive nature. Here, to a certain
extent, the task of crime prevention is carried
out, which, however, has a strategic, global
character [38, p.8].

The doctrine drew attention to the fact
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esentd ea este una din principalele sarcini ale
activitatii speciale de investigatie si nu are le-
gatura cu procesul penal[39, p.10].

In acest context, atragem atentia si asu-
pra textului legal al acestei sarcini care, in vizi-
unea noastrd, ii reduce din importanta. In pri-
mul rand, trebuie spus ca securitatea statului
poate fi pusa In pericol nu doar prin actiuni, ci
si prin inactiuni. Prin urmare, ar fi bine ca tex-
tul de lege al acestei sarcini pe langa actiuni sa
cuprinda si inactiunile care ar putea pune in pe-
ricol securitatea statului. In al doilea rand, sar-
cina se limiteaza doar la actiunile de culegere a
informatii despre evenimente sau actiuni care
ar putea pune in pericol securitatea statului.
Mai corect ar fi daca aceasta sarcina ar inclu-
de nu doar obtinerea de informatii, ci si luarea
in limitele competentei a masurilor necesare
pentru prevenirea evenimentelor si actiunilor
(inactiunilor) care reprezinta o amenintare la
adresa intereselor statului, precum si furni-
zarea completa si in timp util a respectivelor
informatii catre conducerea tarii si catre alte
subdiviziuni de competenta carora tine elimi-
narea respectivelor amenintari si efecte dau-
ndtoare. La acest ultim aspect, dar intr-un alt
context, au atras atentia si alti cercetatori[40,
p.95-110.

In concluzie reiterim importanta sar-
cinilor activitatii speciale de investigatie, care
deriva din scopul acestui gen de activitate ce
constd In protejarea si asigurarea valorilor
constitutionale (viata si sandtatea persoanei,
securitatea cetateanului si a statului, ordi-
nea publicd, drepturile si interesele legitime
ale omului) prin culegerea de informatii cu
ajutorul masurilor speciale de investigatii.
Necunoasterea continutului sarcinilor
activitatii speciale de investigatii, precum si
intelegerea eronata a acestuia influenteaza ne-
gativ asupra procesului de realizare a respecti-
velor sarcini si, totodatd, a deplinatatii indepli-
nirii lor, iar aceasta, la randul sau, echivaleaza
cu nerealizarea scopului stabilit.

Prin prisma mecanismului actului
infractional s-a incercat explicarea logica a
consecutivitatii sirului de sarcini puse in slujba
activitatii speciale de investigatii, precum si sis-
tematizarea lor in grupe separate. In felul acesta,
in viziunea autorului, este mai usor sa intelegem
natura actiunilor care necesitd sa fie efectuate
pentru indeplinirea sarcinilor concrete. Totoda-
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that although this task is the last in the series
of tasks provided in art. 2 of Law no.59/2012
[39, p.10].

In this context, we also draw attention to
the legal text of this task, which, in our view, re-
duces its importance. First of all, it must be said
that the security of the state can be endangered
not only by actions but also by inactions. There-
fore, in addition to actions, the legal text of this
task should include actions that could endanger
the security of the state. Secondly, the task is
limited to actions to gather information about
events or actions that could endanger the secu-
rity of the state. [t would be more correct if this
task included not only obtaining information
but also taking the necessary measures to pre-
vent events and actions (inactions) that pose a
threat to the interests of the state, as well as the
full and timely provision of information to the
country’s leadership and other subdivisions
for which it is responsible for eliminating those
threats and harmful effects. In this last aspect,
but in a different context, other researchers
have also attracted attention [40, p.95-110].

In conclusion, we reiterate the impor-
tance of the tasks of the special investigation
activity deriving from the purpose of this type
of activity which consists in protecting and en-
suring the constitutional values (life and health
of the person, security of the citizen and the
state, public order, human rights and legitimate
interests) information by means of special in-
vestigative measures. Not knowing the content
of the tasks of the special investigation activity,
as well as its misunderstanding, negatively in-
fluences the process of performing those tasks
and, at the same time, the fullness of their ful-
fillment, and this, in turn, is equivalent to not
achieving the established goal.

In view of the mechanism of the criminal
act, an attempt was made to explain the logic
of the sequence of tasks assigned to the special
investigative activity, as well as to systematize
them in separate groups. In this way, in the au-
thor’s view, it is easier to understand the nature
of the actions that need to be taken to accom-
plish the concrete tasks. At the same time, this
approach offers the possibility to understand
the legislative shortcomings that prevent the
successful accomplishment of the tasks of the
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ta, aceasta metoda de abordare ofera posibilita-
tea Intelegerii carentelor legislative, care Impie-
dica realizarea cu succes a sarcinilor activitatii
speciale de investigatii. Atribuirea acestor sar-
cini unui continut mai larg decét cel pe care se
cuvine sa-1 aiba din punct de vedere investiga-
tiv-operativ umbreste adevarata menire a aces-
tora, fapt care le confera un statut mai mult for-
mal, decat unul real. Prin urmare multora le vine
greu de inteles necesitatea masurilor speciale de
investigatie in afara limitelor urmaririi penale.
Lucrarea nu pretinde la epuizarea su-
biectului abordat, cu siguranta au mai ramas
ifnca multe lucruri nespuse si poate ca nici
cele relatate vor isca controverse. Important
insa este ca am initiat o discutie in speranta ca
acesteia i se vor alatura si alti cercetatori, care
vor contribui la dezvoltarea tinerei ramuri de
drept cu un potential enorm, dar nevalorificat
pe deplin - activitatea speciald de investigatii.

special investigation activity. Assigning these
tasks to a broader content than the one they
should have from an investigative-operational
point of view overshadows their true purpose,
which gives them a more formal status than a
real one. Therefore, many people find it diffi-
cult to understand the need for special investi-
gative measures outside the scope of the crimi-
nal investigation.

The paper does not claim to exhaust the
subject, certainly many things remain unsaid
and perhaps those related will not be fully
shared. The important thing is that we started
a discussion in the hope that other research-
ers will join who will contribute to the devel-
opment of the young branches of law with an
enormous potential but not fully exploited - the
special activity of investigations.
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