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Acest subiect este unul sensibil, deoarece or-
ganele de drept cunoscdnd faptul cd incdlcarea
prezumtiei nevinovdtiei nu succede sanctiuni pro-
cesuale, deseori isi ,permit” lezarea acestui prin-
cipiu. Cu toate acesteaq, prezumtia de nevinovdtie
este un drept garantat, incdlcarea cdruia poate
duce la despdgubiri din partea statului, afectand
economia nationald. In acest articol s-a analizat
cadrul national si standardele internationale pri-
vind prezumtia de nevinovdtie, precum si s-a in-
cercat a scoate in evidentd unele aspecte practi-
ce ce duc la vatdmarea dreptului respectiv.

Cuvinte cheie: prezumtia de nevinovdtie,
organ judiciar, acte procesuale, judecdtor de
instructie, instantd de judecatd, parte in proces.

This subject is a sensitive one, because the
law enforcement bodies, knowing that the vio-
lation of the presumption of innocence does not
succeed in procedural sanctions, often “allow”
themselves to infringe this principle. However, the
presumption of innocence is a guaranteed right,
the violation of which can lead to compensation
from the state, affecting the national economy.
This article analyzed the national framework and
international standards on the presumption of in-
nocence, as well as tried to highlight some practi-
cal issues that lead to the harm of that right.

Keywords: presumption of innocence, judicial
body, procedural documents, instruction judge,
the court, part in the process.

Introducere. Sub  prezumtia de
nevinovatie, persoana acuzata de o infractiune
este presupusa conditionat nevinovata pana la
probarea vinovatiei. Prezumtia de nevinovatie
nu echivaleaza cu o afirmatie ca acuzatul este
cu adevarat nevinovat, ea doar cere sa-l con-
sidere nevinovat pana cand va fi gasit vinovat
printr-o hotarare judecatoreasca care a intrat
in vigoare. La baza hotararii de condamnare a
persoanei trebuie sa fie puse probe pertinente,
concludente si utile de vinovatie.

Potrivit art. 21 din Constitutia Republicii
Moldova, ,Orice persoand acuzatd de un delict
este prezumatd nevinovatd pdnd cdnd vinovd-
tia sa va fi doveditd in mod legal, in cursul unui
proces judiciar public, in cadrul cdruia i s-au asi-

Introduction. On the presumption of
innocence, the person charged with a crime is
presumed conditionally innocent until proven
guilty. The presumption of innocence does not
amount to a statement that the accused is in-
deed innocent, it only requires to find him in-
nocent until he is found guilty by a court ruling
that has come into force. Relevant, conclusive
and useful evidence of guilt must be provided
on the basis of the decision to convict the per-
son.

According to art. 21 of the Constitution of
the Republic of Moldova, “Any person charged
with a criminal offense shall be presumed in-
nocent until proved guilty according to law in
a public trial at which he has had all the guar-
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gurat toate garantiile necesare apdrdrii sale.”
Prin reglementarea acestui principiu in Legea
Suprema intelegem ca prezumtia nevinovatiei
este un principiul constitutional, care garan-
teaza oricarei persoane acuzate dreptul de a nu
fi acuzata premeditat In cadrul unei judecati.

Metode si materiale aplicate. Publicatia
a fost elaborata prin folosirea materialului teo-
retic, normativ si empiric. Problema respectiva
a fost cercetata cu folosirea mai multor metode
de investigare stiintifica specifice teoriei si doc-
trinei procesual-penale: metoda logica, metoda
analizei comparative, analiza sistemica etc.

Scopul cercetarii. Cercetarea si analiza
cadrului normativ intern, jurisprudentei si doc-
trinei privind aspectele practice ale prezumtiei
nevinovatiei si elaborarea recomandarilor op-
time Tn vederea garantdrii dreptului respectiv.

Rezultate obtinute si discutii. Consa-
crarea prezumtiei nevinovatiei se regaseste si
in legea procesual-penala (art. 8 CPP). Din pre-
vederile art. 8 CPP putem desprinde faptul ca
prezumtia nevinovatiei intruneste urmatoarele
conditii:

JPersoana acuzatd de sdvdrsirea unei
infractiuni este prezumatd nevinovatd pdnd
cdnd vinovdtia acesteia nu va fi doveditd in mo-
dul prevadzut de CPP, intr-un proces public, in ca-
drul cdruia acestei persoane {i vor fi asigurate
toate garantiile necesare apdrdrii sale, si nu va
fi constatatd printr-o hotdrdre judecdtoreascd
de condamnare definitivd.” Din aceasta regula
deducem ca numai o instanta de judecatd, cu
respectarea procedurilor legale prevazute de
CPP, poate face concluzii despre vinovatia unei
persoane ca a comis o infractiune. Vinovatia se
va stabili Intr-un proces public, cu respectarea
tuturor garantiilor, deoarece chiar si punerea
persoanei sub invinuire si inaintarea acuzarii
nu poate fi tratata ca stabilirea vinovatiei unei
persoane.

in Hotdrarea nr. 3 din 23.02.2016%, CC a
mentionat ca , [...] Acest principiu ii permite bd-
nuitului, invinuitului sau inculpatului sd fie con-
siderat de bund-credintd si sd se apere de orice

THCC nr. 3 din 23.02.2016 privind exceptia de
neconstitutionalitate a alineatelor (3), (5), (8) si (9)
ale articolului 186 din Codul de procedura penala (ter-
menul arestului preventiv) (pct. 83, 84). Disponibila:
https://www.constcourt.md/public/ccdoc/hotariri/ro-
h323022016ro2aa9d.pdf [accesat: 27.04.2022].

antees necessary for his defense.” By regulating
this principle in the Supreme Law, we mean
that the presumption of innocence is a consti-
tutional principle, which guarantees any ac-
cused person the right not to be charged pre-
meditatedly with a trial.

Methods and materials applied. The
publication was developed using theoretical,
normative and empirical material. The prob-
lem was investigated using several methods
of scientific investigation specific to the theo-
ry and doctrine of criminal procedure: logical
method, comparative analysis method, system-
ic analysis etc.

The purpose of the research. Research
and analysis of the internal normative frame-
work, jurisprudence and doctrine on the prac-
tical aspects of the presumption of innocence
and elaboration of optimal recommendations
in order to guarantee the respective right.

Results obtained and discussions. The
consecration of the presumption of innocence
is also found in the criminal procedure law (art.
8 of the CCP). From the provisions of art. 8 of
the CCP we can deduce that the presumption of
innocence consists in the following (meets the
following conditions):

“The person accused of committing a crime
is presumed innocent until his guilt is proved in
the manner provided by the CCP, in a public trial,
in which this person will be provided with all the
necessary guarantees for his defense, and will
not be found guilty by a final conviction.” From
this rule, we deduce that only a court, in com-
pliance with the legal procedures provided by
the CCP, can draw conclusions about the guilt
of a person that has committed a crime. Guilt
will be established in a public trial, respecting
all guarantees, because even the accusation
and indictment cannot be treated as establish-
ing a person’s guilt.

In Decision no. 3 of 23.02.2016%, CC
mentioned that, “[...] This principle allows the
suspect, accused or defendant to be considered
in good faith and to defend himself against any

1 DCC no. 3 of 23.02.2016 on the exception of uncon-
stitutionality of the paragraphs (3), (5), (8) and (9) of
the article 186 of the Code of Criminal Procedure (the
term of pre-trial detention) (points 83, 84). Available:
https://www.constcourt.md/public/ccdoc/hotariri/ro-
h323022016ro2aa9d.pdf [accessed: 27.04.2022].



A
Scientific Annals of the Academy "Stefan cel Mare' ¢

nale stiintifice ale Academiei ,Stefan cel Mare" a MAI al Republicii Moldova
>f MIA of the Republic of Moldova

)

posibild acuzatie injustd sau neproportionald.”

»,Vinovatia se considera stabilita nu din
momentul pronuntdrii sentintei, cidelaintrarea
ei in vigoare, adica la expirarea contestatiilor.”
In cazul in care sentinta instantei de fond a fost
contestatd, aceasta va intra In vigoare numai
dupd examinarea sa de cdtre instantele ierar-
hic superioare.

JIn acest sens, CtEDO a retinut cd este
fncdlcatd prezumtia de nevinovdtie in cazul in
care, fdrd stabilirea in mod legal a vinovadtiei si,
mai ales, fdrd ca acuzatul sd fi avut posibilitatea
de a-si exercita dreptul la apdrare, o decizie judi-
ciard reflectd sentimentul cd acesta este vinovat
de savdrsirea unei infractiuni (CtEDO, Minelli c.
Elvetiei, hotdrdrea din 25 martie 1983, §. 37).”
Anume din analiza acestei constatari a Curtii,
s-a tras concluzia ca scopul general al instituirii
acestei garantii este reprezentat de necesitatea
protejarii acuzatului de un verdict de culpabili-
tate ce nu a fost stabilit legal.

De fapt, in cauza Minelli c. Elvetiei, a fost
adoptatd prima hotarare in care a fost instituit,
din punct de vedere principial, standardul im-
pus de art. 6 par. 2, precum si ce considera Cur-
tea a fi o incdlcare a acestui standard.

y2Bdnuitul, invinuitul sau inculpatul nu
sunt obligati sd-si dovedeascd nevinovdtia.”
Obligatia de a dovedi vinovatia o are partea
care sustine fnvinuirea. Prin urmare, obligatia
de a dovedi temeinicia acuzatiei si de a infirma,
pe cai legale, argumentele apararii (In cazul in
care acestea sunt) este pusa pe umerii partii
acuzadrii (procurorul, organul de urmarire pe-
nala, victima, partea vatdmata, partea civilg,
precum si reprezentantii acestora). Sarcina
probei 1i revine statului prin intermediul orga-
nelor judiciare. Din aceasta perspectiva, pro-
bele trebuie sa fie interpretate la orice faza si
etapi a procesului penal. In toate aceste etape
orice persoand acuzata trebuie tratata ca nevi-
novata, pana la proba contrarie (pana la adop-
tarea unei hotarari definitive de condamnare).

,In orice proces penal, prezumtia de
nevinovatie plaseaza sarcina probei asupra
acuzdrii, Insemnand cd un acuzat nu poate fi
obligat sa se autoincrimineze, iar o condam-

2 latasoB A.C. YrosioBHO-TIpolieccyasibHOe mpaBo Poc-
cuiickoit ®esepannn. Yue6Hbiit Kypc, Tom I, O6uiue mo-
noxeHus, U3nateabckuit 1om MIIA-IIpecc. MockBa - Be-
aukuit Hosropog. 2012, c. 126, 127.

10

possible unjust or disproportionate accusation.

“Guilt is considered established not from
the moment of pronouncing the sentence, but
from its entry into force, i.e. at the expiration
of the appeals.”? If the judgment of the court of
first instance has been challenged, it will enter
into force only after its examination by the hi-
erarchically superior courts.

“Inthis regard, the ECHR held that the pre-
sumption of innocence was violated if, without
legally establishing guilt and, in particular, be-
sides the accused being able to exercise his right
of defense, a court decision reflects the feeling
that he is guilty of committing a crime (ECHR,
Minelli v. Switzerland, decision from 25 March
1983, §. 37).” Exactly from the analysis of this
finding of the Court, it was concluded that the
general purpose of establishing this guarantee
is the need to protect the accused from a guilty
verdict that has not been established by law.

As a matter of fact, in the case of Minelli
v. Switzerland, the first decision was adopted
in which the standard imposed by art. 6 para-
graph 2, as well as what the Court considers to
be a violation of this standard.

“The suspect, accused or defendant is not
obliged to prove his innocence. The burden of
proof lies with the party supporting the accu-
sation. Therefore, the obligation to prove the
merits of the accusation and to legally refute
the arguments of the defense (if any) is placed
on the shoulders of the prosecution (prosecu-
tor, criminal investigation body, victim, injured
party, civil party, as well as their representa-
tives). The burden of proof rests with the state
through the judicial bodies. From this perspec-
tive, the evidence must be interpreted at any
phase and stage of the criminal proceedings.
In all these stages, any accused person must be
treated as innocent until proven guilty (pend-
ing the adoption of a final conviction).

“In any criminal trial, the presumption
of innocence places the burden of proof on the
prosecution, meaning that an accused cannot
be compelled to incriminate himself and a con-
viction is to be based on evidence. At the same
time, the formulation of presumptions, with the

2 IlatasoB A.C. YrosioBHO-IpolieccyaibHOe mpaBo Poc-
curickoil Penepannn. YueoHsrit kypc, Tom I, O6uiue mo-
noxeHus, Uspatenbckuit fom MIIA-IIpecc. MockBa - Be-
aukuit Horopog. 2012, c. 126, 127.
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nare urmeazi si fie bazatd pe probe. In acelasi
timp, formularea prezumtiilor, cu solicitarea
explicatiilor din partea acuzatului, reiesind din
unele circumstante de fapt, nu va fi neaparat
incompatibild, atata vreme cat exista anumite
garantii.”3

In acest sens s-a pronuntat si CC
mentionand c3, ,/n baza principiului prezumtiei
de nevinovdtie, sarcina probei i revine acuzdrii,
iar situatiile indoielnice sunt interpretate in fa-
voarea celui acuzat (in dubio pro reo). Prezum-
tia de nevinovdtie implicd pentru acuzat dreptul
de a propune probe in favoarea sa si de a nu de-
pune mdrturii impotriva sa.”*

,In plus, acuzarea are obligatia de a-i pre-
ciza persoanei in cauza ce acuzatii i se aduc -
pentru a-i oferi ocazia sa Isi pregateasca si sa
isi prezinte apararea in mod corespunzator - si
de a oferi probe suficiente pentru a intemeia
o declaratie de vinovatie (Barbera, Messegué
si Jabardo impotriva Spaniei, pct. 77; Janosevic
fmpotriva Suediei, pct. 97).

Prezumtia de nevinovatie este incalcata
in cazul In care sarcina probei este transferata
de la acuzare apararii (Telfner impotriva Austri-
ei, pct. 15). Sarcina probei nu poate fi transfe-
rata in cadrul unei actiuni de despagubire, in-
trodusa ca urmare a unei rezolutii definitive de
incetare a urmaririi penale (Capeau impotriva
Belgiei, pct. 25).”°

Este de mentionat ca legea nu obliga per-
soana acuzatad sa-si demonstreze nevinovatia,
desi are dreptul sa o faca. Aceasta inseamna
ca nu poate fi obligat sa depuna nicio martu-
rie, sub orice raspundere legald, iar refuzul
de a depune marturie nu poate fi interpre-
tat ca recunoasterea vinovatiei sale sau ca o
circumstantda agravanta. Totodatd, aparatorul

3 Jeremy McBride. Drepturile omului si procedura pena-
1a. Jurisprudenta Curtii Europene a Drepturilor Omului
Editia. Consiliul Europei, Editia a 2-a, octombrie 2019,
publicatie In limba romana, p. 10.

4 HCC nr. 27 din 30 octombrie 2018 privind controlul
constitutionalitatii unor dispozitii din articolul 185 din
Codul de procedura penald (arestarea preventiva in ca-
zul in care persoana nu si-a recunoscut vina in privinta
comiterii faptei imputate) (Sesizdrile nr. 130g/2018, nr.
133g/2018, nr. 134a/2018 si nr. 143g/2018) §82.

5 Ghid privind art. 6 din Conventie - Dreptul la un proces
echitabil (latura penald). Consiliul Europei/Curtea Euro-
peana a Drepturilor Omului, 2014, pct. 201. Disponibil:
https://www.echr.coe.int/Documents/Guide_Art_6_cri-
minal_RON.pdf [accesat: 26.04.2022].

n

request of explanations from the accused, aris-
ing from certain factual circumstances, will not
necessarily be incompatible, as long as there
are certain guarantees.”?

In this sense, the CC also ruled, mention-
ing that, “Based on the principle of the presump-
tion of innocence, the burden of proof lies with
the prosecution, and the questionable situations
are interpreted in favor of the accused (in dubio
pro reo). The presumption of innocence implies
for the accused the right to offer evidence in his
favor and not to testify against him.”*

“In addition, the prosecution has an ob-
ligation to specify to the person concerned
what charges are brought against him - to give
him an opportunity to prepare and present his
defense properly - and to provide sufficient
evidence to establish a guilty plea (Barberaq,
Messegué and Jabardo against Spain, point 77;
Janosevic against Sweden, point 97).

The presumption of innocence is violated
if the burden of proof is transferred from the
prosecution to the defense (Telfner against Aus-
tria, point 15). The burden of proof may not be
transferred in an action for damages brought
as a result of a final decision to terminate the
criminal proceedings (Capeau against Belgium,
point 25). 75

[t should be noted that the law does not
oblige the accused person to prove his inno-
cence, although he has the right to make it. This
means that he cannot be compelled to testi-
fy under any legal liability, and the refusal to
testify cannot be interpreted as an admission
of guilt or as an aggravating circumstance. At
the same time, the defendant’s lawyer has the
right and is obliged to prove to his client his
innocence or the presence of a mitigating cir-

3 Jeremy McBride. Drepturile omului si procedura pena-
la. Jurisprudenta Curtii Europene a Drepturilor Omului
Editia. Consiliul Europei, Editia a 2-a, octombrie 2019,
publicatie in limba romana, p. 10.

*DCCno. 27 of 30 October 2018 on the review of the con-
stitutionality of certain provisions of article 185 of the
Code of Criminal Procedure (pre-trial detention if the
person has not pleaded guilty to the alleged offense) (No-
tifications no. 130g/2018, no. 133g/2018, no. 134a/2018
and no. 143g/2018) §82.

5 Guide regarding art. 6 of the Convention - The right to
a fair trial (criminal side). Council of Europe / European
Court of Human Rights, 2014, pct. 201. Available: https://
www.echr.coe.int/Documents/Guide_Art_6_criminal_
RON.pdf [accessed: 26.04.2022].
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fnvinuitului are dreptul si este obligat sa-i do-
vedeasca clientului sdu nevinovatia sau pre-
zenta unei circumstante atenuante. Din pre-
zumtia nevinovatiei rezulta urmatoarea regula:
vinovatia neprobata este egald cu nevinovatia
probata.

,De principiu, s-a statuat in cauze ca Sa-
unders contra Marii Britanii si Murray contra
Marii Britanii ca tacerea nu se poate traduce in
recunoasterea vinovatiei. Daca interpretarea
data tdcerii este In sensul unei recunoasteri
a acuzatiei se poate vorbi de Incalcarea
prezumtiei de nevinovatie. Cu toate acestea
principiul enuntat mai sus nu este absolut, el
putand fi Incadlcat dacd legea internad permite si
daca se respectd toate garantiile prevazute de
normele interne si internationale.”®

In cauza Turcan si Turcan c. Moldovei’,
Hotararea din 23.10.2007, §. 51, ,Curtea este, in
special, frapatd de motivele pentru detinerea lui
D.T. incepdnd cu 8 noiembrie 2005 [...] si anume
cd el a refuzat sa divulge acuzdrii numele mar-
torilor care puteau dovedi nevinovdtia sa in pro-
ces. Ea considerd cd acest lucru nu numai cd nu
poate constitui un temei pentru arestarea unei
persoane, dar este si o incdlcare a dreptului unui
acuzat de a pdstra tdcerea, garantat de articolul
6 al Conventiei (a se vedea, printre multe alte-
le, Jalloh v. Germany [GC], nr. 54810/00, § 100,
ECHR 2006).”

in una din cauzele examinate?, CC a ve-
rificat conformitatea prevederilor care permit
aplicarea arestarii preventive in ipoteza in
care inculpatul nu si-a recunoscut vinovatia in
privinta comiterii faptei imputate cu principiul
prezumtiei nevinovatiei, precum si daca aceste
prevederi restrang sau nu in mod nejustificat
dreptul la libertate si la siguranta. In cauza re-
spectiva, §. 78, 83, 86, CC mentioneaza c3, , Prin-
cipiul prezumtiei de nevinovdtie impune, intre
altele, ca, in indeplinirea functiilor lor, instantele

¢ Mihail Udroiu, Ovidiu Predescu, Protectia europeana a
drepturilor omului si procesul penal roman, Tratat, Ed. All
Beck, p. 629.

’ Disponibila: https://hudoc.echr.coe.int/eng?i=001-112787
[accesat: 27.04.2022].

8 HCC nr. 27 din 30 octombrie 2018 privind controlul
constitutionalitatii unor dispozitii din articolul 185 din
Codul de procedura penald (arestarea preventiva in ca-
zul in care persoana nu si-a recunoscut vina in privinta
comiterii faptei imputate) (Sesizdrile nr. 130g/2018, nr.
133g/2018, nr. 134a/2018 si nr. 143g/2018).
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cumstance. The following rule follows from the
presumption of innocence: unproven guilt is
equal to proven innocence.

“In principle, it has been ruled in cas-
es Saunders against Great Britain and Murray
against Great Britain that silence cannot be
translated into an admission of guilt. If the in-
terpretation given to the silence is in the sense
of an acknowledgment of the accusation, one
can speak of the violation of the presumption
of innocence. However, the above principle is
not absolute, it can be violated if domestic law
allows and if all the guarantees provided by do-
mestic and international rules are respected.”®

In the case Turcan and Turcan v. Mol-
dova’, Decision from 23.10.2007, §. 51, “The
Court is particularly astonished by the reasons
for the detention of D.T. starting with November
8, 2005 [..Jnamely, that he refused to disclose
to the prosecution the names of witnesses who
could prove his innocence in the trial. It consid-
ers that this cannot be a ground for the arrest of
a person, but it is also a violation of an accused’s
right to remain silent, guaranteed by Article 6
of the Convention (see, among many others, Jal-
loh v. Germany [GC], no. 54810/00, § 100, ECHR
2006).”

In one of the cases examined 8, CC verified
the conformity of the provisions that allow the
application of pre-trial detention in the event
that the defendant did not plead guilty to the
alleged crime with the principle of presump-
tion of innocence, and whether or not these
provisions unjustifiably restrict the right to lib-
erty and security. In that case, §. 78, 83, 86, CC
mentions that, “The principle of the presump-
tion of innocence requires, inter alia, that, in the
performance of their duties, the courts should
not start from the preconceived notion that the
person committed the alleged act. The Europe-
an Court has emphasized that anyone accused of

6 Mihail Udroiu, Ovidiu Predescu, Protectia europeana a
drepturilor omului si procesul penal roman, Tratat, Ed. All
Beck, p. 629.

7 Available: https://hudoc.echr.coe.int/eng?i=001-112787
[accessed: 27.04.2022].

8DCC no. 27 of 30 October 2018 on the review of the con-
stitutionality of certain provisions of article 185 of the
Code of Criminal Procedure (pre-trial detention if the
person has not pleaded guilty to the alleged offense) (No-
tifications no. 130g/2018, no. 133g/2018, no. 134a/2018
and no. 143g/2018).
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de judecatd sd nu porneascd de la ideea precon-
ceputd potrivit cdreia persoana a comis fapta
imputatd. Curtea Europeand a subliniat cd orice
persoand acuzatd de comiterea unei infractiuni
are dreptul de a pdstra tdcerea si de a nu se au-
toincrimina. [...]. Dreptul la tdcere include: 1)
dreptul de a nu face nicio declaratie cu privire la
o faptd care i se atribuie ori o invinuire care i se
aduce, fdrd a i se putea imputa anterior nesince-
ritatea ca circumstantd agravantd; 2) libertatea
de a rdspunde sau nu, in cunostintd de cauzd, la
toate intrebdrile (dreptul la tdcere totald) sau
doar la unele intrebdri (dreptul la tdcere parti-
ald); 3) dreptul de a nu contribui la propria sa
incriminare (nemo tenetur se ipsum acusare).”

,Prezumtia de nevinovatie si dreptul la
tdcere nu sunt incalcate daca in instanta sunt
folosite probe obtinute de la acuzat impotriva
vointei lui dar care au o existenta independenta
de aceasta, spre exemplu documente gasite la
perchezitie sau probe biologice.”

»Concluziile despre vinovdtia persoanei
de sdvdrsirea infractiunii nu pot fi intemeiate pe
presupuneri.” Aceleasi prevederi sunt stipulate
si In art. 389 alin. (2) CPP. ,Daca lipsesc probe
care confirma, dovedesc cu certitudine Tnvinu-
irea si daca se epuizeaza toate posibilitatile de
administrare a altor probe, procesul penal este
clasat sau este pronuntata o sentinta de achita-
re. Concluziile instantei judecdtoresti cu privire
la vinovatia sau nevinovatia inculpatului trebu-
ie sa fie motivate In sentintd, indicandu-se pro-
bele cercetate. Sarcina de a dovedi vinovatia re-
vine acuzarii, inculpatul si aparatorul lui avand
posibilitatea In proces de a folosi orice mijloc
de proba pentru a o infirma.”?°

»Toate dubiile in probarea invinuirii care
nu pot fi inldturate, in conditiile prezentului cod,
se interpreteazd in favoarea bdanuitului, invinu-
itului, inculpatului” Prezumtia de nevinovatie

°D. ]. Harris, Law of the European Convention on Human
Rights, Ed. Butterworths, pag. 242, in Lancranjan Ale-
xandra Carmen. Incilcarea prezumtiei de nevinovitie
prin declaratii oficiale ale reprezentantilor statului.
Coordonator lucrare: Mihai Selegean. Institutul natio-
nal al magistraturii, Bucuresti, 2009, p. 8. Disponibil:
https://media.hotnews.ro/media_serverl/document-
2011-03-9-8374414-0-prezumtia-nevinovatie-studiu-
inm.pdf [accesat: 25.04.2022].

19 yrie Odagiu, Tudor Osoianu si altii. Drept procesual
penal. Partea generald. Ed. Academia , Stefan cel Mare” a
MAI, Chisinau, 2009, p. 85
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committing a crime has the right to remain si-
lent and not to incriminate himself. [...]. The right
to silence includes: 1) the right not to make any
statement concerning an act attributed to him
or an accusation brought against him, without
previously being liable for insincerity as an ag-
gravating circumstance; 2) freedom to answer
or not, knowingly, all questions (the right to to-
tal silence) or only some questions (the right to
partial silence); 3) the right not to contribute to
his own incrimination (nemo tenetur se ipsum
acusare).”

“The presumption of innocence and the
right to silence are not violated if evidence
obtained from the accused against his will is
used in court but which exists independently
of it, for example documents found during the
search or biological evidence.”

“Conclusions about the person’s guilt of
committing the crime cannot be based on as-
sumptions.” The same provisions are stipulated
in art. 389 paragraph (2) of the CCP. “If there is
no evidence to prove it, the accusation is prov-
en with certainty and if all the possibilities of
administering other evidence are exhausted,
the criminal case is closed or a sentence of ac-
quittal is pronounced. The conclusions of the
court regarding the guilt or innocence of the
defendant must be motivated in the sentence,
indicating the evidence investigated. The bur-
den of proving the blame belongs to the pros-
ecution, while the defendant and his defense
counsel having the opportunity in the process
to use any means of proof to refute it.”1°

“All doubts in proving the accusation that
cannot be removed, under the conditions of this
code, are interpreted in favor of the suspect, the
accused, the defendant.” The presumption of
innocence is a relative presumption that dis-
appears with the evidence to the contrary, i.e.

° D. ]J. Harris, Law of the European Convention on Hu-
man Rights, Ed. Butterworths, pag. 242, in Lancranjan
Alexandra Carmen. Incilcarea prezumtiei de nevinovitie
prin declaratii oficiale ale reprezentantilor statului. Co-
ordonator lucrare: Mihai Selegean. Institutul national al
magistraturii, Bucuresti, 2009, p. 8. Available: https://
media.hotnews.ro/media_serverl/document-2011-03-
9-8374414-0-prezumtia-nevinovatie-studiu-inm.pdf [ac-
cessed: 25.04.2022].

1 Turie Odagiu, Tudor Osoianu si altii. Drept procesual
penal. Partea generala. Ed. Academia ,Stefan cel Mare” a
MAI, Chisinau, 2009, p. 85.
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este o presupunere relativa care dispare o data
cu proba contrarie, adica atunci cand vinovatia
persoanei este demonstratd prin probe cer-
te. ,Daca aceasta certitudine nu se manifesta,
prezumtia de nevinovatie triumfa si poate fi
completata cu principiul ca orice indoiala este
in favoarea inculpatului - in dubio pro reo. Prin-
cipiul in dubio pro reo este in stransa aplicare
cu prezumtia de nevinovatie, deoarece la pro-
nuntarea unei condamnadri instanta nu se poate
bizui pe probabilitati.”!!

»Regula ,indoiala profita acuzatului” este
un compliment al prezumtiei de nevinovatie,
un principiu institutional care reflecta modul
in care marele principiu al aflarii adevarului se
regdseste in materia probatiunii”.’?

Textul legislatorului ,toate dubiile” tre-
buie inteles ca toate dubiile ce pun la indoia-
13, ridica semne de intrebare sau fac incerta si
dubioasad o posibila adoptare a unei hotarari
de condamnare a persoanei. Pornind de la pre-
vederea legala ca fiecare probd urmeazd sd fie
apreciatd din punct de vedere al pertinentei,
te probele in ansamblu - din punct de vedere al
corobordrii lor” (art. 101 alin. (1) CPP), dubiile
pot aparea in cazul In care instanta de judeca-
ta, cercetand probele in cadrul sedintelor, nu
poate decide asupra emiterii unei hotarari de
condamnare sau a unei hotdrari de achitare a
inculpatului. In aceeasi ordine de idei, formula
respectiva se va aplica si la faza urmaririi pe-
nale, atunci cand, la aceasta faza, organul de
urmadrire penald, in urma cercetdrii sub toate
aspectele, completa si obiectiva, a circumstan-
telor cauzei nu a stabilit adevarul. Prin urmare,
in urma administrarii intregului probatoriu,
procurorul, analizadnd aceste probe, este la li-
mita ludrii unei decizii, fie a expedia cauza in
instanta de judecata, fie a lua o decizie in favoa-
rea banuitului sau invinuitului.

In cauza Ajdari¢ contra Croatiei’?, Hotara-
rea din 13.12.2011, §. 35, Curtea a statuat, de
asemenea, in cauze referitoare la diverse as-
pecte 1n temeiul articolului 6 din Conventie in

1 Gheorghe Cocuta, Magda Cocuta. Aplicarea principiului
in dubio pro reo. in “Dreptul”nr. 10/2002, p. 123

2 Joan Doltu. Prezumtia de nevinovitie in legislatia roma-
neasca si in unele legislatii ale statelor Europei, in ,Drep-
tul”, nr. 4/1998, p. 75.

13 https://hudoc.echr.coe.int/fre?i=001-107989 [accesat:
25.04.2022].
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when the person’s guilt is proven by certain
evidence. “If this certainty does not manifest
itself, the presumption of innocence prevails
and can be supplemented by the principle that
any doubt is in favor of the defendant - in dubio
pro reo. The principle in dubio pro reo is in close
application with the presumption of innocence,
because when pronouncing a sentence the
court cannot rely on probabilities.”!!

“The rule “the doubt benefits the ac-
cused” is a compliment to the presumption of
innocence, an institutional principle that re-
flects how the great principle of finding truth is
found in the matter of probation”.!?

The text of the legislator “all doubts”
must be understood as all doubts that cast
doubt, raise questions or make uncertain and
doubtful a possible adoption of a judgment
convicting the person. Starting from the legal
provision that, each piece of evidence is to be
assessed in terms of its relevance, conclusion,
usefulness and veracity, and all the evidence as a
whole - in terms of their corroboration” (art. 101
paragraph (1) of the CCP), doubts may arise if
the court, examining the evidence at the hear-
ings, cannot decide on the issuance of a convic-
tion or a verdict of acquittal of the defendant.
On the same note, that formula will also ap-
ply to the phase of the criminal investigation,
when, at this stage, the criminal investigation
body, following the investigation in all aspects,
complete and objective, of the circumstances of
the case has not established the truth. There-
fore, following the administration of all the evi-
dence, the prosecutor, analyzing this evidence,
is on the verge of making a decision, either to
send the case to court or to take a decision in
favor of the suspect or accused.

In the case Ajdaric¢ against Croatia *3, De-
cision of 13.12.2011, §. 35, the Court has also
held, in cases relating to various matters under
article 6 of the Convention in connection with
criminal proceedings, that the burden of proof
lies with the prosecution and that any doubt
should benefit the accused.

11 Gheorghe Cocuta, Magda Cocuta. Aplicarea principiului
in dubio pro reo. In “Dreptul”nr. 10/2002, p. 123.

12Joan Doltu. Prezumtia de nevinovitie in legislatia roma-
neasca si in unele legislatii ale statelor Europei, in ,Drep-
tul”, nr. 4/1998, p. 75.

13 https://hudoc.echr.coe.int/fre?i=001-107989 [accessed:
25.04.2022].
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legatura cu procedurile penale, ca sarcina pro-
bei revine acuzarii si ca orice indoiala ar trebui
sa beneficieze acuzatul.

Sub acest aspect s-a pronuntat si CC, afir-
mand ca ,, [..] atunci cdnd dovezile furnizate nu
pot conduce la formarea unei convingeri ferme
si concordante cu privire la vinovdtia persoanei
acuzate, instanta de judecatd trebuie sd aplice
principiul in dubio pro reo, potrivit cdruia orice
dubiu profitd inculpatului.”**

Examinand demersul privind aplicarea
fata de Invinuit a masurii arestarii preventive,
judecatorul de instructie, la etapa aplicarii ma-
surilor preventive, nu este In drept sa puna in
discutie chestiunea privind vinovatia persoa-
nei, careia i se incrimineaza infractiunea, insa
verificd daca exista probe suficiente si indici
temeinici ce pot confirma o presupunere rezo-
nabila ca invinuitul a comis o infractiune.

intr-o hotirare, cu un impact considera-
bil in ceea ce priveste abuzurile organelor judi-
ciare in materia arestului preventiv, CC a statu-
at: ,Prezumtia de nevinovdtie nu inseamnd insa
cd pe parcursul procesului penal nu ar putea fi
luate mdsuri procesuale fmpotriva celui cerce-
tat. Ceea ce impune acest principiu este, pe de o
parte, cd arestarea unei persoane nu inseamnd
cd la sfarsitul procesului aceasta va fi condam-
natd, ci cd este posibild orice solutie, inclusiv cea
de achitare. Pe de altd parte, atunci cdnd aplica
0 mdsurd preventivd, judecdtorul nu va pune in
discutie chestiunea privind vinovdtia persoanei
bdnuite de a fi comis o infractiune, ci numai daca
sunt probe sau informatii suficiente din care sd
reiasd bdnuiala cd acea persoand a comis acea
faptd. Persoana supusd unei mdsuri preventi-
ve, In conformitate cu principiul prezumtiei de
nevinovdtie, se considerd nevinovatd si trebuie
tratatd cu nepdrtinire si umanism, in conditii
ce nu cauzeazd suferinte fizice sau morale si nu
injosesc demnitatea persoanei. In acelasi timp,
Curtea Europeand a stabilit cd prezumtia este
in favoarea eliberdrii. Astfel, pdnd la condam-
nare, persoana trebuie prezumatd nevinovatd si
scopul esential al dispozitiei articolului 5§ 3 din
Conventie este de a cere eliberarea sa provizorie

Decizia Curtii Constitutionale nr. 47 din 22.05.2018 de
inadmisibilitate a sesizarii nr. 56g/2018 privind exceptia
de neconstitutionalitate a unor prevederi din articolul 94
alin. (1) din Codul de procedura penala (excluderea pro-
belor din dosarul penal) (pct..56).
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The CC also ruled in this regard, stating
that, “[...] where the evidence provided cannot
lead to the formation of a firm and consistent
conviction as to the guilt of the accused person,
the court must apply the principle in dubio pro
reo, according to which any doubt benefits the
defendant.”'*

Examining the application of the meas-
ure of pre-trial detention against the accused,
the investigating judge, at the stage of applying
the pre-trial measures, is not entitled to raise
the issue of the guilt of the person charged with
the crime, but verifies that there is sufficient
evidence and solid indices to support a reason-
able presumption that the accused has commit-
ted an offense.

In a decision, with a considerable impact
on the abuses of judicial bodies in the matter
of pre-trial detention, the CC has ruled: “The
presumption of innocence does not mean, how-
ever, that during the criminal trial no procedur-
al measures could be taken against the inves-
tigated person. On the one hand, this principle
entails, that the arrest of a person does not de-
finitively mean that he will be convicted at the
end of the trial, but that any solution is possible,
including acquittal. On the other hand, when ap-
plying a precautionary measure, the judge will
not discuss the question of the guilt of the person
suspected of having committed a crime, but only
if there is sufficient evidence or information to
show the suspicion that person committed that
act. The person subject to a preventive measure,
in accordance with the principle of the presump-
tion of innocence, is considered innocent and
must be treated impartially and humanely, in
conditions that do not cause physical or moral
suffering and do not degrade the person’s dig-
nity. At the same time, the European Court has
ruled that the presumption is in favor of release.
Thus, until the conviction, the person must be
presumed innocent and the essential purpose of
the provision of Article 5 § 3 of the Convention is
to request his provisional release once the need
for continued detention has ceased (McKay v.

* Decision of the Constitutional Court no. 47from
22.05.2018 of inadmissibility of the notification no.
56g/2018 on the exception of unconstitutionality of cer-
tain provisions from article 94 paragraph (1) of the Code
of Criminal Procedure (exclusion of evidence from the
criminal case) (point 56).
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odatd ce necesitatea continudrii detentiei a in-
cetat (McKay v. Regatul Unit [MC], nr. 543/03,
§41).%

Prin Decizia CP al CS] RM s-a constatat
ca judecatorul de instructie nu este in drept a
se expune asupra nevinovatiei persoanei, asu-
mandu-si atributii care 1i revin instantei de ju-
decata ce judeca cauza penald in fond.!®

»,Regula este in favoarea inculpatului,
pentru ca statul are posibilitati multiple de a
verifica prin toate probele posibile daca acesta
este vinovat, in timp ce, in sens invers, inculpa-
tul ar avea posibilitati restranse de a-si dovedi
nevinovatia. De asemenea, inculpatul s-ar afla
deseori in situatia de a proba un fapt negativ,
ceea ce l-ar situa aproape de probatio diabolica,
chiar daca faptul negativ ar putea fi probat une-
ori prin fapte pozitive determinate”.'’

Sustinem aceasta pozitie, deoarece sta-
tul, prin intermediul organelor de urmarire pe-
nala, dispune de tot arsenalul de instrumente
si parghii pentru administrarea probelor, ceea
ce nu o are persoana acuzata, In special la faza
urmadririi penale. Chiar dacd, la aceasta faz3,
persoana respectiva dispune de garantii proce-
suale, implicit dreptul la aparare, ultima poate
sa-si exercite limitat posibilitatea de a aduce
probe ce ar demonstra nevinovatia, deoarece
aceste probe pot fi obtinute la fel de catre or-
ganul de urmarire penald, la cererea apararii.
Prin urmare, atunci cand exista limita decizio-
nala si apar dubiile asupra persoanei ca anume
aceasta a comis o infractiune, procurorul tre-
buie sa scoatd persoana de sub urmarirea pe-
nald, sa Inceteze urmarirea penald in privinta
banuitului sau invinuitului, fie sa claseze pro-
cesul penal. Aceeasi formula se va aplica si la
faza judecarii cauzei, unde instanta va emite o
sentinta de achitare a inculpatului.

Un lucru esential este ca prezumtia de
nevinovatie poate fi afectata si atunci cand din
continutul probelor persoana poate fi declara-

15 Hotararea Curtii Constitutionale a RM privind exceptia
de neconstitutionalitate a alineatelor (3), (5), (8) si (9) ale
articolului 186 din Codul de procedura penala (termenul
arestului preventiv): nr.3 din 23 februarie 2016, §84-86. in:
Monitorul Oficial al Republicii Moldova, 2016, nr. 49-54.

¢ Decizia Colegiului penal al Curtii Supreme de Justitie a
Republicii Moldova, dos.nr.1r/e-86/2005 din 06.09.2005.
7 Teodor-Viorel Gheorghe. Aflarea adevarului, princi-
piu fundamental al procesului penal. Editura Hamangiu,
Bucuresti, 2021, p. 77.
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Great Britain [MC], no. 543/03, § 41).”%

By the CC Decision of the SCJ of the Re-
public of Moldova, it was found that the inves-
tigating judge is not entitled to expose himself
on the innocence of the person, assuming attri-
butions incumbent on the court that judges the
criminal case.'®

“The rule is in favor of the defendant, be-
cause the state has multiple possibilities to ver-
ify through all possible evidence if he is guilty,
while, conversely, the defendant would have
limited possibilities to prove his innocence.
Also, the defendant would often be in a position
to prove a negative fact, which would place him
close to probatio diabolica, even if the negative
fact could sometimes be proven by certain pos-
itive facts”."’

We support this position, because the
state, through the criminal investigation bod-
ies, has the entire arsenal of tools and levers
for the administration of evidence, which the
accused person does not have, especially at the
stage of the criminal investigation. Even if, at
this stage, the person has procedural guaran-
tees, implicitly the right to defense, the latter
may exercise to a limited extent the possibility
to bring evidence that would prove innocence,
because this evidence can also be obtained by
the criminal investigation body, at the request
of the defense. Therefore, when there is a deci-
sion-making limit and there are doubts about
the person that he or she has committed a
crime, the prosecutor must remove the person
from criminal prosecution, stop the criminal
prosecution of the suspect or accused, or close
the criminal case. The same formula will apply
to the trial phase of the case, where the court
will issue a sentence of acquittal of the defend-
ant.

An essential thing is that the presump-

15 Decision of the Constitutional Court of the Republic of
Moldova on the exception of unconstitutionality of the
paragraphs (3), (5), (8) and (9) of the article 186 of the
Code of Criminal Procedure (the term of pre-trial deten-
tion): no.3 of 23 February 2016, §84-86. In: Monitorul Ofi-
cial of the Republic of Moldova, 2016, no. 49-54.

16 Decision of the Criminal College of the Supreme Court of
Justice of the Republic of Moldova, file.no.1r/e-86/2005
from 06.09.2005.

17 Teodor-Viorel Gheorghe. Aflarea adevarului, princi-
piu fundamental al procesului penal. Editura Hamangiu,
Bucuresti, 2021, p. 77.
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td vinovata de comiterea unei infractiuni. Prin
»continutul probelor” se are in vedere modul in
care probele au fost administrate, felul in care
organul de urmadrire penala si-a motivat actele
sale procesuale etc.

JAstfel, In cauza Bernard contra Frantei,
Curtea a admis ca prezumtia de nevinovatie
este incidenta si poate fi incdlcata si in etapa
administrarii probelor.”!8

Analizdnd aceasta circumstanta si
reiesind din practica CEDO, suntem de pare-
rea ca unele parti, cum ar fi specialistul sau ex-
pertul, trebuie sa se abtinad de a face aprecieri
cu privire la vinovatia unei persoane, chiar si
atunci cand este chemat de organul de urma-
rire penald de a da explicatii cu privire la ra-
portul de constatare sau, respectiv, a celui de
expertiza. Concluziile respective trebuie date
doar In limita stricta a intrebarilor organului
de urmarire penala si pe masura specialitatii,
adica doar asupra cercetadrilor concrete efectu-
ate cu privire la obiectul constatarii sau al ex-
pertizei.

Reiesind din prevederile art. 87 alin. (1),
(3) si art. 88 alin. (1), (2) ale CPP, specialistul
si expertul nu sunt persoane interesate in re-
zultatele procesului penal si nu pot fi implicate
in acest proces ca specialist sau expert in pro-
bleme juridice. Am putea deduce, reiesind si
din continutul principiului contradictorialitatii,
ca legislatorul a avut In vedere ca specialistul
si expertul nu-si pot Insusi atributiile organu-
lui de urmarire penald, a procurorului sau a
instantei de judecata. Totusi, aceste reglemen-
tari nu dicteaza direct aceste aspecte si, prin
urmare, nu pot fi interpretate in acest mod.
Intr-o astfel de situatie, propunem modifica-
rea si completarea acestor norme procesuale,
intrucat legea sa prevada concret acest lucru.
Totodatd, propunem modificarea normelor
invocate in asa mod Incat acestea sa interzica
specialistului sau expertului sa faca aprecieri
cu privire la vinovatia unei persoane. Or, acest
fapt tine de competenta instantei de judecata.

18 CEDO, cauza Bernard c. Frantei, cererea nr. 22885/93,
hotararea din 23 aprilie 1998, Recueil 1998-I], citat de
Alexandra Caramen Lancranjan, auditor de justitie, Insti-
tutul National al Magistraturii. incilcarea prezumtiei de
nevinovatie prin declaratii oficiale ale reprezentantilor
statului. Revista Forumul Judecatorilor - Nr. 2/2009, p.
114 (p. 116). Disponibil: https://papers.ssrn.com/sol3/
papers.cfm?abstract_id=1892104 [accesat: 19.04.2022].
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tion of innocence can be affected even when
from the content of the evidence the person
can be found guilty of committing a crime. The
“content of the evidence” refers to the way in
which the evidence was administered, how the
criminal investigation body motivated its pro-
cedural acts, etc.

“Thus, in the case of Bernard against
France, the Court admitted that the presump-
tion of innocence was incidental and could be
infringed at the time of the taking of evidence.”1®

Analyzing this circumstance and based
on the practice of the ECHR, we are of the opin-
ion that some parties, such as the specialist or
the expert, must refrain from making assess-
ments regarding the guilt of a person, even
when summoned by the criminal investigation
body to give explanations regarding the find-
ing report or, respectively, the expert report.
Those conclusions must be given only within
the strict limits of the questions of the criminal
investigation body and according to the spe-
cialty, i.e. only on the concrete investigations
carried out regarding the object of the finding
or the expertise.

Proceeding from the provisions of art. 87
paragraphs (1), (3) and art. 88 paragraphs (1),
(2) of the Code of Criminal Procedure, the spe-
cialist and the expertare not persons interested
in the results of the criminal trial and cannot be
involved in this process as a specialist or expert
in legal matters. We could deduce, also from
the content of the adversarial principle that
the legislator took into account the fact that the
specialist and the expert cannot assume the at-
tributions of the criminal investigation body, of
the prosecutor or of the court. However, these
regulations do not directly dictate these issues
and therefore cannot be interpreted in this
way. In such a situation, we propose to amend
and supplement these procedural rules, where-
as the law specifically provides for this. At the
same time, we propose to amend the rules in-
voked in such a way as to prohibit the specialist

18 ECHR, the case Bernard v. France, application no.
22885/93, decisions of 23 April 1998, Recueil 1998-1], cit-
ed by Alexandra Caramen Lancrdnjan, justice auditor, Na-
tional Institute of Magistracy. Violation of the presumption
of innocence by official statements of state representatives.
Magazine Forumul Judecatorilor - No. 2/2009, p. 114 (p.
116). Available: https://papers.ssrn.com/sol3/papers.cf-
m?abstract_id=1892104 [accessed: 19.04.2022].
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Totodata, incdlcarea principiului
prezumtiei de nevinovatie poate avea loc, dupa
cum am mentionat anterior, si prin modul cum
organele judiciare (organul de constatare, cel
de urmarire penald, procurorul si instanta de
judecata) isi intocmesc actele procesuale, pre-
cum si felul cum aceste organe le motiveaza.

In cauza Minelli c. Elvetia pe langi alte-
le, s-a constatat o Incalcare indirecta a princi-
piului respectiv prin faptul motivarii deciziei
judecatoresti. Curtea a mentionat ca [...] Aceas-
ta poate fi adevdrat chiar si in absenta unei con-
statdri formale; ea evidentiazd existenta unei
motivatii care sugereazd cd tribunalul considera
acuzatul vinovat. [...].”*° Astfel, Curtea a notat ca
decizia instantei de judecata a continut o moti-
vare prin care se intelegea ca judecdtorul care
a solutionat litigiul a perceput persoana trimisa
in instanta ca fiind deja persoana vinovata.

Existd o Incalcare a prezumtiei de nevi-
novatie daca o hotarare judecatoreasca reflecta
sentimentul ca un acuzat este vinovat, desi vi-
novatia sa nu a fost In prealabil stabilita potri-
vit legii. Este suficient, chiar si in absenta unei
constatari formale, sa existe motive care sa
sugereze ca instanta il priveste pe acuzat ca pe
un vinovat (Hot. CtEDO Nestak c. Slovaciei din
27.02.2007, §. 88). %

in cauza Chesne c. Frantei, s-a constatat
ca motivarea hotdrarilor de arestare preventi-
va releva ideea preconceputa cu privire la vino-
vatia reclamantului, iar nu o simpla descriere
a unei suspiciuni rezonabile, In sensul juris-
prudentei CtEDO. Instanta europeana a retinut
astfel neindeplinirea conditiilor referitoare la
impartialitatea instantei, deoarece judecatorul
francez nu s-a limitat la o apreciere sumara a
faptelor de care era acuzat reclamantul pen-
tru a justifica pertinenta mentinerii in arest a
acestuia, ci s-a pronuntat cu privire la existenta
unor elemente privind vinovatia acestuia prin
raportare la acuzatia care ii era adusa (Hot.
CtEDO din 22.04.2010, §.37-40). #

Prin urmare, organele de drept trebuie sa
se abtina sa intocmeasca acte procesuale, prin

Hot.CtEDOdin25.03.1983,8.37.Disponibila: https://hudoc.
echr.coe.int/eng#{%22itemid%22:[%22001-57540%22]}.
[accesat: 21.04.2022].
20 Disponibila: https://hudoc.echr.coe.int/eng?i=001-79608
[accesat: 28.04.2022].
21 Disponibila: https://hudoc.echr.coe.int/eng?i=001-98393
[accesat: 28.04.2022].
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or expert from making assessments regarding
a person’s guilt. Or, this is within the jurisdic-
tion of the court.

At the same time, the violation of the
principle of the presumption of innocence can
take place, as mentioned above, by the way,
the judicial bodies (the finding body, the crim-
inal investigation body, the prosecutor and the
court) draw up their procedural documents, as
well as the way these bodies motivate them.

In the case Minelli v. Switzerland, among
others, an indirect breach of that principle was
found in the statement of reasons for the judg-
ment. The court mentioned [..] This may be
true even in the absence of a formal finding; it
highlights the existence of a statement suggest-
ing that the court finds the accused guilty. [...]."*°
Thus, the Court noted that the decision of the
court contained a reasoning which meant that
the judge who settled the dispute perceived the
person sent to court as already guilty.

There is a violation of the presumption of
innocence if a court decision reflects the feeling
that an accused is guilty, even though his guilt
has not been previously established by law. It is
sufficient, even in the absence of a formal find-
ing, that there are grounds to suggest that the
court regards the accused as guilty (ECHR Deci-
sion Nestak v. Slovakia of 27.02. 2007, §. 88).%°

In the case of Chesne v. France, it was
found that the reasoning of the pre-trial de-
tention orders revealed the preconceived no-
tion of the applicant’s guilt, and not a simple
description of a reasonable suspicion, within
the meaning of ECHR case law. The European
Court of Justice thus held that the conditions
relating to the impartiality of the court had not
been met, as the French judge did not confine
himself to a summary assessment of the facts
of which the applicant was accused in order
to justify his detention, but ruled on the exist-
ence of evidence to him in relation to the accu-
sation brought against him (ECHR Decision of
22.04.2010, §.37-40). #

Therefore, the law enforcement bodies

YECHRDecisionof25.03.1983,§.37.Available: https://hudoc.
echr.coe.int/eng#{%22itemid%22:[%22001-57540%22]}.
[accessed: 21.04.2022].

20 Available: https://hudoc.echr.coe.int/eng?i=001-79608
[accessed: 28.04.2022].

2 Available: https://hudoc.echr.coe.int/eng?i=001-98393
[accessed: 28.04.2022].
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continutul cdrora reiese vinovatia persoanei,
chiar si indirect. Aceste organe au obligatia si
dreptul de a administra probe atat in favoarea,
cat si in defavoarea banuitului sau invinuitului,
insa fara stabilirea vinovatiei. Un exemplu eloc-
vent este cauza Diacenco c. Romaniei, Hot. CtE-
DO din 07.02.2012, §. 62-66,*21n care CtEDO a
retinut ca, desi in dispozitivul hotararii Curtea
de apel a mentinut solutiile de achitare pro-
nuntate de instantele inferioare pe latura pe-
nala, considerentele hotararii au acelasi efect
obligatoriu ca si dispozitivul pe care il explica.
Desi Curtea de apel a mentinut hotdrarea de
achitare a instantelor inferioare, in incercarea
de a proteja interesele legitime ale pretinsei
victime, a afirmat In mod explicit cd reclaman-
tul este vinovat de infractiunea pentru care a
fost trimis 1n judecata, depasind astfel limitele
analizei Tn materia actiunii civile si punand sub
dubiu corectitudinea solutiei de achitare. Pe
cale de consecinta, instanta europeana a con-
statat Incdlcata prezumtia de nevinovatie.

Exprimarea de suspiciuni cu privire la
nevinovatia unui acuzat nu este acceptabila
dupad pronuntarea unei hotarari definitive de
achitare. Odata ce achitarea, chiar dispusa pen-
tru existenta unui dubiu, a devenit definitiv3,
ea nu este compatibild cu respectarea art. 6 pa-
rag. 2 CEDO: exprimarea de dubii cu privire la
nevinovatia celui achitat, chiar daca acestea ar
rezulta din considerentele hotdrarii de achitare
(Hot. CtEDO Vassilios Stravropoulos c. Greciei
din 27.09.2007, §. 38).

Consideram 1in calitate de problema
practica faptul ca organele de drept Intocmesc
actele procesuale prin utilizarea unor texte si
exprimari care fie afecteaza in mod direct, fie
pot afecta prezumtia de nevinovatie. Chiar si
ordonanta de punere sub invinuire si Tnainta-
rea acuzarii nu Inseamna ca persoana este deja
vinovata.

In majoritatea rapoartelor intocmite de
ofiterii de urmarire penala in ordinea art. 289
CPP si a rechizitoriilor Intocmite de procurori
se folosesc texte ca ,vinovatia banuitului (invi-
nuitului) se dovedeste prin urmatoarele pro-
be”, ,persoana se face vinovata de comiterea
infractiunii, iar vinovatia acestuia se dovedeste
prin” etc. Aceste texte, dupa noi, incalca prin-

22 Disponibila: https://hudoc.echr.coe.int/eng?i=001-123624
[accesat: 25.04.2022].
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must refrain from drawing up procedural doc-
uments, the content of which shows the guilt of
the person, even indirectly. These bodies have
the obligation and the right to administer ev-
idence both in favor and against the suspect
or accused, but without establishing guilt. An
eloquent example is the case of Diacenco v.
Romania, ECHR Decision of 07.02. 2012, §. 62-
66,2 by which the ECHR held that, although in
the operative part of the judgment the Court
of Appeal upheld the acquittals handed down
by the lower courts on the criminal side, the
recitals of the judgment have the same bind-
ing effect as the operative part. Although the
Court of Appeal upheld the decision to acquit
the lower courts, in an attempt to protect the
legitimate interests of the alleged victim, it ex-
plicitly stated that the applicant was guilty of
the offense for which he had been prosecuted,
thus exceeding the scope of the action analysis
and questioning the correctness of the acquit-
tal. As a result, the European court found the
presumption of innocence violated.

The expression of suspicions regarding
the innocence of an accused is not acceptable
after the pronouncement of a final acquittal
decision. Once the acquittal, even ordered for
the existence of a doubt, has become final, it
is not compatible with the observance of art.
6 paragraph 2 of the ECHR concerning the ex-
pression of doubts regarding the innocence of
the acquitted person, even if they would result
from the considerations of the acquittal deci-
sion (ECHR Decision Vassilios Stravropoulos v.
Greece of 27.09.2007, §. 38).

We consider as a practical problem the
fact that the law enforcement bodies draw up
the procedural acts by using texts and expres-
sions that directly affect or may affect the pre-
sumption of innocence. Even an ordinance and
indictment do not mean that the person is al-
ready guilty.

In most of the reports prepared by the
criminal investigation officers in the order
of art. 289 of the CCP and of the indictments
drawn up by the prosecutors, the following
texts are used: “the guilt of the suspect (ac-
cused) is proved by the following evidence”,
“the person is guilty of committing the crime,

22 Available: https://hudoc.echr.coe.int/eng?i=001-123624
[accessed: 25.04.2022].
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cipiul respectiv, deoarece nici ofiterii de urma-
rire penala si nici procurorii nu sunt abilitati
cu atributiile instantei de judecata (a se vedea
principiul contradictorialitatii) si, respectiv,
nu au dreptul si declare persoana vinovata. in
aceste acte procesuale trebuie folosite texte ce
nu afecteaza acest drept, precum: , exista sufici-
ente probe pentru a-l pune sub Invinuire si a-i
fnainta acuzarea” sau ,probele administrate in
faza urmaririi penale sunt suficiente pentru a
fnainta cauza in instanta de judecata in privinta
fnvinuitului.” etc. Texte si expresii asemandtoa-
re care pot Incadlca prezumtia de nevinovatie
sunt utilizate si In alte acte procesuale, in spe-
cial cele de dispunere, cum ar fi: ordonantele
de perchezitie, de ridicare, de dispunere a ma-
surilor speciale de investigatii, de punere sub
sechestru etc.

Cum s-ar Incalca prezumtia nevinovatiei
in cazul in care, In urma probelor administrate,
urmadrirea penala in privinta persoanei s-ar in-
ceta? Poate fi afectata prezumtia de nevinovatie
prin continutul ordonantei respective?

»#Actul prin care Inceteaza urmarirea pena-
1a nu trebuie nsa sd contina constatari sau suge-
rari ale existentei vinovitiei. Incetarea urmaririi
penale nu da dreptul la despagubiri sau chel-
tuieli de judecata dar, din jurisprudenta Curtii
Europene, s-a desprins posibilitatea constatarii
unei incalcari a prezumtiei de nevinovatie daca
hotararea prin care se refuza acordarea cheltu-
ielilor echivaleaza cu o constatare de culpabilita-
te, daca aceasta culpa nu a fost stabilita anterior
pe cale judiciara iar reclamantul nu a avut posi-
bilitatea exercitarii dreptului la aparare in ceea
ce priveste vinovatia, In procesul ce are ca obiect
rambursarea cheltuielilor.”#

sInstanta europeana a decis ca in situatia
in care s-a dispus fncetarea urmaririi penale
a unei persoane, Imprejurarea ca aceasta nu a
fost condamnata penal nu este de natura s-o
ifmpiedice sa ,beneficieze” de prezumtia de
nevinovatie ,in orice alta procedura, de ori-
ce naturd, inclusiv in cadrul unei proceduri
disciplinare.”*

23 Corneliu Birsan. Conventia europeana a drepturilor
omului. Comentariu pe articole. Volumul I. Ed. All Beck,
p. 541.

24 Corneliu Birsan. Conventia europeana a drepturilor
omului. Comentariu pe articole. Editia 2. Editura C.H.
Beck, Bucuresti, 2010, p. 535.
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and his guilt is proved by” etc. These texts, in
our view, violate that principle, because nei-
ther the criminal investigation officers nor the
prosecutors are empowered with the powers
of the court (see the principle of adversarial
proceedings) and, respectively, have no right to
plead guilty. Texts that do not affect this right
should be used in these procedural acts, such
as: “there is sufficient evidence to prosecute
and forward the charge” or “evidence adminis-
tered in the criminal investigation phase is suf-
ficient to bring the case to court regarding the
accused” etc. Texts and similar expressions that
may infringe the presumption of innocence are
also used in other procedural acts, in particu-
lar those of disposition, such as: ordinances for
search, lifting, ordering special investigative
measures, sequestration etc.

How would the presumption of inno-
cence be violated if, as a result of the evidence
administered, the criminal prosecution of the
person ceased? Can the presumption of inno-
cence be affected by the content of that ordi-
nance?

“However, the act terminating the crim-
inal investigation must not contain findings or
suggestions of the existence of guilt. Termina-
tion of criminal proceedings does not entitle to
compensation or costs but, from the case law
of the European Court, the possibility of find-
ing a breach of the presumption of innocence
has been established if the decision refusing
to grant costs amounts to a finding of guilt, if
this guilt has not been established previously in
court and the plaintiff did not have the oppor-
tunity to exercise his right to defense in respect
of guilt, in the process of reimbursing.”?3

“The European Court has ruled that in
the event that a person has been prosecuted,
the fact that he or she has not been criminally
convicted is not such as to prevent him or her
from “benefiting” from the presumption of in-
nocence “in any other proceedings of any kind,
including in disciplinary proceedings.”**

An important thing is that compared to

2 Corneliu Birsan. Conventia europeand a drepturilor
omului. Comentariu pe articole. Volumul I. Ed. All Beck,
p. 541.

24 Corneliu Birsan. Conventia europeand a drepturilor
omului. Comentariu pe articole. Editia 2. Editura C.H.
Beck, Bucuresti, 2010, p. 535.
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Un lucru important este ca, comparativ
cu alte principii, de pilda cel al legalitatii, asi-
gurdrii dreptului la aparare, dreptului la un
proces echitabil etc.,, o data ce acestea au fost
incalcate, duc fie la nulitatea actelor procesua-
le, fie la inadmisibilitatea probelor, pe cand in-
calcarea prezumtiei de nevinovatie nu duce la
aceste sanctiuni procesuale. Acest principiu nu
afecteaza nici solutia pe cauza penala.

JIncilcarea prezumtiei de nevinovatie ca
drept subiectiv nu duce la nulitatea actelor care
au adus atingere acestui drept, ci poate condu-
ce la atragerea raspunderii delictuale a persoa-
nei vinovate sau a autoritatii.”?°

Un element important este folosirea in
procesul civil a materialelor din cauza penala
in care persoana a fost achitatd, scoasa de sub
urmadrirea penala sau urmadrirea penala a fost
incetatd in privinta acesteia. In acest caz este
sau nu afectatd prezumtia de nevinovatie a
persoanei?, si In general, pot fi admise aceste
materiale pentru a fi anexate la cererea de che-
mare In judecata?

,Folosirea unor probe din procesul pe-
nal in care s-a dispus achitarea, in procesul ci-
vil ulterior nu-i schimba acestuia natura si nu
atrage incidenta paragrafului 2 al articolului 6
din Conventie. In acest sens poate fi consultati
jurisprudenta Curtii si opiniile Comisiei in cau-
ze precum X contra Austriei. In White contra Su-
ediei, Curtea a stabilit ca garantia instituita de
Conventie nu este incidenta cand nu exista nici
mdcar riscul iminent ca o persoana sa devina
acuzata in materie penala.”?¢

Prin urmare, in cazul in care o persoana
se adreseaza cu o cerere de chemare in judecata
in temeiul Legii nr. 1545 din 25.02.1998 privind
modul de reparare a prejudiciului cauzat prin
actiunileilicite ale organelor de urmarire penal3,
ale procuraturii si ale instantelor judecatoresti,
aceastd persoand poate anexa la cerere copii ale
documentelor procesuale care demonstreaza
lezarea unui drept. Pe de alta parte, statul, prin

%5 Denisa Barbu. Drept procesual penal. Partea generala.
Editura Lumen, Iasi, 2016, p. 32.

2 Lancranjan Alexandra Carmen. Incilcarea prezumtiei
de nevinovatie prin declaratii oficiale ale reprezentantilor
statului. Coordonator lucrare: Mihai Selegean. Institutul
national al magistraturii, Bucuresti, 2009, p. 9. Disponibil:
https://media.hotnews.ro/media_server1l/document-
2011-03-9-8374414-0-prezumtia-nevinovatie-studiu-
inm.pdf [accesat: 25.04.2022].
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other principles, such as legality, ensuring the
right to defense, the right to a fair trial, etc,,
once they have been violated, they lead to the
nullity of procedural documents or the inad-
missibility of evidence, while the violation pre-
sumption of innocence does not lead to these
procedural sanctions. This principle does not
affect the solution to the criminal case either.

“Violation of the presumption of inno-
cence as a subjective right does not lead to the
nullity of the acts that infringed this right, but
may lead to the criminal liability of the guilty
person or the authority.”?

An important element is the use in the
civil process of the materials due to the crim-
inal case in which the person was acquitted,
removed from the criminal investigation or the
criminal investigation was terminated in re-
spect of him. In this case, is the presumption of
innocence of the person affected or not?, and
overall, can these materials be accepted for at-
tachment to the summons?

“The use of evidence from the crimi-
nal proceedings in which the acquittal was
ordered, in the subsequent civil proceedings
does not change its nature and does not attract
the incident of paragraph 2 of Article 6 of the
Convention. In this regard, the case law of the
Court and the views of the Commission in cases
such as X against Austria can be consulted. In
the case White against Sweden, the Court held
that the guarantee established by the Conven-
tion is not incidental when there is not even the
imminent risk of a person being prosecuted in
criminal matters.”%¢

Therefore, if a person files a lawsuit un-
der Law no. 1545 of 25.02.1998 on how to re-
pair the damage caused by the illicit actions of
the criminal investigation bodies, the prose-
cutor’s office and the courts, this person may
attach to the request copies of procedural doc-
uments proving the violation of a right. On the
other hand, the state, through its bodies, can

% Denisa Barbu. Drept procesual penal. Partea generala.
Editura Lumen, lasi, 2016, p. 32.

2% Lancranjan Alexandra Carmen. incilcarea prezumtiei
de nevinovatie prin declaratii oficiale ale reprezentantilor
statului. Coordonator lucrare: Mihai Selegean. Institutul
national al magistraturii, Bucuresti, 2009, p. 9. Disponibil:
https://media.hotnews.ro/media_server1/document-
2011-03-9-8374414-0-prezumtia-nevinovatie-studiu-
inm.pdf [accesat: 25.04.2022].
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intermediul organelor sale, poate sa prezinte si
el asemenea documente. Acest lucru nu Incalca
prezumtia de nevinovatie a persoanei.

»#Atunci cand sunt atasate la dosarul cauzei
antecedentele penale ori fisa de cazier judiciar,
simpla lor prezenta si posibilitatea judecatorului
de a le consulta nu atrage in mod independent o
Incalcare a articolului 6-2. Cu toate acestea, daca
inculpatul considera ca atasarea cazierului ju-
diciar la dosarul cauzei a influentat instanta in
deliberare, acesta trebuie sa dovedeasca in ce
mod a fost influentat judecitorul. In acest caz
exista o obligatie a reprezentantilor statului de
a da posibilitatea administrarii de probe pentru
dovedirea acestui fapt.”?’

Modalitatea respectiva ,de influenta” a
judecatorilor poate avea loc nu doar la judeca-
rea fondului cauzei, ci si atunci cand in privinta
fnvinuitului sau inculpatului se pot aplica ma-
suri preventive, In special arestul. Totusi, dova-
da in acest caz apartine invinuitului sau incul-
patului. Prin urmare, aceasta circumstanta este
aplicabila nu doar fazei de judecats, ci si fazei
de urmarire penala.

In cauza Albert si Le Compte c. Belgi-
ei?® din 10.02.1983, §. 40, CtEDO a subliniat ca
,Consiliul Provincial a tinut intr-adevdr seama
de antecedentele reclamantei in scopul stabilirii
sanctiunii [...] Consiliul Provincial si-a intemeiat
opinia pe o serie de factori concordanti, inclu-
siv declaratiile proprii ale dr. Albert. In cele din
urmd, in nicio etapd dr. Albert nu a oferit dovezi
in contrariu.”

Este de mentionat faptul ca inculpatul
beneficiaza de prezumtia de nevinovatie chiar
si dupa pronuntarea unei hotarari de condam-
nare in prima instanta, pe parcursul judecatii in
apel, legiuitorul reglementand caracterul sus-
pensiv al apelului (CtEDO, Hot. CtEDO Konstas
c. Greciei din 24.05.2011, §. 36). %°

Pe cale de consecintd, CtEDO a apreciat ca
instanta de recurs, in timp ce dispunea incetarea
procesului penal, a pus sub indoiala nevinovatia
reclamantului pronuntandu-se cu privire la vino-
vatia acestuia potrivit Codului penal, Incalcand

27 Mihail Udroiu. Ovidiu Predescu, Protectia europeana a
drepturilor omului si procesul penal roman, Tratat, Ed. All
Beck p.. 625.

28 Disponibila: https://hudoc.echr.coe.int/eng?i=001-57422
[accesat: 25.04.2022].

2 Disponibila: https://hudoc.echr.coe.int/eng?i=001-104857
[accesat: 28.04.2022].
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also present such documents. This does not vi-
olate the person’s presumption of innocence.

“When criminal background or criminal
records are attached to the case file, their mere
presence and the possibility for the judge to
consult them do not independently lead to a vi-
olation of Article 6-2. However, if the defendant
considers that the attachment of the criminal re-
cord to the case file influenced the court in the
deliberation, he must prove how the judge was
influenced. In this case there is an obligation of
the representatives of the state to give the possi-
bility to administer evidence to prove this fact.”?’

That “influence” of judges can take place
not only when judging the merits of the case,
but also when preventive measures can be ap-
plied to the accused or defendant, in particular
the arrest. However, the evidence in this case
belongs to the accused or defendant. There-
fore, this circumstance is applicable not only to
the trial phase, but also to the criminal investi-
gation phase.

In the case Albert and Le Compte v. Bel-
gium?® of 10.02.1983, §. 40, the ECHR stressed
that, “The Provincial Council really took into
account the applicant’s background in order to
determine the sanction [...] The Provincial Coun-
cil based its opinion on a number of concordant
factors, including Dr. Albert’s own statements.
Finally, Dr. Albert did not provide evidence to the
contrary at any stage.”

It should be mentioned that the defend-
ant benefits from the presumption of inno-
cence even after pronouncing a conviction in
the first instance, during the trial on appeal,
the legislator regulating the suspensive nature
of the appeal (ECHR, ECHR Decision Konstas v.
Greece of 24.05.2011, §. 36).%°

Consequently, the ECHR found that the
court of appeal, while ordering the termination
of the criminal proceedings, questioned the inno-
cence of the plaintiff, ruling on his guilt according
to the Criminal Code, violating the provisions of
art. 6 paragraph 2 of the ECHR (ECHR Decision,

27 Mihail Udroiu. Ovidiu Predescu, Protectia europeana a
drepturilor omului si procesul penal roman, Tratat, Ed. All
Beck p.. 625.

8 Available: https://hudoc.echr.coe.int/eng?i=001-57422
[accessed: 25.04.2022].

29 Available: https://hudoc.echr.coe.int/eng?i=001-104857
[accessed: 28.04.2022].



($tiint,ejuridice// Legal Sciences, nr.15/ 2022, ISSN 1857—0976)

dispozitiilor art. 6 parag. 2 CEDO (Hot. CtEDO,
Didu c. Romaniei, din 14.04.20009, §. 40-43).3°

Tot astfel, in cauza Caraian c. Romaniei®},
Hot. din 23.06.2015, CtEDO a retinut incalcarea
prezumtiei de nevinovatie prin dispunerea unei
solutii de netrimitere in judecatda ca urmare a
constatarii interventiei prescriptiei raspunderii
penale, In conditiile In care in cuprinsul ordo-
nantei procurorului s-a retinut vinovatia recla-
mantului pentru complicitate la inseldciune si
fals in inscrisuri sub semnatura privata, menti-
une preluatd ulterior si In incheierea judecato-
rului care, sesizat fiind cu plangere impotriva
solutiei, a retinut aceeasi situatie de fapt.

In concluzie: In vederea garantirii efecti-
ve silegale a prezumtiei de nevinovatie, In baza
analizei practicii nationale si internationale,
implicit a celei europene, este necesara modi-
ficarea si completarea art. 8 CPP, astfel incat:

- sd interzica oricarui participant la pro-
ces sa faca aprecieri cu privire la vinovatia ba-
nuitului, Invinuitului, inculpatului;

- sd interzicd organului de constatare,
celui de urmarire penala si procurorului intoc-
mirea si motivarea actelor procesuale cu texte
si expresii care lasa sa se Inteleaga ca cel urma-
rit penal sau cel trimis in judecata este persoa-
na vinovata.

% Disponibila: https://hudoc.echr.coe.int/eng?i=001-122778
[accesat: 25.04.2022].
31 Disponibila: https://hudoc.echr.coe.int/eng?i=001-155858
[accesat: 28.04.2022].
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Didu v. Romania, of 14.04.2009, §. 40-43). 3°

Likewise, in the case of Caraian v. Roma-
nia 3!, Decision of 23.06.2015, the ECHR held
the violation of the presumption of innocence
by ordering a non-prosecution solution follow-
ing the finding of the intervention of the pre-
scription of criminal liability, given that the
prosecutor’s order contained the plaintiff’s
guilt for complicity in fraud and forgery of doc-
uments under signature, subsequently and in
the conclusion of the judge who, being notified
with a complaint against the solution, retained
the same factual situation.

In conclusion: In order to guarantee the
effective and legal presumption of innocence,
based on the analysis of the national and in-
ternational practice, implicitly of the European
one, it is necessary to modify and complete art.
8 of the CCP, in such a way, that:

- to prohibit any participant in the trial
from making assessments regarding the guilt
of the suspect, the accused, the defendant;

- to prohibit the investigating body, the
criminal investigation body and the prosecutor
from drawing up and motivating the procedur-
al documents with texts and expressions that
imply that the person prosecuted or the one
sent to court is the guilty person.

30 Available: https://hudoc.echr.coe.int/eng?i=001-122778
[accessed: 25.04.2022].
31 Available: https://hudoc.echr.coe.int/eng?i=001-155858
[accessed: 28.04.2022].
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