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Datoritd progresului tehnico-stiintific, precum si
cel medical, constatim un progres si evolutia institutiei
expertizei judiciare in vederea posibilitditii acesteia la
realizarea scopului procesului penal. Actualmente, pe
langd baza tehnico-materiald a institutiilor de exper-
tizd judiciard, accentul principal este pus pe pregitirea
profesionaldi a expertilor judiciari.

Dispunerea expertizei judiciare constituie o actiu-
ne procesuald, care poate fi realizatd doar in baza anu-
mitor temeiuri cu respectarea conditiilor previzute de
legea procesual penald.

Cuvinte-cheie: expertiza judiciard, urmdrire pe-
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obiectul cercetirii, raportul de expertizd judiciard.

Due to the technical-scientific progress as well as
the medical one, we notice a progress and the evolu-
tion of the institution of the judicial expertise and its
possibilities to achieve the purpose of the criminal
process. Currently, in addition to the technical - ma-
terial basis of the institutions of judicial expertise,
the main emphasis is also placed on the professional
training of judicial experts.

The disposition of the judicial expertise constitutes
a procedural action, which can be performed only on
the basis of certain grounds with the observance of the
conditions provided by the criminal procedural law.

Keywords: judicial expertise, criminal prosecu-
tion, judicial expert, disposition of judicial expertise,
object of the investigation, forensic report.

Introducere. In majoritatea cazurilor solu-
tionarea unui conflict de drept necesitd aplicarea
cunostintelor speciale din diferite domenii ale teh-
nicii, artei, stiintei sau a mestesugului. Obiectele
sau urmele ridicate in cadrul actiunilor de urmarire
penald nu produc nici un efect juridic in lipsa unei
cercetdrii complete si obiective, efectuata in condi-
tii de laborator de catre o persoani autorizatd, cu
aplicarea cunostintelor speciale din domeniul stiin-
tei, artei, tehnicii sau a megtesugului.

Metode si materiale aplicate. In vederea
realizarii unei cercetari obiective si multilaterale cu
privire la expertiza judiciara in procesul penal, in
prezentul studiu au fost aplicate un sir de metode
de cercetare, printre care: metoda logica, metoda
comparativd, metoda sistemici si metoda empirica.

Continutul de baza. Succesul investigarii
unei fapte infractionale depinde in mare parte de
aptitudinile profesionale ale ofiterului de urmari-
re penala de a intelege nu numai esenta juridico-

Introduction. Resolving a conflict of law
in most cases requires the application of special
knowledge in various fields of technology, art, sci-
ence or craft. Objects or traces raised in criminal
proceedings do not produce any legal effect in the
absence of a complete and objective research, car-
ried out in laboratory conditions by an authorized
person, with the application of special knowledge
in the field of science, art, technology or craft.

Methods and materials applied. In order
to conduct an objective and multilateral research
on judicial expertise in criminal proceedings, a
number of research methods have been applied in
this paper, including: logical method, compara-
tive method, systemic method, empirical method.

Basic content. The success of the inves-
tigation of a criminal act largely depends on the
professional skills of the criminal investigation
officer to understand not only the legal-criminal
essence of the act, but also the forensic one [16].
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penald a faptei, ci si pe cea criminalistica [ 16].

Dispunerea expertizei judiciare constituie
o actiune procesuald, care poate fi realizata doar in
baza anumitor temeiuri cu respectarea conditiilor
prevazute de legea procesual penala.

Temeiul de fapt privind dispunere a exper-
tizei judiciare consti in clarificarea sau evaluarea
circumstantelor ce pot avea importanti probatorie
pentru cauza penald, insa pentru aceasta sunt ne-
cesare cunostinte specializate in domeniul stiintei,
tehnicii, artei, mestesugului sau in alte domenii.
Expertiza judiciard nu poate fi dispusa cdnd pentru
clarificarea sau evaluarea circumstantelor nu este
necesara aplicarea cunostintelor speciale.

Legiuitorul autohton nu prevede expres la
ce etapd a urmdririi penale trebuie si fie dispusa
expertiza judiciard, o astfel de intrebare este tac-
tica, astfel timpul dispunerii expertizei judiciare
depinde de circumstantele fiecarui caz in parte.

Totodata, sub aspect procesual, este impor-
tant ca expertiza judiciara s fie dispusa la timpul
cuvenit (timpul cuvenit se stabileste de citre or-
donator), astfel incét, efectuarea acesteia ocupa
un timp indelungat, fapt, care se risfrange negativ
asupra respectarii termenului rezonabil a urmari-
rii penale.

Temeiul juridic de dispunere a expertizei
judiciare, reprezinti necesitatea aplicarii cunostin-
telor speciale in vederea efectudrii unei cercetari
complexe si obiective, rezultatele cireia sunt ma-
terializate in raportul de expertizi judiciard, prin
intermediul ciruia pot fi constatate elementele de
fapt, care sunt necesare pentru solutionare conflic-
tului de drept creat. Constatarea corecta i obiecti-
v a acestor elemente de fapt va contribui la soluti-
onarea unor neclarititi juridice cu privire la fapta
comisd, asadar, expertiza judiciard se va dispune
pentru a stabili acele semne ale componentei de in-
fractiune care vor contribuie la calificarea corectd a
faptei penale, in cazul cAnd o cercetare completi si
exactd a circumstantelor cauzeinu este posibila fara
aplicarea cunostintelor speciale.

In acest sens, s-a expus autorul V.K. Stu-
penkova, care considera ci cercetarea circumstan-
telor faptei care necesitd aplicarea cunostintelor
speciale, rezultd nu numai din obligatia expertului
judiciar ca persoana care poseda cunostintele spe-
ciale, dar si obligatia ofiterului de urmarire penala
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The disposition of the judicial expertise
constitutes a procedural action, which can be per-
formed only on the basis of certain grounds with
the observance of the conditions provided by the
criminal procedural law.

The factual basis for disposing of foren-
sic expertise is to clarify or evaluate the circum-
stances that may be of probative importance for
the criminal case, but this requires specialized
knowledge in the field of science, technology, art,
craft or other fields. Judicial expertise cannot be
ordered when the application of special knowl-
edge is not necessary to clarify or assess the cir-
cumstances.

The local legislator does not expressly
stipulate at what stage of the criminal investiga-
tion the judicial expertise must be ordered, such a
question is tactical, so the time of disposing of the
judicial expertise depends on the circumstances
of each case.

At the same time, from a procedural point
of view, it is important that the forensic exami-
nation is ordered in due time (due time is estab-
lished by the authorizing officer), so that its per-
formance takes a long time, which has a negative
impact on compliance with the reasonable term
of prosecution.

The legal basis for disposing of forensic
expertise is the need to apply special knowledge
in order to conduct a complex and objective re-
search, the results of which are materialized in the
forensic report, through which can be found the
factual elements that are necessary to resolve the
conflict of law created. The correct and objective
finding of these factual elements will contribute to
the resolution of some legal ambiguities regard-
ing the committed deed, therefore, the judicial
expertise will be ordered to establish those signs
of the crime component that will contribute to
the correct qualification of the criminal act when
a complete and accurate investigation of the cir-
cumstances of the case is not possible without the
application of special knowledge.

In this regard, the author V.K. Stupen-
kova, who considers that the investigation of the
circumstances of the deed requiring the applica-
tion of special knowledge, results not only from
the obligation of the forensic expert as the person
possessing special knowledge, but also from the
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de a cerceta complet si obiectiv toate circumstan-
tele faptei comise [18, p. 17].

Autorul Thovrebova I.A. consideri cala so-
lutionarea unor chestiuni cu privire la dispunerea
expertizei judiciare, temeiul juridic nu constituie
elementul cheie, ci necesitatea constatirii circum-
stantelor cauzei prin intermediul cunostintelor
speciale reprezintd temeiul de bazi la dispunerea
expertizezi judiciare [19, p. 172].

Nu sustinem pozitia autorului Thovrebova
LA., din motiv ci temeiul juridic (fapta infracti-
onali comisi), reprezinti o incilcare a legii pe-
nale, astfel apare necesitatea solutiondrii acestui
conflict de drept, asadar, temeiul de fapt apare in
urma stabilirii temeiului juridic de drept, fapta in-
fractionald — stabilirea circumstantelor acesteia.

In cazul dat nu stabilim concret genul ex-
pertizei judiciare care urmeazi a fi dispus, in cazul
cercetdrii infractiunii difera de la cauzi la cauzi, in
raport cu natura urmelor si mijloacelor materiale
de probi descoperite cu ocazia cercetarii locului
unde a fost comisa fapta infractionald [ 1, p. 174].

Autorii Livsit E.M. si Mihailov V.A. reiterea-
z4 ca nerespectarea prevederilor procesuale privind
dispunerea si efectuarea expertizei judiciare este
calificata ca o incalcare a legii procesual penale, re-
zultatele careia nu pot fi puse la baza sentintei de
condamnare sau a altor hotirari [ 17, p. 36].

In scopul asiguririi drepturilor participan-
tilor la un proces echitabil, ordonatorul expertizei
judiciare este obligat sa intreprindd anumite acti-
uni previzute in codul de proceduri penald pen-
tru a asigura si respecta drepturile participantilor
la un proces echitabil.

In vederea asiguririi drepturilor persoanei
la un proces echitabil, in conformitate cu preve-
derile art. 145 alin. (1) C. proc. pen., organul de
urmadrire penald, procurorul sau instanta de jude-
catd, in cazul in care dispune efectuarea expertizei
judiciare, informeazi in scris partile despre obiec-
tul expertizei judiciare si intrebarile la care trebuie
sd dea raspunsuri expertul si le explicd partilor ca
au dreptul de a face observatii cu privire la aceste
intrebari si de a cere modificarea sau completarea
lor, precum si dreptul de a cere numirea a cite un
expert recomandat de fiecare dintre ele pentru a
participa la efectuarea expertizei judiciare.

Ins3, reprezentantii organului de urmirire

obligation of the prosecuting officer to fully and
objectively investigate all circumstances of the
deed [18, p. 17].

Author Thovrebova LA. considers that when
resolving issues regarding the disposition of judicial
expertise, the legal basis is not the key element, but
the need to ascertain the circumstances of the case
through special knowledge is the basis for the dispo-
sition of judicial expertise [ 19, p. 172].

We do not support the position of the au-
thor Zhovrebova LA., because the legal basis (the
criminal act committed) is a violation of criminal
law, so there is a need to resolve this conflict of
law, so the factual basis appears after establishing
the legal basis of law, the criminal act - establish-
ing its circumstances.

In this case, we do not concretely establish
the type of judicial expertise to be ordered, in the
case of the investigation of the crime differs from
case to case, in relation to the nature of the traces
and material means of evidence discovered dur-
ing the investigation of the crime [1, pp. 174].

Authors Livsit E.M. and Mikhailov V.A. re-
iterates that non-compliance with the procedural
provisions regarding the disposition and perfor-
mance of judicial expertise is qualified as a viola-
tion of the criminal procedural law, the results of
which cannot be based on the conviction or other
decisions [17, p. 36].

In order to ensure the rights of participants
in a fair trial, the authorizing officer of the foren-
sic examination is obliged to take certain actions
provided for in the Code of Criminal Procedure
in order to ensure and respect the rights of par-
ticipants in a fair trial.

In order to ensure the person’s rights to
a fair trial, in accordance with the provisions of
art. 145 para. (1) Code of Criminal Procedure,
the criminal investigation body, the prosecutor
or the court, if he orders the performance of the
forensic examination, informs the parties in writ-
ing about the object of the forensic examination
and the questions to which the expert must an-
swer and explains to the parties that they have the
right to comments on these questions and to re-
quest their amendment or completion, as well as
the right to request the appointment of an expert
recommended by each of them to participate in
the conduct of the forensic examination.
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penald nu respecta in pretutindeni prevederile
codului de proceduri penali, astfel, instanta de
judecati a constatat ci ofiterul de urmirire penald
nu a luat in calcul prevederile art. 145 alin. (1) C.
proc. pen, s-a constat ci in procesul dispunerii ex-
pertizei judiciare a fost incalcat dreptul persoanei
la aparare, dreptul de a inainta intrebirile expertu-
lui, completarea sau modificarea acestor intrebari,
precum si dreptul de a solicita desemnarea unui
anumit expert [12].

Reiesind din norma mentionati mai sus,
concluzionam ci legiuitorul a stabilit expres atri-
butiile ofiterului de urmirire penala, procurorului
siainstantei de judecati in cazul dispunerii exper-
tizei judiciare. Asadar, subiectii oficiali a procesu-
lui penal mentionati supra, la dispunerea experti-
zei judiciare au urmatoarele obligatii:

- Sainformeze in scris partile la proces des-
pre obiectul expertizei judiciare si intrebarile la
care urmeazd sa raspunda expertul judiciar;

- Sé faci obiectii fata de intrebarile inain-
tate, s solicite modificarea sau completarea aces-
tora;

- Sd explice partilor dreptul de desemnarea
unui expert pentru efectuarea expertizei judiciare.

Reiesind din prevederile art. 145 C. proc.
pen.,, partile la proces vor fi informate despre dis-
punere expertizei judiciare, pani a fi expediate
materialele necesare pentru efectuarea expertizei
judiciare. Ingtiintarea partilor despre efectuarea
expertizei judiciare in urma expedierii materia-
lelor necesare in adresa institutiei de expertizd,
va priva partile la proces de dreptul de a solicita
desemnarea unui expert sau de a cere efectuarea
expertizei judiciare intr-o anumitd institutie de
expertizd sau de inaintarea intrebarilor suplimen-
tare expertului judiciar.

Totodati, consideram ci informarea tutu-
ror banuitilor, invinuitilor cu privire la dispunerea
expertizei judiciare nu este una necesard, deoare-
ce aceasta procedura necesita timp suplimentar si
contribuie la incilcarea termenului rezonabil. In
acest sens, reiteraim ca in procesul dispunerii ex-
pertizei judiciare vor fi informati doar acei banuiti
care au legitura cu circumstantele cauzei care in
urma expertizei urmeazi a fi stabilite sau, mostre-
le carora vor fi folosite in cadrul expertizei dispuse

Ordonanta de dispunere a expertizei judi-
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However, the representatives of the crimi-
nal investigation body do not comply everywhere
with the provisions of the Criminal Procedure
Code, thus, the court found that the criminal in-
vestigation officer did not take into account the
provisions of art. 145 para. (1) Criminal of Pro-
cedure Code However, it was found that in the
process of disposing of the judicial expertise, the
person’s right to defense, the right to submit the
expert’s questions, the completion or modifi-
cation of these questions, as well as the right to
request the appointment of a certain expert were
violated [12].

Based on the norm mentioned above, we
conclude that the legislator has expressly estab-
lished the attributions of the criminal investiga-
tion officer, the prosecutor and the court in case
of disposing of the judicial expertise. Therefore,
the official subjects of the criminal process men-
tioned above, at the disposal of the judicial exper-
tise have the following obligations:

- To inform in writing the parties to the trial
about the object of the judicial expertise and the
questions to be answered by the judicial expert;

- To object to the questions submitted, to
request their modification or completion;

- To explain to the parties the right to ap-
point an expert to carry out the judicial expertise.

Proceeding from the provisions of art. 145
CCP, the parties to the trial will be informed
about the disposition of the judicial expertise, un-
til the necessary materials for the performance of
the judicial expertise are sent. Notifying the par-
ties of the performance of the forensic examina-
tion following the dispatch of the necessary ma-
terials to the expert institution shall deprive the
parties to the proceedings of the right to request
the appointment of an expert or to request the
performance of the forensic examination in a par-
ticular institution of judicial expertise.

At the same time, we consider that inform-
ing all the suspects, the accused about the dispo-
sition of the judicial expertise is not a necessary
one, because this procedure requires additional
time and contributes to the violation of the rea-
sonable term. In this regard, we reiterate that in
the process of disposing of forensic expertise will
be informed only those suspects who are related
to the circumstances of the case to be established
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ciare este obligatorie atat pentru expertul judiciar
cat si pentru conducitorul institutiei de expertiza
judiciara, insa in practica judiciard am fost martori
cand ordonatorul expertizei judiciare a desemnat
un expert la solicitarea partilor, insa conducitorul
institutiei de expertiza judiciara nu a luat in calcul
si nu a desemnat expertul solicitat de citre parti.

In cauza Ciobanu c. Moldovei [4], recla-
manta revendici incalcarea drepturilor sale ga-
rantate de prevederile articolului 2 din Conven-
tie, dreptul la viatd, invocind faptul ca autoritatile
nationale nu au investigat in modul corespunza-
tor circumstantele decesului sotului siu. Recla-
manta a depus cererea de a include in comisia
expertilor un expert independent ales de catre
ea, persoana desemnati fiind inginer, conferen-
tiar universitar precum si poseda grad stiintific.
In pofida celor mentionate, la 2 decembrie 2008
procurorul a respins cererea reclamantei deoare-
ce persoana nu detinea act care atestd calificarea
acesteia in calitate de expert judiciar. Procurorul a
dispus ca persoana propusa de citre reclamanta sa
fie inclus in comisia de experti in calitate de speci-
alist, insd, acestuia nu i-a fost oferitd posibilitatea
sd participe la efectuarea expertizei judiciare. La
randul sau, Curtea a mentionat cu ingrijorare ca
modul in care autorititile nationale au investigat
cauza ar putea crea unui observator independent
impresia ci acestea nu au incercat cu adevirat sa
elucideze circumstantele cauzei si si descopere
adevirul. Avand in vedere multiplele neajunsuri
ale investigatiei (declaratiile martorilor au fost
respinse doar pentru faptul ci nu erau consisten-
te cu concluziile expertizei tehnice, considerate
de Curte ca fiind ipotetice; nu au fost intreprinse
eforturi reale pentru a determina care era viteza
celuilalt autoturism inainte de momentul produ-
cerii impactului; unul dintre martori a fost audiat
abia dupa sase luni de la producerea accidentului,
etc.), Curtea a constatat incilcarea procedurala a
art. 2 din Conventie [15].

In cauza Cottin c. Belgiei [S], Curtea Eu-
ropeand a Drepturilor Omului a constat ci nu au
si efectuarea expertizei judiciare, astfel incat para-
tul avea posibilitatea de a participa la efectuarea
expertizei judiciare, in reclamantului nu i-a fost
oferita astfel de posibilitate. Totodatd, paratului

following the expertise or whose samples will be
used in the expertise provided.

The ordinance ordering the forensic exami-
nation is mandatory both for the forensic expert
and for the head of the forensic institution, but in
judicial practice we witnessed when the forensic
officer appointed an expert at the request of the
parties, but the head of the forensic institution
did not take into account calculation and did not
appoint the expert requested by the parties.

In Ciobanuv. Moldova [4], the applicant al-
leges a violation of her rights under Article 2 of the
Convention by invoking the right to life, the fact
that the national authorities did not properly in-
vestigate the circumstances of her husband’s death.
The applicant applied to include in the committee
of experts an independent expert of her choice,
the person appointed being an engineer, an asso-
ciate professor and a holder of a scientific degree.
Despite the above, on 2 December 2008 the pros-
ecutor rejected the applicant’s request because
the person did not have a document certifying her
qualification as a forensic expert. The prosecutor
ordered that the person proposed by the applicant
be included in the committee of experts as a spe-
cialist, but he was not offered the opportunity to
participate in the forensic examination. For its part,
the Court noted with concern that the way in which
the national authorities investigated the case could
give an independent observer the impression that
they had not really tried to elucidate the circum-
stances of the case and find out the truth. In view
of the multiple shortcomings of the investigation
(the statements of the witnesses were rejected only
because they were not consistent with the conclu-
sions of the technical expertise, considered by the
Court to be hypothetical; no real efforts were made
to determine the speed of the other car before one
of the witnesses was heard only six months after
the accident, etc.), the Court found a procedural
violation of art. 2 of the Convention [15].

In Cottin v. Belgium [S], the European
Court of Human Rights found that no equal op-
portunities were created for the parties to order
and conduct the forensic examination, so that the
defendant had the opportunity to participate in the
conduct of the forensic examination but he didn’t
get such a possibility. At the same time, the defen-
dant was offered the opportunity to participate
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i-a fost oferita posibilitatea de a participa la dispu-
nerea expertizei judiciare §i inaintarea intrebarilor
la care urmau sa raspunda expertii.

Dispunerea expertizei judiciare reprezinti
o obligatie procesuald a organului si a procuro-
rului daci explicarea unor circumstante necesita
aplicarea cunostintelor speciale. Expertiza judici-
ard se dispune i in favoarea banuitului, invinui-
tului in vederea respectarii principiului egalitatii
armelor.

In exemple din practica judiciari menti-
onate supra, expertiza judiciara a fost dispusa la
initiativa organului de urmdrire penald, insi le-
giuitorul ofera posibilitatea si partilor la proces sa
solicite efectuarea expertizei judiciare la initiativa
proprie. Dreptul partilor de a solicita efectuarea
expertizei judiciare la initiativa proprie nu consti-
tuie obligatia organului de urmirire penala de a
accepta si a dispune efectuarea expertizei judici-
are.

Asadar, art. 142 alin. (2) a C. proc. pen.,
prevede ca partile, initiativd din proprie §i pe cont
propriu, sant in drept, prin intermediul organului
de urmarire penali, al procurorului sau al instantei
de judecati, si inainteze institutiei publice de ex-
pertiza judiciard/biroului de expertiza judiciara o
cerere privind efectuarea expertizei judiciare pen-
tru constatarea circumstantelor care, in opinia lor,
vor putea fi utilizate in apirarea intereselor lor [6].

In practica judiciari a fost discutabild intre-
bare cu privire la Constitutionalitatea expresiei ,si
pe cont propriu”. In acest sens, la 17 august 2018
afost sesizata Curtea Constitutionala a Republicii
Moldova cu privire la neconstitutionalitate a tex-
tului ,si pe cont propriu” din articolul 142 alin.
(2) din Codul de proceduri penala [7].

In motivarea exceptiei de neconstitutiona-
litate, autorul a invocat faptul ci, spre deosebire
de acuzatorul de stat, inculpatul este obligat sa
achite o platd, mirimea careia este stabilitd prin
Hotararea Guvernului nr. 194 din 24 martie 2017
[13], in ipoteza solicitarii de citre acesta a dis-
punerii unei expertize judiciare. Astfel, se aduce
atingere principiului egalitatii armelor.

Prin urmare, dispunerea unei expertize ju-
diciare constituie o obligatie procesuala a procu-
rorului (organului de urmirire penali), in faza de
urmarire penald, daci circumstantele cauzei o jus-
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in the disposition of the judicial expertise and to
submit the questions to which the experts were to
answer.

The disposition of the judicial expertise
represents a procedural obligation of the body
and of the prosecutor if the explanation of some
circumstances requires the application of special
knowledge. Judicial expertise is also ordered in fa-
vor of the suspect, the accused in order to respect
the principle of equality of arms.

In the examples from the judicial practice
mentioned above, the judicial expertise was or-
dered at the initiative of the criminal investiga-
tion body, but the legislator offers the possibility
and the parties to the trial to request the perfor-
mance of the forensic examination on their own
initiative. The right of the parties to request the
performance of the judicial expertise on their own
initiative does not constitute the obligation of the
criminal investigation body to accept and order
the performance of the judicial expertise.

Therefore, art. 142 para. (2) a CCP, stipu-
lates that the parties, on their own initiative and
on their own account, are entitled, through the
criminal investigation body, the prosecutor or
the court, to submit to the public institution of
judicial expertise / office of judicial expertise fo-
rensic examination to ascertain the circumstances
which, in their opinion, may be used in the de-
fense of their interests [6].

In judicial practice, the question of the
constitutionality of the expression «and on one’s
own account>» was debatable. In this sense, on
August 17,2018, the Constitutional Court of the
Republic of Moldova was notified regarding the
unconstitutionality of the text “and on its own ac-
count” from article 142 par. (2) of the Code of
Criminal Procedure [7].

In motivating the exception of unconstitu-
tionality, the author invoked the fact that, unlike
the state accuser, the defendant is obliged to pay
a payment, the amount of which is established by
Government Decision no. 194 of March 24,2017
[13], in the event of his request for the disposi-
tion of a judicial expertise. Thus, the principle of
equality of arms is infringed.

Therefore, the disposition of a judicial exper-
tise constitutes a procedural obligation of the pros-
ecutor (of the criminal investigation body), in the
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tificd. Expertiza urmeaza a fi dispusi i in favoarea
invinuitului pentru a respecta drepturile proce-
suale ale acestuia, inclusiv principiul egalitatii ar-
melor. In cazul unei omisiuni a procurorului (or-
ganului de urmirire penali) de a respecta o ase-
menea obligatie, persoanele interesate pot utiliza
instrumentele procesuale previzute in institutia
controlului judiciar al procedurii prejudiciare.
Curtea constata ci in cazurile in care organul de
urmarire penald si, in special, procurorul este obli-
gat, ope legis, si dispuni efectuarea unei experti-
ze judiciare (previzute la articolul 143 din Codul
de proceduri penala) cheltuielile pentru aceasta
sunt suportate de citre ordonatorul expertizei ju-
diciare din bugetul alocat. Astfel, Curtea Suprema
de Justitie a stabilit in jurisprudenta sa ca aceste
cheltuieli nu pot fi puse in sarcina acuzatului (De-
cizia Curtii Supreme de Justitie din 8 noiembrie
2017, in dosarul nr. 1ra-1542/2017 [11]; Deci-
zia Curtii Supreme de Justitie din 28 februarie
2018, in dosarul nr. 1ra-473/2018 [8]; Decizia
Curtii Supreme de Justitie din 29 mai 2018, in
dosarul nr. 1ra-946/2018 [9]; Decizia Curtii
Supreme de Justitie din 30 mai 2018, in dosarul
nr. 1ra-971/2018 [10]). Dimpotrivd, in cazurile
previzute la articolul 142 alin. (2) din Codul de
procedura penals, i.e. atunci cdnd partile doresc
si fie dispusa si efectuarea altor expertize (care ar
fi relevante, in opinia lor), acestea vor suporta si
cheltuielile corespunzatoare. Asadar, in ipoteza in
discutie, expertiza judiciari se efectueaza cu con-
ditia ca solicitantul s achite costurile ei.

Suplimentar, Curtea mai mentioneaza cj,
in cazul efectudrii unei expertize pe cont propriu,
determinatd de omisiunea autorititilor de a o
efectua si o eventuald pronuntare a unei sentinte
de achitare, persoana poate solicita repararea pre-
judiciului in conformitate cu Legea nr. 1545 din
2S5 februarie 1998 privind modul de reparare a
prejudiciului cauzat prin actiunile ilicite ale or-
ganelor de urmarire penald, ale procuraturii si ale
instantelor judecatoresti [ 14].

Dupi cum se invedereazi din textul de mai
sus, partile din proces vor suporta plata cheltu-
ielilor pentru efectuarea expertizelor judiciare,
in cazurile cind acestea vor manifesta initiativa
proprie de a ordona o atare actiune procesuala
pentru constatarea circumstantelor Deci, art. 142

criminal investigation phase, if the circumstances of
the case justify it. The expertise is also to be ordered
in favor of the accused in order to respect his pro-
cedural rights, including the principle of equality of
arms. In case of failure of the prosecutor (criminal
investigation body) to comply with such an obliga-
tion, the persons concerned may use the procedural
tools provided in the institution of judicial review of
the preliminary ruling procedure. The Court notes
that in cases where the criminal investigation body
and, in particular, the prosecutor are obliged, ope
legis, to order a judicial examination (provided for
in Article 143 of the Code of Criminal Procedure)
the costs for this they are borne by the authorizing
officer of the judicial expertise from the allocated
budget. Thus, the Supreme Court of Justice has es-
tablished in its jurisprudence that these costs can-
not be charged to the accused (Decision of the Su-
preme Court of Justice of 8 November 2017, in file
no. 1ra-1542/2017 [11]; Decision of the Supreme
Court of Justice of 28 February 2018, in file No.
1ra-473/2018 [8], Decision of the Supreme Court
of Justice of 29 May 2018, in file No. 1ra-946/2018
[9], Decision of the Supreme Court of Justice of
30 May 2018, in file No. 1ra-971/2018 [10]). On
the contrary, in the cases provided for in Article
142 para. (2) of the Code of Criminal Procedure,
i.e. when the parties wish to be ordered to carry out
other expertises (which would be relevant, in their
opinion), they will also bear the corresponding ex-
penses. Therefore, in the case in question, the foren-
sic examination is carried out on condition that the
applicant pays its costs.

In addition, the Court also mentions that,
in case of carrying out an expertise on its own ac-
count, determined by the omission of the authori-
ties to carry it out and a possible pronouncement
of an acquittal sentence, the person may request
reparation in accordance with Law no. 1545 of
25 February 1998 on the way to repair the dam-
age caused by the illicit actions of the criminal in-
vestigation bodies, the prosecutor’s office and the
courts [14].

As can be seen from the text above, the par-
ties to the proceedings will bear the payment of the
expenses for carrying out the judicial expertises, in
the cases when they will manifest their own initia-
tive to order such a procedural action for ascertain-
ing the circumstances. So, art. 142 para. (2) Code
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alin. (2) Cod de procedura penald, coroborat cu
art. 75 al Legii 68/2016, stabilesc exhaustiv ca
cheltuielile pentru efectuarea expertizei judicia-
re urmeaza a fi suportate de citre acestei actiuni
procesuale, care poate fi, inclusiv, si ordonatorul
procurorul, adica reprezentantul partii acuzarii in
cadrul procesului penal, daci initiativa emana de
la ultimul, iar proba obtinuta va fi utilizata pe par-
cursul procesului penal in vederea sustinerii invi-
nuirii. care ar putea fi utilizate ulterior in apararea
intereselor lor [2].

Curtea Europeana a Drepturilor Omului,
in cauza Brandstetter c. Austriei, a mentionat ci
in cazul in care concluziile raportului de expertiza
judiciara confirma pozitia partii acuzarii, instanta
de judecata in baza cererii partii apararii nu este
obligatd si desemneze un alt expert pentru efec-
tuarea expertizei judiciare repetate [3].

Refuzul organului de urmarire penald sau a
instantei de judecata trebuie sa fie unul obiectiv si
argumentat si in mod obligatoriu va fi adus la cu-
nostinta partilor la proces. Refuzului organului de
urmadrire penala sau a procurorului de a dispune
efectuarea expertizei judiciare in baza cererii par-
tilor, poate fi contestat in conditiile previzute la
art. 298 — 299 C. proc. pen. al RM.

Concluzie. In concluzie mentionim ci
procesul de dispunere a expertizei judiciare este
unul complex si necesita de fi respectate o serie de
garantii de care beneficiazi partile in procesul dis-
punerii expertizei. Prin urmare mentionam cauza
Cottin c. Belgiei, Dogotar c. Moldovei, Miralagvili
c. Rusiei etc. in care pirtile nu au beneficiat de
unele garantii procesuale, fapt constat de CtEDO.

@tiin;ejuridice// Legal Sciences, nr. 14/ 2021, ISSN 1857-0976)

of Criminal Procedure, corroborated with art. 75
of Law 68/2016, establish exhaustively that the ex-
penses for conducting the forensic examination are
to be borne by this procedural action, which may
include, including, the prosecutor’s order, ie the
representative of the prosecution in the criminal
proceedings, if the initiative emanates from the last
and the evidence obtained will be used during the
criminal proceedings in order to support the ac-
cusation which could later be used to defend their
interests [2].

The European Court of Human Rights, in
the case of Brandstetter v. Austria, noted that if
the conclusions of the forensic report confirm
the position of the prosecution, the court is not
obliged to appoint another expert to conduct the
forensic examination repeated[3].

The refusal of the criminal investigation
body or of the court must be an objective and rea-
soned one and will obligatorily be brought to the
notice of the parties to the trial. The refusal of the
criminal investigation body or of the prosecutor
to order the performance of the judicial expertise
based on the request of the parties, may be chal-
lenged under the conditions provided in art. 298
- 299 Code of Criminal Preocedure of the RM.

Conclusion. In conclusion, we mention
that the process of disposing of the judicial exper-
tise is a complex one and requires a series of guar-
antees to be observed, which benefit the parties in
the process of disposing of the expertise. Therefore,
we mention the case of Cottin v. Belgium, Dogotar
v. Moldova, Miralashvili v. Russia, etc. in which the
parties did not benefit from some procedural guar-
antees, a fact established by the ECtHR.
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