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Articolul este axat pe principalele institutii juri-
dico-penale, cum ar fi liberarea de rdspundere si pe-
deapsa penald, cauzele care inldturd rdspunderea pe-
nald sau consecintele condamndrii menite realizdrii
principiului umanismului, dar si determindrii faptu-
itorului de a adopta un comportament cooperant cu
organele de aplicare a legii in activitatea de infaptuire
a justitiei.
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The article focuses on the main criminal justice in-
stitutions such as release from liability and criminal
punishment, cases that remove criminal liability or
the consequences of the conviction aimed at achieving
the principle of humanism, but also making the perpe-
trator to adopt cooperative conduct with law enforce-
ment bodies in the justice process.
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Introducere. Drepturile si libertatile fun-
damentale ale omului constituie valori supreme
luate sub ocrotirea juridico-penald a oricirui stat
de drept, dar si a intregii comunitati mondiale, Re-
publica Moldova nefiind o exceptie in acest sens.

Legislatia penald a RM contine mai multe
prevederi care vin s confirme acest fapt, intrea-
ga reglementare juridico-penald fiind axatd pe
protectia persoanei cu toate atributele ce-i sunt
inerente.

Continut de baza. Art. 4 CP al RM declara
la alin. (1) ci intreaga reglementare juridici are
menirea sd apere, in mod prioritar, persoana ca
valoare suprema a societitii, drepturile si liberta-
tile acesteia.

Analiza prevederilor invocate ne duce spre
concluzia fireasci cd persoana reprezinti obiectul
ocrotirii juridico-penale, in acelasi timp, analizand
prevederile de la alin.(2), conform ciruia legea
penald nu urmireste scopul de a cauza suferinte

Introduction. Fundamental human rights
and freedoms are supreme values taken under the
criminal justice system protection of any state
governed by the rule of law, but also of the entire
world community, as the Republic of Moldova is
no exception to this.

The criminal law of the Republic of Mol-
dova contains a number of provisions which con-
firm this, with the entire criminal justice regula-
tion focused on the protection of the individual
with all the belonging assets.

Main content. The article (4) CC of the
Republic of Moldova states in paragraph (1) that
the entire justice system is intended to protect, as
a priority, the person as the supreme value of the
society, his rights and freedoms.

Analysis of the provisions invoked leads
us to the natural conclusion that the person is
the subject of criminal justice system protection,
while considering the provisions of paragraph (2),
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fizice sau de a leza demnitatea omului §i cd ni-
meni nu poate fi supus la torturi, nici la pedepse
sau tratamente crude, inumane sau degradante,
deducem ca legiuitorul a tinut cont si de persoana
faptuitorului, altfel spus, subiectul infractiunii.

Prin urmare, persoana umand/ individul
poate sa figureze in cadrul raportului juridico-pe-
nal, atit in ipostaza premisei in jurul cireia se for-
meazad astfel de raport, cat si ca subiect care prin
fapta sa genereaza aparitia raportului mentionat.

Atat persoana care apare ca fiind subiect
pasiv al infractiunii (care sufera de pe urma faptei
previzute de legea penali), cét si fiptuitorul care,
savarsind fapta respectivd, devine subiect activ
al infractiunii, sunt egali in fata legii, angajament
asumat prin prevederea de la art. S CP al RM, in
conformitate cu care persoanele care au savirsit
infractiuni sunt egale in fata legii si sunt supuse
raspunderii penale fird deosebire de sex, rasi, cu-
loare, limba, religie, opinii politice sau orice alte
opinii, origine nationald sau sociald, apartenenta
la 0 minoritate nationald, avere, nastere sau ori-
ce alti situatie (alin. (1), iar apararea drepturilor
si intereselor unei persoane nu poate f1 realizati
prin incélcarea drepturilor si intereselor altei per-
soane sau a unei colectivitati (alin.(2) art.5 CP).

Prin prevederile de la articolele 2,3,6 si
7 CP legea penald oferd faptuitorului anumite
garantii, printre care prezumtia de nevinovatiei,
asigurarea dreptului la apirare, excluderea inter-
pretarii extensive defavorabile i aplicarea legii
prin analogie, neaplicarea incriminarii obiecti-
ve si dublei pedepse pentru una si aceeasi fapti,
principii recunoscute la nivel international si care
ar contribuii esential la infaptuirea obiectiva si
impartiald a justitiei, stimularea cooperirii faptu-
itorului cu organele de aplicare a legii, in calitatea
lor de subiect al raportului juridico-penal de con-
flict ca reprezentanti ai statului.

Un sir de alte articole ale CP contin preve-
deri rezultate din principiile generale ale dreptului
penal, la fel, ar stimula in mod considerabil deci-
zia faptuitorului de a colabora si coopera cu orga-
nele de urmadrire penali si cele ale justitiei. Spre
exemply, art.10, 10" CP al RM care reglementeaza
situatiile in care legea penala are efect retroactiv
sau intervine in cazul pedepselor definitive dar este
mai favorabila, aplicarea legii penale a RM in raport
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according to which criminal law is not intended to
cause physical suffering or to harm human dignity
and that no one can be subjected to torture, nor do
we infer from cruel, inhuman or degrading treat-
ment or punishment that the legislator has also
taken into account the perpetrator personality, in
other words, the subject of the crime.

Therefore, the human being/individual
may be included in the criminal justice relation-
ship, both in the context of the premise around
which such report is formed and as a subject
which by his act causes such report appearance.

Both the person who appears to be the pas-
sive subject of the crime (who suffers from the act
prosecuted by the criminal law) and the perpetra-
tor of the crime, who becomes the active subject
of the crime, are equal before the law. That is a
commitment made by the provision of article (5)
CC of the RM, according to which offenders are
equal before the law and are liable for criminal
offenses regardless of sex, race, color, language,
religion, political opinions or any other opinion,
national or social origin, affiliation to a national
minority, wealth, birth or any other situation
(para. (1)), and the protection of the rights and
interests of a person cannot be achieved by violat-
ing the rights and interests of another person or a
community (article S, para. (2) CC).

By the provisions of articles 2,3,6 and 7 CC
the criminal law provides the perpetrator with cer-
tain safeguards, including the presumption of in-
nocence, the guarantees such as presumption of
innocence, the right to the defense, the exclusion of
unfavorable extensive interpretation and the apply-
ing the law by analogy, fail to inflict objective indict-
ments and double punishment for the same crime,
internationally recognized principles, which would
essentially contribute to an objective and impartial
criminal justice system, to stimulating the coopera-
tion between the perpetrator and the law enforce-
ment bodies, as state representatives becoming sub-
ject of the criminal justice conflict report.

A number of other articles of the Criminal
Code that contain provisions stemming from the
general principles of criminal law, would consid-
erably stimulate the perpetrator’s decision to co-
operate with the prosecution and justice institu-
tions. For example, article 10, 10" CC of the RM
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cu propriii cetdteni, chiar daca acestia au comis
infractiuni in striinitate (art.11 CP), interzicerea
extradarii cetatenilor RM si a celor care au primit
azil politic pe teritoriul RM (art.13 CP) etc.

Un loc aparte printre mijloacele juridico-
penale care ar stimula colaborarea faptuitorului
cu organele de urmarire penald si cele ale justitiei
il ocupa institutiile liberarii de rispundere penala
si de pedeapsi penala.

Conform art.53 CP al RM, persoana care a
savarsit o faptd ce contine semnele componentei
de infractiune poate filiberati de raspundere pe-
nala de catre procuror in cadrul urmiriri penale si
de citre instanta de judecata la judecarea cauzei
in cazurile: a) minorilor; b) tragerii la raspundere
contraventionali; c) renuntirii de buna voie la si-
varsirea infractiunii; d) ciintei active; e) schimba-
rii situatiei; f) liberdrii conditionate; g) prescripti-
ei de tragere la raspundere penala.

Termenul ,liberare” desemneazi actiunea
de a (se) libera si rezultatul ei, eliberare.

Notiunea ,liberarea de rispundere pena-
13” a aparut pentru prima dati in anul 1958, cand
Bazele legislatiei penale ale URSS au utilizat-o in
titlul si textul art.43 ,Liberarea de rispunderea
penala si pedeapsa”.

Analizand esenta raspunderii penale, putem
concluziona ci orice caz de liberare de raspundere
penald constituie, in acelasi timp, si o liberare de
pedeapsa penala. In caz de liberare de rispundere
penald, subiectul se libereazi si de evaluarea oficiala
a faptei sale, exprimata in sentinta de condamnare.
Prin urmare, liberarea de rispundere penala poate
fi definita ca fiind refuzul statului, reprezentat prin
organele sale competente de aplicare a dreptului
de a condamna public actiunile persoanei care a
savarsit o infractiune, inclusiv, condamnarea insasi
a acesteia, refuz exprimat sub forma sentintei de
condamnare, inclusiv, si de a aplica pedeapsa pe-
nala vinovatului, urmati de consecintele juridice
inerente-antecedentele penale.

Aparent, se creeazi impresia identitatii aces-
tor doud institutii juridice, altfel distincte dupa na-
tura sa juridica: liberarea de raspundere penala si li-
berarea de pedeapsa penala, ceea ce nu este corect.

In primul rand, in cazul liberarii de rispun-
dere penald nu se adopti o sentintd de condam-
nare, pe cand liberarea de pedeapsa penali are loc

which regulates situations where criminal law has
retroactive effect or intervenes in the case of final
penalties but is more favorable, applying the crim-
inal law of the RM on its own citizens, even they
have committed crimes abroad (article 11 CC),
prohibition on extradition of Moldovan citizens
and those who have received political asylum on
the territory of the Republic of Moldova (article
13 CC), etc.

The institutions of exemption from crimi-
nal liability and criminal punishment have a spe-
cial place among the criminal justice systems that
would stimulate the collaboration between the
perpetrator, prosecution and justice authorities.

According to the article 53 CC of the RM,
a person who committed an act characterized by
evidence of a criminal component may be exempt-
ed from criminal liability by a prosecutor during a
criminal investigation or by a court during a case
hearing in the following cases: a) juveniles; b) ad-
ministrative liability; c) voluntary abandonment of
a crime; d) active repentance; e) situation change;
f) probation; g) the prescription of criminal pros-
ecution/criminal liability limitation period.

“Exemption” means the action of being
free and its result, freeing.

The concept of “exemption from criminal
liability” first appeared in 1958, when the bases of
the criminal law of the USSR used it in the title
and text of article 43 “exemption from criminal li-
ability and criminal punishment”. Looking at the
essence of criminal liability, we can conclude that
any case of exemption from criminal liability is, at
the same time, exemption from criminal punish-
ment. In case of exemption from criminal liability,
the subject is also free from the official assessment
of his deed expressed in the sentence. Therefore,
exemption from criminal liability can be defined
as the refusal of the State, represented by its com-
petent enforcement bodies, to publicly condemn
the actions of the offender, including the convic-
tion itself, expressed in the form of a sentence,
including, and apply the criminal penalty to the
guilty, followed by the legal consequences - crimi-
nal history. Apparently, these two criminal justice
institutions seem identic, being different by their
legal nature, which is not fair.

First of all, in case of exemption from crim-
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doar in baza hotararii judecitoresti respective.

In al doilea rind, liberarea de pedeapsa pe-
nald este infaptuitd exclusiv de catre instanta de
judecata, pe cand liberarea de raspundere penald
poate fi realizatd de catre procuror in cadrul ur-
maririi penale sau de instanta de judecata la jude-
carea cauzei (art.53 CP al RM).

Inaltreilearind, liberarea de rispundere pe-
nali este posibild doar la etapa de urmarire penala
si de judecare a cauzei, insa pani la pronuntarea
sentintei de condamnare. Liberarea de pedeapsa
penali este posibild doar dupi emiterea sentintei
de condamnare, iar in unele cazuri - chiar si dupa
executarea partiald a pedepsei aplicate.

Liberarea de raspundere penala este posi-
bild doar in cazurile cind savérgirea faptei preju-
diciabile este asociatd cu un sir de conditii enu-
merate in articolele respective ale legii penale
(fapta a fost comisa pentru prima oard, persoana
care a savarsit fapta, la momentul sivarsirii nu a
atins varsta de 18 ani, s-a schimbat situatia etc).

Din acest motiv, pand la solutionarea ches-
tiunii privind liberarea de raspundere penal, tre-
buie constatat faptul comiterii infractiunii. Doar
dupi ce a fost constatati vinovitia subiectului si
existd probe care ar confirma vinovatia sa in sa-
varsirea infractiunii, atunci cand existd suficiente
temeiuri de a considera persoana infractor, poate
fi pusi problema despre individualizarea raspun-
derii penale a subiectului.

In legatura cu aceasta, o importanti deose-
bita are stabilirea limitelor liberarii de raspundere
penali. In ce priveste momentul incipient, libe-
rarea de raspundere penali este posibila la etapa
urmdririi penale, la etapa pregitirii cauzei penale
pentru judecare, la faza judecirii cauzei in sedinta
de judecats, iar in unele cazuri - chiar pani la in-
tentarea / pornirea unui proces penal. Limita pAna
la care este posibild liberarea de raspundere penala
o constituie etapa judecirii cauzei penale dar nu-
mai pand la pronuntarea hotararii de judecatd /
sentintei de condamnare (dupa aceasti etapa poa-
te fi vorba doar de liberarea de pedeapsi penali).

Legea penald mai contine prevederi ce de-
scriu situatii cind raspunderea penala este inlatu-
ratd: a) cazul cand se comite o fapti care intruneste
semnele infractiunii, dar care fiind lipsita de impor-
tantd nu atinge gradul prejudiciabil necesar califi-
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inal liability, no sentence is passed, whereas ex-
emption from criminal punishment occurs only
on the basis of a respective court decision.

Secondly, the exemption from criminal
punishment is carried out exclusively by the
court, whereas the exemption from criminal li-
ability can be carried out by the public prosecutor
in criminal proceedings or by the court in the trial
(article 53 CC of the RM).

Thirdly, exemption from criminal liability
is possible only at the prosecution and trial stage,
but until the sentence is passed. The exemption
from criminal punishment is possible only after
the sentence has been passed, and in some cases
even after the sentence is partially served.

Exemption from criminal liability is pos-
sible only in cases where the offending is associ-
ated with a number of conditions listed in the re-
spective articles of criminal law (the offense was
committed for the first time, the offender was not
aged 18 years at the time of the commission, the
situation has changed, etc.).

For this reason, until the decision of the ex-
emption from criminal liability is made, it must be
developed that the crime has been committed.The
individualization of the subject’s criminal liabil-
ity can start only after the suspect has been found
guilty and there is evidence that he or she is guilty
of the offense, i.e. where there are sufficient argu-
ments for considering him an offender. In this con-
text, it is of particular importance that to establish
limits of the exemption from criminal liability. At
the beginning, exemption from criminal liability is
possible at the stage of criminal prosecution, at the
stage of preparation of the criminal case for trial,
at the stage of the trial, and in some cases even up
to the start/beginning of a criminal trial. The limit
up to which release of criminal liability is possible
is the stage of the trial but only until the verdict/
sentence is passed (after this stage, in can be only
the exemption from criminal punishment).

The criminal law also contains provisions
which describe situations where criminal liability
is exempted: (A) where an offense is committed
which meets the criminal components but which
is of no importance does not reach the injurious
degree necessary to qualify it as a punishable of-
fense by criminal punishments (article 14, para.
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carii acesteia drept infractiune pasibila de raspun-
dere si pedeapsi penald (art.14 alin.(2) CP); b)
fapta savarsita intruneste semnele infractiunii dar
in actiunile fiptuitorului nu se regasesc elementele
si semnele componentei de infractiune (art.51 alin.
(1) CP); ¢) cazurile prevazute la art.35 CP.

In acest fel, constatim, practic, acelasi rezul-
tat — persoana care a savarsit o fapta prejudiciabild,
de fapt, nu este trasi la rispundere penali. Toto-
dats, situatiile descrise reprezinta institutii juridice
absolut distincte dupa natura si esenta sa juridica.
Faptele prejudiciabile savarsite in prezenta situati-
ilor, circumstantelor sau imprejuririlor descrise in
aceste norme ramdn, in esenta sa infractiuni care
intrunesc semnele generale ale infractiunii §i care
sunt pasibile de raspundere si pedeapsa penala si,
doar faptul ci acestea au fost savarsite in conditiile
descrise in lege le inlatura caracterul penal. Fie ele
comise in alte circumstante vor atrage rispunderea
si pedeapsa prevazuta de lege.

Totodat3, legea penald mai contine prevederi
in conformitate cu care persoana care a savarsit o in-
fractiune poate fi liberata de raspundere penald (i
iarasi, in prezenta unor anumite conditii prevazute
expres in Codul penal). Vorbim despre cazurile de
liberare speciald de raspundere penala, prevazute
in articolele Partii speciale a CP, spre exemplu, ar-
ticolele 165", alin.(4) art.185"alin.(8) art.185>217,
246>278 alin.(6),290alin.(3), 325 alin.(4),326, 334
alin.(4),; liberarea de raspundere penali a victimelor
traficului de fiinte umane (art. 165 alin.(40)), pen-
tru infractiunile sivarsite in legitura cu acest statut,
victimelor migratiei ilegale (art.362?), a persoane-
lor care au comis trecerea ilegald a frontierei pentru
a obtine statutul de refugiat (art.362) sau liberarea
membrului organizatiei criminale care a colaborat
cu organele de urmirire penald (art.47), liberarea
de raspundere penala a sotilor in cazul favorizarii
infractiunilor prevazute la art.323 CP.

Respectiv, chestiunea privind liberarea de
raspundere penald apare doar in cazurile cind, pe
de o parte, exista temeiuri de a trage persoana la
raspundere penald, pe de alta parte, sunt prezen-
te conditii obiective si subiective ca rispunderea
penald si nu fie aplicata.

Normele privitoare la liberarea de raspun-
dere penala nu pot fi considerate ca fiind preve-
deri ce reabiliteazd persoana care a comis o fapta

(2) CC); (B) the offense has criminal compo-
nents but there are no criminal grounds in of-
fender’s acts (article 51, para. (1) CC); c) cases
stipulated in article 35 CC;

In this way, we can actually see the same re-
sult - the person who has committed an injurious
offense is not actually held liable for criminal action.
Moreover, the situations described are presenting
two completely separate criminal justice institutions
according to their nature and legal essence. The of-
fences committed in these situations, the circum-
stances described in those rules, in essence, remain
offenses which have the general criminal compo-
nents and which are liable to criminal liability and
criminal punishment and only the fact that they
were committed under the conditions described in
the law removes their criminal character. Whether
committed in other circumstances will entail liabil-
ity and the punishment provided for by law.

The criminal law also contains provisions
according to which the person who committed a
criminal offense can be released from criminal li-
ability (and again, in the presence of certain com-
ponents clearly stipulated in the Criminal code).
We are talking about the cases of special exemp-
tion from criminal liability, provided in the articles
of the special part of the CC, e.g. articles 165", para.
(4), article 185", para. (8), article 185>217, 2467,
278, para. (6), 290, para. (3), 325, para. (4), 326,
article 334, para. (4); the exemption from criminal
liability to victims of trafficking in human beings
(article 165, para. (40)), for offenses committed
under this status, to victims of illegal migration (ar-
ticle 3622), persons who have crossed the border
illegally in order to obtain refugee status (article
362) or the release of the member of the criminal
organization that has cooperated with the criminal
prosecution authorities (article 47), exemption
from criminal liability of the spouses when favor-
ing the offenses referred to in article 323 CC.

That is, the question of exemption from
criminal liability arises only in cases where, on the
one hand, there are grounds for holding the per-
son to criminal liability, on the other hand - ob-
jective and subjective grounds present that crimi-
nal liability is not applied.

The rules on the exemption from criminal
liability cannot be considered as provisions which
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prejudiciabild, aceasta din urma se consideri vi-
novata si merita pe deplin tragerea la rispundere
si pedeapsa penald. Cu alte cuvinte, acest tip de
liberare nu poate fi considerat ca o iertare a per-
soanei vinovate. Putem spune cd in asemenea
cazuri legea manifestd fatd de astfel de persoane
simpla indulgenta, conform prevederilor exprese
ale legii, si nimic mai mult.

Mai mult ca atét, legea penala (art.53 CP)
mentioneaza ,cd persoana care a sivarsit o fapta
ce contine semnele componentei de infractiune
poate filiberati de raspundere penala...”.

Expresia ,poate fi” demonstreaza faptul ca
liberarea de raspundere penald in baza temeiu-
rilor previzute in lege la art.54-59 CP poartd un
caracter evaluativ-subiectiv, adici organele de
aplicare a dreptului (procurorul, instantele de ju-
decata sau organul de urmarire penald), in fiecare
caz concret se vor conduce de evaluarea necesiti-
tii si oportunitatii de a trage vinovatul la raspun-
dere penala sau nu.

In acelasi timp, unii cercetitori mentionea-
za cd liberarea de raspundere penald a persoanei,
in cazul constatirii conditiilor si circumstantelor
previzute de lege, constituie o obligatie a orga-
nelor de aplicare a dreptului. Consideram ci o
asemenea situatie poate fi retinutd doar in cazul
expirdrii termenelor de prescriptie de tragere la
raspundere penald, prevazuti la art.60 CP al RM.
Alin.(1) art.60 CP stipuleaza expres ci ,Persoana
se libereaza de raspundere penala daca din ziua
savarsirii infractiunii au expirat urmitoarele ter-
mene:”. Observim ci legiuitorul in acest caz nu
utilizeazd termenul ,poate”. Intr-adevir, liberarea
de raspundere penala in legitura cu expirarea ter-
menelor de prescriptie de tragere la raspundere
penala va fi aplicabila indiferent de aprecierea sau
evaluarile organului de urmarire penala, a procu-
rorului sau instantei de judecata.

Chiar si in aceste cazuri, legea instituie niste
exceptii: in caz de intrerupere a prescriptiei (alin.(4)
art.60 CP), suspendarea curgerii prescriptiei (alin.
(S) art.60 CP), iar conform alin.(6) art.60 aplicarea
prescriptiei fata de persoana care a savarsit o infracti-
une exceptional de grava se decide de citre instanta
de judecatd. Daci instanta nu va gisi posibild apli-
carea prescriptiei si liberarea de raspundere penali,
detentiunea pe viati se va inlocui cu inchisoare pe
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rehabilitate the person who committed an injuri-
ous offense, the latter is considered guilty and li-
able for the crime and criminal punishment. In
other words, this kind of exemption cannot be
considered as a forgiveness of the guilty person.

We can say that in these cases the law mani-
fests to such persons mere indulgence, according
to the explicit provisions of the law, and nothing
more.

Moreover, the criminal law (article 53 CC)
states “that the person who committed an act
characterized by evidence of a criminal compo-
nent may be exempted from criminal liability...”.
The expression “may be” confesses that the ex-
emption from criminal liability based on the
grounds provided by the law in articles 54-59 CC
is of a evaluative - subjective character, i.e. the law
enforcement bodies (prosecutor, courts or penal
prosecution body), in each specific case will lead
to the assessment of whether or not the culprit
should be held to criminal liability.

At the same time, some researchers note
that exemption from criminal liability of the
person, if the conditions and circumstances pro-
vided by the law are established, is an obligation
for enforcement bodies. We consider that such
a situation can be taken into account only in the
case of the expiry of limitation periods for exemp-
tion from criminal liability provided in article 60
CC of the RM. The paragraph (1) of this article
states clearly that “ A person shall be exempted
from criminal liability if the following terms have
expired from the date of the commission of the
crime:”. We note that the legislator in this case
does not use the term “maybe”. Indeed, the ex-
emption from criminal liability due to the expiry
of the limitation periods for exemption from
criminal liability will be applied regardless the as-
sessments of the prosecution body, the prosecu-
tor or the court.

Even in these cases, the law establishes
some exceptions: in case of interruption of the
prescription (article 60, para. (4) CC), limita-
tion period suspension (article 60, para. (5) CC),
and in accordance with paragraph (6) of article
60 the application of the limitation period to the
person who committed an exceptionally serious
offense shall be decided by the court. If the court
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30 de ani §i in conformitate cu prevederea de la alin.
(8) art.60 CP prescriptia nu se aplici persoanelor
care au savarsit infractiuni contra pécii §i securititii
omenirii, infractiuni de riazboi, infractiuni de tortur3,
tratament inuman sau degradant sau alte infractiuni
prevazute de tratatele internationale la care Republi-
ca Moldova este parte, indiferent de data la care au
fost savarsite.

Legea penald enumeri expres cercul persoa-
nelor sau autoritatilor imputernicite si efectueze
liberarea de raspundere penald. Avem in vedere
doar acele organe sau persoane cu functii de ras-
pundere care sunt obligate de a trage vinovatii la
raspundere penald. Aceiasi subiecti au si dreptul de
alibera persoanele care au comis infractiuni de ras-
pundere, si anume: procurorul in cadrul urmaririi
penale si instanta de judecata la judecarea cauzei.

Reiteram pozitia expusa anterior conform
careia poate filiberatd de raspundere penali doar
persoana in privinta cdreia exista temei de a o tra-
ge la raspundere penala. Legea penald prevede
expres temeijurile raspunderii penale. Conform
art.51 CP temeiul real al rispunderii penale il
constituie fapta prejudiciabild savérsita, jar com-
ponenta infractiunii, stipulatd in ,legea penald”
reprezintd temeiul juridic al raspunderii penale.
Alin.(2) art.51 statueazd ci rispunderii penale
este supusd numai persoana vinovati de savarsi-
rea infractiunii previzute de legea penala.

In legatura cu aceste prevederi poate aparea
fireasca intrebare generatd de continutul prevede-
rilor constitutionale, in spetd, art.21 al Constitu-
tiei RM, conform ciruia orice persoand acuzata
de un delict este prezumata nevinovata pana cand
vinovitia sa va fi doveditd in mod legal, in cursul
unui proces judiciar public, in cadrul caruia i s-au
asigurat toate garantiile necesare aparirii sale si
ale art. 8 alin.(1) CPP, inclusiv, art.25 CPP care
stabileste ca justitia in cauzele penale se infip-
tuieste in numele legii numai de citre instantele
judecitoresti. Constituirea de instante nelegiti-
me este interzisd si ci nimeni nu poate fi declarat
vinovat de sdvérsirea unei infractiuni, precum si
supus unei pedepse penale, decét in baza hotarérii
definitive a instantei de judecatd, adoptati in con-
ditiile prezentului cod.

Solutia ni se pare urmatoarea: depinde de
consecintele juridice ce decurg din faptul con-

will not find it possible to apply this prescription
and exemption from criminal liability, life impris-
onment shall be replaced by 30 years of impris-
onment and in accordance with the provision of
paragraph (8) of article 60 from Criminal Code
the limitation period shall not apply to persons
who commit crimes against the peace and secu-
rity of humanity, war crimes, inhuman or degrad-
ing treatment or other crimes set forth in interna-
tional treaties to which the Republic of Moldova
is a party, regardless of the date on which they
were committed.

The criminal law expressly lists the circle
of persons or authorities empowered to carry out
the exemption from criminal liability. We consid-
er only those bodies or persons with positions of
responsibility who are obliged to bring the culprit
to criminal liability. The same subjects have the
right to exempt the persons who have commit-
ted serious crimes, namely, the prosecutor in the
criminal investigation and the court at the trial of
the case.

We reiterate the position previously set out
that only the person on whom there are grounds
for criminal liability can be exempted from crimi-
nal liability. Criminal law states expressly the
grounds for criminal liability. According to article
51 CC the real grounds for criminal liability shall
be the prejudicial act committed while the crimi-
nal component set forth in criminal law shall be
the legal grounds for criminal liability. Paragraph
(2) of article 51 states that only the person guilty
of a crime set forth in criminal law shall be subject
to criminal liability.

In this context, the question generated by
the content of the constitutional provisions may
arise, in particular from article 21 of the Consti-
tution of the RM, according to which any per-
son accused of an offense is presumed innocent
until his guilt has been proven during a public
judicial process, where all the necessary guaran-
tees for his defense has been provided and from
article 8, para. (1) CPC, as well as from article 25
CPC, which state that justice in criminal cases
shall be carried out in the name of the law only
by the courts. The formation of illegitimate courts
shall be prohibited and that no one may be found
guilty of a criminal offense or punished only by
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statdrii vinovitiei persoanei, daci invinuitul risca
pedeapsa penali (chiar daci instanta de judecats,
ulterior, va constata temeiuri pentru liberarea sa
de pedeapsi) sau alte consecinte juridice ce de-
curg din invinuirea faptuitorului, atunci pedeap-
sa poate fi aplicatd doar prin hotiréire a instantei
de judecati (sentinta de condamnare). Daci este
vorba despre liberarea persoanei de raspundere
penald, ni se pare ca cercetarea judecitoreasci nu
este obligatorie (sunt suficiente constatarea te-
meiurilor si conditiilor expres previzute de Codul
penal). Esential este ci probele acumulate si ad-
ministrate in faza de urmarire penald demonstrea-
za cu certitudine despre faptul comiterii de catre
persoana invinuitd a infractiunii ce i se imputa,
daci au fost constatate temeiurile §i conditiile
prevazute de lege care permit incetarea urmaririi
penale si clasarea cauzei penale si daca invinuitul
este de acord cu solutia respectivd, daci cu solutia
indicatd sunt de acord alti participanti la proces,
in primul rind, partea vatimatd, si, in final, daca
interesele societitii sau statului nu cer efectuarea
cercetdrii judecatoresti.

Din acest motiv, incetarea urmdririi penale
la etapa urmiririi penale poate fi recunoscuta ca
actiune ce nu contravine principiului constituti-
onal al prezumtiei de nevinovitie, cu conditia ci
sunt respectate anumite conditii.

In conformitate cu garantiile constitutionale
oferite, persoana care se considera nevinovata de
savargirea infractiunii care i se incrimineazi poate
renunta la liberarea sa de raspundere penali si cere
continuarea procesului penal in ordine generala.

Pedeapsa penald aplicatd vinovatului de
savérsirea infractiunii reprezinta una din formele
de realizare a raspunderii penale. Din acest mo-
tiv, odatd cu riménerea definitiva a sentintei de
condamnare, pedeapsa penali aplicata trebuie si
fie executati in strictd conformitate cu prevede-
rile legale si ale hotararii judecatoresti. Totodata,
prezenta anumitor situatii si circumstante, con-
statarea anumitor temeiuri prevazute de lege, cate
odata fac irationala si inoportuna executarea reala
si efectivd a pedepsei.

Anume din aceste considerente, legislato-
rul a prevazut in Codul penal modalititi de libe-
rare de pedeapsa penal, la baza acestei institutii
a dreptului penal stind principiul umanismului.
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a final judgment of the court, adopted under the
terms of this Code. The solution seems us to be
such: it depends on the legal consequences aris-
ing from the fact that the person is guilty, whether
the defendant risks criminal punishment (even if
the court then finds grounds for his exemption
from punishment) or other legal consequences
arising from the accusation of the perpetrator, the
sentence can then be enforced only by judgment
of the court (sentence of conviction).

If it is about the exemption from crimi-
nal liability, we find that criminal investigation
is not compulsory (it is enough to establish the
grounds and conditions expressly provided for
by the Criminal Code). The essential thing is that
the evidence gathered and administered during
the prosecution phase shows with certainty that
the accused committed the criminal offense, if
the grounds and conditions stipulated by law for
ending the prosecution and classifying the crimi-
nal case have been established and the defendant
agrees with that solution, other participants in the
trial agree with the solution indicated, first of all,
the injured party, and finally, if the interests of the
society or the state do not require that the crimi-
nal investigation be carried out.

For this reason, cessation of prosecution at
the stage of criminal prosecution may be recog-
nized as an action which does not contravene the
constitutional principle of the presumption of in-
nocence, provided that certain conditions are met.

In accordance with the constitutional
guarantees provided, the person who considers
himself innocent in committing the criminal of-
fense he is accused of may, refuse his exemption
from criminal liability and request to continue the
criminal proceedings in general order.

The criminal punishment imposed on the
offender is one of the forms of criminal liabil-
ity. For this reason, once the conviction is finally
passed, the criminal penalty imposed must be
enforced in strict accordance with the legal provi-
sions and the court decisions. At the same time,
certain situations and circumstances as finding
certain grounds provided for by the law make un-
reasonable and inappropriate the real and effec-
tive execution of the penalty.

Precisely for these reasons, the legislator
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Conform legii penale, prin liberare de pedeapsa
penald se intelege eliberarea persoanei care a sa-
varsit o infractiune de la executarea reald, partiala
sau totald, a pedepsei penale pronuntate prin ho-
tirare a instantei de judecati (alin.(1) art.89 CP)
si conform alin. (2), liberarea de pedeapsa penali
se efectueaza prin:

a) condamnarea cu suspendare conditio-
nata a executdrii pedepsei;

b) liberarea conditionati de pedeapsi ina-
inte de termen;

b') liberarea de pedeapsi in cazul sivarsirii
infractiunii pentru prima oara si al repararii pre-
judiciului;

c) inlocuirea partii neexecutate din pe-
deapsi cu o pedeapsia mai blanda;

d) liberarea de pedeapsa a minorilor;

e) liberarea de pedeapsa datorita schimba-
rii situatiei;

f) liberarea de la executarea pedepsei a per-
soanelor grav bolnave;

g) amdanarea executirii pedepsei pentru fe-
mei gravide si persoane care au copii in varsta de
panila 8 ani.

Considerdm ci o mai mare influentd asupra
deciziei faptuitorului de a colabora cu organele de
aplicare a legii 0 au modalitatile liberarii totale de
pedeapsi, cu conditia cand acestuia ii sunt cunos-
cute consecintele unei astfel de cooperiri si ci anu-
me colaborarea sa cu organele de urmirire penala
si instantele de judecata va determina instanta sa
opereze liberarea de pedeapsa. Sarcina de a con-
vinge subiectul infractiunii si coopereze le revine
organelor statului si nu in ultimul rand, asigurarea
dreptului la aparare calificata acordata profesionist.

O alta institutie de drept penal care, intr-
0 misurd sau alta, poate influenta comportamen-
tul faptuitorului care a comis o infractiune, sunt
cauzele care inliturd raspunderea penald sau
consecintele condamnirii. Citre acestea, con-
form Codului penal, pot fi atribuite amnistia,
gratierea si impacarea.

Dacd amnistia, ca act de clementd are
anumite trasaturi asemandtoare att cu liberarea
de rispundere penald, cét si cu liberarea de pe-
deapsa penala, deoarece conform CP, amnistia
este actul ce are ca efect inlaturarea raspunderii
penale sau a pedepsei fie reducerea pedepsei apli-

stipulated in the Criminal Code ways of exemp-
tion from criminal punishment, as the principle of
humanism is the basis of this institution of crimi-
nal law. According to criminal law, exemption
from criminal punishment means the partial or
total release of a person who committed a crime
from the actual execution of criminal punishment
provided by a court decision (article 89, para. (1)
CC) and in accordance with paragraph (2), ex-
emption from criminal punishment shall be done
by means of: a) conviction with a conditional
suspension of execution of punishment; b) con-
ditional exemption from punishment prior to the
term of expiration; c) substitution of the unex-
ecuted part of the punishment with a milder form
of punishment; d) exemption from punishment
of juveniles; e) exemption from punishment due
to a situation change; f) exemption from execut-
ing the punishment of seriously ill persons; g)
deferral of the execution of punishment for preg-
nant women and women who have children un-
der the age of 8.

We consider that the means of total pun-
ishment exemption have greater influence on the
perpetrator’s decision to cooperate with law en-
forcement agencies, provided he is aware of the
consequences of such cooperation and that his
collaboration with the prosecution and the courts
will cause the court to exempt the punishment. It
is up to the state bodies to convince the subject
of the crime to cooperate and to ensure a profes-
sional defense.

Another criminal justice institution which,
to some extent, may influence the conduct of the
perpetrator is the causes which exempt from the
criminal liability or the consequences of the con-
viction. According to the criminal law they are:
pardon, amnesty and reconciliation.

If amnesty, as a clemency act, has certain
teatures similar to both the exemption from crim-
inal liability and the exemption from criminal
punishment, because under the CC, amnesty is
the act which has the effect of excluding criminal
liability or punishment either reducing the pen-
alty imposed or commuting it (Article 107), at
that time pardon resembles only to the exemption
from criminal punishment. In accordance with
article 108 pardon an act through which a convict
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cate sau comutarea ei (art.107), atunci gratierea
are anumite asemandri doar cu liberarea de pe-
deapsi penala. In conformitate cu art.108 gratie-
rea este actul prin care persoana condamnata este
liberatd, in tot sau in parte, de pedeapsa stabilita
ori pedeapsa stabilitd este comutata.

In acelasi timp, amnistia i gratierea sunt
institutii de sine stititoare, deoarece atit natura
sa, cit si baza normativa si subiectii care le aplici
sunt distincte de cele ale liberarii de rispundere si
pedeapsa. Atat amnistia, cat i gratierea nu sunt
acte ale justitiei (amnistia este actul Parlamentu-
lui, gratierea fiind acordata de catre Presedintele
RM in mod individual).

In concluzie, institutiile analizate vor pu-
tea fi operate/aplicate doar in cazurile cind fap-
tuitorul va adopta un comportament cooperant,
majoritatea din acestea conditionand aplicarea
in functie de implicarea subiectului in desco-
perirea infractiunii si identificarea complicilor,
recunoasterea vinovitiei si autodenuntarea, repa-
rarea benevola a daunelor cauzate si prejudiciilor
pricinuite, cdinta activa, etc.
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is exempted, in whole or in part, from the punish-
ment set or through which the punishment set is
replaced with a milder form.

At the same time, amnesty and pardon are
self - sufficient institutions, because by their na-
ture, normative basis and the subjects that enforce
them they are different from those of exemption
from criminal liability and the exemption from
criminal punishment. Both amnesty and pardon
are not acts of justice (the amnesty is the Parlia-
ment’s act, the pardon being granted by the Presi-
dent of the Republic of Moldova individually).

In conclusion, the institutions analyzed
can be enforced only in cases where the perpetra-
tor is cooperating, most of them conditioning the
application on the involvement of the subject in
crime detection and the identification of the co-
offenders, recognition of guilt and self- denuncia-
tion, voluntary compensation of damages caused,
active repentance, etc.
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