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Studiul este consacrat problemelor legate de ra-
portul dintre investigatiile speciale si procesul penal.
Prin prisma cercetdrilor teoretice este analizatd pro-
blema valorificdrii in procesul penal a informatiilor
obtinute prin efectuarea mdsurilor speciale de
investigatii. Sunt analizate prevederile pertinente su-
biectului abordat din legislatia Republicii Moldova,
in special fiind vorba despre prevederile Codului de
procedurd penali si Legii nr.59/2012 cu privire la
activitatea speciald de investigatii.
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The study is devoted to the issue of the relation-
ship between special investigation and criminal pro-
ceedings. Essentially, in terms of theoretical research,
the problem of capitalizing in the criminal process the
information obtained by carrying out special inves-
tigative measures is analyzed. The provisions of the
legislation of the Republic of Moldova pertinent to
the approached subject are analyzed, especially being
the provisions of the Code of Criminal Procedure and
Law no. 59/2012 on the special investigation activity.
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Introducere. Valorificarea rezultatelor
investigatiilor speciale in procesul penal este una
din cele mai complicate si mai discutate probleme
in materia procedurii penale moderne. Cu privire
la acest subiect au fost editate numeroase lucrari
stiintifice: monografii, articole si comuniciri. Din
pécate, nici in doctrina procedurala si nici in acti-
vitatea practica, nu exista un consens asupra su-
biectului cercetat.

Stiinta procesual-penald a inregistrat diver-
se modalitati de solutionare a acestei probleme,
de la utilizarea rezultatelor activitatii speciale de
investigatii direct ca probi in procesul penal (cu
sau fird anumite conditionari)[1; 2] pani la po-
sibilitatea formirii probelor pe baza lor [3; 4; S;
6]. Reglementdrile juridice din actuala legislatie
nationala nu contin o solutie reusitd a problemei
vizate.

Continut de baza. Actualitatea subiec-

Introduction. Capitalizing on the results
of special investigations in criminal proceedings
is one of the most complicated and discussed is-
sues in the field of modern criminal procedure.
Numerous scientific papers have been published
on this subject: monographs, articles and com-
munications. Unfortunately, neither in the proce-
dural doctrine nor in the practical activity is there
a consensus on the researched subject.

The criminal-procedural science has regis-
tered various ways of solving this problem, from
the use of the results of the special investigation
activity directly as evidence in the criminal pro-
cess (with or without certain conditions) [1; 2]
to the possibility of forming evidence based on
them [3; 4; S; 6]. The legal regulations in the cur-
rent national legislation do not contain a success-
ful solution to the problem in question.

Main content. The existence of the subject
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tului abordat a inceput sd creasca mai cu seama
la inceputul acestui mileniu, cind criminalitatea
a invitat sd profite din plin de pe urma tehnolo-
giilor moderne oferite omenirii de cea de-a 4.0-
ra revolutie industriald marcatd prin aparitia si
raspandirea internetului, retelelor de socializare
si comunicare mobili. In contextul dezvoltarii
noilor metode criminale mult mai sofisticate si
mai organizate se cereau si metode noi de proba-
re a actelor infractionale. Procedeele probatorii
traditionale in scurt timp s-au dovedit mai putin
eficiente pentru documentarea noilor forme de
infractiuni (acte de coruptie, de terorism, fraude
economice, trafic ilegal de persoane, armament,
droguri, medicamente, substante radioactive
etc.). Dorinta de aliniere la standardele si rigori-
le statelor membre ale comunititii europene au
determinat mai multe tari din spatiul ex-sovietic
sd imprumute experienta si modelul european de
solutionare a respectivei probleme.

Includerea misurilor operative (speciale)
de investigatii in CPP a fost modelul pe care la
urmat mai intai Lituania (2002 ); Estonia (2003)
si Letonia (2005), apoi la el s-au aliturat si Repu-
blica Moldova (2012); Ucraina (2012); Georgia
(2014); Republica Kazahstan (2014) si Republi-
ca Kirgizstan (2019).

Este important de mentionat ci in toa-
te aceste tdri, cu exceptia Estoniei, continud sa
actioneze legile speciale privind activitatea ope-
rativa/speciald de investigatii. Rolul acestor legi
este sa reglementeze activititile care raman in
afara procesului penal: prevenirea §i curmarea
infractiunilor, relevarea amenintérilor care pot
pune in pericol securitatea statului etc. Estonia,
renuntind lalegea speciald, a incercat sa integreze
pe deplin ASTin textul CPP. Trebuie de precizat ca
potrivit CPP al Estoniei ,colectarea informatiilor
despre o infractiune in cursul procesului penal”
nu este singura sarcina realizata prin actiunile de
investigatii secrete, realizarea MSI fiind posibi-
I3 si pentru depistarea §i curmarea infractiunilor
in curs de pregitire (p.1 al alin.(1) al art.126.2).
Cu alte cuvinte, sfera MSI in versiunea Estoniani
depaseste cu mult hotarele procesului penal.

Analiza legilor procesuale ale acestor tiri
ne permite si deosebim doua varietati ale integra-
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began to grow especially at the beginning of this
millennium, when crime learned to take full ad-
vantage of modern technologies offered to man-
kind by the 4.0 industrial revolution marked by
the emergence and spread of the Internet, social
networks and mobile communication. In the con-
text of the development of new, much more so-
phisticated and organized criminal methods, new
methods of proving criminal acts were also re-
quired. Traditional evidentiary procedures soon
proved less effective in documenting new forms
of crime (acts of corruption, terrorism, economic
fraud, illegal trafficking in human beings, weap-
ons, drugs, medicines, radioactive substances,
etc.). The desire to align with the standards and
rigors of the Member States of the European
Community has led several countries in the for-
mer Soviet Union to borrow the European model
and experience for solving this problem.

The inclusion of (special) operational
measures of investigations in the CCP was the
model first followed by Lithuania (2002); Esto-
nia (2003) and Latvia (2005), then joined by the
Republic of Moldova (2012); Ukraine (2012);
Georgia (2014); Republic of Kazakhstan (2014)
and Republic of Kyrgyzstan (2019).

It is important to note that in all these
countries, except Estonia, special laws on opera-
tional / special investigation activity continue to
act. The role of these laws is to regulate the activi-
ties that remain outside the criminal process: the
prevention and cessation of crimes, the detection
of threats that may endanger the security of the
state, etc. Estonia, renouncing the special law,
tried to fully integrate SIA in the CCP text. It
should be noted that according to the Estonian
CCP, “collecting information on a crime during
criminal proceedings” is not the only task per-
formed by covert investigations, the realization of
SIM is also possible to detect and stop crimes in
preparation (p. 1 para. (1) in art.126.2). In other
words, the scope of the SIM in the Estonian ver-
sion goes far beyond the boundaries of criminal
proceedings.

The analysis of the procedural laws of these
countries allows us to distinguish two varieties of
SIM integration in PP:

SIM are considered procedural actions
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rii MSI in PP:

MSI sunt considerate actiuni procesuale
doar ca de alt tip fatd de procedeele probatorii, fi-
ind numite Masuri/actiuni operative/speciale de
investigatii. Informatiile obtinute prin efectuarea
acestora sunt folosite pentru solutionarea proble-
melor procesului penal si, ca exceptie, pot fi valo-
rificate in calitate de probe. La modelul in cauza
se raporteazi legislatiile tirilor baltice (Lituania,
Estonia si Letonia);

MSI sunt incluse in grupul procedeelor
probatorii, doar ci riman diferite fatd de actiunile
de urmirire penald traditionale, fiind numite
Actiuni de urmdrire penala secrete/tainice/speci-
ale. Rezultatele obtinute prin efectuarea acestora
sunt valorificate in calitate de probe. Acestui mo-
del corespund legislatiile celorlalte state (Ucrai-
na, Georgia, Kazahstan si Kirgizstan).

Modelul caracteristic legislatiei Republicii
Moldova este unul, s-ar putea spune combinat,
dat fiind faptul ca intruneste elemente ale ambelor
varietiti. Pentru intelegerea trasaturilor specifice
modelului moldovenesc este bineveniti aborda-
rea, mai intai, a modelului caracteristic Republicii
Moldova de péana la 2012 i care continua sa fie
aplicat si in restul tirilor din spatiul ex-sovietic:
Federatia Rus3, Belarus, Armenia, Azerbaidjan,
Tadjikistan, Uzbekistan, si Turkmenistan.

Acest model se caracterizeazd prin faptul
ca misurile speciale de investigatii, ca procedee
operative de acumulare a informatiilor si reali-
zare a sarcinilor specifice, sunt reglementate de
o lege speciald (cu privire la activitatea operativd
de investigatii) a cirei sferd de actiune este mult
mai larga decét cea a procesului penal. Activita-
tea operativd de investigatii se intersecteaza cu
procesul penal doar pe segmentul realizarii sar-
cinii de descoperire a infractiunilor, adica a fap-
telor deja comise, in timp ce restul sarcinilor ASI
depasesc hotarele procesului penal. Problema
cea mai complicata a acestui model, in vederea
solutiondrii cireia s-a si pornit caravana tarilor
spre integrarea investigatiilor speciale in procesul
penal, consti in valorificarea in calitate de probe a
informatiilor obtinute prin procedee reglementa-
te de o altd lege decét cea procesuala.

La baza acestui model stau ideile cerce-

only of a different type from the evidentiary
procedures, being called Measures / operative
/ special investigative actions. The information
obtained by carrying them out is used to solve
the problems of the criminal process and, as an
exception, can be used as evidence. The model of
the Baltic countries (Lithuania, Estonia and Lat-
via) refers to this model;

SIM are included in the group of evidentia-
ry proceedings, only they remain different from
traditional criminal prosecution, being called Se-
cret / mysterious / special criminal prosecution.
The results obtained by performing them are used
as evidence. This model corresponds to the laws
of the other states (Ukraine, Georgia, Kazakhstan
and Kyrgyzstan).

The characteristic model of the legislation
of the Republic of Moldova is one we could call
combined, given the fact that it meets elements of
both varieties. In order to understand the specific
features of the Moldovan model, it is welcome to
tackle, firstly, the model characteristic of the Re-
public of Moldova until 2012 which continues to
be applied in the rest of the former Soviet coun-
tries: The Russian Federation, Belarus, Armenia,
Azerbaijan, Tajikistan, Uzbekistan and Turkmen-
istan.

This model is characterized by the fact that
special investigative measures, as operative pro-
cedures for accumulating information and per-
forming specific tasks, are governed by a special
law (on the operative activity of investigations)
whose scope is much wider than that of criminal
proceedings. The operative investigation activity
intersects with the criminal process only on the
segment of accomplishing the task of discovering
the crimes, i.e. of the deeds already committed,
while the rest of the SIA tasks exceed the bound-
aries of the criminal process. The most compli-
cated problem of this model, in order to solve the
caravan of countries to integrate special investi-
gations in the criminal process, is to capitalize as
evidence the information obtained through pro-
cedures regulated by a law other than procedural.

This model is based on the ideas of re-
searchers who consider that the special activity of
investigation and prosecution are different types
of activity with specific features and cannot inte-

154



tatorilor care considerd ci activitatea speciala
de investigatii §i cea de urmarire penala sunt ge-
nuri de activitate diferite cu trasaturi specifice si
care nu pot sa se integreze una cu alta. Conform
opiniei profesorului rus Sheifer S.A., fuziunea
elementelor de procedurd cu cele speciale de
investigatii este profund eronata si mai ales sub
aspect metodologic. Normele care reglemen-
teaza desfisurarea actiunilor de urmarire penala
formeaza o institutie specificd a procesului pe-
nal. Aceste prevederi au un continut bogat, cu
multe prescriptii care reglementeazi procedura
de efectuare a actiunilor de urmarire penala. Im-
plementarea lor da nastere la un sistem complex
de relatii juridice care insotesc colectarea probe-
lor. Raportul juridic este cel mai important semn

al unei actiuni de urmdrire penald, fird de care

actiunea nu poate fi consideratd de urmirire pe-

nala. Dar raportul juridic nu poate avea loc la re-
alizarea masurilor secrete, deoarece partile proce-
sului nu participa i nici nu au cum sa participe la
raport. Astfel, concluzioneaza expertul, fuziunea
actiunilor de urmarire penala si a celor operative
de investigatii este inacceptabild, deoarece distru-
ge bazele fundamentale ale procesului penal[4,
p.121].

Ghinzburg A.Ya., remarcabil profesor din
Kazahstan §i cunoscut specialist in domeniul pro-
cesului penal si al AOI, de asemenea, sustine ca
este inacceptabild combinarea intr-un tot unitar
a celor doua tipuri de activitate (urmarirea pena-
14 si investigarea speciali), deoarece sunt diferi-
te atdt dupa formi cat si dupi esenta. Institutia
actiunilor de urmdrire penald secrete, sustine
profesorul, in cele din urmi duce la haos si distru-
ge toatd baza stiintifici i metodologici a proce-
sului penal, distruge inchipuirea despre sistemul
legal al procesului penal si practica probatoriului
judiciar. In procesul probator, continui dansul,
circuld doua tipuri de informatii: procesuali, re-
glementata de CPP si neprocesuali, inclusiv cea
reglementata de Legea privind investigatiile ope-
rative. In componenta informatiilor procesuale
obtinute in conformitate cu legea procedurald
ca urmare a actiunilor de urmairire penald, sunt
evidentiate informatiile probatorii, care consti-
tuie continutul probelor si care servesc scopului
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grate with each other. According to the opinion
of the Russian professor Sheifer S.A., the fusion
of the procedural elements with the special ones
of investigations is deeply erroneous, especially
from a methodological point of view. The rules
governing the conduct of criminal proceedings
form a specific institution of the criminal pro-
cess. These provisions have rich content, with
many prescriptions governing the procedure for
carrying out criminal prosecution actions. Their
implementation gives rise to a complex system of
legal relations that accompanies the collection of
evidence. The legal report is the most important
sign of a criminal prosecution action, without
which the action cannot be considered a crimi-
nal prosecution. But the legal report cannot take
place when secret measures are taken, because
the parties to the process do not participate and
have no way to participate in the report. Thus, the
expert concludes, the merger of criminal prosecu-
tion and operative investigations is unacceptable,
because it destroys the fundamental bases of the
criminal process (4, p.121].

Ghinzburg A.Ya,, a distinguished profes-
sor in Kazakhstan and a well-known criminal and
OAI specialist, also argues that it is unacceptable
to combine the two types of activity (criminal
prosecution and special investigation) into a uni-
tary whole, as they are different in both form and
essence. The institution of secret criminal pros-
ecution, the professor claims, ultimately leads
to chaos and destroys the entire scientific and
methodological basis of the criminal process, it
ruins the imagination about the legal system of
the criminal process and the practice of judicial
evidence. In the evidentiary process, he contin-
ues, there are two types of information: proce-
dural, regulated by the CCP and non-procedural,
including that which is regulated by the Law of
Operational Investigations. In the composition
of the procedural information obtained in accor-
dance with the procedural law as a result of the
criminal prosecution actions, the evidentiary in-
formation is highlighted, which constitutes the
content of the evidence and which serves the evi-
dentiary purpose. In the structure of the non-pro-

cedural information, the information obtained as
aresult of the SIA is highlighted. In relation to the
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probator. In structura informatiilor neprocesuale,
sunt evidentiate informatiile obtinute ca urmare
a ASL In raport cu procesul probator, astfel de
informatii au caracter orientativ, auxiliar (pentru
a decide directia ulterioard a cercetarii, pregatirea
si tactica desfagurarii actiunilor de urmarire pena-
14 etc.). Astfel, aceste tipuri diferite de activitate
de stat, care coexista si interactioneaza cu succes,
dar nu se absorb reciproc, rezolvi problema con-
solidarii statului de drept.

Ginzburg A.Ya. mai considerd ilegala
institutia procedeelor probatorii secrete. Con-
form legislatiei, fiecare actiune de urmarire penald
nu trebuie doar sa fie definita, ci si sa reglemen-
teze in mod clar §i complet realizarea ei atat in
forma, cat si in continut. CPP nu reglementeazi
procedura de realizare a actiunilor secrete si nici
nu poate s-o faci, deoarece acest lucru contravine
legislatiei privind secretul de stat[S]. In plus, con-
tinua profesorul, fuziunea MSI si a AUP precum
si recunoasterea rezultatelor acestora direct (fara
verificare) ca probe, arunci inapoi procesul penal
intr-o perioada de inchizitie nu foarte indepartata
[6].

Imputernicirea ofiterului de urmarire pe-
nald cu competente de efectuare MSI este o alta
gafd care ar duce la sciderea calititii lucrului
practic[7, p.92]. Spre deosebire de procedeele
probatorii, MSI permit nu numai descoperirea
infractiunilor comise i obtinerea unei baze pro-
batorii, ci, in plus, vizeaza identificarea, curma-
rea si prevenirea infractiunilor iminente, ceea ce
este extrem de important pentru protejarea va-
lorilor constitutionale. Caracteristica esentiala a
activitatii speciale de investigatii este caracterul
sdu tainic de actiune. Ca reguld aceasta se realizea-
za Inaintea initierii unei cauze penale, necesitand
creativitate si promptitudine pentru impiedicarea
actului criminal. Este mult mai important si nu
fie admise faptele irecuperabile decit, ulterior, sa
fie gasit faptasul si sd fie pedepsit pentru faptele
care au adus deja prejudicii individului, societatii
si statului. Toate aceste trasaturi insi o indepar-
teaza de formalitatile procesuale[8].

In acest context este binevenit si vedem si
argumentele cercetitorilor care s-au pronuntat
in favoarea integrarii masurilor speciale de

evidentiary process, such information is indica-
tive and auxiliary (to decide the further direction
of the investigation, the preparation and tactics of
the criminal prosecution, etc.). Thus, these differ-
ent types of state activity, which coexist and in-
teract successfully, but are not absorbed by each
other, solve the problem of consolidating the rule
of law.

Ginzburg A.Ya. also considers it illegal to
institute secret probation proceedings. Accord-
ing to the legislation, each criminal prosecution
action must not only be defined, but also clearly
and completely regulate its implementation both
in form and content. The CCP does not regulate
the procedure for carrying out secret actions, nor
can it be done, as this is contrary to the legislation
on state secrecy [S]. In addition, the professor
continues, the merger of SIM and UAP as well as
the recognition of their results directly (without
verification) as evidence, throws back the crimi-
nal trial in a period of imprisonment not far away
[6].

Empowering the prosecuting officer with
SIM powers is another blunder that would lead
to a decrease in the quality of practical work [7,
p-92]. Unlike evidentiary proceedings, SIM al-
lows not only the discovery of crimes committed
and the obtaining of a probative basis, but also
the identification, cessation and prevention of
imminent crimes, which is extremely important
for the protection of constitutional values. The
essential feature of the special investigative activ-
ity is its mysterious character of action. As a rule,
this is done before initiating a criminal case, re-
quiring creativity and promptness to prevent the
criminal act. It is far more important not to ad-
mit irrecoverable deeds than to subsequently find
the perpetrator and be punished for deeds that
have already harmed the individual, society and
the state. However, all these features take it away
from procedural formalities [8].

In this context, it is welcome to see the ar-
guments of the researchers who spoke in favor
of integrating special investigative measures in
the criminal process. Russian researcher Baranov
AM. claims that in a certain historical period the
preliminary investigation was artificially divided
into two types of independent proceedings: the
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investigatii in procesul penal. Cercetatorul rus
Baranov A.M. sustine ci intr-o anumiti perioada
istoricd ancheta preliminara a fost impartitd arti-
ficial in doua tipuri de proceduri independente:
activitatea speciala de investigatii si activitatea de
urmdrire penala (cercetarea preliminari, ancheta
penali). Cu toate acestea, ,metodele de colectare
a informatiilor despre o infractiune in ambele ti-
puri de activitati sunt practic aceleasi, dar pentru
a le delimita §i pentru a evita confuzia, au fost in-
troduse denumiri diferite si au fost stabilite pro-
ceduri distincte pentru producerea si inregistra-
rea practic a acelorasi actiuni”[9, p.160]. ,Odata
cu legalizarea activititii speciale de investigatii,
au fost comise erori metodologice si tehnico-ju-
ridice. Procedeele secrete de culegere a probelor
si-au gasit consolidare in cadrul altei activitati, iar
informatiile obtinute ca urmare a implementarii
acestora ar trebui utilizate in procesul penal. Legi-
le privind AOI/ASI nu au reusit si elimine aceas-
ti contradictie”[9, p.161].

Comparand delimitarea sferelor procedu-
rii penale si a activitatii operative de investigatii in
Rusia i in striinatate, Volynsky A.F. sublinia ca
in niciuna dintre tarile Europei de Vest nu ar exis-
ta o distinctie atat de categorici si artificiald intre
ASI si procedura penals, iar in unele dintre aces-
tea istoric s-a dezvoltat si si-a gisit legiferare asa-
numita ,investigatie politieneascd”, care imbini
in mod organic metodele si procedeele publice si
secrete de obtinere a probelor, dar sub controlul
efectiv al autorititilor judiciare[ 10, p.S].

Pentru a da rezultatelor ASI statutul de
probd, considera sustinitorii aceluiagi concept,
este necesar sa se confere caracter procesual pe-
nal metodelor si mijloacelor secrete de colectare a
informatiilor (probelor), adici si le reglementeze
prin legea procesual penal. In acest fel, sustine
Baranov A.M., ,din mintea juristilor, vor disparea
motivele care impiedici utilizarea informatiilor
obtinute ca urmare a colectarii secrete a probelor
(obtinute astizi in cadrul AOI)” [9, p.164].

Cercetatorii Mazunin Ya.M. si Mazunin
Ya.P. au exprimat cam acelasi idee: ,daca proce-
deelor secrete le va fi acordata forma procedura-
14, atunci ,credibilitatea informatiilor obtinute ca
urmare a AOI va avea prioritate fatd de criteriul
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special investigation activity and the criminal in-
vestigation activity (preliminary investigation,
criminal investigation). However, “the methods
of collecting information on a crime in both types
of activities are practically the same, but in order
to delimit them and avoid confusion, different
names have been introduced and separate pro-
cedures have been established for the production
and practical registration of the same actions”[9,
p-160].”With the legalization of the special inves-
tigation activity, methodological and technical-
legal errors were committed. The secret proce-
dures for collecting evidence were strengthened
in another activity, and the information obtained
as a result of their implementation should be
used in criminal proceedings. The laws regarding
OALI / SIA have failed to eliminate this contradic-
tion“[9, p.161].

Comparing the delimitation of the spheres
of criminal procedure and the operative activity
of investigations in Russia and abroad, Volyn-
sky A.F. stressed that in none of the countries of
Western Europe would there be such a categori-
cal and artificial distinction between ASI and
criminal procedure, and in some of them, the so-
called “police investigation” has historically de-
veloped and found legislation, which organically
combines public and secret methods and proce-
dures for obtaining evidence, but under the effec-
tive control of the judicial authorities [ 10, p.5].

In order to give the SIA results the status
of evidence, according to the proponents of the
same concept, it is necessary to give criminal
procedural character to the methods and secret
means of collecting information (evidence), i.e.
to regulate them by criminal procedural law. In
this way, says Baranov A.M., “from the minds of
jurists, the reasons that prevent the use of infor-
mation obtained as a result of the secret collec-
tion of evidence (obtained today in the OAI) will
disappear” [9, p.164].

Researchers Mazunin Ya.M. and Mazunin
Ya.P. expressed the same idea: “if the secret pro-
ceedings are given the procedural form, then the
credibility of the information obtained as a result
of the OAI will have priority over the criterion of
admissibility and the content over the form of evi-
dence”[11, p.139].

157



(

@ Anale stiintifice ale Academiei ,Stefan cel Mare” a MAl al Republicii Moldova
&% Scientific Annals of the Academy “Stefan cel Mare” of MIA of the Republic of Moldova

admisibilitatii §i continutul fatd de forma probe-
lor” [11, p.139].

Exista si alte argumente expuse in literatu-
ra de specialitate att in favoarea, precum si im-
potriva integrarii investigatiilor speciale in pro-
cesul penal. Toate aceste discutii demonstreaza
complexitatea si sensibilitatea problemei valori-
ficarii rezultatelor ASI in PP. In astfel de situatii,
interventia legiuitorului in gisirea unei solutii
poate fi doar salutata si apreciati. Asta s-a si in-
tamplat in 2012. In calitate de solutie a proble-
mei discutate, Capitolul III al CPP al RM (Mij-
loacele de probi si procedeele probatorii) a fost
completat cu Sectiunea V - Activitatea speciala
de investigatii, in cadrul cireia se regasesc 3/4 din
totalul celor 20 de masuri speciale de investigatii
(MSI) previzute in Legea nr.59/2012 cu privire
la activitatea speciald de investigatii.

Dupi reforma lucrurile ar fi trebuit sa mear-
gdmult maibine, toatdlumea s fie multumiti ciin
sfarsit problema de bazi a fost rezolvata. Se parea
ca R-.Moldova chiar a pasit pe urma tarilor baltice
siin scurt timp se va bucura de integrarea in Uniu-
nea Europeana. Din picate, nu a fost s fie, efectul
a fost cu totul altul. In scurt timp practicienii au
inteles cd multe din activititile desfasurate anteri-
or legate de prevenirea si curmarea infractiunilor,
de cautarea persoanelor care se eschiveaza de la
executarea pedepsei, de relevare a amenintarilor
ce pun in pericol securitatea statului nu mai pot
fi indeplinite cu succes, deoarece aplicarea MSI
incluse in CPP au a fost restrictionata strict in li-
mitele urmaririi penale i strict pentru realizarea
unei singure sarcini — descoperirea §i cercetarea
infractiunilor deja comise. Prin urmare, observam
ca ASI dintr-o activitate prioritar proactivi a de-
venit imediat o activitate prioritar reactiva.

In 2015 guvernarea Republicii Moldova
a recunoscut intr-un fel esecul reformei juridice,
creand un grup de lucru pentru studierea proble-
maticii in domeniul investigatiilor speciale si in-
aintarea propunerilor corespunzitoare in vederea
imbunitatirii situatiei[ 12]. De atunci si pana in
prezent se tot lucreaza dar situatia rimane aceiasi.

Daca analizam legislatia nationald de dupa
reforma observam ca de fapt problema valorifica-
rii rezultatelor ASI in PP nici nu a fost rezolvat3,

There are other arguments presented in the
literature both in favour and against the integra-
tion of special investigations in the criminal pro-
cess. All these discussions demonstrate the com-
plexity and sensitivity of the issue of capitalizing
on SIA results in PP. In such situations, the inter-
vention of the legislator in finding a solution can
only be welcomed and appreciated. This is what
happened in 2012. As a solution to the problem
discussed, Chapter III of the CCP of the Repub-
lic of Moldova (Means of Evidence and Evidence
Procedures) was completed with Section V - Spe-
cial Investigation Activity, which includes 3/4 of
the total of the 20 special investigation measures
(SIM) provided in Law no. 59/2012 regarding
the special investigation activity.

After the reform, things should have gone
much better, and everyone should have been
satisfied that the basic problem has finally been
solved. It seemed that the Republic of Moldo-
va had really followed the Baltic countries and
would soon enjoy integration into the European
Union. Unfortunately, the effect was completely
different. Practitioners soon realized that many
of the activities previously carried out related to
the prevention and cessation of crimes, the search
for people avoiding serving the sentence and the
detection of threats to the security of the state
can no longer be successfully carried out, because
the application of SIM included in the CPC have
been restricted strictly within the limits of crimi-
nal prosecution and strictly for the performance
of a single task - the discovery and investigation
of crimes already committed. Therefore, we note
that SIA from a priority proactive activity imme-
diately became a priority reactive activity.

In 2018, the government of the Republic
of Moldova somehow acknowledged the failure
of the legal reform, creating a working group to
study the issue in the field of special investiga-
tions and submit appropriate proposals to im-
prove the situation [12]. Work has been going on
since then up until now, but the situation remains
the same.

If we analyse the national legislation after
the reform, we notice that in fact the problem
of capitalizing on the SIA results in PP was not
solved, because by performing SIM no evidence
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fiindca prin efectuarea MSI nu se obtin probe, ci
tot informatii care doar dupa verificare pot fi re-
cunoscute in calitate de probe. Exact aga era si
pana la reforma. Diferenta este cd acum ofiterul
de investigatii, pe langd faptul ci nu mai are
voie si efectueze MSI in faza de pana la comite-
rea infractiunii (art.132> CPP), mai este lipsit si
de initiativa de efectuare a MSI chiar si la etapa
urmaririi penale, initiativa trebuie s vina ori de
la procuror ori de la ofiterul de urmairire penala
(art.132* CPP). Ofiterul de investigatii are doar
calitatea de executor al MSI, fiind impus s agtepte
comanda organului de urmirire penala. In gene-
ral conform prevederilor CPP al RM activitatea
speciali de investigatie este un cumul de actiuni
care se desfasoara doar in cadrul urmaririi penale.

Insasi faptul ci prin efectuarea MSI se obtin
informatii §i nu probe reiese din continutul mai
multor reglementari a CPP al RM. Chiar in de-
numirea unor MSI se vorbeste despre obtinerea
informatiilor si nu a probelor — ,monitorizarea
sau controlul tranzactiilor financiare si accesul
la informatia financiard”, ,colectarea informatiei
de la furnizorii de servicii de comunicatii electro-
nice” (art.132? CPP alin.(1) lit. f); h)). Despre
informatii se spune si in restul reglementirilor cu
privire la efectuarea MSI: ,... mijloace tehnice
speciale pentru obtinerea in secret a informatiei”
(art.132? CPP alin.(2)); ,,... datele sau informati-
ile obtinute in urma efectuirii méisurilor speciale
de investigatii ...” (art.132* CPP alin.(10), (11);
» -+ purtatorul material de informatii care conti-

ne rezultatele masurilor speciale de investigatii”
(art.132° CPP alin.(2)) etc.

Conform prevederilor art.132° CPP al RM
rezultatele MSI pot obtine calitatea de probe
dupi ce sunt verificate de care procuror, respectiv
judecatorul de instructie sub aspectul legalitatii,
respectarii drepturilor si libertatilor omului, res-
pectarii conditiilor si temeiurilor in baza cirora a
fost efectuatd MSI si va fi intocmitd o ordonantd/
incheiere in acest sens.

Totodati, trebuie spus si faptul ci probe-
le obtinute in urma efectuarii MSI au o valoare
inferioara fata de probele obtinute prin proce-
deele probatorii traditionale. Aceastd concluzie
reiese din continutul urmatoarei prevederi: ,Ho-
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is obtained except only information that only
after verification can be recognized as evidence.
This was exactly the case until the reform. The
difference is that now the investigation officer, in
addition to the fact that he is no longer allowed
to perform SIM in the phase before committing
the crime (art. 1322 CCP), is also deprived of the
initiative to perform SIM even during the stage
of criminal prosecution, the initiative must come
either from the prosecutor or from the criminal
investigation officer (art. 1324 CCP). The inves-
tigation officer has only the quality of being ex-
ecutor of SIM, being forced to wait for the order
of the criminal investigation body. In general, ac-
cording to the provisions of the CCP of the Re-
public of Moldova, the special investigation activ-
ity is a commutation of actions that takes place
only within the criminal investigation.

The very fact that by performing the SIM
information and not evidence is obtained comes
from the content of several regulations of the
CCP of the Republic of Moldova. Even in the
name of some SIM there is talk about obtain-
ing information and not evidence - “monitoring
or control of financial transactions and access to
financial information”, “collection of informa-
tion from providers of electronic communica-
tions services” (art. 1322 CCP para. (1) letter f);
h)). Information is also talked about in the rest
of the regulations regarding the performance of
SIM: “... special technical means for obtaining
information in secret” (art. 1322 CCP para. (2));
“... Data or information obtained from the per-
formance of special investigative measures” (art.
1322 CCP para. (10), (11); “the material carrier
of information containing the results of special in-
vestigative measures” (art.. (2)) etc.

According to the provisions of art.1325
CCP of the Republic of Moldova, the SIM re-
sults can obtain the quality of evidence after be-
ing verified by the prosecutor, respectively the
investigating judge in terms of legality, respect for
human rights and freedoms, compliance with the
conditions and grounds on which the SIM was
performed and an ordinance / conclusion will be
issued in this regard.

At the same time, it must be said that the
evidence obtained from SIM has a lower value
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tirirea de condamnare nu se poate intemeia, in

maisurd determinanti, pe ... probele obtinute in

urma efectudrii masurilor speciale de investigatii”
(art.101 alin.(S) CPP). Probabil ci legiuitorul are
anumite rezerve fatd de credibilitatea acestui tip

de probe. Numai ca aceastd dozd de neincrede-
re vine in contradictie cu unul din principiile PP
conform cdruia: ,nici o proba nu are o valoare di-
nainte stabilita pentru organul de urmirire penald
sau instanta de judecata” (art.27; art.101 alin.(3)
CPP).

S-ar pérea cd legiuitorul moldovean nu a
fost suficient de inspirat atunci cind s-a hotarat
sd integreze investigatiile speciale in PP. Poate ca
ar fi cazul sa aruncam o privire la legislatia altor
republici §i si vedem cum s-au descurcat in pro-
blema abordata §i sa imprumutim din experienta
lor. Avand in vedere faptul ci spatiul acestei lu-
crari nu permite o astfel de investigare, totusi ca-
teva observatii in acest sens vor fi incluse.

Expertii din Kazahstan, dupi experienta de
doar trei ani de la integrarea investigatiilor speci-
ale in procesul penal, deja discutau despre exclu-
derea mai multor actiuni secrete din Capitolul 30
al CPP (livrarea controlati; infiltrarea operativi;
imitarea activitatii infractionale; investigarea sub
acoperire si (sau) examinarea locului; suprave-
gherea sub acoperire a unei persoane sau a unui
loc; achizitia de control) fiindc, sustin ei, rezul-
tatele acestora nu indeplinesc cerintele inaintate
fatd de probe (fiabilitatea si posibilitatea verifici-
rii lor prin alte actiuni de urmarire penald). Scopul
acestor actiuni secrete, sustin cercetdtorii pe buna
dreptate, nu consti in colectarea secretd a probe-
lor ci, mai presus de toate, in identificarea secreta
a semnelor infractiunilor in cadrul activitati ope-
rative de investigatii[ 13, p.132].

Alti cercetatorii tot din Kazahstan in urma
investigatiilor stiintifice efectuate, remarcand
problematica institutiei actiunilor de urmari-
re penala secrete §i diferentele serioase dintre
aceasta si conceptele procedurii penale, au ajuns
in fata unei dileme: fie se adopta pe deplin mo-
delul occidental al procesului penal (fuzionarea
competentelor ofiterului de investigatii cu cele
ale ofiterului de urmirire penala intr-o singura
persoand), fie se recunoaste esecul introducerii

than the evidence obtained through traditional
evidentiary procedures. This conclusion follows
from the content of the following provision: “The
conviction cannot be substantiated, to a decisive
extent, on ... the evidence obtained following the
performance of special investigative measures
(art. 101 para. (5) CCP). The legislator probably
has some reservations about the credibility of this
type of evidence. However, this dose of distrust
contradicts one of the PP’s principles accord-
ing to which: “no evidence has a pre-established
value for the criminal investigation body or the
court” (art. 27; art. 101 para. (3) CCP).

It would seem that the Moldovan legisla-
tor was not inspired enough when he decided to
integrate the special investigations into the PP.
Maybe we should take a look at the legislation of
other republics and see how they handled the is-
sue and borrow from their experience. Given that

»

the scope of this paper does not allow such an
investigation, however, a few observations in this
regard will be included.

Experts in Kazakhstan, after only three
years of experience in integrating special investi-
gations into criminal proceedings, were already
discussing the exclusion of several covert actions
from Chapter 30 of the CCP (controlled deliv-
ery; operational infiltration; imitation of crimi-
nal activity; undercover investigation and (or)
examination of the place; covert supervision of a
person or a place; acquisition of control) because,
they claim, their results do not meet the require-
ments of the evidence (reliability and possibility
of verifying them through other criminal pros-
ecutions). The purpose of these secret actions,
the researchers add, does not consist in the secret
collection of evidence but, above all, in the secret
identification of the signs of crimes in the opera-
tive activities of investigations [ 13, p.132].

Other researchers, also from Kazakhstan,
following scientific investigations, noting the is-
sue of the establishment of secret prosecutions
and the serious differences between it and the
concepts of criminal procedure, came up with a
dilemma: either the Western model of the crimi-
nal process is fully adopted (merging the strengths
of the investigating officer with those of the pros-
ecuting officer in one person), either the failure to
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institutiei actiunilor de urmarire penala secrete in
PP si se revene la modelul anterior[ 14, p.578].

Expertii din Ucraina de asemenea conside-
rd cd existd mai multe probleme grave in adaptarea
MSTI la conditiile procesului penal. Acegtia obser-
Vi cd noua institutie are deficiente semnificative.
Cercetitorul Uvarov V.Gh. considerd ca: regle-
mentarea unor actiuni secrete in CPP al Ucrainei
au fost efectuate cu o restrictie grava a drepturilor
si libertatilor constitutionale ale omului; regle-
mentarea lor a fost efectuati fird o consecventi
adecvatd, cu repetiri si concurentd a normelor
legale; institutia actiunilor secrete nu a primit for-
ma procesuald necesara si perfectd, care ar servi
ca o garantie suficienta atdt pentru obtinerea de
probe fiabile, cit si pentru protejarea drepturilor
si libertitilor omului[ 15, p.59].

Pogoretsky M.A., un alt expert de valoare
din Ucraina, considera caintegrarea investigatiilor
speciale in PP a eliminat practic institutia asigu-
rarii investigativ-operative a procesului penal.
Drept urmare, au crescut posibilititile banuitilor,
invinuitilor si ale altor persoane interesate in
opunerea de rezistenta si impiedicarea activitatii
organelor de urmarire penali si a instantelor de
judecata, influentdnd martorii i victimele prin
amenintari, coruptie etc.). Cercetitorul sublini-
aza ca forma procesuald a actiunilor secrete este
imperfecta ceea ce creeazid probleme serioase
atunci cand se utilizeaza rezultatele lor in proba-
toriul penal[ 16, p.270-276].

Concluzii. Analiza problematicii valorifi-
carii rezultatelor investigatiilor speciale in cadrul
procesului penal permite constatarea faptul cd ac-
tualitatea acesteia nu s-a epuizat nici dupa integra-
rea masurilor speciale de investigatii in legea pro-
cesual penald. Modelul de integrare a procedeelor
secrete in legislatia procesual-penald national,
precum i a altor republici exsovietice ridica seri-
oase intrebari cu privire larespectarea unor princi-
pii fundamentale ale procesului penal (egalitatea
armelor, egalitatea probelor, respectarea dreptu-
lui la aparare, respectarea contradictorialitatii si
publicitatii procesului penal). Totodat3, este sub-
minatd si metodologia traditionald de desfasurare
a procesului penal. Concentrarea potentialului
investigatiilor speciale mai mult pe aspectul re-
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introduce the institution of secret criminal prose-
cution actions in the PP is acknowledged and the
previous model is returned [ 14, p.578].

Experts in Ukraine also believe that there
are several serious problems in adapting the
SIM to the conditions of the criminal process.
They note that the new institution has significant
shortcomings. Researcher Uvarov V.Gh. consid-
ers that: the regulation of secret actions in the
CCP of Ukraine has been carried out with a se-
vere restriction on human constitutional rights
and freedoms; their regulation was carried out
without adequate consistency, with repetitions
and competition of legal norms; the institution of
secret actions did not receive the necessary and
perfect procedural form, which would serve as a
sufficient guarantee both for obtaining reliable
evidence and for the protection of human rights
and freedoms [15, p.59].

Pogoretsky M.A., another remarkable ex-
pert from Ukraine, considers that the integration
of special investigations into the PP has practical-
ly eliminated the institution of investigative-oper-
ative insurance of the criminal process. As a re-
sult, the possibilities of suspects, accused people
and others interested in resisting and impeding
the activity of criminal prosecution bodies and
courts have increased, inﬂuencing witnesses and
victims through threats, corruption, etc.). The re-
searcher emphasizes that the procedural form of
secret actions is imperfect, which creates serious
problems when using their results in criminal evi-
dence [16, p.270-276].

Conclusions. The analysis of the issue of
capitalizing on the results of special investigations
in the criminal process allows us to find that it’s
timeliness has not been exhausted even after the
integration of special investigation measures in
the criminal procedure law. The model of integra-
tion of secret procedures in the national criminal
procedure legislation, as well as of other ex-Soviet
republics raises serious questions regarding the
observance of some fundamental principles of
the criminal process (equality of arms, equality
of evidence, observance of the right to defense,
observance of adversarial and publicity). At the
same time, the traditional methodology of con-
ducting the criminal trial is undermined. The fo-
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presiv de combatere a criminalitatii §i mai putin
pe cel preventiv aproape ci a lichidat in totalitate
insasi activitatea speciald de investigatii ca gen de
activitate de bazi menit si ocroteasca valorilor
constitutionale impotriva infractiunilor si si asi-
gurare securitatea statului Republica Moldova.

In acest context, cadrul juridic national cu
privire la reglementarea masurilor speciale de
investigatii si valorificarea rezultatelor acesto-
ra in procesul probator necesiti o imbunititire
substantiali fie in directia modelului european, fie
in directia modelului legislativ de pana la reforma
din 2012.

cus of the potential of special investigations more
on the repressive aspect of fighting crime and less
on the preventive one almost completely liqui-
dated the special investigation activity as a kind
of basic activity meant to protect constitutional
values against crimes and ensure the security of
the Republic of Moldova.

In this context, the national legal frame-
work on the regulation of special investigative
measures and the capitalization of their results
in the evidentiary process requires a substantial
improvement either in the direction of the Euro-
pean model or in the direction of the legislative
model until the 2012 reform.
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