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Articolul este dedicat analizei legislatiei actuale
cu privire la problemele legate de protectia dreptu-
rilor si a intereselor copiilor in solutionarea litigii-
lor privind locul de domiciliu al copilului in cazul
despdrtirii pdrintilor. Se examineazd chestiunea cu
privire la posibilitatea de a rezolva aceastd problemd
prin incheierea unui acord al parintilor privind deter-
minarea locului de domiciliu al copilului. O atentie
deosebiti este acordatd problemei de a tine cont de
parerile copilului, in functie de virsta lui. Sunt utili-
zate exemple din practica judiciard, inclusiv a Curtii
Europene a Drepturilor Omului. Sunt fdcute sugestii
pentru imbundtdtirea legislatiei familiale existente si
practica aplicdrii ei.

Cuvinte-cheie: locul de domiciliu al copilului,
domiciliu separat al pdrintilor, interesele copilului,
egalitatea drepturilor pdrintilor, acordul pdrintilor.

The article is dedicated to the analysis of current
legislation on issues related to the protection of chil-
dren’s rights and interests in resolving disputes re-
garding the child’s place of residence in the event of
parental separation. The question of the possibility
of resolving this issue by concluding a parental agree-
ment on determining the child’s place of residence is
examined. Particular attention is paid to the issue of
taking into account the views of the child, depending
on his age. Examples from judicial practice are used,
including the European Court of Human Rights. Sug-
gestions are made for improving existing family law
and the practice of enforcing it.

Keywords: place of residence of the child, separate
domicile of the parents, interests of the child, equal
rights of the parents, parental consent.

Introducere. Problema determinarii locu-
lui de domiciliu a unui copil apare din ce in ce mai
mult in cazurile cind mama i tata copilului locu-
iesc separat, dar si atunci cand copilul locuieste
separat de parinti.

Articol 27 al Constitutiei R. Moldova
consfinteste dreptul la domiciliu. In conformita-
te cu prevederile acestuia, oricarui cetatean al R.
Moldova ii este asigurat dreptul de a-si stabili do-
miciliul sau resedinta in orice localitate din tard
[4]. Domiciliul si resedinta sunt atribute de iden-
tificare a persoanei fizice in raporturile de drept
civil §i se prezinti ca drepturi nepatrimoniale. Au-
toritatea publicd de stat competentd pentru inre-
gistrarea persoanei la domiciliu §i/saula resedintd
temporara si radiere din evidentd pentru cetatenii

Introduction. The problem of determin-
ing the place of residence of a child appears more
and more in the cases of life when the child’s
mother and father live separately, but also in cases
when the child lives separately from the parents.

Article 27 of the Constitution of the Re-
public of Moldova enshrines the right to do-
micile. In accordance with its provisions, every
citizen of the Republic of Moldova is guaranteed
the right to establish his domicile or residence in
any locality in the country [4]. Domicile and resi-
dence are attributes of identification of the natu-
ral person in civil law relations and are presented
as non-patrimonial rights. The competent state
public authority for the registration of the per-
son at home and / or at temporary residence and
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R. Moldova este Institutia publici ,,Agentia ser-
vicii publice”.

Particularitatile specifice de proceduri ale
dreptului material, impun respectarea principiu-
lui prioritatii ,interesului superior al copilului” in
solutionarea disputelor legate de copii, inclusiv in
cazurile de stabilire a domiciliului copilului.

Este evident ci acest principiu i modul in
care el actioneaza constituie o modalitate prin
care statul exercitd protectia sa asupra copilului si
familiei in general. Desi este mentionati practic
peste tot in reglementarile CF RM, notiunea de
interes al copilului nu este determinata i nici ma-
car nu este elucidat cat de cat continutul acestei
notiuni [9, p. 60].

Prin adoptarea Legii privind protectia spe-
ciala a copiilor aflati in situatie de risc i a copiilor
separati de parinti aceastd lacuna legala a fost li-
chidata, astfel ci, in conformitate cu prevederile
art. 3 din respectiva lege, interesul superior al co-
pilului reprezinta asigurarea conditiilor adecvate
pentru cresterea si dezvoltarea armonioasi a co-
pilului, tindnd cont de particularitatile individuale
ale personalitatii lui si de situatia concretd in care
acesta se afla [10].

Codul familiei al Republicii Moldova (de-
numit in continuare CF RM) [2] prevede drep-
tul parintilor de a stabili cu cine va locui copilul,
atat in timpul despartirii, cit §i in timpul casatori-
ei. De asemenea, copilului i se acordi dreptul de a
alege cu cine vrea sa traiascd, dar acest drept vine
doar cu atingerea vérstei de 14 ani. Asadar, domi-
ciliul copilului poate fi stabilit de citre parinti de
la nagtere i pAna la majorat.

Necesitatea de a determina locul de domi-
ciliu al copilului este determinati nu numai de
dorinta parintilor, ci si de influenta acestui fapt
asupra colectirii de pensii de intretinere de la
unul dintre parinti, de posibilitatea copilului de a
calatori in strainatate si de alte probleme.

Uneori, circumstanta respectivd cu cine
locuieste copilul este luatd in considerare la
impartirea si determinarea partilor reale ale
proprietitii sotilor. In majoritatea cazurilor,
périntii nu pot decide singuri cu cine va trii co-
pilul, nu ajung la un acord. Prin urmare, solutia
acestei probleme in instanta judecitoreasca este
foarte frecventd, iar categoria cazurilor privind

deregistration for the citizens of the Republic of
Moldova is the public institution “Public Services
Agency”.

The specific procedural particularities of
the material law require the observance of the
principle of the priority of the “best interests of
the child” in the settlement of disputes related to
children, including in cases of establishment of
the child’s domicile.

It is clear that this principle and the way it
acts are a way for the state to exercise its protection
over the child and the family in general. Although it
is mentioned practically everywhere in the regula-
tions of FC RM, the notion of interest of the child
is not determined and is not even elucidated to
some extent the content of this notion [9, p. 60].

By adopting the Law on the special protec-
tion of children at risk and of children separated
from their parents, this legal gap was liquidated,
so that, in accordance with the provisions of art.
3 of the respective law, the best interest of the
child is to ensure the appropriate conditions for
the harmonious growth and development of the
child, taking into account the individual particu-
larities of his personality and the concrete situa-
tion in which he is [10].

The Family Code of the Republic of Moldo-
va (hereinafter referred to as FC RM) [2] provides
for the right of parents to determine with whom
the child will live, both during separation and dur-
ing marriage. The child is also given the right to
choose who he or she wants to live with, but this
right only comes when he or she reaches the age
of 14. Therefore, the child’s domicile can be estab-
lished by the parents from birth to adulthood.

The need to determine the child’s place of
residence is determined not only by the desire of
the parents, but also by the influence of this on
the collection of alimony from one of the parents,
the possibility of the child to travel abroad and
other issues.

Sometimes, that circumstance with whom
the child lives is taken into account when divid-
ing and determining the real parts of the spouses’
property. In most cases, parents cannot decide
for themselves who the child will live with, they
do not reach an agreement. Therefore, the solu-
tion of this problem in court is very common, and
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determinarea locului de domiciliu al copilului
ramane una dintre cele mai dificile, deoarece de
decizia corecti a cazului depinde soarta copilului.

Imperfectiunea, inconsecventa normelor
dreptului familiei national, aplicarea inegald de
catre instantele de judecatd a normelor de drept
material dau motive si afirmdm despre relevanta,
actualitatea problemelor alese spre discutie si
analiza.

Metode si materiale aplicate. Urmirind
scopul articolului de a analiza legislatia actuala cu
privire la problemele legate de protectia dreptu-
rilor si a intereselor copiilor in solutionarea litigi-
ilor referitoare la domiciliul copilului in cazul in
care parintii locuiesc separat, pentru a identifica
probleme si a face propuneri pentru a imbunatati
legislatia actuald familiala §i practica aplicarii sale,
am decis si recurgem la un sir de metode de cer-
cetare eficiente dupi caracterul si natura lor, aces-
tea fiind: metoda istoricd, metoda analizei, meto-
da sintezei, metoda deductiei, metoda sistemica si
metoda empirica.

Rezultate obtinute si discutii. Conform
art.2 alin.(1) din CF RM, unul dintre principiile
de baza ale legislatiei familiale este ca familia si re-
latiile familiale in Republica Moldova sunt ocroti-
te de stat. Iar conform alin.(3) al aceluiasi articol
relatiile familiale sunt reglementate in conformi-
tate cu urmditoarele principii: monogamie, casa-
torie liber consimtita intre barbat si femeie, egali-
tate in drepturi a sotilor in familie, sprijin reciproc
moral si material, fidelitate conjugald, prioritate a
educatiei copilului in familie, manifestare a grijii
pentru intretinerea, educatia si apararea dreptu-
rilor si intereselor membrilor minori si ale celor
inapti de munca ai familiei.

Propundndu-ne in continuare sd ne axam
in mare parte pe acest subiect, atragem atentia ca
siart.51 alin.(2) din CF RM precizeazi ci fiecare
copil are dreptul si locuiasci in familie, si-si cu-
noascd parintii, sa beneficieze de grija lor, sd co-
abiteze cu ei, cu exceptia cazurilor cind aceasta
contravine intereselor copilului.

La randul sau, si art.58 din CF RM regle-
menteazd ca parintii au drepturi si obligatii egale
fata de copii, indiferent de faptul daci copiii sunt
ndscuti in cdsitorie sau in afara ei, daca locuiesc
impreuna cu parintii sau separat. Aceastd nor-
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the category of cases concerning the determina-
tion of the child’s place of residence remains one
of the most difficult, because the fate of the child
depends on the correct decision of the case.

The imperfection, the inconsistency of the
norms of the national family law, the unequal ap-
plication by the courts of the norms of material
law give reasons to affirm about the relevance, the
actuality of the issues chosen for discussion and
analysis.

Methods and materials applied. The
purpose of the article is to analyze current legis-
lation on issues related to the protection of the
rights and interests of children in resolving dis-
putes concerning the child’s domicile if parents
live separately, to identify problems and make
proposals to improve current family legislation,
and the practice of its application, we decided
to resort to a series of eflicient research methods
according to their character and nature, these be-
ing: the historical method, the analysis method,
the synthesis method, the deduction method, the
systemic method and the empirical method.

Results obtained and discussions. Ac-
cording to Article 2 paragraph (1) of the Crimi-
nal Code of Moldova, one of the basic principles
of family law is that the family and family relations
in the Republic of Moldova are protected by the
state. And according to paragraph (3) of the same
article family relations are regulated in accordance
with the following principles: monogamy, freely
consented marriage between men and women,
equal rights of spouses in the family, mutual moral
and material support, marital fidelity, priority of
education of the child in the family, manifestation
of concern for the maintenance, education and de-
fense of the rights and interests of minor members
and those unfit for work in the family.

Further proposing to focus largely on this
subject, we draw attention to the fact that art.51
paragraph (2) of the Criminal Code of Moldova
states that every child has the right to live in a fam-
ily, to know their parents, to benefit from their
care, to cohabit with them, unless it is contrary to
the interests of the child.

In turn, art.58 of the Criminal Code of Mol-
dova regulates that parents have equal rights and
obligations towards children, regardless of whether
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ma este generald si se aplica in relatii cu diferite
drepturi si obligatii personale care nu apartin
proprietatilor parintilor si copiilor, inclusiv la de-
terminarea locului de domiciliu al copilului.

C.H. ®ponosa sustine cd dreptul copiilor
la domiciliu este in strinsd legiturd cu dreptul
de a creste alaturi de parintii lor, deoarece ambii
parinti sunt responsabili pentru cregterea copiilor
lor. Copiii au dreptul de a beneficia de un nivel de
trai care si le permita dezvoltarea fizica, mintal3,
spirituald, morala si sociald [ 13, p. 336].

In context, reiterim ci CF RM la art.6 alin.
(2) mentioneazi ci realizarea drepturilor si inde-
plinirea obligatiilor familiale nu trebuie sa lezeze
drepturile, obligatiile, libertitile si interesele legi-
time ale altor membri ai familiei i ale altor per-
soane.

La determinarea locului domiciliului copi-
lului, parintii exercitd dreptul propriu la cregterea
personala a copilului, deoarece copilul, de regula,
triieste cu parintii sau cu unul dintre ei. In acest
caz, nu are importanta cauzele locuirii separate a
parintilor (absenta sau existenta divortului intre
ei, separarea temporari a traiului din motive in-
temeiate).

Din cuprinsul Titlului II persoanele, capi-
tolul I persoana fizica, sectiunea 1, art.40 alin.(1)
din Codul civil al Republicii Moldova (in conti-
nuare - CC RM) [3], putem concluziona ci do-
miciliul minorului in virstd de pina la 14 ani este
la parintii sai sau la acel parinte la care locuieste
permanent.

Art.40 alin.(2) CC RM prevede ca domi-
ciliul minorului dat in plasament de instanta de
judecatd unui tert raméane la parintii sai.

In cazul in care acestia au domicilii separate
si nu se inteleg la care dintre ei minorul va avea
domiciliul, asupra acestuia decide instanta de ju-
decati.

Conform art.40 alin.(3) CC RM, instanta
de judecatid poate, in mod exceptional, avind in
vedere interesul suprem al minorului, sa-i stabi-
leascd domiciliul la bunici sau la alte rude ori per-
soane de incredere, cu consimtimantul acestora,
ori la o institutie de ocrotire.

In context, conform art.40 alin.(4) CC
RM, domiciliul minorului, in cazul in care numai
unul din parinti il reprezinta ori in cazul in care se

the children are born in or out of wedlock, whether
they live with their parents or separately. This rule
is general and applies in relation to various person-
al rights and obligations that do not belong to the
property of parents and children, including the de-
termination of the place of residence of the child.

S.N. Frolov argues that the right of children
at home is closely related to the right to grow up
with their parents, because both parents are re-
sponsible for raising their children. Children have
the right to a standard of living that allows them
to develop physically, mentally, spiritually, mor-
ally and socially [13, p. 336].

In this context, we reiterate that FC RM
in art.6 paragraph (2) mentions that the realiza-
tion of rights and fulfillment of family obligations
must not harm the rights, obligations, freedoms
and legitimate interests of other family members
and other persons.

When determining the place of residence
of the child, the parents exercise their own right
to the personal upbringing of the child, because
the child, as a rule, lives with the parents or with
one of them. In this case, the causes of the par-
ents’ separate residence do not matter (absence
or existence of divorce between them, temporary
separation of life for good reasons).

From the content of Title II persons, chap-
ter I natural person, section 1, art.40 paragraph
(1) of the Civil Code of the Republic of Moldova
(hereinafter - CC RM) [3], we can conclude that
the domicile of a minor up to 14 years is with his
parents or with that parent where he lives perma-
nently.

Art.40 paragraph (2) CC of the Republic
of Moldova stipulates that the domicile of the
minor given in placement by the court to a third
party remains with his parents.

If they have separate domiciles and it is not
understood to which of them the minor will have
the domicile, the court decides on him.

According to art.40 paragraph (3) CC of
the Republic of Moldova, the court may, excep-
tionally, taking into account the supreme interest
of the minor, to establish his domicile with grand-
parents or other relatives or trusted persons, with
their consent, or at a care institution.

In this context, according to art.40 para-
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afla sub tuteld, este la reprezentantul legal.

Iar conform art.40 alin.(5) CC RM domi-
ciliul minorului aflat in dificultate, in cazurile pre-
viazute prin lege, se afld la familia sau la persoanele
carora le-a fost dat in plasament ori incredintat.

Astizi, exista o multime de controverse si
intrebari pe aceastd temi: ,Cu cine ar trebui sa
traiasca copilul dupa divortul parintilor, cu mama
sau cu tata? Aceastd problema este foarte relevan-
ta, intrucat, in practica, existd adesea cazuri cand
relatia familiald a sotilor nu a mers, problema tre-
ce la divort si imediat se pune problema stabilirii
locului de domiciliu al copilului.

Asadar, in conformitate cu art.38 alin.(1)
din CF RM, la desfacerea cisatoriei, sotii pot pre-
zenta instantei judecatoresti un acord privind im-
partirea bunurilor lor proprietate in devilmasie
si plata pensiei de intretinere a copiilor §i a unuia
dintre soti, indicind mirimea acesteia, precum si
privind determinarea parintelui impreuna cu care
vor locui copiii minori comuni.

In cazul lipsei unui astfel de acord intre soti
sau daca se va dovedi ci acordul lezeaza drepturi-
le si interesele copiilor minori sau ale unuia din-
tre soti, instanta judecatoreasca este obligata si
stabileascd cu cine dintre parinti vor locui copiii
minori dupa divort.

In conformitate cu art.63 alin.(1) din CF
RM, in cazul cand parintii locuiesc separat, domi-
ciliul copilului care nu a atins varsta de 14 ani se
determina prin acordul parintilor.

Daca un atare acord lipseste, domiciliul
minorului se stabileste de citre instanta judeca-
toreasca, tinindu-se cont de interesele §i parerea
copilului (daci acesta a atins varsta de 10 ani). In
acest caz, instanta judecitoreasca va lua in consi-
derare atagamentul copilului fatd de fiecare dintre
parinti, fata de frati si surori, varsta copilului, cali-
tatile morale ale parintilor, relatiile existente intre
fiecare pirinte si copil, posibilititile parintilor de
a crea conditii adecvate pentru educatia si dezvol-
tarea copilului (indeletnicirile si regimul de lucru,
conditiile de trai etc.).

La determinarea domiciliului copilului mi-
nor, instanta judecatoreasa va cere si avizul auto-
ritatii tutelare teritoriale in a cirei raza teritoriala
se afla domiciliul fieciruia dintre parinti.

Conform legislatiei civile art.40 CC RM,
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graph (4) CC of the Republic of Moldova, the
domicile of the minor, if only one of the parents
represents him or if he is under guardianship, is
with the legal representative.

And according to art.40 paragraph (S) CC
RM, the domicile of the minor in difficulty, in the
cases provided by law, is with the family or the per-
sons to whom he was placed or placed in custody.

Today, there is a lot of controversy and
questions on the subject: “Who should the child
live with after the divorce of the parents, with the
mother or with the father? This problem is very
relevant, because in practice, there are often cases
when the family relationship of the spouses did
not work, the problem goes to divorce and imme-
diately the issue of establishing the place of resi-
dence of the child arises.

Therefore, in accordance with art. 38 para-
graph (1) of the FC RM, at the dissolution of the
marriage, the spouses can present to the court an
agreement on the division of their property in the
estate and payment of as well as regarding the
determination of the parent with whom the com-
mon minor children will live.

In the absence of such an agreement be-
tween the spouses or if it is proved that the agree-
ment infringes the rights and interests of the mi-
nor children or of one of the spouses, the court is
obliged to establish with which of the parents the
minor children will live after the divorce.

In accordance with art.63 paragraph (1) of
the FC of the Republic of Moldova, in case the
parents live separately, the domicile of the child
who has not reached the age of 14 is determined
by the consent of the parents.

If such an agreement is missing, the mi-
nor’s domicile is established by the court, tak-
ing into account the interests and opinion of the
child (if he has reached the age of 10). In this
case, the court will take into account the child’s
attachment to each of the parents, to siblings, the
child’s age, the moral qualities of the parents, the
relationship between each parent and the child,
the parents’ ability to create adequate conditions
for education and child development (occupa-
tions and work regime, living conditions, etc.).

When determining the domicile of the mi-
nor child, the court will also request the approval
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domiciliul minorului in vérstd de pani la 14 ani
este la parintii sai sau la acel parinte la care locu-
ieste permanent. Domiciliul minorului dat in pla-
sament de instanta de judecatd unui tert rimane
la parintii sii. In cazul in care acestia au domicilii
separate si nu se inteleg la care dintre ei minorul
va avea domiciliul, asupra acestuia decide instan-
ta de judecata. Instanta de judecati poate, in mod
exceptional, avind in vedere interesul suprem al
minorului, si-i stabileascd domiciliul la bunici sau
la alte rude ori persoane de incredere, cu consim-
tamantul acestora, ori la o institutie de ocrotire.
Domiciliul minorului, in cazul in care numai unul
din parinti il reprezinta ori in cazul in care se afld
sub tutela, este la reprezentantul legal. Domiciliul
minorului aflat in dificultate, in cazurile prevazute
prin lege, se afld la familia sau la persoanele cirora
le-a fost dat in plasament ori incredintat.

Asadar, refuzul de a inregistra domiciliul
unui astfel de copil in cazurile exceptionale expu-
se mai sus la o adresa unde niciunul dintre parintii
sii nu este inregistrat (de exemplu, la bunici sau
la alte rude etc.) vor fi ilegale. Desi, dupa pirerea
noastra, ar fi mai potrivit ca copiii minori (intre
14 si 18 ani) si locuiascd impreuna cu pirintii sau
cu unul dintre ei.

Pe langa reglementirile
legislatia civild referitoare la domiciliul copilului,
reglementari exprese in acest sens se regasesc si
in Legea privind regimul juridic al adoptiei. Ast-
fel, conform prevederilor art. 2 din Lege, domici-
liul copilului este locul de aflare al copilului, care
poate fi: domiciliul parintilor, al unui parinte, al
tutorelui sau al curatorului, loc al institutiei soci-
ale sau al serviciului de tip familial, sau loc stabilit
prin hotirare judecitoreasca [11].

Desi este binevenitd incercarea legiuito-
rului de a defini expres, intr-un act normativ,
notiunea care este reglementati doar segmentat
in legislatia nationala, consideram totusi ci aceas-
ta tentativa a legiuitorului a esuat, intrucét re-
spectiva definitie datd domiciliului copilului este
defectuoasi. Neajunsul acestei definitii consta in
faptul utilizarii sintagmei ,este locul de aflare al
copilului, care poate fi: [ ...]. Am aritat mai sus
si, nu intdmplator, notiunea datid domiciliului in
dreptul civil §i am stabilit §i un caracter de baza
al acestuia — statornicia. In definitia enuntats, le-

existente in

of the territorial guardianship authority in whose
territorial area the domicile of each of the parents
is located.

According to the civil legislation art.40 CC
RM, the domicile of the minor up to 14 years old
is with his parents or with that parent where he
lives permanently. The domicile of the minor
placed in court by a third party remains with his
parents. If they have separate domiciles and it is
not understood to which of them the minor will
have the domicile, the court decides on him. The
court may, exceptionally, taking into account
the supreme interest of the minor, establish his
domicile with grandparents or other relatives or
trusted persons, with their consent, or at a pro-
tection institution. The minor’s domicile, if only
one of the parents represents him or if he is under
guardianship, is with the legal representative. The
domicile of the minor in difficulty, in the cases
provided by law, is with the family or persons to
whom he was placed in foster care or entrusted.

Therefore, refusing to register the domicile
of such a child in the exceptional cases set out
above at an address where neither of his parents
is registered (for example, grandparents or other
relatives, etc.) will be illegal. Although, in our
opinion, it would be more appropriate for minor
children (between 14 and 18 years old) to live
with their parents or with one of them.

In addition to the existing regulations in
the civil legislation regarding the child’s domicile,
express regulations in this regard are also found in
the Law on the legal regime of adoption. Thus, ac-
cording to the provisions of art. 2 of the Law, the
domicile of the child is the place where the child
is located, which can be: the domicile of the par-
ents, of a parent, of the guardian or curator, place
of the social institution or family service, or place
established by court decision [11].

Although the attempt of the legislator to
expressly define, in a normative act, the notion
that is regulated only segmented in the national
legislation is welcome, we still consider that this
attempt of the legislator failed, as that definition
given to the child’s domicile is defective. The short-
coming of this definition is the use of the phrase
“it is the child’s place of residence, which can be:
[...]. We have shown above and, not coinciden-
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giuitorul egaleaza domiciliul copilului cu orice loc
unde acesta se afld. De exemplu, daci copilul se
afld la o familie timp de céteva zile, domiciliul lui
va fi considerat domiciliul respectivei familii? Evi-
dent ca nu. Chiar daci in a doua parte a definitiei
date, legiuitorul enumers o lista exhaustiva alocu-
rilor care pot fi considerate domiciliu al copilului,
totusi inainte de a urma enumerarea este utilizata
sintagma ,poate f1”, care denota ca totusi lista ex-
pusid este una cu titlu de recomandare si nu o lista
expresi si exhaustivd. Consideram ci acest text de
lege urmeaza a fi modificat, in vederea excluderii
oriciror interpretari duble, mai ales intr-un do-
meniu atat de important, precum sunt drepturile
si interesele copilului in situatiile de risc.

Astfel, conform dispozitiei de la alin.(1)
art.64 CF RM, parintele care locuieste impreuna
cu copilul nu are dreptul sa impiedice contactul
dintre copil si celilalt parinte care locuieste sepa-
rat, cu exceptia cazurilor cind comportamentul
acestuia din urma este in detrimentul intereselor
copilului sau prezinta pericol pentru starea lui fi-
zica i psihica.

In context, consemnim ci aceasta situatie
este mentionatd si completata in legislatia fami-
liala la art.52 CF RM unde copilul are dreptul de
a comunica cu périntii si alte rude. Conform alin.
(1) al acestui articol, copilul are dreptul si comu-
nice cu ambii parinti, cu buneii, fratii, surorile si
cu celelalte rude. Desfacerea casatoriei parintilor,
nulitatea ei sau traiul separat al acestora nu afec-
teazi drepturile copilului. In cazul cand parintii
au domiciliul separat, copilul are dreptul sa comu-
nice cu fiecare dintre ei. Aceste dispozitii legale
sunt completate si de art.17 CF RM - drepturile
copilului care locuieste separat de parinti, unde se
stabileste ci copilul separat de un périnte sau de
ambii parinti, care locuieste in Republica Moldo-
va sau in oricare altd tard, are dreptul si intretind
relatii personale si contacte directe regulate cu cei
doi parinti ai sii, daca aceasta nu contravine inte-
reselor lui.

Dispozitia alin.(2) al art.64 CF RM di
parintilor dreptul de a incheia un acord privind
exercitarea drepturilor parintesti de citre parin-
tele care locuieste separat de copil. Litigiile apa-
rute se solutioneazi de citre autoritatea tutelard
teritoriald, iar decizia acesteia poate fi atacatd in
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tally, the notion given to the domicile in civil law
and we have also established a basic character of it -
steadfastness. In the stated definition, the legislator
equates the child’s domicile with any place where
he is. For example, if the child is with a family for
several days, will his home be considered the home
of that family? Obviously not. Even if in the second
part of the given definition, the legislator lists an
exhaustive list of places that can be considered the
child’s home, still before following the enumera-
tion the phrase “may be” is used, which denotes
that the list is still a recommendation and not an
express and exhaustive list. We believe that this text
of the law is to be amended in order to exclude any
double interpretations, especially in such an im-
portant area as the rights and interests of the child
in situations of risk.

Thus, according to the provision of para-
graph (1) art.64 FC RM, the parent living with
the child has no right to prevent contact between
the child and the other parent living separately,
except when the latter’s behavior is detrimental to
the interests the child is in danger of his physical
and mental condition.

In this context, we note that this situation
is mentioned and completed in the family legis-
lation at art.52 FC RM where the child has the
right to communicate with parents and other rel-
atives. According to paragraph (1) of this article,
the child has the right to communicate with both
parents, grandparents, siblings, sisters and other
relatives. The dissolution of the parents’ mar-
riage, its nullity or their separate living does not
affect the rights of the child. If the parents have a
separate home, the child has the right to commu-
nicate with each of them. These legal provisions
are supplemented by art.17 FC RM - the rights of
the child living separately from the parents, where
it is established that the child separated from one
parent or both parents, living in the Republic of
Moldova or in any other country, has the right to
maintain personal relationships and regular di-
rect contact with his two parents, if this does not
contradict his interests.

The provision of paragraph (2) of art. 64
FC RM gives parents the right to conclude an
agreement on the exercise of parental rights by the
parent living separately from the child. Disputes
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instanta judecatoreascd, care va emite hotararea
respectiva. Parintii pot, din initiativd proprie sau
la recomandarea autoritatii tutelare teritoriale, sd
se adreseze unui mediator pentru solutionarea li-
tigiului.

lar conform dispozitiei de la alin.(3) al
art.64 CF RM, in cazul nerespectirii hotararii
instantei judecatoresti, la cererea parintelui care
locuieste separat de copil, instanta judecatoreas-
ca, tinind cont de interesele si opinia copilului, in
functie de varsta si gradul sau de maturitate, poate
decide transmiterea copilului catre acesta.

Legiuitorul insd nu prevede clar de la ce
varsta copilul are dreptul de a decide in mod in-
dependent problema comunicirii sale cu parintii,
sau de a trece si locuiasci cu celalalt parinte.

Deci in legiturd cu o anumiti confuzie
intre art.40 din CC RM (copilul nu isi alege in
mod independent locul de domiciliu, cu exceptia
restrictiilor stabilite prin lege, avand in vedere in-
teresul suprem al minorului) i art.63 CF RM (un
copil care a implinit 14 ani isi stabileste in mod
independent locul de domiciliu, care se datoreaza
domiciliului separat al parintilor sii), consolida-
rea legislativa necesitd o lista de cazuri in care o
persoand care a atins varsta de 14 ani ar putea ale-
ge liber un loc de domiciliu (de exempluy, in cazul
casatoriei, nagterea copilului, studiilor sau al locu-
lui de munci etc.).

In cazul unei dispute, contradictii intre
un copil cu vérsta cuprinsi intre 10 si 14 ani si
parinti, pentru determinarea locului de domiciliu,
acesta, dupa ce a atins vérsta de 14 ani, conform
art.53 alin.(S) din CF RM, are dreptul si se adre-
seze de sine statator in instanta de judecata pen-
tru protectia drepturilor si intereselor legitime ale
copilului, inclusiv prin neindeplinirea sau indepli-
nirea necorespunzitoare de citre parinti (a unuia
dintre ei) a obligatiilor de intretinere, educatie si
instruire, sau in cazul abuzului de drepturile pa-
rintesti, iar in cazul acestor procese cind copilul
este cu varsta sub 14 ani, copilul poate sa se adre-
seze de sine stititor autorititii tutelare locale/
teritoriale.

Totodatd, apare necesitatea elucidarii as-
pectului ce tine de stabilirea domiciliului copilu-
lui intre 14 ¢i 18 ani [12, p.75]. Reiesind din faptul
calegea civil3, la aprecierea domiciliului copilului,

arised are resolved by the territorial guardianship
authority, and its decision can be challenged in
court, which will issue the decision. Parents may,
on their own initiative or on the recommendation
of the territorial guardianship authority, turn to a
mediator for the settlement of the dispute.

And according to the provision of para-
graph (3) of art.64 CF RM, in case of non-com-
pliance with the court decision, at the request of
the parent living separately from the child, the
court, taking into account the interests and opin-
ion of the child, depending on age and degree of
maturity, may decide to send the child to him.

However, the legislator does not clearly state
at what age the child has the right to decide inde-
pendently the issue of his communication with the
parents, or to move to live with the other parent.

So in connection with a certain confusion
between art.40 of the CC RM (the child does not
independently choose his place of residence, ex-
cept for the restrictions established by law, given
the supreme interest of the minor) and art.63
FC RM (a child who has reached the age of 14
independently determines his place of residence,
which is due to the separate residence of his par-
ents), legislative consolidation requires a list of
cases in which a person who has reached the age
of 14 could freely choose a place of residence (for
example, in the case of marriage, childbirth, stud-
ies or employment, etc.).

In case of a dispute, contradictions between
a child aged between 10 and 14 years and the par-
ents, in order to determine the place of residence,
he, after reaching the age of 14, according to art.
53 paragraph (S) of the FC RM, has the right to
apply independently in court for the protection
of the rights and legitimate interests of the child,
including by the non-fulfillment or improper ful-
fillment by the parents (of one of them) of the ob-
ligations of maintenance, education and training,
or in case of abuse of parental rights, and in the
case of these processes when the child is under
the age of 14, the child can apply independently
to the local / territorial guardianship authority.

At the same time, there is a need to eluci-
date the aspect related to establishing the domi-
cile of the child between 14 and 18 years old [12,
p-75]. Based on the fact that the civil law, when
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pune accent pe faptul ci pana la 14 ani acesta isi
are domiciliul la périntii sdi, consideram ca copiii
in vérsta de la 14 la 18 ani pot de sine statitor sa-si
aleaga domiciliul in limitele teritoriului Republicii
Moldova, nu insa si fara acordul reprezentantilor
sai legali, intrucét, potrivit prevederilor CC RM,
minorul care a implinit virsta de 14 ani incheie
acte juridice cu incuviintarea parintilor, adopta-
torilor sau a curatorului, iar in cazurile previzute
de lege — si cu incuviintarea autorititii tutelare [3,
art.27 alin.(1)], fapt care se referd, deopotriva sila
posibilitatea acestuia de a-si alege domiciliul, mai
ales ci acest drept nu este mentionat in prevede-
rile art. 27 alin. (2) CC RM, care enumeri actele
pe care le poate incheia minorul intre 14 si 18 ani
fard acordul reprezentantilor legali.

Potrivit dr. in drept V. Cebotari, in cazuri-
le in care parintii nu-si indeplinesc obligatiile sau
abuzeazi de drepturi, organele de stat se implica si
iau masurile necesare pentru ocrotirea minorilor,
lipsindu-i pe parinti de drepturi sau limitdnd aces-
te drepturi [ 1, p. 184]. Autorul sustine ci copilul
poate fi luat de la parinti la cererea autoritatii tu-
telare in baza unei hotarari judecitoresti. Unicul
temei, prevazut de legislatie, pentru luarea copi-
lului este ci aflarea acestuia impreund cu parintii
prezintd pericol pentru viata §i sanatatea lui.
Legislatia in vigoare nu enumera circumstantele
ce ar putea determina autoritatile administrative
sd recurgd la aceastd actiune, insa lasi la discretia
acestora evaluarea multiaspectuali a cazului si lu-
area unei decizii in acest sens.

Conform alin.(2) al art.63 din CF RM, in
cazul in care parintii, care locuiesc separat, nu au
convenit asupra unui acord cu care dintre ei va
trdi copilul minor, domiciliul minorului se va sta-
bili de citre instanta judecitoreascd, tindndu-se
cont de interesele si parerea copilului (daca aces-
ta a atins varsta de 10 ani). In acest caz, instanta
judecitoreasca va lua in considerare atasamentul
copilului fata de fiecare dintre parinti, fata de frati
si surori, varsta copilului, calitatile morale ale pa-
rintilor, relatiile existente intre fiecare parinte si
copil, posibilitatile parintilor de a crea conditii
adecvate pentru educatia si dezvoltarea copilului
(indeletnicirile si regimul de lucru, conditiile de
trai etc.). Potrivit art.63 alin.(3) al aceluiasi arti-
col, la determinarea domiciliului copilului minor,
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assessing the child’s domicile, emphasizes the fact
that up to 14 years he has his domicile with his
parents, we consider that children aged 14 to 18
can independently choose their domicile in limits
of the territory of the Republic of Moldova, but
not without the consent of its legal representa-
tives, since, according to the provisions of the CC
of the Republic of Moldova, the minor who has
reached the age of 14 concludes legal acts with
the consent of parents, the approval of the guard-
ianship authority [3, art.27 par. (1)], fact that re-
fers, at the same time, to his possibility to choose
his domicile, especially since this right is not men-
tioned in the provisions of art. 27 paragraph (2)
CC RM, which lists the documents that the mi-
nor between 14 and 18 years of age can conclude
without the consent of the legal representatives.

According to Dr. V. Cebotari, in cases where
parents do not fulfill their obligations or abuse their
rights, state bodies get involved and take the neces-
sary measures to protect minors, depriving parents
of rights or limiting these rights [1, pp. 184]. The
author claims that the child can be taken from the
parents at the request of the guardianship author-
ity based on a court decision. The only reason, pro-
vided by law, for taking the child is that being with
the parents is dangerous for his life and health. The
legislation in force does not list the circumstances
that could lead the administrative authorities to
resort to this action, but leaves to their discretion
the multiaspective assessment of the case and the
taking of a decision in this regard.

According to paragraph (2) of art.63 of
the FC RM, if the parents, who live separately,
have not agreed on an agreement with which of
them the minor child will live, the minor’s domi-
cile will be established by the court, taking - the
interests and opinion of the child are taken into
account (if he has reached the age of 10). In this
case, the court will take into account the child’s
attachment to each of the parents, to siblings, the
child’s age, the moral qualities of the parents, the
relationship between each parent and the child,
the parents’ ability to create adequate conditions
for education and child development (occupa-
tions and work regime, living conditions, etc.).
According to art.63 paragraph (3) of the same
article, when determining the domicile of the mi-
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instanta judecdtoreasa va cere si avizul autoritatii
tutelare teritoriale in a cirei razi teritoriald se afla
domiciliul fiecaruia dintre parinti. Prin aceasta
prevedere, statul, prin intermediul autoritatilor
publice realizeaza protectia cetitenilor fird capa-
citate de exercitiu in vederea asigurarii respectarii
interesului superior al acestora.

Asadar, daci tatil (mama) copilului nu
acordi consimtaméntul de a elimina copilul de
la inregistrare la locul de domiciliu al copilului cu
tatil (mama) si consimtimantul si inregistreze
copilul la locul de inregistrare al celuilalt parinte
al copilului, ar trebui si depuni o cerere separata
in instanta pentru a determina locul de domiciliu
al copilului, la care se ridici imediat problema in-
registrarii copilului la locul de domiciliu al unuia
dintre parinti.

Este de remarcat faptul ci astizi majoritatea
deciziilor instantelor judecitoresti nationale in ast-
tel de cazuri se bazeaza pe principiul 6 al Declaratiei
ONU a Drepturilor Copilului, care afirmi ci un co-
pil mic nu ar trebui separat, decét in circumstante
exceptionale, speciale de mama sa [8].

Astfel, legea familiald nationald alin.(2) al
art.63 stabileste ci instanta judecatoreasci va lua
in considerare interesele si parerea copilului, ata-
samentul copilului fatd de fiecare dintre périnti,
fatd de frati §i surori, varsta copilului, calititile
morale ale parintilor, relatiile existente intre fie-
care parinte si copil, posibilitatile parintilor de a
crea conditii adecvate pentru educatia si dezvol-
tarea copilului (indeletnicirile si regimul de lucru,
conditiile de trai etc.).

Pozitiile juridice similare sunt prezenta-
te si in deciziile Colegiului civil, comercial si de
contencios administrativ al Curtii Supreme de
Justitie din 26 august 2014 pe marginea dosarului
nr. 2ra-2198/14 [5], Colegiului civil, comercial
si de contencios administrativ al Curtii Supreme
de Justitie a R-Moldova din 07 septembrie 2016,
dosarul nr.2ra-1639/16 [6]; Colegiului civil, co-
mercial §i de contencios administrativ al Curtii
Supreme de Justitie a R-Moldova din 07 junie
2019, dosarul nr.2ra-879/19 [ 7] si altele.

A intelege si a lua in considerare la exami-
narea cauzei interesele copilului este o sarcina
dificila pentru instanta de judecatd, autoritatile
tutelare, intrucat, conceptiile despre interesele

nor child, the court shall also request the approval
of the territorial guardianship authority in whose
territorial area the domicile of each of the parents
is located. By this provision, the state, through
public authorities, achieves the protection of citi-
zens without the capacity to exercise in order to
ensure respect for their best interests.

Therefore, if the child’s father (mother)
does not give consent to remove the child from
registration at the child’s place of residence with
the father (mother) and consent to register the
child at the place of registration of the other par-
ent of the child, he/ she should submit an separate
application to the court to determine the child’s
place of residence, which immediately raises the
issue of the child’s registration at the place of resi-
dence of one of the parents.

It should be noted that today most deci-
sions of national courts in such cases are based on
principle 6 of the UN Declaration of the Rights of
the Child, which states that a young child should
not be separated, except in exceptional circum-
stances, special from his mother [8].

Thus, the national family law paragraph (2)
of art.63 establishes that the court will take into
account the interests and opinion of the child,
the child’s attachment to each of the parents, to
siblings, the child’s age, the moral qualities of the
parents, relationships existing between each par-
ent and child, the possibilities of the parents to
create adequate conditions for the education and
development of the child (occupations and work-
ing regime, living conditions, etc.).

Similar legal positions are presented in the
decisions of the Civil, Commercial and Adminis-
trative Litigation Board of the Supreme Court of
Justice of August 26,2014 on file no. 2ra-2198/14
[5], Civil, Commercial and Administrative Liti-
gation College of the Supreme Court of Justice of
the Republic of Moldova of September 7, 2016,
file no. 2ra-1639/16 [6]; Civil, Commercial and
Administrative Litigation College of the Supreme
Court of Justice of the Republic of Moldova of
June 7, 2019, file no. 2ra-879/19 [ 7] and others.

Understanding and taking into account
the interests of the child in the examination of
the case is a difficult task for the court, the guard-
ianship authorities, as the conceptions about the
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copilului la périnti, autoritati tutelare, instanta de
judecati sunt diferite, reiesind din tipul de perso-
nalitate si ideile proprii despre familie si educatia
copilului. In acest sens, este problematici partici-
parea parintilor in calitate de reprezentanti legali
ai copilului in procesele privind determinarea do-
miciliului copilului, pentru c3, in astfel de situatii
se creeaza un conflict de interese intre interesele
parintelui sau ale parintilor — de a stabili domi-
ciliul copilului cu sine pe de o parte, si interese-
le copilului — de a se hotiri cu cine din parinti ar
fi mai bine ca domiciliul copilului s fie stabilit,
pe de altd parte. Deoarece examinarea de citre
instantele de judecati a acestei categorii de litigii
se realizeazi reiesind din interesele copilului, anu-
me acestea sunt obiectul apararii in instantele de
judecata si nu copilul insusi. In atare situatii inte-
resele copilului devin o arma in mainile parintilor
in satisfacerea propriilor interese, care de multe
ori pot si nu coincida cu interesele copilului.

Interesul copilului a fost principiul care
s-a respectat si a fost elucidat intr-un sir de hota-
rari CEDO, ca exemplu, putem mentiona cauza
Hoffman vs. Austria. O hotarare similara a fost
pronuntatd si in cauza Ismailova vs. Federatia
Rusi, in care Curtea a statuat ca solutiile date
de instantele nationale s-au bazat exclusiv pe
faptul suprematiei intereselor copiilor si nu pe
preferintele religioase ale reclamantei, atat timp
cat aceste preferinte pot afecta drepturile si inte-
resele copilului, ele vor determina ca domiciliul
copilului sa fie stabilit cu celalalt parinte.

La randul siu, Curtea Suprema de Justitie
din R. Moldova, pentru examinarea cauzelor civi-
le si penale, precum si pentru a rezolva aceste cate-
gorii de cauze, instantele ar trebui si se ghideze de
art.48 alin.(2) din Constitutia R. Moldova, care
stipuleaza ci familia se intemeiaza pe casatoria li-
ber consimtita intre barbat si femeie, pe egalitatea
lor in drepturi si pe dreptul si indatorirea parinti-
lor de a asigura cresterea, educatia si instruirea co-
piilor. O normi similari este cuprinsa in alin.(1)
al art.16 CF RM, potrivit cireia toate problemele
vietii familiale se solutioneazi de citre soti in co-
mun, in conformitate cu principiul egalitatii lor in
relatiile familiale. Acest lucru este in concordanta
cu practica CEDO, care a subliniat in mod repetat
ca parintii ar trebui si aiba drepturi egale in liti-
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interests of the child in the parents, guardianship
authorities, the court are different, depending on
personality type and ideas about the family and
the child’s education. In this sense, it is problem-
atic for parents to participate as legal representa-
tives of the child in the processes of determining
the child’s domicile, because in such situations a
conflict of interest is created between the interests
of the parent or parents - to establish the child’s
domicile with him on the one hand, and the in-
terests of the child - to decide with which of the
parents it would be better for the child’s domicile
to be established, on the other hand. Because the
examination by the courts of this category of liti-
gation is carried out based on the interests of the
child, all these constitue the object of defense in
the courts and not the child himself. In such situ-
ations the interests of the child become a weapon
in the hands of the parents in the satisfaction of
their own interests, which often may not coincide
with the interests of the child.

The interest of the child was the principle
that was respected and was elucidated in a series of
ECHR decisions, as an example, we can mention
the case of Hoffman vs. Austria. A similar decision
was handed down in the case of Ismailova vs the
Russian Federation, in which the Court held that
the solutions given by the domestic courts were
based exclusively on the supremacy of the chil-
dren’s interests and not on the applicant’s religious
preferences, as long as those preferences may affect
the child’s rights and interests, will determine the
child’s domicile to be settled with the other parent.

In turn, the Supreme Court of Justice of
the Republic of Moldova, for the examination of
civil and criminal cases, as well as to resolve these
categories of cases, the courts should be guided
by Article 48 paragraph (2) of the Constitution
of the Republic of Moldova, which stipulates
that the family is based on freely consented mar-
riage between a man and a woman, on their equal
rights and on the right and duty of parents to en-
sure the upbringing, education and training of
children. A similar norm is included in paragraph
(1) of art.16 FC RM, according to which all prob-
lems of family life are solved by spouses jointly, in
accordance with the principle of their equality in
family relations. This is in line with the practice
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giile privind incredintarea copilului, si nu trebuie
sd se tind seama de nicio prezumtie bazata pe gen
(de ex. cauza ,Zaunegger vs. Germany” din 3 de-
cembrie 2009).

Aceasta decizie a confirmat pozitia perma-
nentd a Curtii Europene, care se refera la stabili-
rea, in primul rind, a ,interesului superior al co-
pilului”, si nu al parintilor, ce necesitd un studiu
detaliat al situatiei, tinind cont de diversi factori
care pot afecta interesele copilului.

In conformitate cu art. 6 din Conventia Eu-
ropeana privind exercitarea Drepturilor Copilului
din 28§ ianuarie 1996, atunci cind se analizeazi un
caz privind un copil, inainte de a lua o decizie, au-
toritatea judiciard permite copilului si isi exprime
opinia i ii acorda atentia cuveniti. Odata cu atin-
gerea varstei de 10 ani, copilul are dreptul nu nu-
mai si fie ascultat si auzit, ci si dreptul de a-si decide
soarta, in special, la determinarea locului siau de do-
miciliu. Numai in caz de coincidenti a vointei celor
trei participanti la procesul de negociere — mama,
tatd, copil, pacea si armonia pot fi obtinute.

Speram ci de acum incolo asigurarea inte-
resului superior al copilului si egalitatea drepturi-
lor parintilor va juca intr-adevar un rol decisiv in
litigiile din aceasta categorie de cazuri.

Astfel, pe baza celor de mai sus, se poate
concluziona ca in cazul unui litigiu intre parinti
cu privire la determinarea locului de domici-
liu al copilului lor, interesul copilului este de o
importanta primard, in timp ce atat mama, cat si
tatdl au drepturi egale de alocui cu copilul.

Instantele de judecata la solutionarea unor
astfel de litigii ar trebui s plece de la faptul cialo-
cui cu unul dintre parinti va fi cel mai bine pentru
copil, tinind cont de prezenta unuiloc de muncs,
de trai stabil, o caracteristici pozitiva de la locul
de muncs, absenta faptului atragerii la raspun-
dere administrativa pentru eschivarea unuia din-
tre parinti de la indeplinirea responsabilitatilor
parintesti etc., sau cum mentioneazd CF RM ca
instanta judecatoreasca va lua in considerare ata-
samentul copilului fatd de fiecare dintre parintji,
fatd de frati §i surori, varsta copilului, calititile
morale ale parintilor, relatiile existente intre fie-
care parinte i copil, posibilitatile parintilor de a
crea conditii adecvate pentru educatia si dezvol-
tarea copilului (indeletnicirile si regimul de lucru,

of the ECHR, which has repeatedly emphasized
that parents should have equal rights in child cus-
tody disputes, and no gender-based presumption
should be taken into account (eg Zaunegger’s
case). vs. Germany “of December 3, 2009).

This decision confirmed the permanent
position of the European Court, which refers to
the establishment, first of all, of the “best inter-
ests of the child” and not of the parents, which
requires a detailed study of the situation, taking
into account various factors that may affect the
the interests of the child.

In accordance with art. 6 of the European
Convention on the Exercise of the Rights of the
Child of 25 January 1996, when examining a case
concerning a child, before taking a decision, the
judicial authority allows the child to express his
or her opinion and pays due attention to it. Upon
reaching the age of 10, the child has the right not
only to be listened and heard, but also the right to
decide his or her own fate, in particular, in deter-
mining his or her place of residence. Only in case
of coincidence of the will of the three participants
in the negotiation process - mother, father, child,
peace and harmony can be obtained.

We hope that from now on ensuring the
best interests of the child and equal rights for par-
ents will indeed play a decisive role in litigation in
this category of cases.

Thus, on the basis of the above, it can be
concluded that in the event of a dispute between
the parents regarding the determination of their
child’s place of residence, the best interests of the
child are paramount, while both mother and fa-
ther have equal rights to live with the child.

Courts in resolving such disputes should
start from the fact that living with one of the par-
ents will be best for the child, taking into account
the presence of a job, stable living, a positive char-
acteristic of the place work, the absence of admin-
istrative liability for evading one of the parents
from fulfilling parental responsibilities, etc., or as
mentioned by FC RM that the court will consider
the child’s attachment to each of the parents, to
siblings, age of the child, the moral qualities of the
parents, the existing relations between each par-
ent and the child, the possibilities of the parents
to create adequate conditions for the child’s edu-
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conditiile de trai etc.

Concluzii. Parintii au drepturi si obligatii
egale in ceea ce priveste copiii lor minori. Deca-
lajul, negativismul in cisitorie duce la necesita-
tea solutiondrii problemei pentru a determina
domiciliul viitor al copilului. In aceste conditii,
parintii pot folosi mai multe moduri de a obtine
certitudinea in relatia lor. Cel mai acceptabil si
care demonstreazd congtientizarea rolului fie-
caruia dintre pdrinti in necesitatea participarii
reciproce la cresterea copilului este realizarea
consimtidméntului lor prin exprimarea in comun
avointei. Un astfel de consimtdmant poate fi con-
firmat prin incheierea unui acord privind deter-
minarea locului de domiciliu al copilului, crearea
conditiilor adecvate pentru educatia si dezvolta-
rea copilului, participarea la cresterea lui si asi-
gurarea conditiilor de viata ale acestuia. Numele
unui astfel de acord este suficient de conditionat,
iar parintii au dreptul si plaseze pe numele siu
acele pozitii pentru care existd un acord.

Litigiile judiciare privind disputele referi-
toare la stabilirea locului de domiciliu al copilului
apar in cazurile cind parintii care locuiesc sepa-
rat nu pot ajunge la un acord in aceasta privinta.
Legislatia familial actuali este orientata pe gisirea
unui echilibru intre interesele copiilor si interesele
parintilor, dar, din pacate, nu este in méisura sa re-
glementeze intreaga gamai de relatii care exista in
viata reald intre parinti si copii. In legdtura cu fap-
tul ca solutionarea litigiilor privind determinarea
locului de domiciliu al copilului nu este in masura
sd satisfaci pe deplin interesele tuturor partilor in
relatiile juridice de familie, la rezolvarea acestor li-
tigii, interesele copilului sunt decisive.

Putem constata, si credem ci de acum inco-
lo practica judiciard in R. Moldova se va schimba
catre o egalitate intre tatd si a mami in drepturile
si responsabilititile pentru ingrijirea copilului, in-
clusiv problema determinarii locului de domiciliu
cu unul dintre périnti, bazat, in primul rdnd, pe
nevoile i interesele copilului.

Potrivit altei concluzii, considerdm ci tex-
tul de lege din ,Legea privind regimul juridic al
adoptiei”, la art.2, notiunea de domiciliu al copi-
lului urmeazi a fi modificata cu excluderea sin-
tagmei ,poate fi”, ce denotd ci lista expusi este
una cu titlu de recomandare si nu o lista expresa

@tiin;ejuridice// Legal Sciences, nr. 14/ 2021, ISSN 1857-0976)

cation and development (occupations and work-
ing regime, living conditions, etc.

Conclusions. Parents have equal rights
and obligations with regard to their minor chil-
dren. The gap, the negativity in marriage leads to
the need to solve the problem to determine the
future residence of the child. Under these condi-
tions, parents can use several ways to gain certain-
ty in their relationship. The most acceptable and
demonstrating awareness of the role of each par-
ent in the need for mutual participation in raising
the child is to achieve their consent by jointly ex-
pressing the will. Such consent may be confirmed
by concluding an agreement on determining the
child’s place of residence, creating appropriate
conditions for the child’s education and develop-
ment, participation in the child’s upbringing and
ensuring his or her living conditions. The name
of such an agreement is sufficiently conditional,
and the parents have the right to place in its name
those positions for which there is an agreement.

Litigation over disputes concerning the
establishment of the child’s place of residence
arises in cases where the parents living separately
cannot reach an agreement in this regard. Cur-
rent family law is focused on finding a balance be-
tween the interests of children and the interests
of parents, but unfortunately it is not able to regu-
late the full range of relationships that exist in real
life between parents and children. In relation to
the fact that the settlement of disputes concern-
ing the determination of the child’s place of resi-
dence is not able to fully satisfy the interests of all
parties in family legal relations, in resolving these
disputes, the interests of the child are decisive.

We can see, and we believe that from now
on the judicial practice in the Republic of Moldo-
va will change towards an equality between father
and mother in the rights and responsibilities for
child care, including the issue of determining the
place of residence with one of the parents, based
primarily, on the needs and interests of the child.

According to another conclusion, we con-
sider that the text of the law from the “Law on the
legal regime of adoption”, in art.2, the notion of
domicile of the child is to be modified with the ex-
clusion of the phrase “may be”, title of recommen-
dation and not an express and exhaustive list. This
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si exhaustiva. Acest fapt va duce la excluderea ori-
caror interpretari duble, mai ales intr-un domeniu
atat de important, precum sunt drepturile si inte-
resele copilului in situatiile de risc.

will lead to the exclusion of any double interpre-
tations, especially in such an important area as the
rights and interests of the child in situations of risk.
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