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Accelerarea urmdririi penale este un subiect sensibil
si este strdns legatd de termenul examindrii cauzei pena-
le. Nerespectarea termenului rezonabil sau, mai bine zis,
incilcarea acestui termen afecteazd dreptul pdrtilor la un
proces echitabil in virtutea art. 6 din Conventia Europeand
a Drepturilor Omului.

Accelerarea urmadririi penale este un remediu pentru
partile in proces care considerd cd li s-a incilcat termenul
de examinare a cauzei sale. Solutionarea problemei privind
incilcarea termenului rezonabil, precum si dispunerea ac-
celerdrii urmdririi penale tine de competenta judecdtorului
de instructie.

Partile pot cere accelerarea urmdririi penale si procuro-
rului ierarhic superior, care este obligat sd intervind in ve-
derea asigurdrii drepturilor procesuale a participantilor la
proces. Legislatia procesuali penald garanteazd destule re-
medii pentru asigurarea termenului rezonabil al urmdririi
penale, precum si parghii destule pentru a asigura dreptul
pértilor la un proces echitabil.

In ceea ce priveste examinarea propriu-zisd a cererii de
accelerare a urmdririi penale, precum si continutul cererii
respective, criteriile in baza cdrora judecitorul de instructie
adopti decizia, legislatia procesuali penali din Republi-
ca Moldova nu reglementeazd in concret acest fapt. Prin
urmare, articolul respectiv vine sd aducd concretizdri in
aceastd privintd, concluzii si propuneri de rigoare.

Cuvinte cheie: termen rezonabil, urmdrirea penald, ce-
rere de accelerare, procuror ierarhic superior, judecditor de
instructie, incheiere.

The acceleration of criminal investigation is a sensitive
issue and is closely linked to the deadline for examining the
criminal case. Failure to comply with the reasonable term
or, rather, violation of this term affects the right of the par-
ties to a fair trial by virtue of art. 6 of the European Conven-
tion on Human Rights.

Speeding up the prosecution is a remedy for the parties
to the proceedings who consider that the time limit for ex-
amining their case has been violated. Resolving the problem
of breach of the reasonable time, as well as the order of ac-
celerating the criminal investigation belongs to the compe-
tence of the investigating judge.

The parties may request the acceleration of the criminal
investigation also addressing to the hierarchically superior
prosecutor, who is obliged to intervene in order to ensure the
procedural rights of the participants in the trial. Criminal
procedural law guarantees sufficient remedies to ensure a
reasonable time for criminal prosecution, as well as suffi-
cient leverage to ensure the right of the parties to a fair trial.

With regard to the actual examination of the request for
acceleration of criminal prosecution, as well as the content
of that request, the criteria on the basis of which the inves-
tigating judge adopts the decision, the criminal procedural
legislation of the Republic of Moldova does not specifically
regulate this fact. Therefore, this article comes to bring con-
clusions and proposals in this regard.

Keywords: reasonable term, criminal investigation, re-
quest for acceleration, hierarchically superior prosecutor,
instruction judge, conclusion.

Introducere. Potrivitart. 6 § 1 CEDO Ori- Introduction. According to art. 6 § 1 of the

ce persoand are dreptul la judecarea in mod echitabil, ~ECHR Everyone has the right to a fair and public trial
in mod public si intr-un termen rezonabil a cauzei within a reasonable time. This right does not refer
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sale. Acest drept nu se referd doar la termenul ju-
decirii cauzei. El decurge din momentul inceperii
urmaririi penale si, chiar mai mult, din momentul
depunerii sesizarii organului de urmarire penala.

In conformitate cu prevederile art. 20 alin.
(S) CPP, In situatia in care, la efectuarea urmdririi
penale sau la judecarea unei cauze concrete, existd
pericolul incalcarii termenului rezonabil, partici-
pantii la proces pot adresa judecitorului de instruc-
tie sau, dupd caz, instantei care judecd in fond cauza
o cerere privind accelerarea urmdririi penale sau a
procedurii de judecare a cauzei. Din prevederile
legale distingem ca atunci cdnd o parte in proces
considerd ci i se incalci termenul rezonabil la
solutionarea efectiva a cauzei sale poate solicita,
printr-o cerere, accelerarea urmdririi penale. Ce-
rerea respectivi se va depune judecatorului de
instructie.

In opinia CC ..., faptul cd este suspendati ca-
uza penald nu poate servi drept temei de respingere a
plangerii inaintate in baza articolului 20 din Codul
de procedurd penald.!

Prevederile cu privire la examinarea cere-
rii de catre judecitorul de instructie deriva si din
prevederile art. 41 pct. 6/ 1) siart. 300 alin. (3/1)
CPP.

Astfel, potrivit art. 41 pct. 6') CPP, Jude-
catorul de instructie asigurd controlul judecdtoresc
in cursul urmdririi penale prin examinarea cereri-
lor privind accelerarea urmdririi penale. Conform
art. 300 alin. (3/1) CPP, Judecdtorul de instructie
examineazd cererile privind accelerarea urmdririi
penale.

Asupra aspectelor indicate supra s-a expus
si Curtea Constitutionala in Decizia din 20. 01.
2020.> Astfel, CC constata ca ,,articolul 20 din
Constitutie garanteazd, inter alia, ca urmdrirea pe-
nald i judecarea cauzei sd fie desfasurate intr-un
termen rezonabil. Principiul termenului rezonabil
al procesului penal reprezintd un element al aplicd-
rii dreptului la un proces echitabil. Conform acestui
principiu, organele de urmdrire penald si instantele

'DCC nr. 4 din 20.01.2020 de inadmisibilitate a sesizarii nr.
206g/2019 privind exceptia de neconstitutionalitate a arti-
colului 282 din Codul de proceduri penala (durata maxima
de mentinere a statutului de invinuit al persoanei)

2DCC nr. 4 din 20. 01. 2020 (pct.38).
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only to the term of the trial of the case. It follows
from the moment the criminal investigation is initi-
ated and, even more, from the moment the notifica-
tion of the criminal investigation body is submitted.

According to the provisions of the art. 20
paragraph (5) of the Code of Criminal Procedure,
If, in the course of criminal proceedings or in the trial
of a specific case, there is a danger of violation of the
reasonable time, participants in the trial may address
to the investigating judge or, as the case may be, to the
trial court a request for the acceleration of the criminal
investigation or the trial of the case. From the legal
provisions we distinguish that when a party in the
process considers that his reasonable term for the
effective settlement of his case is violated, he may
request, through a request, the acceleration of the
criminal investigation. That request shall be sub-
mitted to the investigating judge.

According to the CC..., the fact that the
criminal case is suspended cannot serve as a ground
for rejecting the complaint submitted under Article
20 of the Code of Criminal Procedure.'

The provisions regarding the examination
of the application by the investigating judge also
derive from the provisions of art. 41 point 6/1)
and art. 300 paragraph (3/1) of the Code of
Criminal Procedure.

Thus, according to art. 41 point 61) of the
Code of Criminal Procedure, The investigating
judge ensures judicial control during the criminal
investigation by examining the requests regarding
the acceleration of the criminal investigation. Ac-
cording to art. 300 paragraph (3/1) of the Code
of Criminal Procedure, The investigating judge ex-
amines the requests regarding the acceleration of the
criminal investigation.

The Constitutional Court also exposed the
issues indicated above in the Decision of 20. 01.
2020.2 Thus, the CC finds that “Article 20 of the
Constitution guarantees, inter alia, that the prosecu-
tion and trial of the case shall be conducted within a
reasonable time. The principle of a reasonable time
for criminal proceedings is an element of the appli-
cation of the right to a fair trial. According to this
principle, criminal prosecution bodies and courts
have the obligation to ensure the resolution of crimi-
nal cases within a reasonable time (see CCD No. 3 of

' CCD no. 4 0f 20.01.2020 of inadmissibility of the notifica-
tion no. 206g/2019 on the exception of unconstitutionality
of the article 282 of the Code of Criminal Procedure (maxi-
mum duration of maintaining the status of the accused)
2CCD no. 4 of 20. 01. 2020 (point 38).
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de judecatd au obligatia de a asigura solutionarea
cauzelor penale intr-un termen rezonabil (a se vedea
HCC nr. 3 din 23 februarie 2016, § 78).”

»Curtea Europeand a stabilit cd durata rezo-
nabild a unei proceduri trebuie apreciatd in functie
de circumstantele cauzei si cu ajutorul urmdtoare-
lor criterii: complexitatea cauzei, comportamentul
reclamantului si cel al autoritdtilor competente,
precum si miza litigiului pentru cel interesat (e.g. a
se vedea Nakhmanovich v. Rusia, 2 martie 2006,
§ 95; Holomiov v. Moldova, 7 noiembrie 2006, §
137; Hajibeyli v. Azerbaidjan, 10 iulie 2008, § 50;
Cravcenco v. Moldova, 15 ianuarie 2008, § 44; Ma-
tei si Tutunaru v. Moldova, 27 octombrie 2009, §
5S; Panzariv. Moldova, 29 septembrie 2009, § 31;
Chiarello v. Germania, 20 iunie 2019, § 45).”*

Evaluarea termenului rezonabil al urmaririi
penale este reglementata si de legislatia procesu-
ald penala autohtona. Astfel, potrivit art. 20 alin.
(1), (2) si (3) CPP, (1) Urmarirea penald si jude-
carea cauzelor penale se face in termene rezonabile.
(2) Criteriile de apreciere a termenului rezonabil de
solutionare a cauzei penale sint: 1) complexitatea
cazului; 2) comportamentul participantilor la pro-
ces; 3) conduita organului de urmdrire penald si a
instantei de judecatd; 3/1) importanta procesului
pentru cel interesat; 4) virsta de pind la 18 ani a vic-
timei. (3) Urmdrirea penald si judecarea cauzelor
penale in care sint persoane aflate in arest, precum si
minori, se fac de urgentd si in mod preferential.

Legislatia procesuala penali indici in mod
concret ci la fiecare fazd sau etapa a procesului
penal exista subiecti diferiti cu privire la respec-
tarea termenului rezonabil. Astfel, potrivit art. 52
alin. (1) pct. 7) CPP, In cadrul urmdririi penale,
procurorul, in limita competentei sale materiale si te-
ritoriale asigurd respectarea termenului rezonabil de
urmdrire penald in fiecare cauzd penald. Prin urma-
re, la faza urmiririi penale respectarea termenu-
lui rezonabil este asiguratd de procuror, ultimul
avand si imputerniciri in temeiul art. 259 CPP de
a stabili si prelungi termenul urmaririi penale.

Metode si materiale aplicate. La elabora-
rea acestei publicatii a fost folosit materialul teore-
tic, normativ si empiric. De asemenea, cercetarea

$DCC nr. 4 din 20.01.2020,(pct. 30)
+DCC nr. 4 din 20.01.2020 (pct. 32)

February 23,2016, § 78).”

“The European Court has ruled that the rea-
sonable length of proceedings must be assessed in the
light of the circumstances of the case and by the fol-
lowing criteria: complexity of the case, the conduct of
the applicant and that of the competent authorities,
as well as the stake of the dispute for the interested
party (for example: see Nakhmanovich v. Russia,
of March 2, 2006, § 95; Holomiov v. Moldova, of
November 7, 2006, § 137; Hajibeyli v. Azerbai-
jan, of July 10, 2008, § 50; Cravcenco v. Moldova,
of January 15, 2008, § 44; Matei and Tutunaru v.
Moldova, October 27,2009, § SS; Panzari v. Mol-
dova, September 29, 2009, § 31; Chiarello v. Ger-
mania, June 20,2019, § 45).™

The assessment of the reasonable term of the
criminal investigation is also regulated by the local
criminal procedural legislation. Thus, according to
art. 20 paragraphs (1), (2) and (3) of the Code of
Criminal Procedure, (1) Criminal prosecution and
trial of criminal cases is done within a reasonable time.
(2) The criteria for assessing the reasonable term for
solving the criminal case are: 1) the complexity of the
case; 2) the behavior of the participants in the process;
3) the conduct of the criminal investigation body and
the court; 3/1) the importance of the process for the
interested party; 4) the victim’s age of up to 18 years.
(3) The criminal investigation and trial of criminal
cases involving persons in custody, as well as minors,
are carried out urgently and preferentially.

The criminal procedural legislation con-
cretely indicates that at each phase or stage of
the criminal process there are different subjects
regarding the observance of the reasonable term.
Thus, according to art. 52 paragraph (1) pt. 7) of
the Code of Criminal Procedure, During the crim-
inal investigation, the prosecutor, within the limits of
his material and territorial competence, ensures the
observance of the reasonable term of criminal investi-
gation in each criminal case. Therefore, at the stage
of the criminal investigation, the observance of
the reasonable term is ensured by the prosecutor,
the latter also having powers under art. 259 of the
Code of Criminal Procedure, to establish and ex-
tend the term of the criminal investigation.

Methods and materials applied. Theo-
retical, normative and empirical material was
used in the elaboration of this publication. Also,
the research of that subject was possible by ap-

3 CCD no. 4 of 20.01.2020,(point 30)
*CCD no. 4 0f20.01.2020 (point 32)
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respectivului subiect a fost posibila prin aplicarea
mai multor metode de investigare stiintifici spe-
cifice teoriei si doctrinei procesual-penale: meto-
da logicd, metoda analizei comparative, analiza
sistemica etc.

Scopul cercetarii. Cercetarea si analiza
cadrului normativ intern, a doctrinei precum si a
jurisprudentei privind modul de examinare a ce-
rerii privind accelerarea urmaririi penale §i reme-
diile garantate in vederea respectarii dreptului la
un proces echitabil, prin respectarea termenului
rezonabil.

Rezultate obtinute si discutii. La faza ur-
maririi penale, in cazul in care partile considera ca
este incilcat termenul de examinare a cauzei sale
depun o cerere in acest sens instantei de judecata.
Judecatorul de instructie dispune de competenta
de a verifica respectarea termenului rezonabil in
conformitate cu prevederile art. 41 pct. 6/1) si
art. 300 alin. (3/1) CPP.

»Curtea Europeand a retinut cd aflarea per-
soanei intr-o stare de incertitudine cu privire la vi-
itorul sdu pentru o perioadd indelungatd de timp,
tindnd cont de faptul cd risca o condamnare pena-
la, este contrard articolului 6 din Conventie. Cur-
tea Europeand a subliniat cd acuzatul are dreptul
la examinarea cazului sdu cu o diligentd speciald
si cd, in materie penald, articolul 6 din Conventie
este conceput pentru evitarea incertitudinii in care se
afld o persoand acuzatdi (Kalpachka v. Bulgaria, 2
noiembrie 2006, § 65; Borzhonov v. Rusia, 22 ia-
nuarie 2009, § 39; Grigoryan v. Armenia, 10 iulie
2012, § 129; Borobar i altii v. Romdnia, 29 ianua-
rie 2013, § 80).

Potrivit CC, ,In cazul in care existi perico-
lul incalcarii termenului rezonabil, persoana, inclu-
siv invinuitul, dispune de remedii procesuale pentru
apdrarea dreptului la judecarea cauzei intr-un ter-
men rezonabil. ... Astfel, dacd o persoana considerd
cd este mentinutd in calitate de invinuit o perioadd
indelungata de timp, atunci aceasta ar putea solici-
ta accelerarea urmdririi penale conform articolului
20 alin. (S) si (6) din Codul de procedurd penald
[desfasurarea procesului penal in termen rezona-
bil]. Prin urmare, invinuitul dispune de un instru-

S DCC nr. 4 din 20.01.2020 (pct. 37) .
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plying several methods of scientific investigation
specific to the theory and doctrine of criminal
proceedings: the logical method, the method of
comparative analysis, systemic analysis, etc.

The purpose of the research. Research
and analysis of the internal regulatory framework,
of the doctrine as well as of the jurisprudence on
the way of examining the request regarding the
acceleration of the criminal investigation and the
guaranteed remedies in order to respect the right
to a fair trial, by respecting the reasonable term.

Results obtained and discussions. At the
stage of the criminal investigation, if the parties
consider that the time limit for examining of their
case has been violated, they submit an applica-
tion to that court. The investigating judge has the
competence to verify the observance of the rea-
sonable term in accordance with the provisions of
art. 41 point 6/1) and art. 300 paragraph (3/1) of
the Code of Criminal Procedure.

“The European Court has held that finding a
person in a state of uncertainty about his or her future
for a long period of time, given that he or she is at risk
of a criminal conviction, is contrary to Article 6 of the
Convention. The European Court has emphasized
that the accused has the right to have his case exam-
ined with special diligence and that, in criminal mat-
ters, Article 6 of the Convention is designed to avoid
the uncertainty in which an accused person finds him-
self (Kalpachka v. Bulgaria, November 2, 2006, §
6S; Borzhonov v. Russia, January 22, 2009, § 39;
Grigoryan v. Armenia, July 10,2012, § 129; Borobar
and others v. Romania, January 29, 2013, § 80).”

According to CC, “If there is a danger of a
breach of the reasonable time, the person, including
the accused, has procedural remedies to defend the
right to a trial within a reasonable time. ... Thus, if a
person considers that he is being held as an accused for
a long period of time, then he could request the acceler-
ation of the criminal investigation according to article
20 paragraphs (S) and (6) of the Code of Criminal
Procedure [conducting criminal proceedings within a
reasonable time]. Therefore, the accused has a proce-
dural tool to defend the right to respect for the speed of
the process by using the accelerating appeal.”

Not only the person at risk of a criminal
conviction has procedural remedies in order to
defend the right to a fair trial, in terms of the rea-

$ CCD no. 4 0f 20.01.2020 (point 37).
¢ CCD no. 4 of 20.01.2020(point 38),
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ment procesual de apdrare a dreptului la respecta-
rea celeritatii procesului prin utilizarea recursului
acceleratoriu.”

Remedii procesuale in vederea aparirii
dreptului la un proces echitabil, prin prisma ter-
menului rezonabil o are nu doar persoana care
riscd o condamnare penala.’

Solutii de ordin procesual pentru a revin-
deca respectarea termenului rezonabil le au si ce-
lelalte parti ale procesului penal. Acest drept este
inserat in art. 20 alin. (5) CPP. Potrivit normei re-
spective, In situatia in care, la efectuarea urmdririi
penale sau la judecarea unei cauze concrete, existd
pericolul incalcarii termenului rezonabil, partici-
pantii la proces pot adresa judecitorului de instruc-
tie sau, dupd caz, instantei care judecd in fond cauza
o cerere privind accelerarea urmdririi penale sau a
procedurii de judecare a cauzei.

Din imperative legale mentionate si anume
a sintagmei ,participantii la proces pot adresa ju-
decatorului de instructie”, se desprinde ideia ca le-
gea nu indica concret care dintre participanti au
dreptul si care nu de a se adesa cu o cerere privind
accelerarea urmdririi penale. CPP acordi aceste
remediu tuturor participantilor care consideri ca
dreptul la un proces echitabil, prin nerespectarea
termenului rezonabil, li s-a incilcat.

De mentionat ci in normele de procedura
penala ce acordi nemijlocit drepturi procesuale
pentru pirtile in proces, cu exceptia invinuitului
si aparatorului acestuia, nu este indicat in concret
acest remediu, iar prin art. 20 alin. (5) CPP legis-
latorul a largit spectrul subiectilor procesului in
privinta recursului acceleratoriu.

Prin urmare, consideram ca acest drept il au
doar victima, partea vatimatd, banuitul, invinui-
tul, partea civila, partea civilmente responsabils,
reprezentantii legali, reprezentantii si succesorii
lor, precum si aparartorii. Astfel, propunem ca in
normele ce acordd drepturile acestor subiecti sa
fie prevazut in mod concret dreptul la remediul de
accelerare a procedurilor in care sunt vizati acestia.

$DCC nr. 4 din 20.01.2020(pct. 38),

7 Conform art. 66 alin. (2) pct. 35) CPP, invinuitul are
dreptul de a sesiza procurorul ierarhic superior sau, dupa
caz, instanta de judecata despre incilcarea termenului re-
zonabil.

sonable term.”

Procedural solutions to claim compliance
with the reasonable time have the other parts of
the criminal process. This right is inserted in art.
20 paragraph (S) of the Code of Criminal Proce-
dure. According to the respective norm, If, in the
course of criminal proceedings or in the trial of a spe-
cific case, there is a danger of violation of the reason-
able time, participants in the trial may address to the
investigating judge or, as the case may be, to the trial
court a request for the acceleration of the criminal
investigation or the trial of the case.

From the mentioned legal imperatives,
namely of the phrase “participants in the trial may
address the investigating judge”, the idea emerges
that the law does not indicate correctly which of the
participants have the right and which don’t have, to
comply with a request regarding the acceleration of
the criminal investigation. The Code of Criminal
Procedure grants this remedy to all participants who
consider that the right to a fair trial, by failing to meet
the reasonable deadline, has been violated.

It should be mentioned that in the norms of
criminal procedure that directly grant procedural
rights for the parties in the process, except for
the accused and his defense counsel, this remedy
is not specifically indicated, and by art. 20 para-
graph (S) of the Code of Criminal Procedure the
legislator broadened the spectrum of the subjects
of the process regarding the accelerator appeal.

Therefore, we consider that this right has
only the victim, the injured party, the suspect, the
accused, the civil party, the civilly responsible par-
ty, the legal representatives, their representatives
and successors, as well as the defenders. Thus, we
propose that the rules granting the rights of these
subjects to provide in a concrete way the right to
the remedy of acceleration of the procedures in
which they are concerned.

We find that the criminal procedural legis-
lation does not regulate the content of the request
to accelerate the criminal investigation, neither
by form nor by content.

In our view, the criminal procedural law
must be amended and supplemented so as to
provide that the request for the acceleration of
criminal prosecution be made in writing and this

7 According to art. 66 paragraph (2) point 35) of the Code
of Criminal Procedure, the accused has the right to notify
the hierarchically superior prosecutor or, as the case may
be, the court about the violation of the reasonable term.
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Constatidm, ci legislatia procesuala penala
nu reglementeaza continutul cererii de accelera-
re a urmaririi penale, nici dupa forma si nici dupa
continut

Dupa noi, legea procesuald penali trebuie
modificatd §i completatd, astfel incit si prevada
ca cererea privind accelerarea urmdririi penale
sd fie formulata in scris si aceasta cerere trebuie,
si cuprindi: a) denumirea instantei de judecats;
b) numele, prenumele, domiciliul sau resedin-
ta persoanei fizice, respectiv denumirea si sediul
persoanei juridice; c) calitatea procesuali in ca-
uza penald a persoanei fizice sau juridice care in-
tocmeste cererea; d) numele si calitatea celui care
reprezinta partea in proces, iar in cazul reprezen-
tarii prin avocat, numele acestuia si sediul profe-
sional; e) adresa de corespondent; f) numarul
cauzei penale; g) organul de urmarire penala care
instrumenteazi cauza penald; h) motivele de fapt
si de drept pe care se intemeiaza cererea privind
accelerarea urmadririi penale; i) data si semnatura
persoanei care depune cererea.?

In continuare ne propunem si analizam
normele procesuale penale care acorda parghii de
asigurare a termenului rezonabil si de respectare a
acestui termen.

In unele cazuri, legea procesuald penald
indicd termeni concreti pentru efectuarea unor
actiuni sau a unor acte procesuale, de exemplu,
prezentarea in termen de 48 de ore de citre pro-
curor judecatorului de instructie procesul-verbal
si suportul in original pe care au fost inregistrate
comunicirile (art. 132/9 alin. (15) CPP), aplica-
rea masurilor de protectie pe un termen de pana
la 3 luni (art. 215/1 alin. (4) CPP), solutionarea
imediatd dar nu mai tarziu de 15 zile a cererilor si
demersurilor (art. 246 alin. (1) CPP), expedierea
actelor de constatare organului de urmarire pena-
13 in termen de 24 ore (art. 273 alin. (3) CPP),
dispunerea inceperii urmaririi penale in cel mult
30 zile (art. 274 alin. (1) CPP), verificarea de
catre procuror a cauzei primite in termen de cel
mult 15 zile (art. 290 alin. (1) CPP), etc. In aceste
termene organul de urmarire penali este obligat
sd efectueze actiunea sau actul procesual, ceea ce

¢ Textul este inspirat din prevederile art. 488/3 alin. (5) din
Codul de procedura penali al Roméniei.
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request must include: a) the name of the court; b)
name, surname, domicile or residence of the nat-
ural person, respectively name and registered of-
fice of the legal person; c) the procedural quality
in the criminal case of the natural or legal person
who draws up the request; d) the name and ca-
pacity of the person representing the party to the
proceedings, and in the case of representation by
a lawyer, his name and registered office; e) mail-
ing address; f) the number of the criminal case; g)
the criminal investigation body that investigates
the criminal case; h) the factual and legal grounds
on which the request for speeding up the criminal
investigation is based; i) date and signature of the
person submitting the application.®

Next, we intend to analyze the criminal
procedural norms that grant the levers of ensur-
ing the reasonable term and of observing this
term.

In some cases, the criminal procedural law
indicates specific deadlines for the performance
of actions or procedural acts, for example, the
presentation within 48 hours by the prosecutor
to the investigating judge of the minutes and the
original support on which the communications
were recorded (art. 132/9 paragraph (15) of the
Code of Criminal Procedure), application of pro-
tection measures for a period of up to 3 months
(art. 215/1 paragraph (4) of the Code of Crimi-
nal Procedure ), immediate resolving but not later
than 15 days of requests and approaches (art.
246 paragraph (1) of the Code of Criminal Pro-
cedure), sending the documents to the criminal
investigation body within 24 hours (art. 273 para-
graph (3) of the Code of Criminal Procedure),
ordering the start of the criminal investigation
within a maximum of 30 days (art. 274 paragraph
(1) of the Code of Criminal Procedure), verifica-
tion by the prosecutor of the case received within
a maximum of 15 days (art. 290 paragraph (1)
of the Code of Criminal Procedure), etc. Within
these terms, the criminal investigation body is
obliged to carry out the action or procedural act,
which gives rise to a means imposed by law for
not delaying the criminal investigation and re-
specting the rights of the participants in the trial.
The same Code of Criminal Procedure, through
the prism of art. 230 paragraph (2), stipulates that
If for the exercise of a procedural right a certain term

8 The text is inspired by the provisions of art. 488/3 para-
graph (5) of the Romanian Code of Criminal Procedure.
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da nagtere unui mijloc impus de lege pentru ne-
tergiversarea urmaririi penale si respectarea unor
drepturi a participantilor la proces. Tot CPP, prin
prisma art. 230 alin (2), stipuleaza ca In cazul in
care pentru exercitarea unui drept procesual este
prevdazut un anumit termen, nerespectarea acestuia
impune pierderea dreptului procesual si nulitatea
actului efectuat peste termen.

In alte cazuri, CPP impune obligatiuni la
respectarea termenului rezonabil §i misuri im-
perative privind asigurarea termenului de citre
unii subiecti procesuali. De exemplu, termenul
de urmirire penali fixat de procuror este obliga-
toriu pentru ofiterul de urmirire penala (art. 259
alin. (3) CPP), respectarea termenului rezonabil
la urmarirea penala se asigurd de citre procuror
(art. 20 alin. (4) CPP) etc. Potrivit art. 271 alin.
(4) CPP, Dacd procurorul ierarhic superior, in li-
mita competentei sale materiale si teritoriale, din
oficiu sau la solicitare, constatd in mod rezonabil cd
organul de urmdrire penald sau procurorul cdrora,
conform legii, le revine efectuarea sau conducerea
urmdrii penale nu asigurd in termen rezonabil cer-
cetarea completd, obiectivd si sub toate aspectele a
circumstantelor cauzei in vederea stabilirii adevd-
rului, acesta dispune, printr-o ordonantd motivatd,
efectuarea urmdririi penale de cdtre un alt organ si-
milar. Aceste prevederi presupun panghii efective
si concrete in asigurarea termenului rezonabil al
urmdririi penale si asigurarii dreptului la un pro-
ces echitabil.

Dupd cum am mentionat, participantii la
proces care considerd ci li se incalcd examinarea
cauzei sale intr-un termen rezonabil pot inainta
o cerere cu privire la accelerarea urmdririi penale.
Aceasti cerere se va examina de citre judecatorul
de instructie. Potrivit art. 20 alin. (S) CPP, Exami-
narea cererii se face in absenta pdrtilor, in termen de S
zile lucrdatoare, de cdtre judecatorul de instructie sau,
dupd caz, de cdtre un alt judecdtor sau de un alt com-
plet de judecatd decit cel care examineazd cauza.

Curegret, legea procesuald penald nu regle-
menteazd procedura examindrii cererii de accele-
rare a urmiririi penale. In atare de circumstante
apare intrebarea care este procedura, daca daca
legea nu o prevede in mod expres? Practica judi-
ciara ne demonstreaza cd atunci cand s- a depus

is provided, its non-observance imposes the loss of the
procedural right and the nullity of the act performed
after the term.

In other cases, the Code of Criminal Proce-
dure imposes obligations on reasonable time and
mandatory measures to ensure the deadline by
some procedural subjects. For example, the pros-
ecution deadline set by the prosecutor is manda-
tory for the prosecution officer (art. 259 para-
graph (3) of the Code of Criminal Procedure),
the observance of the reasonable term for the
criminal investigation is ensured by the prosecu-
tor (art. 20 paragraph (4) of the Code of Criminal
Procedure) etc. According to art. 271 paragraph
(4) of the Code of Criminal Procedure, If the hi-
erarchically superior prosecutor, within the limits of
his material and territorial competence, ex officio or
upon request, reasonably finds that the criminal in-
vestigation body or the prosecutor who, according to
the law, is responsible for executing or conducting the
criminal investigation does not provide a complete
investigation within a reasonable time, objective and
in all respects of the circumstances of the case in or-
der to establish the truth, he orders, by a reasoned
ordinance, accomplishment of criminal investigation
by another similar body. These provisions presup-
pose effective and concrete levers in ensuring the
reasonable term of the criminal investigation and
ensuring the right to a fair trial.

As mentioned, participants in the trial who
consider that their case is being violated within a
reasonable time may file a request regarding the
acceleration of the criminal investigation. This re-
quest will be examined by the investigating judge.
According to art. 20 paragraph (5) of the Code
of Criminal Procedure, The examination of the ap-
plication is made in the absence of the parties, within
S working days, by the investigating judge or, as the
case may be, by another judge or by another judicia-
ry than the one examining the case.

Unfortunately, the criminal procedural law
does not regulate the procedure for examining
the request to accelerate the criminal investiga-
tion. In such circumstances, the question arises as
to what the procedure is, if the law does not ex-
pressly provide for it? Judicial practice shows us
that when the request for speeding up the crimi-
nal investigation has been filed, the investigating
judge asks the prosecutor for an information note
on the criminal case, which would include the ac-
tions that have been taken and what measures are
to be taken in that case; which is the reason for
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cererea privind accelerarea urmdririi penale, ju-
decatorul de instructie solicita procurorului o
nota informativa privitorla cauza penald, care ar
cuprinde actiunile ce au fost efectuate, precum si
ce masuri urmeazi si fie indeplinite in cauza re-
spectiva si care este motivul tergiversarii urmaririi
penale in general. Drept exemplu poate servi in-
cheierea din 20.11.2019°, in care este expres indi-
cat faptul parvenirii notei informative din partea
procurorului.

Aceasta practicd in opinia noastra nu co-
respunde bunelor practici in materie, deoarece
judecitorul de instructie examineaza cererea pri-
vind accelerarea urmiririi penale fird a avea acces
efectiv la materialele cauzei penale, iar nota infor-
mativa prezentatd de procuror este una subiec-
tiva §i poate contine informatii ce nu corespund
materialelor cauzei penale cercetate. Totodat3,
procedura solicitdrii notei informative nu este re-
glementata de legea procesuald penala.

Aviand in vedere cele expuse, consideram
ca in cazul parvenirii unei cereri privind accelera-
rea urmaririi pernale in secretariatul instantei de
judecata si dupd repartizarea acesteia aleatoriu
judecatorului de instructie, ultimul trebuie sa so-
licite, in termeni imediati, dar nu mai tarziu de 3
zile, procurorului materialele cauzei penale. In asa
mod vor fi respectate principiile procesului penal,
implicit cel al cercetirii nemijlocite, sub toate as-
pectele a probelor prezentate de parti. Daci ju-
decatorul de instructie va cerceta cererea privind
accelerarea urmaririi penale in raport cu materia-
lele cauzei penale, acesta va putea decide obiectiv
asupra continutului cererii respective.

O problemi in acest sens poate apirea asu-
pra accesului partilor la materialele cauzei penale.
Dupa noi, nu existd careva impedimente, deoare-
ce judecatorul de instructie, fiind garantul respec-
tarii drepturilor, tindnd cont de confidentialitatea
urmaririi penale, in urma audierii pozitiei fieca-
rui participant la sedint3, va decide in ce masura
acestia pot avea acces la materialele prezentate de
procuror.

In aceasti ordine de idei, propunem ca
prevederile art. 20 alin. (5) CPP si fie modifica-

9 Incheierea Judecitoriei Chisiniu, sediul Centru din
20.11.2019, emisa in Dosarul nr. 10-1516/19.
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delaying the prosecution in general. An example
is the conclusion of 20.11.20199, in which it is
expressly indicated the fact of the receipt of the
informative note from the prosecutor.

In our opinion, this practice does not cor-
respond to good practice, as the investigating
judge examines the request to expedite the crimi-
nal investigation without actually having access
to the materials of the criminal case, and the in-
formation note presented by the prosecutor is
subjective and may contain information that does
not correspond to the case of the criminal inves-
tigations. At the same time, the procedure for re-
questing the information note is not regulated by
the criminal procedural law.

In view of the above, we consider that in
case of arequest regarding the acceleration of the
criminal investigation in the court secretariat and
after its random distribution to the investigat-
ing judge, the latter must request, in immediate
terms, but not later than 3 days, the prosecutor
of the criminal case. In this way, the principles of
criminal proceedings will be respected, implicitly
that of direct investigation, in all aspects of the
evidence presented by the parties. If the investi-
gating judge will investigate the request regarding
the acceleration of the criminal investigation in
relation to the materials of the criminal case, he /
she will be able to decide objectively on the con-
tent of the respective request.

Anissue in this regard may arise over the ac-
cess of the parties to the materials of the criminal
case. According to us, there are no impediments,
because the investigating judge, being the guaran-
tor of respect for rights, taking into account the
confidentiality of the criminal investigation, after
hearing the position of each participant in the
hearing, will decide to what extent they can access
the materials presented by the prosecutor.

In this order of ideas, we propose that the
provisions of art. 20 paragraph (5) of the Code of
Criminal Procedure should be amended and sup-
plemented so that the court hearing on the exami-
nation of the request for acceleration of the criminal
investigation is closed, but with the participation
of the party who filed the request and the prosecu-

tor exercising or conducting the criminal investiga-

° Conclusion of the Chisinau Court, Centru headquarters
from 20.11.2019, issued in File no. 10-1516 / 19.
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te si completate, astfel incit sedinta de judecata
privind examinarea cererii de accelerare a urmari-
rii penale si fie inchisd, dar cu participarea partii
care a depus cererea respectiva i a procurorului
care exercitd sau conduce urmirirea penala.’® In
asa mod, se va respecta egalitatea armelor in pro-
ces, iar sedinta respectiva si decizia ulterioara a
instantei de judecati va fi una obiectiva §i nu for-
mali asa cum este astizi.

Binednteles, in formula propusi ar exista
riscul tergiversarii examindrii cererii. Din per-
spectiva indicatd, consideram ca aceastd cerere
poate fi examinata in lipsa partilor, cu conditia
existentei dovezilor de citare legald a partilor la
procdura remediului aceleratoriu.

In concluzie putem afirma ci etapele exa-
mindrii cererii privind accelerarea urmaririi pena-
le de pana la pronuntare, si anume:

— inregistrarea cererii respective in cance-
laria instantei;

— desemnarea judecatorului de instructie
prin distribuirea aliatorie a cererii;

- solicitarea imediata a materialelor cauzei
penale;

— prezentarea materialelor cauzei penale
de citre procuror judecitorului de instructie in
cel mult 24 de ore din momentul solicitarii;

— citarea partilor (procurorului si a per-
soanei care a inaintat cererea sau a aparatorului

19 Tn acest context CC a Romaniei, constatd cd, pentru ca sus-
pectul, inculpatul, persoana vatamatd, partea civild sau partea
responsabild civilmente care a avut de suferit din cauza duratei
nerezonabile a procesului penal si aibd plenitudinea exercitdrii
drepturilor lor, este necesar ca acestea sd beneficieze nu doar de o
procedurd exclusiv scrisd, ci si de contradictorialitate i oralitate,
componente ce sunt de esenta dreptului la un proces echitabil si a
dreptului la apdrare. De asemenea, garantiile drepturilor anteri-
or invocate presupun dreptul participantilor la procesul penal de
a lua cunogtintd de toate argumentele prezentate instantei si de a
le dezbate. Curtea constatd cd aceste probleme pot fi solutionate
prin reglementarea unei proceduri contradictorii si orale de so-
lutionare a contestatiei privind durata procesului penal. DCC a
Romaniei din 09 iunie 2018 referitoare la exceptia de necon-
stitutionalitate a dispozitiilor art. 488 /4 alin. (5) din Codul de
procedura penala si ale art. 105 din Legea nr. 255/2013 pen-
tru punerea in aplicare a Legii nr. 135/2010 privind Codul de
procedura penali si pentru modificarea i completarea unor
acte normative care cuprind dispozitii procesual penale (pct.
29, 30). Disponibili - http://legislatie.just.ro/Public/Detali-
iDocumentAfis/169879

tion.' In this way, the equality of arms in the process
will be respected, and the respective hearing and the
subsequent decision of the court will be an objective
one and not a formal one as it is today.

Of course, in the proposed formula there
would be a risk of delaying the examination of
the application. From the indicated perspective,
we consider that this request can be examined in
the absence of the parties, provided that there is
evidence of legal summons of the parties to the
accelerator remedy procedure.

In conclusion, we can state that the stages
of the examination of the application regarding
the acceleration of the criminal investigation until
the pronouncement, and namely:

— registration of that request in the court
registry;

- appointment of the investigating judge
by random distribution of the application;

- immediate request for criminal case ma-
terials;

— presentation of the materials of the crimi-
nal case by the prosecutor to the investigating judge
within 24 hours from the moment of the request;

- summoning the parties (the prosecutor
and the person who made the request or his or
her defense counsel);

— listening to the parties and examining the
materials of the file;

- examination of the application in the ab-
sence of the parties (the prosecutor or the person

19 In this context, the CC of Romania, Notes that in order
for the suspect, defendant, injured party, civil party or civilly
liable party who has suffered as a result of the unreasonable
length of the criminal proceedings to have the full exercise of
their rights, it is necessary that they benefit not only from an
exclusively written procedure, but also of adversarial character
and orality, components that are the essence of the right to a
fair trial and the right to defense. Also, the guarantees of rights
previously invoked presuppose the right of the participants in
the criminal trial to take note of all the arguments presented to
the court and to debate them. The Court notes that these issues
can be resolved by regulating an adversarial and oral procedure
for resolving the appeal concerning the length of the criminal
proceedings. DCC of Romania of June 9, 2015 regarding the
exception of unconstitutionality of the provisions of the art.
488/4 paragraph (5) of the Code of Criminal Procedure
and of art. 105 of the Law no. 255/2013 for the implemen-
tation of the Law no. 135/2010 on the Code of Criminal
Procedure and for amending and supplementing some
normative acts that include criminal procedural provisions
(points 29, 30). Available - http://legislatie.just.ro/Public/
DetaliiDocumentAfis/169879
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acesteia);

— ascultarea partilor si examinarea materia-
lelor dosarului;

— examinarea cererii in lipsa partilor (pro—
curorului sau a persoanei care a inaintat cererea
ori a apiratorului acesteia), cu conditia cd existd
dovada citarii legale.

Sustinem ci sedinta de judecatd in pro-
cedura recursului acceleratoriu, trebuie si fie
desfagurata cu respectarea principiilor procesului
penalsiin conditiile generale ale judecirii cauzei,
aplicate in mod corespunzitor.

Dupi examinarea cererii privind accelera-
rea urmdririi penale judecatorul de instructie este
obligat sd se pronunte. In conformitate cu preve-
derile art. 20 alin. (6) CPP, Judecditorul de instruc-
tie sau instanta decide asupra cererii din alin. (S)
printr-o incheiere motivatd, prin care fie cd obligd
organul de urmdrire penald sau, dupd caz, instanta
care judecd in fond cauza sd intreprindd un act pro-
cesual, stabilind, dupd caz, un anumit termen pentru
accelerarea procedurii, fie cd respinge cererea. Inche-
ierea nu se supune nici unei cdi de atac.

Dupid cum observim judecitorul de
instructie se va pronunta privitor la cererea de
accelerare a urmaririi penale prin emiterea unei
incheieri, dispunidnd admiterea cererii si obligd
organul de urmdrire penala si intreprindi un act
procesual, fie respinge cererea. De mentionat fap-
tul ca, poate fi exista si admiterea partiala a cererii.

Potrivit normei indicate supra judecatorul
de instructie, care decide admiterea cererii pri-
vind accelerarea urmiririi penale, obliga organul
de urmirire penali sa intreprinda un act procesu-
al. In continuare ne propunem si analizim sintag-
ma previzuti laart. 20 alin. (6) CPP ,,un act proce-
sual”. Suntem dispusi sa intelegem ca legislatorul
prin act procesual a avut in vedere actul procedu-
ral definit in art. 6 pct. 1) CPP ca - document prin
care se consemneazd orice actiune procesuald pre-
vazutd de prezentul cod, si anume: ordonantd, pro-
ces-verbal, rechizitoriu, incheiere, sentintd, decizie,
hotdrire etc. Prin urmare, pentru neinterpretarea
ambiguu a notiunilor respective, suntem de ideea
ca ,actul procesual” din art. 20 alin. (6) CPP si fie
substituit cu sintagma ,,act procedural”.

Totodatd, suntem de péarerea ca sintagma
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who submitted the request or his defense coun-
sel), if there is evidence of a court summons.

We maintain that the court hearing in the
accelerator appeal procedure must be conducted
in compliance with the principles of criminal pro-
ceedings and in the general conditions of the trial
of the case, properly applied.

After examining the request for accelerat-
ing the criminal investigation, the investigating
judge is obliged to rule. According to the pro-
visions of art. 20 paragraph (6) of the Code of
Criminal Procedure, The investigating judge or the
court decides on the request from paragraph (S) by a
reasoned decision, either obliging the criminal inves-
tigation body or, as the case may be, the court hear-
ing the merits of the case to take a procedural act,
establishing, as the case may be, a certain deadline
for speeding up the procedure, or rejecting applica-
tion. The conclusion is not subject to any appeal.

As we observe, the investigating judge will
rule on the request to speed up the criminal inves-
tigation by issuing a decision, ordering the admis-
sion of the request and obliges the criminal inves-
tigation body to take a procedural act, or reject
the request. It should be noted that there may be
partial admission of the application.

According to the rule indicated above, the
investigating judge, who decides to admit the re-
quest regarding the acceleration of the criminal
investigation, obliges the criminal investigation
body to undertake a procedural act. Next, we
intend to analyze the phrase provided in art. 20
paragraph (6) of the Code of Criminal Procedure
“a procedural act”. We are willing to understand
that the legislator by procedural act took into ac-
count the procedural act defined in art. 6 pt. 1)
of the Code of Criminal Procedure as - document
recording any procedural action provided for in this
code, namely: ordinance, minutes, indictment, con-
clusion, sentence, decision, resolution, etc. Therefore,
for an unambiguous interpretation of the relevant
concepts, we proceed from the fact that the “pro-
cedural act” from art. 20 paragraph (6) of the
Code of Criminal Procedure should be replaced
with the phrase “procedural action”.

At the same time, we are of the opinion that
the phrase “obliges the criminal investigation body
.. to undertake a procedural act”, may have several
meanings. We do not exclude that in case the in-
vestigating judge will oblige the undertaking of a
procedural act, the criminal investigation body will
execute the requirements of the court, performing
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,»0bligd organul de urmdrire penald ... sd intreprindd un
act procesual”, poate avea mai multe intelesuri. Nu
excludem ci in cazul cind judecitorul de instructie
va obliga intreprinderea unui act procedural, orga-
nul de urmarire penald va executa cerintele instantei
de judecats, realizand doar acel act. Consideram ca
judecitorul de instructie trebuie si sa decida nu doar
privitor la indeplinirea unui act, ci asupra urmariri
penale in ansamblu, stabilind un termen concret in
vederea finalizarii acesteia."

In literatura de specialitate din Roménia se
mentioneaza ci judecitorul de drepturi si libertati
care a examinat contestatia privind termenul re-
zonabil al procesului ,,...nu va putea da indrumari
si nu va putea oferi dezlegiri asupra unor proble-
me de fapt si de dreptcare si anticipeze modul de
solutionare a procesului....care sa aduci atingere
libertdtii procurorului de a pronunta solutia pe
care o considera legala si temeinici.”"?

O alta problema pe care am dori sd o abor-
dam este stabilirea termenului de citre judecato-
rul de instructie privind obligarea organului de
urmarire penala de a indeplini actele procedurale
si terminarea urmaririi penale. Degi, CPP ci jude-
catorul de instructie stabileste un anumit termen
pentru accelerarea procedurii, analiza practicii
judiciare, demonstreazd ontrariul. Astfel, prin
stabilirea unui anumit termen, legea are in ve-
dere stabilirea termenului concret (zile, luni, ani
etc.). In practica judiciard intilnim cazuri cind
judecitorul de instructie nu stabileste in mod
concret termenul respectiv. Drept exemplu poa-
te servi Incheierea Judecitoriei Chisiniu (sediul
Ciocana) din 16.06.2020."In speti judecitorul
de instructie admite cererea de accelerare a urma-
ririi penale si obliga organul de urmarire penald
si procurorul si intreprinda in termeni proximi
actiuni procesuale. Astfel, instanta nu stabilegte
un termen concret, folosind sintagma ,termeni
proximi”.

" Evident judecatroul de instructie nu este in drept a indica
solutia de finalizare a urmaririi penale - fie incetarea, fie -
termiarea urmaririi penale.

12 Daniel Marius Morar. (coordonator) Codul de procedu-
rd penala in Jurisprudenta Curtii Constitutionale: comenta-
rii pe articole. Ed. Hamangiu. Bucuresti.2021, p. 1308

13 Tncheierea Judecitoriei Chisiniu (sediul Ciocana) din
16.06.2020, emisa in cadrul dos. nr. 10-836,/2020.

only that act. We consider that the investigating
judge must decide not only on the execution of an
act, but on the criminal investigation as a whole,
setting a concrete deadline for its completion."

In the Romanian literature it is mentioned
that the judge of rights and freedoms who exam-
ined the appeal regarding the reasonable term of
the trial “... will not be able to give guidance and
will not be able to offer solutions on settlement
of the case .... which would affect the prosecutor’s
freedom to pronounce the solution he considers
legal and sound.”"

Another issue that we would like to address
is the establishment of the term by the investigat-
ing judge regarding the obligation of the criminal
investigation body to fulfill the procedural acts
and the completion of the criminal investigation.
Although, the Code of Criminal Procedure stipu-
lates that the investigating judge sets a certain
deadline for the acceleration of the procedure, the
analysis of the judicial practice, demonstrates the
contrary. Thus, by establishing a certain term, the
law intends to establish the concrete term (days,
months, years, etc.). In judicial practice we en-
counter cases when the investigating judge does
not concretely establish the respective term. An
example could be the Conclusion of the Chisinau
Court (Ciocana headquarters) in 16.06.2020."
In the task case, the investigating judge admits the
request to speed up the criminal investigation and
obliges the criminal investigation body and the
prosecutor to take legal action in the nearest fu-
ture. Thus, the court does not set a specific term,
using the phrase “proximate terms”.

It is to be appreciated, however, that, in the
same conclusion, the investigating judge not only
ordered the execution of a procedural act, but or-
dered the undertaking of actions by the criminal
investigation body and the prosecutor in order to
adopt a solution according to art. 291 of the Code
of Criminal Procedure. We consider this approach
correct in order to ensure the right to a fair trial,
by respecting the reasonable deadline, obliging the

' Obviously, the investigating judge is not entitled to indi-
cate the solution for completing the criminal investigation
- either the execution or - the completion of the criminal
investigation.

2Daniel Marius Morar. (coordonator) Codul de procedura
penali in Jurisprudenta Curtii Constitutionale: comentarii
pe articole. Ed. Hamangiu. Bucuresti.2021, p. 1308

3 Conclusion of the Chisinau Court (Ciocana headquar-
ters) of 16.06.2020, issued within the file no.10-836,/2020.
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Este totusi de apreciat faptul c3, in aceiasi in-
cheiere, judecatorul de instructie nu a dispus doar
indeplinirea unui act procedural, dar a dispus intre-
prinderea actiunilor de catre organul de urmarire
penald si procuror in vederea adoptarii unei solutii
potrivit art. 291 CPP. Consideram aeasti abordare
corecta in vederea asigurérii dreptului la un proces
echitabil, prin respectarea termenului rezonabil,
obligind organul de urmirire penala i procurorul
de a termina urmirirea penala.

Prin urmare judecatorul de instructie tre-
buie sa stabileasca un termen in vederea accele-
rarii urmdririi penale si indeplinirii actelor pro-
cedurale ce se impun, iar reiesind din materialele
cauzei penale sa stabileascd un termen prin care
obliga organul de urmirire penala §i procurorul
sd intreprinda masuri in vederea finalizarii urma-
ririi penale. Pentru a evita interpretarea ambigua
a normelor procesual penale privind remediul ac-
celeratoriu propunem modificarea si completarea
art. 20 alin. (6) CPP in acest sens.

Exista cazuri cdnd judecatorul de instructie
corect intelege continutul normelor procesuale
penale si adoptd o decizie judicioasiAstfel, drept
exemplu serveste Incheierea Judecitoriei Centru,
mun. Chisinau din 01.08.2013", prin care judeca-
torul de instructie a admis cererea privind accele-
rarea urmdririi penale si a obligat procurorul si in-
treprindd toate mdsurile previzute de art. 291-297
CPP, pe cauza penald nr. 20100xxxxx, stabilindu-i
pentru aceasta un termen de 30 zile, pdnd la data de
30 august 2013.

Am atestat cazuri in care instantele resping
cererea privind accelerarea urmadririi penale din
motivul neprezentrii de catre parti a unor pro-
be in sustinerea cerintelor invocate. Drept exem-
plu, poate servi Incheierea Judecitoriei Chisiniu
(sediul Ciocana) din 09. 06. 2020', prin care a
fost respinsi cererea avocatului din motivul ci la
cererea privind accelerarea urmaririi penale nu au
fost anexate alte acte si probe in sustinerea celor
invocate.

Consideram ca hotarérile de agest gen nu
s-ar inscrie la bunele practici in materie, deoare-

14 Incheierea Judecitoriei Centru, mun. Chisiniu din 01.
08.2013, emisa in cauza penald nr. 20100xxxxx.

15 Tncheierea Judecitoriei Chisiniu (sediul Ciocana) din
09. 06. 2020, emisa in cadrul dos. nr. 10-813,/2020.
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criminal investigation body and the prosecutor to
complete the criminal investigation.

Therefore, the investigating judge must
set a deadline in order to speed up the criminal
investigation and fulfill the required procedural
acts, and based on the materials of the criminal
case to establish a deadline that obliges the crimi-
nal investigation body and the prosecutor to take
measures to complete the criminal investigation.
In order to avoid the ambiguous interpretation of
the criminal procedural norms regarding the ac-
celerating remedy, we propose the modification
and completion of art. 20 paragraph (6) of the
Code of Criminal Procedure in this regard.

There are cases when the investigating
judge correctly understands the content of the
criminal procedural rules and adopts a judicious
decision. Thus, as an example serves the Conclu-
sion of the Centru Court, Chisinau municipal-
ity, from 01.08.2013", whereby the investigating
judge admitted the request for accelerating the
criminal investigation and obliged the prosecutor
to take all the measures provided by art. 291-297 of
the Code of criminal Procedure, on the criminal case
no. 20100xxxxx, setting a deadline of 30 days for
this, until August 30, 2013.

There were attested cases in which the
courts reject the request regarding the accelera-
tion of the criminal investigation due to the non-
presentation by the parties of some evidence in
support of the invoked requirements. The Con-
clusion of the Chisinau Court (Ciocana head-
quarters) from 09. 06. 2020 can serve as an exam-
ple", rejecting the lawyer’s request on the ground
that no other documents and evidence were an-
nexed in support of the application for speeding
up the criminal proceedings.

We consider that such decisions would not
be in line with good practice in this area, as they
would place an excessive burden on the shoulders
of the person claiming the postponement of the
criminal investigation. At the stage of the crimi-
nal investigation, the suspect, the accused cannot
have any evidence, does not know all the materi-
als of the criminal case and, respectively, cannot
present the respective documents to the court.
The criminal procedural law grants the remedy of

* Conclusion of the Center Court, Chisiniu municipality,
of 01. 08. 2013, issued in criminal case no. 20100xxxxx.

'S Conclusion of the Chisinau Court (Ciocana headquar-
ters) of 09. 06. 2020, issued within the file no.10-813/2020.
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ce ar pune pe umerii persoanei care reclami ter-
giversarea urmdririi penale, o povard excesiva.
La faza urmadririi penale, banuitul, invinuitul nu
poate dispune de careva probe, nu cunoste toate
materialele cauzei penale si, respectiv, nu poate
prezenta aceste actele respective instantei de ju-
decata. Legea procesuala penald acorda remediul
de accelerare a urmadririi penale prin simpla pre-
tindere a incalcarii acestui drept. Respectiv, par-
tea nu este obligatd si prezinte careva dovezi in
acest sens. Ba din contra, cele invocate in cerere
trebuie verificate prin obligarea procurorului de
a prezenta materialele cauzei penale, iar aceastea
urmeau a fi supuse examindrii in cadrul sedintei
de judecata.

Consideram ci termenul stabilit de citre
judecatorul de instructie la admiterea cererii pri-
vind accelerarea urmdririi penale are o influenta
directd asupra termenului de urmarire penala sta-
bilit sau prelungit de catre procuror. Astfel, sun-
tem de parerea ci, desi stabilirea §i prelungirea
termenului de urmarire penald, potrivit art. 259
CPP, este atributia procurorului, totusi atunci
cand judecitorul stabileste termenul urmare a
examindrii cererii de accelerare a urmaririi pena-
le, acest termen este obligatoriu si presupune ca
noul termen de urmarire penald, care poate fi pre-
lungit doar de cdtre judecdtorul de instructie la
demersul motivat al procurorului. (s.a.)

Prin urmare, se impune imperativ com-
pletarea si modificarea legii procesuale penale in
acest sens. Or, in cazul in care procurorul, dupa
depdsirea termenului stabilit de judecitorul de
instructie, prelungeste termenul urmaririi penale
si efectueazd actiuni procesuale, ultimele risca si
cada sub incidenta nulitatii sau inadmisibilitatii, ca
acte indeplinite peste termenul prevazut de lege.

Un alt subiect la care dorim sa facem
referintd tine de posibilitatea partilor de a adre-
sa cerere de accelerare a urmiririi penale nu doar
judecatorului de instructie. Consideram ci o ast-
fel de cerere poate fi adresatasi procurorului care
conduce urmirirea penali intr-o cauzi penald sau
procurorului ierarhic superiorin conformitate cu:

— prevederile art. 52 alin. (1) pct. 7) CPP,
potrivit carora procurorul asiguri respectarea ter-
menului rezonabil de urmadrire penali in fiecare
cauzd penali;

accelerating the criminal investigation by simply
claiming the violation of this right. Respectively,
the party is not obliged to present any evidence
in this regard. On the contrary, those invoked in
the application must be verified by requiring the
prosecutor to present the materials of the crimi-
nal case, and these were to be examined during
the court hearing.

We consider that the term established by
the investigating judge when admitting the request
regarding the acceleration of the criminal investi-
gation has a direct influence on the criminal inves-
tigation term established or extended by the pros-
ecutor. Thus, we are of the opinion that, although
the establishment and extension of the criminal
investigation term, according to art. 259 of the
Code of Criminal Procedure, is the power of the
prosecutor, however when the judge sets the time
limit after examining the request to expedite the
prosecution, this time is mandatory and presup-
poses that the new term of prosecution, which can
be extended only by the investigating judge to the
reasoned approach of the prosecutor.

Therefore, it is imperative to complete and
amend the criminal procedural law in this regard.
However, if the prosecutor, after exceeding the
term established by the investigating judge, ex-
tends the term of the criminal investigation and
carries out procedural actions, the latter risk falling
under the incidence of nullity or inadmissibility, as
acts performed beyond the term provided by law.

Another subject we want to refer to is the pos-
sibility for the parties to request a speeding up of the
criminal investigation, not only for the investigating
judge. We consider that such a request may also be
addressed to the prosecutor conducting the crimi-
nal investigation in a criminal case or to the hierar-
chically superior prosecutor in accordance with:

- the provisions of art. 52 para. (1) pt. 7)
of the Code of Criminal Procedure, according to
which the prosecutor ensures the observance of
the reasonable term of criminal investigation in
each criminal case;

- art. 259 paragraphs (2), (3) of the Code
of Criminal Procedure, according to which the
term of criminal prosecution in a concrete case
is established by the prosecutor by ordinance,
taking into account the criteria for assessing the
reasonable term provided in art. 20 paragraph (2)
of the Code of Criminal Procedure and this term
may be extended;

- art. 271 paragraph (4) of the Code of Crim-
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—art. 259 alin. (2), (3) CPP, in conformi-
tate cu caretermenul de urmirire penald intr-o ca-
uzd concreti se stabileste de citre procuror prin
ordonant3, tinindu-se cont de criteriile de apre-
ciere a termenului rezonabil prevazute la art. 20
alin. (2) CPP si acest termen poate fi prelungit;

—art. 271 alin. (4) CPP, - procurorul ierar-
hic superior, in limita competentei sale materi-
ale si teritoriale, din oficiu sau la solicitare, daci
constata in mod rezonabil ci organul de urmarire
penald sau procurorul carora, conform legii, le re-
vine efectuarea sau conducerea urmirii penale nu
asigurd in termen rezonabil cercetarea complets,
obiectiva si sub toate aspectele a circumstantelor
cauzei in vederea stabilirii adevirului, acesta dis-
pune, printr-o ordonantd motivati, efectuarea ur-
maririi penale de catre un alt organ similar.

Conducéndu-se de prevederile art. 53/1
alin. (3) lit. d) CPP, procurorul ierarhic superior
este in drept sd retraga i si transmitd altui procu-
ror materialele i cauzele penale in cazul:

¢) neintreprinderii actiunilor necesare pe cauza
penald in mod nejustificat mai mult de 30 de zile.'®

Prin urmare, legea procesuald penali acor-
da mai multe remedii partilor de a se adresa cu
cerere de accelerare a urmdririi penale atat jude-
catorului de instructie, cit si procurorului care
conduce urmirirea penala sau procurorului ierar-
hic superior acestuia.

Potrivit art. 300 alin. (4) CPP, Demersurile
si plingerile inaintate conform prevederilor alin. (1)-
(3) se examineazd de catre judecdtorul de instructie
la locul efectudrii urmdririi penale sau a mdsurii spe-
ciale de investigatii. Continutul normei respective
dicteaza imperativ locul unde se examineaza ce-
rerea de accelerare a urmaririi penale. Cu alte cu-
vinte, cererea de accelerare a urmaririi penale se
va depune la instanta de judecata (judecatorul de
instructie) in raza teritoriala de efectuare a urma-
ririi penale sau a misurii speciale de investigatii.

Existd lacune si in cazul normei vizate, de-
oarece potrivit art. 300 alin. (4) CPP, judecitorul
de instructie ar examina doar demersurile si plan-

16 Tn acest caz nu ar exista nici un impediment procesual
pentru a contesta in ordinea previzuti de art. 313 CPP,
un eventual refuz al procurorului ierarhic superior privind
transmiterea dosarului penal altui procuror in conformitate
cu prevederile art. $3/1 alin. (3) lit. d) CPP
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inal Procedure, - the hierarchically superior prosecu-
tor, within the limits of his material and territorial
competence, ex officio or upon request, if he reason-
ably finds that the criminal investigation body or the
prosecutor who, according to the law, is responsible
for executing or conducting the criminal investiga-
tion does not provide a complete investigation, ob-
jective and in all respects of the circumstances of the
case in order to establish the truth, he orders, by a
reasoned ordinance, conducting a criminal investi-
gation by another similar body.

- Following the provisions of art. 53/1 para-
graph (3) letter d) of the Code of Criminal Proce-
dure, the hierarchically superior prosecutor has the
right to withdraw and transmit to another prosecu-
tor the materials and criminal cases in case:

c) failure to take the necessary actions on the
criminal case unjustifiably for more than 30 days.'®

Therefore, the criminal procedural law pro-
vides several remedies to the parties to address
with a request for acceleration of the criminal in-
vestigation both the investigating judge and the
prosecutor conducting the criminal investigation
or the hierarchically superior prosecutor.

According to art. 300 paragraph (4) of
the Code of Criminal Procedure, Petitions and
complaints submitted according to the provisions of
paragraph (1)-(3") are examined by the investigat-
ing judge at the place of the criminal investigation
or the special investigative measure. The content of
that rule imperatively dictates the place where the
request for accelerated prosecution is examined.
In other words, the request for acceleration of the
criminal investigation will be submitted to the
court (investigating judge) within the territorial
competence of the criminal investigation or the
special investigative measure.

There are gaps in the case of the rule in
question, because according to art. 300 paragraph
(4) of the Code of Criminal Procedure, the inves-
tigating judge would only examine the petitions
and the complaints. These two acts cannot be
considered as a request to accelerate the criminal
investigation.

From the analysis of the provisions of art.

16 In this case, there would be no procedural impediment
to contest in the order provided by art. 313 of the Code
of Criminal Procedure, a possible refusal of the hierarchi-
cally superior prosecutor regarding the transmission of the
criminal file to another prosecutor in accordance with the
provisions of art. $3/1 paragraph (3) letter d) of the Code
of Criminal Procedure
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gerile. Aceste doud acte nu pot fi considerate ca
cerere de accelerare a urmdririi penale.

Din analiza prevederilor art. 300 CPP, re-
zulta cd demersurile si plangerile sunt acte diferite
de cererea de accelerare a urmaririi penale, abor-
dand altfel de obiecte de examinare. In actuala
reglementare s-ar prezuma ci cererea privind ac-
celerarea urmadririi penale urmeaza procedura de-
punerii plangerii in ordinea art. 298-299/2, 313
CPP, ceea ce vine in contrazicere cu prevederile
art. 20 alin. (5) CPP.

Prin urmare, consideram necesar a fi com-
pletat si modificat art. 300 alin. (4) CPP, astfel in-
cat sa reglementeze, pe langd demersuri si plangeri,
si examinarea cererii privind accelerarea urmaririi
penale specificat in art. 300 alin. (3/1) CPP.

Din perspectiva celor analizate supra conchi-
dem ca legislatia procesuala penald garanteaza des-
tule remedii pentru asigurarea termenului rezonabil
al urmaririi penale, precum si parghii destule pentru
a asigura dreptul partilor la un proces echitabil.

Suntem solidari cu autorii de specialitate
din Romania privitor la criteriile ce trebuie si fie
evaluate de judecitorul de instructie, care exami-
neaza cererea privind accelerarea urmiririi pena-
le: a) natura si obiectul cauzei; b) complexitatea
cauzei, inclusiv prin luarea in considerare a numa-
rului de participanti si a dificultitilor de adminis-
trare a probelor; c) elementele de extraneitate ale
cauzei; d) etapa procesuala in care se afld cauza
si durata etapelor procesuale anterioare; e) com-
portamentul partii care a depus cererea privind
accelerarea urmadririi penale in cadrul cauzei pe-
nale investigate, inclusiv din perspectiva exercita-
rii drepturilor sale procesuale si procedurale si din
perspectiva indeplinirii obligatiilor sale in cadrul
procesului; f) comportamentul celorlalti partici-
panti in cauza, inclusiv al autorititilor implicate;
g) interventia unor modificiri legislative aplicabi-
le cauzei; h) alte elemente de naturi si influente-
ze durata procedurii.'”

'7 Fiind inspirati de jurisprudenta CtEDO in materie, dar
si de prevederile art. 488/5 CPP al Romaniei. A se vedea:
Daniel Marius Morar. (coordonator) Codul de proceduri
penala in Jurisprudenta Curtii Constitutionale: comentarii
pe articole. Ed. Hamangiu. Bucuresti. 2021, p. 1306-1307.

300 of the Code of Criminal Procedure, it fol-
lows that the petitions and the complaints are acts
which differ from the request to speed up the crim-
inal investigation, addressing different objects of
examination. In the current regulation, it would be
presumed that the request regarding the accelera-
tion of the criminal investigation follows the pro-
cedure of submitting the complaint in the order of
art. 298-299 / 2, 313 of the Code of Criminal Pro-
cedure, which contradicts the provisions of art. 20
paragraph (5) of the Code of Criminal Procedure.

Therefore, we consider it necessary to com-
plete and modify art. 300 paragraph (4) of the
Code of Criminal Procedure, so as to regulate, in
addition to proceedings and complaints, the exam-
ination of the request regarding the acceleration of
the criminal investigation specified in art. 300 para-
graph (3/1) of the Code of Criminal Procedure.

From the perspective of those analyzed
above, we conclude that the criminal procedural
legislation guarantees sufficient remedies to en-
sure the reasonable term of the criminal investi-
gation, as well as sufficient leverage to ensure the
right of the parties to a fair trial.

We are in solidarity with the specialized
authors from Romania regarding the criteria that
must be evaluated by the investigating judge, who
examines the request regarding the acceleration of
the criminal investigation: a) the nature and object
of the case; b) complexity of the case, including by
taking into account the number of participants and
the difficulties of administering the evidence; c)
the extraneous elements of the case; d) the proce-
dural stage in which the case is and the duration of
the previous procedural stages; e) the conduct of
the requesting party for the acceleration of criminal
proceedings in the criminal case under investiga-
tion, including from the perspective of the exercise
of its procedural rights and from the perspective of
the fulfillment of its obligations in the process; f)
the behavior of the other participants concerned,
including the authorities involved; g) the interven-
tion of some legislative changes applicable to the
case; h) other elements likely to influence the du-
ration of the procedure."”

'7 Being inspired by the jurisprudence of the ECtHR in
the matter, but also by the provisions of art. 488/5 of the
Code of Criminal Procedure of Romania. See: Daniel
Marius Morar. (coordonator) Codul de proceduri penali
in Jurisprudenta Curtii Constitutionale: comentarii pe arti-
cole. Ed. Hamangiu. Bucuresti. 2021, p. 1306-1307.
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In sfarsit sustinem ca reomandarile noastre
privind procedura examindrii cererii de accelera-
re a urmaririi penale vor contribui la desivérsirea
procedurilor respective in vederea instituirii
unui remediul efectiv pentru garantarea la nivel
national al dreptului la un proces echitabil.
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Finally, we argue that our recommenda-
tions on the procedure for examining the request
to speed up prosecution will contribute to the
completion of those proceedings with a view to
establishing an effective remedy for guaranteeing
the right to a fair trial at national level.
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