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Articolul are ca obiect de studiu extridarea si
expulzarea, analiza reglementdrilor constitutionale
si juridico-penale ale institutiilor juridice analizate,
identificarea particularitdtilor si relevarea naturii ju-
ridice ale acestora. In baza trdsdturilor identificate,
autorul a incercat si evidentieze asemdndrile si deo-
sebirile de esentd ale institutiilor vizate, ca in final sd
descopere si si descrie natura juridicd a expulzdrii si
extraddrii.
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The study examines the extradition and expul-
sion, analyses the constitutional and criminal justice
regulations of the legal institutions under consider-
ation, identifies their particularities and the reveals
their legal nature. Based on the identified features,
the author tried to highlight the essential similarities
and differences of the institutions concerned, in order
to finally discover and describe the legal nature of ex-
pulsion and extradition.
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Introducere. Constitutia RM declard in
art. 15 ci cetatenii Republicii Moldova benefici-
aza de drepturile si de libertitile consacrate prin
Constitutie si prin alte legi si au obligatiile preva-
zute de acestea.

In acest context, dorim si ne expunem pri-
vitor la protectia cetatenilor RM aflati in striina-
tate si la dreptul acestora de a nu fi extradati sau
expulzati din tara.

Rezultate obtinute si discutii. Astfel, alin.
2 al art. 18 al Constitutiei RM stipuleaza ca cetite-
nii RM beneficiazi de protectia statului atit in tar3,
cat si in strainatate. Fiind consacrat in Constitutie,
acest principiu constituie urmarea fireasca, logica
a legaturii politice dintre cetateni si stat. Aceastd
legatura este permanenta, ea se raspandeste si se
mentine oriunde s-ar gisi persoana, in statul sau de
origine sau in alt stat.

Introduction. The Constitution of the
Republic of Moldova states in article 15 that
the citizens of the Republic of Moldova take
advantage of the rights and freedoms con-
firmed in the Constitution and other laws
and have the obligations lay down therein.
In this context, we would like to express our
view on the protection of RM citizens abroad
and their right not to be extradited or expelled
from the country.

Obtained results and discussions. Thus,
para. (2) of article 18 of the Constitution of the
Republic of Moldova stipulates that citizens of
the Republic of Moldova benefit from state pro-
tection both at home and abroad. As it is con-
firmed in the Constitution, this principle is the
natural and logical consequence of the political
relationship between citizens and the state. This
is a constant connection; it spreads and works



Acest principiu este valabil deci i in cazu-
rile cind cetitenii RM pot, sau chiar savarsesc in-
fractiuni pe teritoriul altui stat, nemaivorbind de
cazurile cind acestea sunt savarsite in privinta lor
sau impotriva drepturilor si libertatilor lor. Con-
form apartenentei cetateanului la statul moldo-
venesc, cetatenii RM se bucuri in striinitate de
protectia statului, ei avind dreptul constitutional
sd ceara autoritatilor moldovenesti protectia co-
respunzatoare. Respectiv, autorititile Republicii
Moldova din strainatate au obligatia constitutio-
nald de a le oferi protectia necesara. Aceasta nu
inseamnd insi ci exercitind aceastd obligatie,
autorititile moldovenesti respective trebuie sau
pot aduce atingere intr-un fel sau altul suverani-
tatii statului pe teritoriul caruia se afld cetitenii
RM, acestia din urmi au obligatia sa respecte or-
dinea de drept a statului respectiv. Bucurdndu-se
de protectia statului, cetitenii moldoveni trebuie
sa-si indeplineasca obligatiile ce le revin conform
legilor statului pe teritoriul ciruia se afl3, inclusiv,
ale legilor R Moldova.

Prin urmare, principiul mentionat trebuie
inteles in context international, deoarece cola-
borarea statelor in acest domeniu se efectueaza
in baza unor conventii si acorduri bilaterale sau
chiar internationale.

Referitor la protectia acordata strainilor si
apatrizilor in R. Moldova, Constitutia RM pre-
vede in art. 19 ci cetitenii strdini §i apatrizii au
aceleasi drepturi i indatoriri ca i cetitenii RM,
cu exceptiile stabilite de lege. Cu alte cuvinte, R.
Moldova acorda strainilor i apatrizilor aga-zisul
regim national, potrivit caruia strainii si apatrizii,
dupi cum s-a mentionat, poseda aceleasi drepturi
si obligatii ca si propriii cetateni, cu exceptiile sta-
bilite de lege, spre exemplu, exercitarea dreptu-
rilor exclusiv politice (de exemplu, de a ocupa o
functia publica), precum si unele obligatii consti-
tutionale valabile pentru cetitenii RM (de exem-
plu, obligatia de aparare a tirii).

Un drept constitutional care apartine ex-
clusiv numai strainilor sau apatrizilor este cel de
azil politic.

Alin.(2) al art. 19 al Constitutiei RM sti-
puleazi cd dreptul de azil se acorda si se retrage
in conditiile legii, cu respectarea tratatelor inter-

@tiin;ejuridice// Legal Sciences, nr. 14/ 2021, ISSN 1857-0976)

wherever the person is, in his or her home state or
in another state.

This principle also applies to cases where
RM citizens can, or even commit offenses in the
another state’s territory, and of course in cases
when they are committed against them or against
their rights and freedoms. According to the citi-
zen’s membership of the Moldovan state, citizens
of the Republic of Moldova enjoy state protec-
tion abroad, as they have the constitutional right
to ask the Moldovan authorities for appropriate
protection. That is, the authorities of the Repub-
lic of Moldova abroad have the constitutional
obligation to offer them the necessary protection.
This does not mean, however, that by exercising
this obligation, the respective Moldovan authori-
ties must or may in some way undermine the sov-
ereignty of the State on whose territory the citi-
zens of the Republic of Moldova are located, the
latter are obliged to respect the law order of that
state. When enjoying state protection, Moldovan
citizens must fulfill their obligations under the
laws of the state in which they are located, includ-
ing the laws of Moldova.

Therefore, this principle must be under-
stood in an international context, since the coop-
eration of states in this field is carried out on the
basis of bilateral or even international conven-
tions and agreements, the Constitution of the Re-
public of Moldova stipulates in Article 19 on the
protection granted to foreigners and stateless per-
sons in R. Moldova, that foreigners and stateless
persons have the same rights and duties as citizens
of the Republic of Moldova, with the exceptions
set by law. In other words, R. Moldova grants
foreigners and stateless persons, the so-called na-
tional regime, according to which foreigners and
stateless persons, as mentioned, have the same
rights and obligations as their own citizens, with
exceptions determined by law, for example, to fill
up exclusive political rights (for example, to hold
a public office), as well as some constitutional re-
quirements for citizens of the RM (e.g. country
defense obligation).

A constitutional right belonging exclusive-
ly to foreigners or stateless persons is that of po-
litical asylum.

Paragraph (2) of article 19 of the Constitu-
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nationale la care Republica Moldova este parte.
Aceastid reglementare vine si demonstreze alinie-
rea R Moldova la standardele intentionale in ceea
ce priveste protectia drepturilor si libertatilor fun-
damentale ale omului.

Persoanele care contribuie prin activita-
tea desfasuratd la asigurarea pacii, a progresului
si umanititii in general, §i care sunt persecutate
pentru aceste activititi in statele pe teritoriul ca-
rora le desfisoard, sau a ciror cetiteni sunt, este
si firesc s gaseascd gazduire si apdrare in alt stat.

Regula general acceptata de dreptul inter-
national umanitar este ca azilul se acorda cetite-
nilor striini sau apatrizilor urmariti sau persecu-
tati pentru activitati politice. Aceasta inseamna ca
nu toti striinii sau apatrizii care vin in R Moldova
vor primi azil politic. Insisi denumirea acestei in-
stitutii ne indica tipul activitatii desfagurate de ci-
tre persoand, si anume, activitate politicd, de ace-
ea, dacid se va constata ci motivele din care este
cerut azilul nu sunt cele legale, azilul nu va putea
fi acordat (spre exemplu, cetiteanul este urmarit
pentru fapte de drept comun). La fel, nu se vor
putea bucura de acordarea acestui drept persoa-
nele urmadrite pentru crime contra picii §i umani-
tatii sau infractiuni de rizboi.

Cetitenii strdini sau apatrizii pot fi extri-
dati numai in baza unei conventii internationale
sau in conditii de reciprocitate in temeiul hotara-
rii instantei de judecata (alin. (4) al art. 17 Con-
stitutiei RM).

Totodati, alin. (3) al art. 17 al Constitutiei
RM stipuleazi ci cetitenii RM nu pot fi extradati
sau expulzati din tara.

Prevederile constitutionale enuntate au
fost preluate de catre legiuitor si incorporate in
textul legii penale la art.13 CP al RM.

Extradarea i expulzarea constituie doud
masuri grave care afecteaza si restrictioneaza sub-
stantial dreptul la libertatea individuala si libera
circulatie.

Art. 25 alin. (1) din Legea Fundamentald
declara ci libertatea individuala si siguranta per-
soanei sunt inviolabile, iar art. 27 al Constitutiei
legifereazi si garanteaza dreptul la libera circula-
tie, adicd dreptul fiecirui cetitean de a-si stabili
domiciliul sau resedinta in orice localitate din

tion of the RM stipulates that the right of asylum
shall be granted and withdrawn in accordance
with the law, in compliance with the international
treaties to which the Republic of Moldova is a
party. This regulation is intended to demonstrate
the alignment of Moldova with intentional stan-
dards in the protection of human rights and fun-
damental freedoms.

People who contribute, through their work
on ensuring peace, progress and humanity in gen-
eral, and who are persecuted for these activities in
the states they are located, or whose citizens they
are, are also logical to find shelter and defense in
another state.

The general rule accepted by international
humanitarian law is that asylum is granted to for-
eign nationals or stateless persons wanted or per-
secuted for political activities. This means that not
all foreigners or stateless persons who come to
Moldova will receive political asylum. The name
itself of this institution indicates the type of activ-
ity carried out by the person, i.e. political activ-
ity, so if it is found that the reasons for requesting
asylum are not legal, asylum will not be granted
(for example, the citizen is followed for ordinary
law). Similarly, persons wanted for crimes against
peace and humanity or war crimes will not be able
to enjoy this right.

Foreigners or stateless persons may be
extradited only on the basis of an international
Convention or on the basis of reciprocity pursu-
ant to the judgment of the court (paragraph (4)
of article 17 of the Constitution of the RM).

At the same time, paragraph (3) of article
17 of the Constitution of the RM stipulates that
citizens of the Republic of Moldova may not be
extradited or expelled from the country.

The constitutional provisions stated were
taken over by the legislator and incorporated in
the text of the criminal law in the art. 13 CC of
the RM.

Extradition and expulsion are two serious
measures which substantially affect and restrict
the right to individual freedom and free move-
ment.

Article 25 para. (1) of the Fundamental
Law declares that the individual freedom and se-
curity of the person are inviolable, and art. 27 of



tard, de a iesi, de a emigra si de areveniin tara. Pe
cand extradarea §i expulzarea limiteaza esential
aceste drepturi.

Ne vom opri mai amanuntit pentru analiza
extradarii ca masuri ce consta in faptul de a obliga
pe cineva si paraseasci tara cind este urmarit pen-
tru savérsirea unor infractiuni grave si este cerut de
alt stat in vederea cercetarii sau judecarii sale.

Institutia extridarii de catre un stat a per-
soanelor ce au savarsit infractiuni altui stat striin
este demult cunoscuta dreptului international.

In ce priveste locul extradarii ca institutie
juridicd, in sistemul dreptului international, inter-
pretirile cercetatorilor sunt neunivoce'l. Uneori,
extridarea este considerati ca fiind o institutie se-
cundari, ce si-a depasit existenta. Insi criminali-
tatea se dezvolta, capatd caracter transfrontalier,
criminalitatea organizata stabileste noi contacte;
infractorii care au sivarsit infractiuni intr-o tari se
ascund pe teritoriul alteia, permanent isi schimba
locul de trai, capatind sustinere si asistenta de la
yconfratii” lor. Toate acestea ofera problemei ex-
tridarii un caracter foarte actual. In acelasi timp,
este relevati tendinta unor tiri de a nu transmite
cetatenii sii, ce au savarsit infractiuni peste hota-
re, chiar daci acestia nu se bucuri de imunitate
diplomatica. Alte tari, dimpotriva, isi extradeaza
infractorii (propriei cetiteni), in asa mod, usu-
randu-si sarcina de a-i resocializa.

Natura juridicd a extradarii, la fel, este in-
teleasd neuniform. Unii savanti considera ca ex-
tridarea constituie o problema a dreptului ad-
ministrativ, deoarece, deseori, hotirirea despre
aplicarea extradarii o ia nu instanta de judecats, ci
Guvernul sau un alt organ de stat. In acelasi timp,
extridarea poate fi consideratd §i ca element al
dreptului procesual-penal, deoarece avem de a
face cu ordinea de transmitere a persoanei ce a
savarsit o infractiune altei tiri cu respectarea unor
garantii procesuale anumite. Extridarea poate fi
considerat si ca parte (institutie) a dreptului pe-

' O atentie deosebitd oferd acestui institut savantii, mem-
brii asociatiei internationale a dreptului penal. Aceastd
problema a fost discutata special la colocviul din Helsinki
(septembrie 1992), care a fost ca pregitire a Congresului
international al acestei asociatii care a avut loc la Rio-de-
Janeiro in 1994.
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the Constitution states and guarantees the right
to free movement, i.e the right of every citizen to
establish his residence in any place of the country,
to leave, to emigrate and to return to the country.
Whereas, extradition and expulsion essentially
limit these rights.

We will analyze more in details the extra-
dition as a measure of forcing someone to leave
the country when wanted for serious crimes and
requested by another state for its investigation or
prosecution. The institution of the extradition by
a state of persons who have committed criminal
offenses to another foreign state has long been
known to international law. Regarding the place
of extradition as a legal institution in the system
of international law, interpretations of research-
ers are equivocal'. Sometimes extradition is
considered to be a secondary institution that
has outlived its existence. But crime is develop-
ing, becoming cross-border, organized crime is
establishing new contacts; criminals who have
committed crimes in one country are hiding in
another, are permanently changing their place of
life and are gaining support and assistance from
their “fellowship”. All of this makes extradition a
very actual issue.

At the same time, the tendency of some
countries not to extradite their citizens, who have
committed crimes abroad, even if they do not
have diplomatic immunity, is highlighted. Other
countries, on the contrary, extradite their crimi-
nals (their own citizens) in a way to make easier
for them to re-socialize.

The legal nature of extradition is irregularly
understood. Some scholars consider extradition
to be a matter of administrative law, because often
the ruling on the application of extradition is not
the court, but the government or another state
body. At the same time, extradition can also be
considered as an element of criminal procedure
law, as we are dealing with the order of transmis-
sion of the person who committed a criminal of-

! Special attention is paid to this institute by scientists,
members of the international criminal law association. This
issue was discussed especially at the colloquium in Helsinki
(September 1992), which was in preparation for the Inter-
national Congress of this association which took place in
Rio de Janeiro in 1994.
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nal, si anume - a executarii pedepsei.

Legislatiile diferitor tari solutioneaza pro-
blema extradarii in mod diferit. De exemplu: in
Italia, Roménia normele privind extridarea in-
fractorilor sunt incluse in Codul penal. In Codul
penal al Federatiei Ruse si al Republicii Moldova,
la fel, exisd un articol privind extradarea.

Despre extradarea infractorilor se vorbeste
in Constitutia Rusiei, Frantei, Germaniei, Irlan-
dei, Italiei, Portugaliei, Spaniei, inclusiv si in Con-
stitutia Republicii Moldova.

Practic, chestiunile privind extridarea in
tarile europene, de regula, le hotirasc instantele
de judecata. In acelasi timp, multe tari instituie
judeciti extraordinare, sau judeciti ad hoc.

Despre aceasta se mentioneazi in actele
normative si literatura juridici a Austriei, Dane-
marcii, Frantei, Portugaliei, Elvetiei si Spaniei.

Initial, problema extradirii a aparut pentru
prima dati in legitura cu expulzarea diplomatilor
care au savarsit infractiuni sau alte incilcari de
lege peste hotarele tirilor lor. A aparut notiunea
de ,imunitate diplomatici” — o noua institutie
juridica, apoi s-a largit cercul subiectilor asupra
carora aceastd imunitate se rasfringe. Ulterior,
de ,dreptul neextradarii” au inceput a beneficia
persoanele care solicitau azil politic in alte tari si
care sivargeau pana la aceasta infractiuni in tirile
de unde veneau.

Multi savanti critica aceasta institutie, invo-
cand urmatoarele argumente: conventiile dintre
state privind extridarea, de multe ori, contravin
Pactului privind drepturile omului. Un exemplu
caracteristic al acestei necorespunderi este cazul
cand intre tari au loc tratative privind extridarea,
care dureaza lungi perioade de timp, chiar ani, iar
cetateanul, vinovitia ciruia inci nu este dovedits,
toti acesti ani este privat de libertate.

De aceea in conventiile privind extradarea
trebuie sa fie incluse principiile si normele una-
nim recunoscute, ce se regasesc in pactele cu pri-
vire la drepturile omului, cu respectarea obligato-
rie a legislatiilor nationale a statelor.

Cu toate aceste divergente, este evident
ca in lupta cu criminalitatea internationald, fara
aplicarea institutiei extradarii va fi foarte greu de
operat.

fense to another country under certain procedur-
al guarantees. Extradition can also be considered
as part (institution) of criminal law, i.e. serving
the sentence.

The laws of different countries address the
issue of extradition differently. For example: In
Italy and Romania the rules on the extradition of
criminal offenders are included in the Criminal
Code. In the criminal code of the Russian Federa-
tion and of the Republic of Moldova, there is also
an article on extradition.

The extradition of criminals is mentioned
in the Constitution of Russia, France, Germany,
Ireland, Italy, Portugal, Spain, including in the
Constitution of the Republic of Moldova.

In practice, the issues of extradition to Eu-
ropean countries, as a rule, are decided by the
courts. At the same time, many countries are put-
ting in place extraordinary trials, or are being tried
on an ad hoc basis.

This is mentioned in the laws and legal lit-
erature of Austria, Denmark, France, Portugal,
Switzerland and Spain.

The issue of extradition arose for the first
time in connection with the expulsion of diplo-
mats who committed crimes or other legal viola-
tions beyond the borders of their countries. The
notion of “diplomatic immunity” emerged as a
new legal institution, then the circle of subjects
was widened, and this immunity is spread over.
Subsequently, the “right of non-extradition” was
granted to persons who applied for political asy-
lum in other countries and who have previously
committed crime in countries they left.

Many scholars criticize this institution,
citing the following arguments: Conventions on
extradition between states often go against the
Human Rights Pact. A typical example of this in-
expediency is the case when there are discussions
between countries on extradition, which last for
long periods of time, even years, and the citizen,
whose guilt is not yet proven, is deprived of lib-
erty all these years.

This is why the globally recognized princi-
ples and standards contained in the human rights
agreements must be included in the extradition
conventions, with due regard for the national
laws of the states. However, it is clear that in the



La general, statele rezolvd problema extra-
darii infractorilor prin intermediul incheierii sau
ratificarii tratatelor bilaterale sau regionale.

Exista o multime de conventii bilatera-
le dintre diverse state privind extradarea: spre
exemplu, RM are incheiate astfel de conventii cu
Romania, Federatia Rusd, Ucraina, Belarusia, Ta-
rile Baltice si alte state europene, inclusiv Turcia,
Israel etc., Romania are tratate si conventii bilate-
rale cu aproximativ 29 de state ale lumii, inclusiv
cu R Moldova in 1997, Germania — Iugoslavia
(1970), Germania — Australia (1987) s.a.m.d.

Din réndurile celor regionale — Conventia
privind extradarea infractorilor din 1966, incheia-
ta de membrii Comunititii Britanice a natiunilor.

Fosta URSS avea incheiate un sir de con-
ventii privind asistenta juridici cu mai multe tari,
dintre care Coreea, Ungaria, Polonia, Romania,
Mongolia s.a.

Trebuie insd de mentionat ci, in unele
conventii, capitolele privind extradarea sunt for-
mulate intr-o forma generald, fird o concretizare
necesard, ceea ce face dificila practica extradarii
infractorilor. Conventiile privind asistenta juri-
dicd, in principiu, au un continut mai larg decat
conventiile privind extridarea. In ele sunt incluse
si intrebari ce tin de dreptul administrativ, civil
si al altor ramuri de drept, cu ajutorul cirora se
reglementeazd relatiile economice, interstatale
si alte relatii. De multe ori, in aceste conventii se
contine mentiunea ci o problemi sau alta, inclu-
siv chestiunea privind extridarea, trebuie sa fie
solutionata si reglementata suplimentar, in mod
separat.

Pe marginea problemei extradarii in lume
existd mai multe conventii cu caracter general.

In 1957 la Paris a fost adoptata Conventia
Europeani privind extridarea. In 1975 la Strasbo-
urg a fost adoptat Protocolul Aditional la aceastd
Conventie, ce a centralizat unele intrebari. Tot la
Strasbourg, in 1978 a fost adoptat al Doilea pro-
tocol Aditional la aceeasi Conventie. Consiliul
Europei tinde spre o intelegere comuni a proble-
mei extridarii dintre tarile Europei, urmat apoi de
al treilea protocol aditional, intocmit la Strasbo-
urg la 10 noiembrie 2010 si semnat de Republica
Moldova la 12 aprilie 2013.
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fight against international crime, without the ap-
plication of the institution of extradition, it will be
very difficult to operate.

Generally, the states resolve the issue of
extraditing offenders by ratifying bilateral or re-
gional treaties. There are many bilateral conven-
tions on extradition between different states. For
example, the Republic of Moldova has concluded
such conventions with Romania, the Russian Fed-
eration, Ukraine, Belorussia, the Baltic States, and
other European states, including Turkey, Israel,
etc.; Romania has bilateral treaties and conven-
tions with about 29 states in the world, including
Moldova in 1997, Germany - Yugoslavia (1970),
Germany - Australia (1987).

One of the regional treaties is the Conven-
tion on the extradition of offenders, 1966, con-
cluded by members of the British Community of
nations.

The former USSR had a number of agree-
ments on legal assistance with several countries,
including Korea, Hungary, Poland, Romania,
Mongolia and so on.

However, it should be noted that in some
conventions, the chapters on extradition have a
general formulation without any necessary con-
cretization, which makes it difficult to extradite
offenders. Legal assistance conventions, in princi-
ple, have a broader content than extradition con-
ventions. They also discuss issues relating to ad-
ministrative, civil and other legal fields, through
which economic, interstate and other relations
are regulated. These conventions often contain
the reference that one or other issue, including
the issue of extradition, must be resolved and fur-
ther regulated separately.

There are several general conventions on
the issue of extradition in the world.

In 1957, the European Convention on ex-
tradition was adopted in Paris. In 1975, the ad-
ditional protocol to this Convention was adopted
in Strasbourg, which centralized some issues. In
Strasbourg, the second additional protocol to
the same Convention was adopted in 1978. The
Council of Europe is aiming at a common un-
derstanding of the issue of extradition between
the countries of Europe, followed by the third
additional Protocol, ratified in Strasbourg on
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In afari de Conventia de la Paris, exista si
un sir de alte tratate si intelegeri, ce rezolva pro-
blemele extradarii, de exemplu Conventia din
1983 de la Strasbourg despre schimbul persoa-
nelor ce au sdvérsit infractiuni, apoi cele de la
Bruxelles din 1987, 1991.

Prin urmare, extradarea este actul prin care
un stat, pe al carui teritoriu s-a refugiat un infrac-
tor, preda la cererea altui stat pe acel infractor
pentru a fi judecat ori pus si execute pedeapsa la
care fusese condamnat de instantele acestui stat.

Extradarea apare, agadar, ca un act bilate-
ral care intervine intre doua state: unul pe al cirui
teritoriu se afl infractorul si caruia i se adreseaza
cererea de extridare (statul solicitat) si altul, care
este interesat de pedepsirea infractorului i care
adreseazi, in acest scop, cererea de extriadare (sta-
tul solicitant). Prin finalitatea sa, extridarea este
un act de asistenta judiciard internationala in ma-
terie penald, prin care un infractor este transferat
dintr-un stat in altul pentru a fi judecat pentru in-
fractiunea savarsitd sau pentru a fi pus si execute
pedeapsa la care fusese condamnat.

Din aceasta definitie se desprind urmaitoa-
rele trasituri ale institutiei extradarii:

— Act de suveranitate intervenit in relatiile
dintre douai state;

— Act jurisdictional solicitat si acordat ex-
clusiv in scopul realizarii represiunii, persoana ex-
tradata fiind un inculpat sau un condamnat penal;

— Act de asistentd juridici internationala.

De aici rezultd ci extridarea are o naturd
juridici complexd (mixti) nefiind numai un act
de asistenta juridica dar si un act de suveranitate,
inclusiv un act jurisdictional.

Dupi o definitie adoptata la cel de-al X-lea
Congres al Asociatiei Internationale de Drept pe-
nal, tinut la Roma in 1969, , Extradarea este un act
de asistentd judiciari interstatala in materie pena-
14, care urmareste transferul unui individ urmarit
sau condamnat penal, din domeniul suveranitatii
judiciare a unui stat in domeniul celuilalt stat”.

Extridarea este, asadar, un atribut suveran
al statului, care poate admite ori refuza predarea
unui infractor striin aflat pe teritoriul sau.

In cazul cand exista un tratat dintre doua
parti, problema extradarii este rezolvati destul

10 November 2010 and signed by the Republic
of Moldova on 12 April 2013. Apart from the
Paris Convention, there are also other treaties
and arrangements which solve the problems of
extradition. For example the 1983 Strasbourg
Convention on the Exchange of persons who
have committed crimes; then, those in Brussels in
1987,1991.

Extradition is therefore the act whereby a
state, in whose territory a criminal has been taken
refuge, hands over that offender, at the request of
another state to be tried or serve the sentence to
which he was convicted by the courts of that state.

Extradition therefore appears as a bilateral
act between two states: one in whose territory
the offender is located and to which the extradi-
tion request is addressed (the requested state)
and another, which is interested in punishing the
offender and which addresses the extradition re-
quest (requesting state) for this purpose.

Extradition is, by its finality, an act of inter-
national judicial assistance in criminal matters,
whereby a criminal is transferred from one state
to another for being tried for the offense commit-
ted or for serving the sentence to which he or she
was convicted.

From this definition, the following features
of the institution of extradition shall be separated:

— An act of sovereignty interfered in rela-
tions between two states;

— Ajudicial act sought and awarded only to
bring about repression, the extradited person be-
ing a defendant or a person convicted of a crimi-
nal offense;

— International legal assistance;

It follows that extradition has a complex
(mixed) legal nature, not only as an act of legal
assistance but also an act of sovereignty, includ-
ing a court act. Following a definition adopted at
the 10th Congress of the International Criminal
Law Association held in Rome in 1969 “extradi-
tion is an act of inter-state judicial assistance in
criminal matters, aimed at transferring a pros-
ecuted or convicted individual, from the area of
the judicial sovereignty of one state to the area of
the other state.

Extradition is, therefore, a sovereign ele-
ment of the state, which can admit or refuse to



de clar: daci persoana nu se bucuri de imunitate
diplomatici, atunci ea trebuie sa fie ori judecata
sau si fie transmisd statului (partii) solicitante.
Exista insd situatii mai dificile: cind autoritatile
unui stat, retindnd infractorul, nu au certitudinea
ca persoana transmisa statului, cetitean al cirui
este, va fi pedepsita. Un tratat privind extridarea
intre aceste tiri nu existi. In acest caz se initiaza
un proces de tratative, pe durata ciruia persoana
/ infractorul se va detine, pani la judecata sa, un
timp indelungat in inchisoare.

Ca impediment pentru extridare poate fi
diferenta esentiald dintre masurile de pedeapsa
pentru infractiunile analogice in diferite tiri; con-
vingerea reprezentantilor statului (care transmite
sau care primeste infractorul) de faptul ci persoa-
na va fi supusi (sau este supusi) torturii s.a.m.d.
In legéturé cu aceasta, in multe tratate sau con-
ventii privind asistenta juridici este prevazuta nu
numai extridarea (transmiterea infractorului), ci
si refuzul de extradare, de exempluy, art. 8 al Con-
ventiei prevede ci o parte solicitati va putea refu-
za si extradeze o persoana reclamati, daca aceasta
persoana se afli si sub urmirirea sa pentru fapta
sau faptele in legituri cu care se cere extridarea.

Art. 546 CPP al RM confirma asumarea de
catre RM a obligatiei de a racorda legislatia sa na-
tionald la prevederile conventiei si specifica la alin.
(2) ci extridarea va fi, de asemenea, refuzati daci:

1) infractiunea a fost savarsiti pe teritoriul
Republicii Moldova;

2) in privinta persoanei respective a fost
deja pronuntatid de citre o instantd nationala sau
o instanta a unui stat tert o hotarare judecitoreas-
ca de condamnare, achitare sau incetare a proce-
sului penal pentru infractiunea pentru care se cere
extradarea, sau o ordonanta a organului de urma-
rire penald de incetare a procesului ori in privinta
acestei fapte se efectueaza urmdrirea penala de
catre organele nationale;

3) s-a implinit termenul de prescriptie al
tragerii la rispundere penala pentru infractiunea
respectivd, conform legislatiei nationale, sau a in-
tervenit amnistia;

4) potrivit legii, urmirirea penald poate fi
pornitd numai la plangerea prealabila a victimei,
insd o asemenea plangere lipseste;
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hand over a foreign criminal who is on its terri-
tory. When there is a treaty between two par-
ties, the question of extradition is resolved quite
clearly: if the person does not have diplomatic
immunity, then he or she must either be trialed
or be handed over to the requesting state (party).
But there are more difficult situations: when the
authorities of a state, extraditing the offender, are
not sure that the person sent to the home state,
will be punished. There is no extradition treaty
between these countries. In this case, a process of
discussions is initiated, during which the person/
criminal will be held for along time in prison until
his trial.

As an impediment to extradition may be
the essential difference between punishment
measures for the same offenses in different coun-
tries; the confidence of the state representatives
(who transmit or receive the offender) that the
person will be or is subjected to torture, and so
on. Many treaties or conventions on legal assis-
tance state not only for extradition (transmission
of the offender) but also for refusal to extradite,
for example, article 8 of the Convention provides
that a requested party may refuse to extradite a
person wanted, if that person is also under his or
her prosecution for the same criminal actions.

Article 546 CPC of the RM confirms that
the RM is under an obligation to comply its na-
tional law with the provisions of the Convention
and States and states in paragraph (2) that extra-
dition will also be refused if:

1) The offense is committed in the territory
of the Republic of Moldova;

2) in respect of that person, a national
court or a court of a third state has already issued
a sentence, a decision of acquitting or terminat-
ing the criminal proceedings for the offense for
which the extradition is requested, or an order of
the criminal prosecution body to cease or to car-
ry out criminal investigation of this deed by the
national bodies;

3) the limitation period for the imposition
of criminal liability for the offense in question un-
der national law has been completed or amnesty
has been granted;

4) according to the law, prosecution can
only be started on the prior complaint of the vic-
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infractiunea pentru care se cere extradarea
persoanei este considerata de legea nationala in-
fractiune politicd sau faptd conexa unei asemenea
infractiuni;

6) Procurorul General, ministrul Justitiei
sau instanta care solutioneaza chestiunea privind
extridarea are motive serioase si creada ci:

a) cererea de extridare a fost inaintati in
scopul de a urmiri sau a pedepsi o persoana pen-
tru motive de rasj, religie, sex, nationalitate, origi-
ne etnica sau opinii politice;

b) situatia acestei persoane risci si fie
agravatd pentru unul din motivele mentionate la
lit. a);

c) in cazul in care persoana va fi extradats,
ea va fi supusa torturii, tratamentului inuman sau
degradant sau nu va avea acces la un proces echi-
tabil in tara solicitanti;

7) persoanei cerute i-a fost acordat statut
de refugiat sau azil politic;

8) statul care soliciti extridarea nu asigura
reciprocitatea in sfera extradarii.

In cazul in care fapta pentru care se cere
extradarea este pedepsitd de legea tarii solicitante
cu pedeapsa capitald, extridarea persoanei poate
fi refuzatd daca partea solicitanta nu va da asigu-
rari, considerate ca suficiente, ca pedeapsa capita-
13 nu va fi aplicatd persoanei extradabile aflate sub
urmarire penald sau condamnate.

De multe ori, insusi infractorul insista asu-
pra extridarii lui mai urgente, in primul rind,
reiesind din faptul cd regimul de detinere in in-
chisoarea din tara unde el doreste si fie extradat,
este mai ,liber” decét in tara unde pot sa-l trimita
organele judiciare.

Chestiunea privind extradarea este rezol-
vatd prin imbinarea principiului teritorialitatii
(locului sdvarsirii infractiunii si locului aflirii in-
fractorului) si a cetiteniei acestei persoane. Din
punctul nostru de vedere, de bazi (primordial)
pentru extradare trebuie considerat principiul ce-
tateniei, adicd actioneaza nu principiul teritorial,
ci principiul personalitatii raispunderii penale.

Principiul cetateniei si-a gasit reflectare in
Codul penal nou al Republicii Moldova (art. 13)
unde se mentioneaza ci cetitenii RM care au co-
mis infractiuni in strdinatate nu pot fi extradati

tim, but such a complaint is missing;

S) the offense in respect of which extradi-
tion is sought is considered by national law to be
a political offense or a related offense;

6) The General Prosecutor, the Minister of
Justice or the court dealing with extradition has
serious grounds for believing that: a) the extradi-
tion request has been made for the purpose of fol-
lowing or punishing a person on grounds of race,
religion, sex, nationality, ethnic origin or political
opinion; (b) the situation of this person is likely
to be aggravated on one of the grounds referred
toin (a); c) if the person is to be extradited, he or
she will be subjected to torture, inhuman or de-
grading treatment or will not have a fair trial in
the requesting country;

7) the wanted person has been granted ref-
ugee or political asylum status;

8) the requesting state does not ensure rec-
iprocity in the sphere of extradition.

If the act for which extradition is requested
is punishable by the law of the requesting country
with the death penalty, the extradition of the per-
son may be refused unless the requesting party
gives sufficient assurances that the death penalty
will not be imposed on the prosecuted or con-
victed person.

The offender himself often insists on his
more urgent extradition, first of all, as the prison
regime in the country where he wishes to be ex-
tradited is more “free” than in the country where
he or she can send him or her.

The question of extradition is resolved by
combining the principle of territoriality (place
of crime and place of offender) and the citizen-
ship of that person. From our point of view, the
basic principle for extradition must be regarded
as the principle of citizenship, that is to say, the
principle of personality of criminal liability does
not apply to the territorial principle.

The principle of citizenship has been pre-
sented in the new Criminal Code of the Repub-
lic of Moldova (article 13) where it is mentioned
that citizens of the Republic of Moldova who
have committed crimes abroad cannot be extra-
dited from the country and are liable for criminal
liability under this Code. The law follows from the
fact that the behavior of the citizen R.M. who has



din tara §i sunt supusi raspunderii penale in baza
prezentului cod. Legea reiese din faptul ca com-
portamentul cetiteanului RM ce a sivérsit infrac-
tiuni se considera infractional nu numai de citre
legislatia penala a statului strain, dar si de citre
legea penald al RM Interzicerea categorici de a
extrada cetitenii RM statelor striine, pe teritoriul
carora a fost savarsitd infractiunea, se bazeazi pe
principiul cetateniei de actiune a legii penale in
spatiu, previzutin art. 11 CP alRM.

In ceea ce priveste cetatenii strdini i apatri-
zii care au sdvarsit infractiuni in afara teritoriului
RM si se afla pe teritoriul Republicii Moldova, ul-
timii pot fi extradati numai in baza unei conventii
internationale la care RM este parte sau in condi-
tii de reciprocitate.

Persoanele mentionate pot fi extridate
statului strdin, fie pentru a fi trase la raspundere
penal, fie pentru executarea pedepsei, care le-a
fost aplicata in statul solicitant. Conform regulii
generale, aceastd actiune se efectueazi de citre
organele competente ale RM in conformitate cu
conventiile bilaterale ale RM privind asistenta ju-
ridica, in care special este reglementata problema
extradarii.

In acest caz, statul solicitat, pe teritoriul ca-
ruia se afli infractorul, la cererea altui stat (solici-
tant), isi limiteaza jurisdictia sa in privinta acestei
persoane, si-l transmite statului solicitant. Cere-
rea de extradare poate si se intemeieze pe faptul
ci infractorul este cetitean al statului solicitant
sau ci a savarsit infractiunea pe teritoriul sdu, sau
chiar in afara teritoriului sidu insi impotriva inte-
reselor sale.

Prima afirmatie, adesea, se bazeazi pe art.
17 al Constitutiei RM in care este mentionat ca
cetatenii RM nu pot fi extridati sau expulzati din
tara.

Conform alin. (2) al art. 6 al Conventiei
Europene privind extridarea (Paris 13.12.1957;
Protocoalele Aditionale [Strasbourg 15.10.1975,
17.03.1978]), daci partea solicitatd nu-si extra-
deaza propriul resortisant (ceti;enii RM), ea va
trebui, la cererea partii solicitante, si supuni cau-
za autoritatilor competente, astfel incit sa se poa-
ta exercita urmdriri judiciare, daci este cazul. In
acest scop, dosarele, informatiile si obiectele pri-
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committed crimes is considered a criminal not
only by the criminal law of the foreign state but
also by the criminal law of the RM. The outright
ban on extraditing R.M. citizens to foreign states,
on whose territory the crime was committed, is
based on the principle of citizenship of applying
criminal law in space, provided in article 11 CC
of the RM.

As regards foreigners and stateless persons
who have committed crimes outside the territory
of the Republic of Moldova and are on the territo-
ry of the Republic of Moldova, may be extradited
only on the basis of an international Convention
to which the R.M. is a party of or on the basis of
reciprocity.

The persons mentioned may be extradited
to the foreign state, either for criminal purposes
or for serving the sentence applied to them in the
requesting state. According to the general rule,
this action is carried out by the competent organs
of the R M. in accordance with the bilateral con-
ventions of the R.M. on legal assistance, in which
the issue of extradition is specifically regulated.

In such a case, the requested state on
whose territory the offender is located shall, at the
request of another (applicant) state, limit its ju-
risdiction over that person and transmit it to the
requesting state. The request for extradition may
be based on the fact that the offender is a citizen
of the requesting state or has committed the of-
fense within its territory, or even outside its terri-
tory but against its interests.

The first statement is often based on article
17 of the Constitution of the R-.M. which men-
tions that the citizens of the Republic of Moldova
cannot be extradited or expelled from the coun-
try.

According to the article 6 para. (2) of the
European Convention on extradition (Paris
13.12.1957; additional Protocols (Strasbourg
15.10.1975, 17.03.1978)), if the requested party
does not extradite its own national (citizens of
the Republic of Moldova), it shall, at the demand
of the requesting party, submit the case to the
competent authorities so that judicial proceed-
ings may be conducted if necessary. To this end,
the files, information and objects concerning the
offense shall be transmitted free of charge by the
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vind infractiunea se vor transmite gratuit pe calea
prevazuta la § lal art. 12. Partea solicitantd va fi
informatd despre rezultatul cererii sale.

Alin.(4) art.546 CPP stipuleazi ci in cazul
in care Republica Moldova refuzi extradarea, la
cererea statului solicitant, se examineazd posibi-
litatea preludrii activitatii de urmarire penali fata
de persoana cetatean al Republicii Moldova sau
apatrid.

In final, vom numi citeva principii funda-
mentale, in domeniul extradirii, care sunt accep-
tate de citre comunitatea internationali:

—respectarea consecventd a drepturilor
omului in conventiile si tratatele privind extrada-
rea, corespunderea acestora pactelor cu privire la
drepturile omului;

— incorporarea in legislatia internd a drep-
turilor de baza ale omului, previzute in conventi-
ile internationale despre extradare;

— atitudinea precauta fatd de extridare in
cazurile posibilitatii aplicarii fatd de infractor a pe-
depsei capitale (in actele normative ale unor tiri
este indicat expres in lege despre nepermiterea
extradarii dacd, dupd transmiterea infractorului,
fatd de el va fi aplicati pedeapsa cu moartea).

— respectarea strictd in conventiile privind
extradarea si in practica aplicarii ei a regulilor mi-
nime de comportare cu detinutii, recomandate de
catre ONU.

— excluderea extradarii in tirile unde sunt
aplicate tortura sau se admite tratarea cu cruzime
a condamnatilor;

— excluderea extradarii in tirile unde exista
discriminarea din motive rasiale, religioase, soci-
ale s.a;

— stimularea extradarii in tarile unde se
conduc de principiul umanismului, inclusiv, si in
privinta persoanelor ce au savarsit infractiuni.

Extradarea este o masura utila in lupta im-
potriva fenomenului infractional. Fira ea nu s-ar
putea infiptui aplicarea legii penale in temeiul
principiului teritorialitatii in cazurile in care, dupa
savarsirea infractiunii, fiptuitorul a reusit sa para-
seasca teritoriul tarii.

De asemenea, nu s-ar putea realiza aplica-
rea legii penale in temeiul principiului personali-
tatii rispunderii penale.

route stated in article 12 para. (1). The request-
ing party shall be informed of the results of its re-
quest.

Paragraph (4) Article 546 CPC stipulates
that if the Republic of Moldova refuses extradi-
tion, upon the request of the requesting state,
the possibility shall be examined to take over the
criminal investigation in regard of the person who
is a citizen of the Republic of Moldova or a state-
less person.

Finally, we will name some fundamental
principles on extradition accepted by the interna-
tional community:

— consistent respect for human rights in
the conventions and treaties on extradition, their
conformity with the human rights conventions;

— the incorporation into national law of ba-
sic human rights, as provided for in international
conventions on extradition;

— the cautious attitude toward extradition
in cases of possible usage of capital punishment
to the offender (in some countries’ laws it is ex-
pressly indicated in the law that extradition will
not be permitted if, after the offender’s transmis-
sion, the death penalty will be applied to him).

— strict compliance in the conventions on
extradition and in its application practice with the
minimum rules of conduct with prisoners recom-
mended by the UN

—the extradition exclusion to countries
where torture is applied on convicted or cruel
treatment is admitted;

- exclusion of extradition to countries
where there is discrimination on grounds of race,
religion, social and so on;

- stimulate extradition to countries guided
by the principle of humanism, including to per-
sons who have committed crimes.

Extradition is a useful tool in the fight
against crime.

Without it, the enforcement of criminal
law under the principle of territoriality could not
be carried out in cases where, after committing
the crime, the perpetrator managed to leave the
territory of the country.

It would also not be possible to enforce
criminal law on the basis of the principle of per-
sonality of criminal liability. According to the



Potrivit dispozitiei art. 13 CP al RM, extra-
darea se acorda sau poate fi ceruti de statul nostru
unui alt stat fie in baza unei conventii internatio-
nale la care RM este parte, fie pe baza de recipro-
citate.

Reglementéind pluralitatea de surse juridi-
ce, dispozitia din art.13 CP al RM stabileste si or-
dinea in care aceste surse trebuie si functioneze,
in primul rind, conventiile, apoi reciprocitatea. In
Roménia - in lipsa acestora — legea interna.

Legea penala nu cuprinde, asadar, dispozi-
tii referitoare la conditiile de realizare a extradarii,
oferind, in materia extradarii, prioritate Conven-
tiilor i practicilor internationale.

In lipsa de conventie si de lege speciald,
conditiile extradarii sunt cele fixate de dreptul in-
ternational pe bazi de uzante internationale.

Conditiile extradarii se impart in conditiile
de fond si conditiile de forma.

Conditiile de fond ale extridarii presupun:
sd fie savarsitd o infractiune; si fie identificati o
persoand, vinovatia cireia de savarsirea infracti-
unii imputate este doveditd sau cd aceasta a par-
ticipant la sdvargirea acestei infractiuni; sa existe
posibilitatea de ai fi aplicati o pedeapsd penala
acestei persoane, fie si existe o condamnare pe-
nald a persoanei in cauza.

Conditiile tipice de fond ale extradirii pot
fi suplinite prin prevederi complementare din
conventii sau prin lege, cu anumite precizari sau
limitari care §i constituie cadrul complimentar al
conditiilor obisnuite.

Extradarea, implicAnd acordul de vointi al
statelor intre care intervine, este, in esentd, o insti-
tutie de drept international si de aceea ea trebuie
sd-si gaseasca locul in conventii internationale
sau in practica relatiilor dintre state. Atunci cand
reglementarea extradirii se face prin Conventie
internationald, aceastd reglementare isi gaseste
aplicarea, cu prioritate, in raport cu reglementari-
le din dreptul international.

Codul de procedura penald al RM, prin
prevederile sale vine si confirme enunturile de
mai sus. Astfel, conform art. 531 CPP, dispozitiile
tratatelor internationale la care Republica Mol-
dova este parte si alte obligatii internationale ale
Republicii Moldova vor avea prioritate in raport
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provision of article 13 C.C. of the R.M. extradi-
tion is granted or may be requested by our state to
another state either on the basis of an internation-
al convention to which the R.M. is a party of or
on the basis of reciprocity. Regulating the plural-
ity of legal sources, the provision in the article 13
C.C. establishes the order in which these sources
must function, first, the conventions, then reci-
procity. In Romania in their absence there is do-
mestic law.

Criminal law does not therefore contain
provisions relating to the conditions for extradi-
tion, giving priority to international conventions
and practices in the field of extradition.

In the absence of a special convention and
law, the conditions of extradition shall be those
presented by international law on the basis of in-
ternational law.

The terms of extradition shall be divided
into basic and formal terms. The basic condi-
tions of extradition involve: a criminal offense
is committed; a person is identified, the accused
is proved to be guilty of, or that he has been in-
volved in the offense; it may be possible to im-
pose a criminal penalty on this person or to have
a criminal conviction of the person concerned.

The typical basic conditions of extradition
may be supplemented, by supplementary pro-
visions of the conventions or by law, by certain
specifications or limitations which constitute the
complimentary framework of the normal condi-
tions.

Extradition, involving the consent of the
states between which they intervene, is essentially
an institution of international law and must there-
fore find its place in international conventions or
in the practice of relations between states. When
the regulation of extradition is ruled by the In-
ternational Convention, that regulation shall en-
force the rules of international law.

The Criminal Procedure Code of the Re-
public of Moldova and its provisions confirm the
above. Thus, according to article 531 CPC, the
provisions of the international treaties to which
the Republic of Moldova is a party of and other
international obligations of the Republic of Mol-
dova will have priority in relation to the provi-
sions of this chapter.
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cu dispozitiile prezentului capitol.

In cazul in care Republica Moldova este
parte la mai multe acte internationale de asisten-
ta juridici la care este parte si statul de la care se
solicita asistenta juridica sau statul care o solicita
si intre normele acestor acte apar divergente sau
incompatibilititi, se aplici prevederile tratatului
care asigura o protectie mai beneficd a drepturilor
si libertitilor omului (alin.(2) art.531 CPP).

Conventia de la Paris privind extrada-
rea (13.12.1957), in vigoare pentru RM din
31.12.1997, prevede ordinea de preferinta in
acordarea extradarii. Poate fi interesat in obtine-
rea extradarii unui infractor si deci poate avea ca-
litatea de stat solicitant:

— statul al carui cetitean este infractorul;

—statul pe al cirui teritoriu s-a comis in-
fractiunea;

— statul impotriva intereselor ciruia s-a co-
mis infractiunea;

Statul solicitat — este statul pe teritoriul ci-
ruia se afld infractorul urmarit. Ordinea de prefe-
rinta este urmatoarea:

— Infractorul este transmis, in primul rand,
statului pe teritoriul ciruia s-a comis infractiunea;

— In randul doi, are preferinta statul impo-
triva intereselor ciruia s-a comis infractiunea;

— Statul al cirui cetitean este infractorul.

Prevederile prezentate sunt in deplina co-
roborare cu prevederile de la art. 9-11 ale Con-
ventiei de la Paris:

art. 9 Non bis in idem.

Extrddarea nu se va acorda cind persoana
reclamata a fost judecati definitiv de catre autori-
tatile competente ale partii solicitate, pentru fapta
sau faptele pentru care extradarea este ceruta. Ex-
tridarea va putea fi refuzati daci fatd de autorita-
tile competente ale partii solicitate au hotarat sa
nu intreprindd urmiriri sau s puna capit urma-
ririlor pe care le-au exercitat pentru aceeasi fapta
sau aceleasi fapte.

Art. 10 Prescriptia.

Extradarea nu se va acorda daca prescriptia
actiunii sau a pedepsei este implinita potrivit le-
gislatiei fie a partii solicitante, fie a partii solicitate.

Art. 11 Pedeapsa capitald.

Daci fapta pentru care se cere extridarea

If the Republic of Moldova is a party to
several international acts on legal assistance also
signed by the state from which the legal assistance
is requested or by the state requesting it, and if
there are discrepancies or incompatibilities be-
tween the norms of these acts, the provisions of
the treaty ensuing the more beneficial protection
of human rights and freedoms shall apply (Article
531 para. (2) CPC).

The Paris Convention on extradition
(13.12.1957), which has been in force for the
RM since 31.12.1997, provides for the order of
preference in the granting of extradition. It may
be interested in obtaining the extradition of an of-
tender and thus be a requesting state:

— the state of which the offender is a na-
tional;

— the state in whose territory the crime was
committed;

— the state against the interests of which
the offense has been committed;

The requested state — is the state where
the pursued offender is located. The order of pref-
erence shall be as follows:

— The offender is first transmitted to the
state on whose territory the offense was commit-
ted;

— Secondly, preference shall be given to the
state whose interests where harmed by the com-
mitted offense;

— The state of which the offender is a na-
tional.

The provisions presented are fully in con-
junction with the provisions of article 9-11 of the
Paris Convention:

Article 9 Non bis in idem.

Extradition shall not be granted when the
requested person has been definitively tried by the
competent authorities of the requested Party, for
the act or facts for which extradition is requested.
Extradition may be refused if the competent au-
thorities of the requested party have decided not
to pursue or to terminate the prosecution they in-
tended on the same or similar conduct.

Article 10 Prescription.

Extradition shall not be granted if the pre-
scription of the action or penalty is completed in
accordance with the law of either the requesting



este pedepsita cu pedeapsa capitald de citre le-
gea partii solicitante si dacd, in atare caz, aceas-
ta pedeapsa nu este prevazuta de legislatia partii
solicitate sau, in mod normal, aici nu este execu-
tatd, extridarea nu va putea si fie acordata decat
cu conditia ca partea solicitanta sa dea asigurari,
considerate ca indestulitoare de citre partea soli-
citatd, cd pedeapsa capitala nu se va executa.

La randul siu, expulzarea constituie misura
de siguranta prevazuta de legea penala care consta
in indepairtarea de pe teritoriul R. Moldova.

Astfel, art. 105 CP RM prevede ci cetate-
nilor straini si apatrizilor care cu fost condamnati
pentru sivérsirea unor infractiuni li se poate inter-
zice riménerea pe teritoriul tarii.

Fiind masurd de siguranti, expulzarea ur-
mareste scopul inlaturdrii unui pericol si prein-
tampindrii savarsirii faptelor prevazute de legea
penala.

In cazul expulzirii, starea de pericol poa-
te avea sursa fie in natura sau in gravitatea faptei
(spionaj sau alti infractiune contra statului), fie
in insasi persoana faptuitorului, care este un ce-
titean striin sau apatrid. In cazul aplicirii masurii
de expulzare judecitorul trebuie nu pur si simplu
sd constate cd fiptuitorul este un cetitean strain
sau apatrid, ci sa ajunga la concluzia ci starea de
pericol care emana de la aceastd persoana poate
fi inlaturatd doar prin indepartarea strainului sau
apatridului de pe teritoriul RM.

Uneori pot apirea cazuri in care pericolul
savarsirii de noi infractiuni decurge din calitatea
strainului de victima a infractiunii i nu de autor
al acesteia, in sensul ci nu temerea ci acest stra-
in poate savarsi o noud infractiune concretizeaza
pericolul, ci temerea ca alte persoane, indignate
de prezenta infractorului strdin pe teritoriul tarii,
dupi executarea pedepsei, ar putea reactiona vio-
lent impotriva lui, sivarsind infractiuni si tulbu-
rand ordinea publici.

Masura de siguranta a expulzirii poate fi
aplicatd numai in prezenta catorva conditii:

« Faptuitorul si fie cetatean striin sau apa-
trid (persoani fird cetitenie). Aceasti calitate
trebuie sa existe la momentul judecatii, cici daca
cetiteanul strdin sau apatridul la momentul jude-
catii a dobandit cetatenia RM, acesta nu mai poa-
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Party or the requested Party.

Article 11 Capital punishment.

If the offence on which extradition is re-
quested is punishable by death according to the
law of the requesting party and if, in such a case,
that penalty is not found in the requested Party’s
law or is not normally enforced there, extradition
may be granted only on the requesting party’s
assurances, considered as appropriate by the re-
quested party, that the death penalty will not be
enforced.

In turn, expulsion is the safety measure
provided for by the criminal law, which consists
of removal from the territory of R. Moldova.

The Article 105 CC of the RM stipulates
that foreigners and stateless persons who have
been convicted of crimes may be banned from
staying in the territory of the country. As a securi-
ty measure, expulsion aims at removing a danger
and preventing the commission of crimes stipu-
lated in the criminal law.

In case of expulsion, the situation of dan-
ger may have the source either in the nature or
in the seriousness of the offense (espionage or
other criminal offense against the state) or in the
personality of the perpetrator, who is a foreign
national or a stateless person. When applying ex-
pulsion measures, the judge must not simply find
that the perpetrator is a foreign or stateless per-
son, but must reach the conclusion that the state
of danger emanating from this person can only
be removed by forcing the foreigners or stateless
person to leave the territory of the Republic of
Moldova.

Sometimes there may be cases where the
danger of further offenses appears from the for-
eign victim’s quality rather than the offender’s
author, in the sense that not the fear that this
alien may commit a new offense materializes the
danger, but the fear that other people, outraged
by the presence of the foreign offender in the
country, after serving the sentence, could react
violently against him, commit crimes and disturb
public order.

The expulsion safeguard measure can only
be applied in several conditions:

— the offender should be a foreign citizen
or a stateless person (person without citizen-
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te f1 expulzat, deoarece, pe baza art. 17 al Consti-
tutiei RM, ,Cetatenii Republicii Moldova nu pot
fi extradati sau expulzati din tara”, postulat care a
devenit deja un principiu de drept.

« Cetateanul strdin sau apatridul si fi fost
condamnat pentru o fapta care constituie o in-
fractiune. Nu conteazi faptul savarsirii infracti-
unii pe teritoriul RM sau in afara lui. Important
este ca instantele noastre judecatoresti si fie com-
petente a judeca cazul in conformitate cu princi-
piile aplicarii legii penale in spatiu (teritorialitatii,
realitatii, universalitatii).

« Ramanerea cetdteanului strain sau a apa-
tridului pe teritoriul RM si fie sursa unei stiri de
pericol, a cdrei inliturare si fie posibild doar prin
indepartarea lui de pe acest teritoriu.

« Persoana s nu fie supusi in statul in care
urmeaza a fi expulzatd la un tratament sau la o
pedeapsd inumani sau degradanti. Aceastd con-
ditie, care a ficut obiectul multiplelor examinari
din partea Curtii Europene a Drepturilor Omu-
lui, fiind, de altfel, valabila si in materia extrada-
rii’, impune judecitorului s se convingi la luarea
deciziei cu privire la expulzare ca prin aceasta nu
se vaincilca art. 3 al CEDO, adici persoana nu va
fi expusa in statul in care este expusi la un risc real
de tratamente inumane®.

Respectarea acestei conditii este incom-
patibil, in special, cu cazurile de expulzare in
statele in care persoana risci pedeapsa cu moar-
tea. In acest context, Curtea de la Strasbourg s-a
pronuntat in sensul ci expunerea persoanei la
ysindromul culoarului mortii™ constituie un tra-
tament sau o pedeapsa incompatibile cu art. 3 din
Conventie.

Alin. (2) al art. 105 din CP al RM stabileste
regulile de executare a masurii ,,expulzirii” in ca-
zurile in care aceasta este impusi unei persoane
condamnate la o pedeapsi privativi de libertate:

> A se vedea cazul Soering contra Regatului Unit, in: V.
Berger, Jurisprudenta Curtii Europene a Drepturilor Omu-
lui, Editura Institutului Romén pentru Drepturile Omului,
Bucuresti, 1997, p. 31.

* Cazul Cruz Varas si altii contra Suediei, in V. Berger, op.
cit,, p. 31-32.

* Acea perioada de timp care se scurge intre pronuntarea si
executarea pedepsei cu moartea in care persoana suporti
tensiuni puternice, inerente regimului riguros de incarcerare.

ship). This quality must exist at the time of the
trial, because if the foreign citizen or the stateless
person at the time of the trial acquired citizenship
of the Republic of Moldova, he can no longer be
expelled because, on the basis of article 17 of the
Constitution of the Republic of Moldova, “the
citizens of the Republic of Moldova cannot be
extradited or expelled from the country”, a pos-
tulate, that has already become a principle of law.

— the foreign citizen or stateless person has
been convicted of an offense. It does not matter
whether the offense is committed within or out-
side the territory of the RM. The important thing
is that our courts are competent to judge the case
in accordance with the principles of the applica-
tion of criminal law in space (territoriality, reality,
universality).

—the presence of the foreign citizen or
stateless person on the territory of the RM should
be the source of a dangerous situation, the remov-
al of which is possible only by expelling him from
this territory.

— the person is not subjected to inhuman
or degrading treatment or punishment in the
state he is to be expelled. This condition, which
has been the subject of multiple examinations by
the European Court of Human Rights, and which
also applies to extradition?, requires the judge to
be certain when deciding on expulsion that it will
not infringe article 3 of the ECHR, that is, the
person will not be exposed in the state where he
or she is exposed to a real risk of inhumane treat-
ment’.

This condition is impossible to comply
with in cases of expulsion in states where the per-
son risks the death penalty. In this context, the
Court of Strasbourg decided that the exposure of
the person to the “death blind syndrome™ con-
stitutes a treatment or punishment incompatible

> See the case of Soering v. The United Kingdom, in: V.
Berger, Jurisprudenta Curtii Europene a Drepturilor
Omului, Editura Institutului Romé4n pentru Drepturile
Omului, Bucharest, 1997, p. 31.

3 See the case of Cruz Varas and others v. Sweden, in V.
Berger, op. cit., p. 31-32

* That period of time which passes between the pronounc-
ing and execution of the death penalty when the person
bears strong tensions inherent to the strict regime of im-
prisonment.



JIn cazul in care expulzarea insoteste pedeapsa cu
inchisoarea, aducerea la indeplinire a expulzdrii are
loc dupd executarea pedepsei”.

Alin. (3) al art. 105 impune judecitorului
inca o conditie privind aplicarea expulzirii — ca la
luarea deciziei cu privire la aplicarea acestei ma-
suri sa se tind cont de dreptul la respectarea vietii
private a persoanelor. Astfel, respectarea dreptu-
lui la viata privata poate invalida legalitatea misu-
rii expulzdrii in cazul in care cetiteanul strain sau
apatridul este cisatorit cu un cetitean al RM, are
copii sau a infiat copii care sunt cetiteni ai RM si
care au domiciliul in RM, iar prin aceasti masura
ea este impiedicatd sa duci o viatd normala de fa-
milie. De asemenea, luarea acestei misuri trebu-
ie sa fie extrem de chibzuita si motivata in raport
cu incercarea de a conserva alte valori — ordinea
publici, siguranta sau altele, cand este cazul unui
strain care se afld pe teritoriul RM de timp inde-
lungat, unde domiciliazi i parintii lui, alte rude,
in special daci el nu a rupt contactul cu ei. In ase-
menea situatie, expulzarea il indeparteaza de ei si,
cu toate cd el incearcd sa raména in contact cu ei
prin corespondentd, exista o atingere a dreptului
de a se respecta viata de familie, garantat de para-
graful 1 al art. 8 al CEDO".

In concluzie, institutiile analizate au anu-
mite asemindri dar pot fi identificate i diferente,
prin care acestea se deosebesc una de alta.

In primul rand, ambele institutii isi au ori-
ginea in Legea fundamentali, in sensul ca sunt re-
glementate de Constitutia RM, fiind preluate de
legislatia penali si definite in Codul penal al RM.

Drept consecinta a aplicirii lor, persoana
vinovata de comiterea unei infractiuni este inlitu-
rata de pe teritoriul statului unde se afla.

In al treilea rand, si expulzarea, dar si extra-
darea se dispune printr-o hotarare de judecati.

Ambele institutii opereaza post factum,
adicd dupa comiterea de citre persoand a unei
fapte previzute de legea penala.

Si extradarea si expulzarea sunt nominale,
adica vizeaza o persoand concretd, identificatd de
catre organele de aplicare a legii. Pot fi extradati
sau expulzati cetatenii straini sau apatrizii, legea

* Cazul Moustaquim contra Belgiei, in V. Berger, op. cit.,
p- 333.
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with article 3 of the Convention.

The article 105 para. (2) CC of the RM
stipulates rules on applying the “expulsion” mea-
sure imposed on a person sentenced to imprison-
ment: “In the event that expulsion accompanies a
punishment of imprisonment, the expulsion shall
be enforced only after the punishment is execut-
ed”.

The article 105 para. (3) requires the judge
a further condition for applying expulsion - when
adopting such decision the person’s right to pri-
vacy shall be considered. Thus, the respect for
the right to privacy may invalidate the legality
of the expulsion measure if the foreign citizen or
the stateless person is married to a citizen of the
RM, has children or has adopted children who
are citizens of the RM and who are resident in the
RM, and this measure trigs them from leading a
normal family life. The action must also be con-
sidered and motivated in relation to the attempt
to preserve other values — public order, safety or
others, when it is the case of a foreigner who has
been on the territory of the RM for a long time,
where his parents, other relatives, also reside, es-
pecially if he didn’t leave contact with them. In
such a situation, expulsion set them apart and, al-
though he tries to remain in contact with them by
correspondence, there is an infringement of the
right to respect family life, guaranteed by para-
graph (1) of the article 8 of the ECHR®.

In conclusion, the analyzed institutions
have certain similarities but differences can also
be identified, which distinguish them from each
other.

First of all, both institutions have their or-
igin in the Basic Law, in the sense that they are
regulated by the Constitution of the Republic of
Moldova, being taken over by the criminal legisla-
tion and defined in the Criminal Code of the Re-
public of Moldova.

As a consequence of their application, the
person guilty of a criminal offense shall be ex-
pelled from the territory of the state he has do-
micile.

Secondly, expulsion and extradition are
also ordered by a court ruling. Both institutions

3 See the Moustaquim v. Belgium case in V. Berger, op. cit.,
p-333.
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interzice extradarea i expulzarea propriilor ceta-
teni sau striinilor §i apatrizilor ciroralis-a acordat
azil politic in conformitate cu legislatia in vigoare.

Acestea vor fi refuzate daca organele statu-
lui de pe teritoriul ciruia persoana este evacuata
/ inlaturatia vor avea suficiente motive si consi-
dere ci persoana, in statul in care se expulzeaza
sau extrddeazd, va fi supusa torturii, tratamentelor
inumane sau degradante, fie persoana riscd o pe-
deapsa capitala.

In acelasi timp, dupa natura sa juridici, ex-
tridarea reprezinti o forma a asistentei juridice
internationale in materie penald, expulzarea este
o masura de siguranta. Din acest motiv, scopurile
acestora difera: expulzarea are drept scop inlitu-
rarea unui pericol §i preintimpinarea savérsirii de
noi infractiuni de catre persoand, extradarea are
menirea de a asigura actul de infiptuire a justitiei
— fie pentru a trage persoana la raspundere penald
si a-i aplica o pedeapsi penald pentru fapta comi-
sd, fie pentru a executa pedeapsa aplicatd, vinova-
tul avand o condamnare in statul solicitant.

Pentru extradare este necesara o cerere din
partea statului solicitant, expulzarea este initiativa
statului pe teritoriul ciruia s-a comis infractiunea
si care considera ci rimanerea persoanei pe teri-
toriul sdu va genera o stare de pericol care trebuie
inlaturata.

Expulzarea se aplica in raport cu persoane-
le condamnate pentru comiterea infractiunilor,
si in cazul in care aceasta insoteste pedeapsa cu
inchisoare, aducerea la indeplinire a expulzarii are
loc dupi executarea pedepsei, pe cind extridarea
se opereazd in raport cu persoanele invinuite, in-
culpate sau condamnate, fie ca acestea sa fie tra-
se la rispundere penali sau sa execute pedeapsa
aplicati in statul solicitant.

In cazul expulzirii, persoana poate, in une-
le cazuri, sa-si aleagi tara de destinatie in care ur-
meazd a fi expulzati, in caz de extradare, vinova-
tul va fi transferat in tara care solicitd transmiterea
persoanei, ultima neavand alternative.

La luarea deciziei privind expulzarea per-
soanelor previzute laalin.(1) art.105 CP al RM se
va tine cont de dreptul la respectarea vietii private
a acestora, norma care reglementeazé extradarea
nu contine o prevedere expresa in acest sens.

operate on a post-factum basis, i.e. after the person
has committed an act prescribed by the criminal
law. Both extradition and expulsion are nominal,
that is to say, targeted at a specific person, identi-
fied by law enforcement bodies. Foreign nationals
or stateless persons may be extradited or expelled;
the law prohibits the extradition and expulsion of
their own nationals or foreigners and stateless per-
sons who have been granted political asylum in ac-
cordance with the legislation in force. They will be
refused if the bodies of the recipient state have suf-
ficient reason to believe that the person, in the state
where he is extradited, will be subjected to torture,
inhuman or degrading treatment or punishment.

At the same time, by its legal nature, extra-
dition is a form of international legal assistance in
criminal matters, expulsion is a security measure.
For this reason, their aims differ: expulsion is in-
tended to remove a danger and prevent the per-
son from committing new offenses, extradition is
intended to secure the act of bringing justice - ei-
ther to hold the person to criminal liability and
to impose a criminal penalty on him or to serve
the sentence imposed, with the offender having a
conviction in the requesting state.

Extradition demands a request from the
requesting state, expulsion is the initiative of the
state on whose territory the crime was committed
and which considers that the person’s remaining
on its territory will result in danger that must be
removed.

Expulsion is applied in relation to persons
convicted of offenses, and in the event that ex-
pulsion accompanies a punishment of imprison-
ment, the expulsion shall be enforced only after
the punishment is executed, but extradition is
carried out in relation to the accused or convicted
persons, whether they have been held criminally
liable or have served their sentence in the request-
ing State.

In the event of expulsion, the person may,
in some cases, choose the country of destination
to which he is to be expelled, but in case of ex-
tradition, the offender will be transferred to the
requesting country without alternatives.

When deciding on the expulsion of persons
present in paragraph (1) of the article 105 CC of
the RM their right to privacy shall be considered,



Cererea de extradare se face in temeiul
tratatului international la care sunt parte Republi-
ca Moldova si statul solicitat, si viceversa, sau in
temeiul obligatiilor scrise in conditii de recipro-
citate, expulzarea fiind reglementata de legislatia
nationala.

In concluzie, atit aplicarea pe larg a ex-
tradarii, cit §i a expulzarii vor contribuii in mod
substantial la infiptuirea justitiei, amplificarea
relatiilor internationale §i cooperdrii intre state,
combaterea si prevenirea criminalititii la nivel na-
tional dar si a celei internationale, transfrontaliere
si transnationale.
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the rule on extradition does not contain any ex-
press provision on this.

The request for extradition is made under
the international treaty the Republic of Moldo-
va and the requested state are party of, and vice
versa, or under written obligations on a reciprocal
basis; expulsion being ruled by national law.

In conclusion, the wider application of both
extradition and expulsion will make a substantial
contribution to the administration of justice, the
enhancement of international relations and co-
operation between states, the fighting against and
preventing crime at national but also at interna-
tional, cross-border and transnational levels.

Referinte bibliografice
Bibliographical references

1. Conventia Europeana cu privire la extrida-
re, adoptata la Paris la 13.12.1957, in vigoare
pentru Republica Moldova din 31 decembrie
1997.

2. Constitutia Republicii Moldova nr.1 din
29.07.1994, / publicat: 29.03.2016 in Mo-
nitorul Oficial nr.78 art.140 (cu modificarile
ulterioare);

3. Codul penal al Republicii Moldova nr.985
din 18.04.2002, in vigoare din 2003,/ publi-
cat : 14-04-2009 in Monitorul Oficial nr. 72-
74 art. 195 (cu modificarile si completarile
ulterioare);

4. Codul de proceduri penald al Republicii
Moldova nr.122 din 14.03.2003,/publicat:
05-11-2013 in Monitorul oficial nr.248-251
art. 699 (cu modificrile si completarile ulte-
rioare);

5. V. Berger, Jurisprudenta Curtii Europene a
Drepturilor Omului, Editura Institutului Ro-
mén pentru Drepturile Omului, Bucuresti,
1997;

6. http://drept.usm.md/public/files/
Dreptpenalgeneral3acfb.pdf (vizualizat la
12.07.2021).

Despre autor:

Veaceslav URSU,

doctor in drept, conferentiar universitar,
decanul Facultdtii ,Drept, ordine publicd
si securitate civild” a Academiei

,Stefan cel Mare” a MAI,

e-mail: ursuveaceslav@rambler.ru

About author:

Veaceslav URSU,

PhD, associate professor,

Dean of Faculty of Law,

Public Order and Civil Security
of the Academy “Stefan cel Mare”,
e-mail: ursuveaceslav@rambler.ru



