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Problema delimitdrii obiectului dreptului de pro-
prietate de alte institutii a dreptului civil si nu doar,
este una de care se ciocneste societatea contemporand.
Evolutia continud a omenirii creeazd noi tipuri si ma-
nifestdri de obiecte necesare de a fi incluse in circuitul
civil. Atribuirea sau incadrarea noilor tipuri de obiecte
cum ar fi bunurile digitale, creeazd noi obstacole pen-
tru manifestarea corectd a institutiei dreptului de pro-
prietate. Faptul cd legiuitorul acceptd existenta acestor
noi forme de obiecte in cadrul raporturilor civile este
un lucru benefic, dar caracterizarea lor si gruparea
lor institutionald din pdcate la moment nu este defi-
nitd sau incompletd. Prin urmare, datoritd formelor
pe care acestea le imbracd se propune crearea unei noi
categorii de quasi-lucruri ce va reglementa obiectele re-
spective. Quasi-lucrurile fiind o punte de trecere intre
manifestarea drepturilor patrimoniale si conceptul lu-
crurilor - definite conform legislatiei nationale.

Cuvinte-cheie: dreptul de proprietate, conceptul
economic al proprietdtii, dualitatea dreptului civil,
quasi-lucrurile, lucrurile, bunurile.

The problem of identifying the object of the proper-
ty right from other civil law institutions and not only,
is one of those that the modern society is facing. The
continuous evolution of the humanity creates new types
and manifestations of objects that are necessary to be
included in the civil circuit. The appearance of new ob-
jects such as digital goods or other things similar and
trying to include them into an existing structural form,
deteriorates from the concept of existing civil law insti-
tutions such as for example property right. The thing
that the lawmaker accepts such objects and tries to reg-
ulate them is very good, but unfortunately he doesn’t
give them a specific definition or the institution they are
a part of is incomplete. As a result, the article proposes
the creation of a new category of quasi-things that char-
acterizes these types of objects. The quasi-things being
a bridge between the patrimonial rights and the things
— as they are defined by the national law.

Keywords: property rights, the economic concept of
property, the duality of civil law, quasi-things, things,
goods.

Introducere. Radicinile obiectului drep-
tului de proprietate le regdsim in stiinta economi-
ca. Este necesar de analizat daci orice ce poate fi
definit ca obiect al proprietatii poate fi si obiect
al dreptului de proprietate. Riaspunsul simplu la
aceastd intrebare nu este cum, dar unde trasim
linia de demarcare a ceea ce constituie propri-
etate si ceea ce constituie obiect al dreptului de
proprietate. In mod traditional juristii au fost
chemati si grupeze aceste resurse diferite in ca-
tegorii juridice mai largi sau mai restrinse, pentru
ca discursul juridic asupra proprietatii sa fie mai

Introduction. The roots of the property
rights are commonly found in the economic sci-
ence. It is necessary to analyze if anything that
passes as an object related to the property could
make the object regulated by the right of proper-
ty. The simple answer to this question is not how,
but rather where we draw the line between the
objects that could make property and objects that
are regulated by the property right. In a tradition-
al way the lawyers were called to these resources
in larger or smaller juridical categories, for the
sake of the juridical argument to be easier to be
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usor de manevrat. Probabil, in nici un domeniul al
dreptului nu vom intlni o mai mare diversitate ca
in cea pe care am putea-o numi “cea a obiectului
dreptului de proprietate” [1 p.69]. Pe langi crite-
riul sus-enuntat referitor la obiectul proprietitii,
aspect economic si obiectul dreptului de propri-
etate este iarasi necesar de mentionat criteriul de
apartenentd la un curent juridico-doctrinar. Dupa
cum a fost analizat anterior, dezvoltarea si evolutia
dreptului de proprietate pe continentul european,
am diferentiat trei curente importante, si anume
curentul condus de Common Law, Codul lui
Napoleon si doctrina acestuia i cel ce are la baza
doctrina germani si BGB (Codul civil German).
Respectiv din considerentul abordirii diferite in
materie de institutii, obiectul institutiilor este la
fel diferit, ceea ce se caracterizeazi si in situatia
dreptului de proprietate.

Metode si
cele traditionale de cercetare, §i anume: logi-

materiale aplicate sunt
ca, gramaticald, istorica, observatiei, sistemica,
deductiei i inductiei, precum si metoda sintezei
si comparatiei. Studiul este o manifestare teore-
tica a conceptiilor teoretico-practice referitoare
la evolutia §i manifestarea obiectelor dreptului de
proprietate.

Rezultate obtinute si discutii. Ar fi corect
de mentionat ci desi teoria dreptului de propri-
etate in spatiul common law este una bizard si
putin relevanta pentru dezvoltarea si interpreta-
rea institutiei respective in dreptul civil, doctri-
narii economisti ai acestui spatiu gi-au asumat
responsabilitatea de a fundamentaliza caractere-
le proprietitii ba chiar de a formula idei §i con-
cepte de interpretare a dreptului de proprietate
si a obiectului acestuia. De fapt, juristii common
law nu venereazi atit de mult clasificirile, re-
spectiv o conceptie clara referitoare la obiect si
diferentierea acestuia de dreptul de proprpietate
ei nu au, dar cele mai apropiate teorii pe care am
putea si le folosim in interesul lucrarii sunt ace-
lea concepute la intersectia dreptului common
law si a economiei. Una din cele mai cunoscute
teorii din domeniul dat este teoria economica
a drepurilor de proprietate. La bazele acesteia
s-au situat doi vestiti economisti americani Ro-
nald Cause si Armin Alchian dupi care conceptul
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handled. It is possible, that in any field of law,
there won’t be such a great diversity as in the one
we call “the object of the property right”. [1 p69]
Besides the criteria established above, concern-
ing the juridical and economical aspects of the
property and the idea of differentiating property
as a form of economic science definition from the
right of property as a juridical understanding, it is
again necessary to mention the existence of differ-
ent law doctrines. As it was mentioned previous-
ly, the development and evolution of the property
right on the European continent, we established
three distinct opinions and those being: the one
lead by Common Law, the one described by the
Napoleon Code and the one that has its basis in
the roman pandects and the BGB. Respectively
because of the difference in institutions, the ob-
ject of the institution also differs, what is exactly
the case of the property right.

Methods and materials applied are the
research traditional ones: logical, grammar, his-
torical, observation, systemic, deduction and in-
duction, as well as the method of synthesis and
comparison. The study is a theoretical manifesta-
tion of theoretical-practical concepts referring to
the evolution and manifestation of the property
law objects.

Results obtained and discussions. It
would be right to mention that even if the theory
of the property rights in the space of common law
is a bizarre one and little relevant for the devel-
opment of the same institution in civil law, the
economist theoreticians of the designated space
took the responsibility to put the basis of the
property, even to formulate new concepts and
ideas of interpreting the property rights and the
object that it regulates. In fact, the common law
lawyers do not venerate so much classifications,
respectively they didn’t really formulate any ideas
referring to the object of the right of property, but
the closest to what we seek ideas are formulated
at the intersection of common law and econom-
ics. One of the most know theory in this field be-
ing the economic theory on property rights. At
the basis of this theory are two renowned Ameri-
can economists, Ronal Cause and Armin Alchian
that was further developed by other economists
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respectiv a fost dezvoltat de alti economisti cum
ar fi H. Demsetz, D. Nort, R. Posner si altii. Abor-
darea acestor savanti a problematicii respective
se face prin prisma debarasarii de ideea standard
economica de proprietate si recurgea la utilizarea
notiunii de drept de proprietate. Aceasta schimba
accentul de pe resursa limitata ca intruchiparea
proprietatii pe faptul ca aceasta este un manunchi
de drepturi de utilizare a resursei [2]. Adici, ma-
nifestarea proprietatii de fapt sunt drepturile asu-
pra obiectului care este resursa limitata.

Acest manunchi de drepturi poartd denu-
mirea de ,Bundle of Right (Honore’s List)”. Lista
lui Honore sau mai des este intalnit doar prin sin-
tagma bundle of rights este o lista ce contine toate
drepturile necesare pentru a detine proprietatea
totald asupra unui lucru/bun este utilizatd atat
in doctrina common law cét si in cea economica.
Lista respectiva a fost conceputa de A.M. Hono-
re in lucrarea sa ,Ownership”. In continuare va fi
utilizat termenul ,pachetul de legi”, care era com-
pus din 11 elemente:

Dreptul de a poseda — dreptul de a avea
control fizic exclusiv asupra bunurilor;

— Dreptul de a utiliza — dreptul de a utiliza
atributele bunurilor in interes propriu;

— Dreptul de a administra — dreptul de a
decide cine §i cum va dispune de bun;

— Dreptul la venituri din bun - dreptul de a
dispune de rezultatele in urma utilizarii bunului;

— Dreptul la capital — dreptul de a aliena
lucrul si libertatea de a consuma, a cheltui sau a-1
distruge in totalitate sau partial;

— Dreptul la securitate — dreptul de a fi
protejat impotriva exproprierii bunurilor §i a
actiunilor tertilor;

— Dreptul la transmisibilitate — dreptul de a
transmite bunurile prin succesiune;

— Dreptul de a poseda fara termen — drep-
tul de a poseda bunul nelimitat in timp pe parcur-
sul vietii;

— Interzicerea de utilizare negativi — Drep-
tul de a utiliza bunul in asa mod, incat aceasta s
nu afecteze drepturile tertilor;

— Dreptul de a asigura executarea — Drep-
tul de a folosi bunul pentru garantarea executarii
unei obligatii;

such as H. Densetz, D. Nort, R. Posner and oth-
ers. The concept these scientists followed when
treating this question was by renouncing on the
standard concept of property expressed by the
economic science and starting the use of the term
property rights. This changed the accents from
the limited resources as means of production and
the embodiment of property to the fact that these
are a bunch/bundle of rights oriented towards
using the limited resource.[2] So the essence of
property is actually the manifestation of the rights
owned by a person oriented towards a limited re-
source as an object.

The totally of rights that was discussed
previously is commonly known as the “Bundle
of Rights” or Honore’s List. The list consists of a
totality of rights that a person should have over
a good to assert definitive property. The concept
is commonly used in economics as in common
law to define the idea of property rights. The list
was conceptualized by A.M. Honore in his work
“Ownership”. The bundle of rights is consisting of
11 elements.

— The right to possess — the right to have
physical control over the goods;

— The right to use — the right to use the es-
sence of the good in personal interests;

— The right to manage — the right to decide
who and how will handle the goods;

— The right to income - the right to manage
the results as a consequence of using the goods;

— The right to capital — the right to alienate
the good and the liberty to consume, the waste or
to destroy the good, partially or totally;

— The right to security — the right to be pro-
tected against expropriation and the involvement
of third parties;

—The incident of transmissibility — the
right to pass the goods through inheritance;

— The incident of Absence of term - the
right to poses the good unlimited of term during
life;

— The prohibition of harmful use — the right
to use the good in such way, that it will not affect
the rights of third parties;

— Liability of execution — the right to use
the good as a form of guaranty for executing an
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— Dreptul la caracterul rezidual — Se refera
la existenta altor tipuri de relatii atit materiale cat
si procedurale a caror existentd asigurd reanima-
rea raporturilor incilcate.

Conform autorului listei, pentru a fi recu-
noscut proprietarul drept unul definitiv, el tre-
buie si detind o majoritate, dar nu necesar toate
din aceste elemente [3]. Conceptul respectiv este
unul destul de flexibil datorita caracterului de li-
bera alegere a acelor elemente cat si numarul lor
din pachetul de legi, pentru a determina ce poate
fi obiect al dreptului de proprietate sau daci in
raport cu obiectul respectiv existd anumite relatii.
Prin urmare, autorii teoriei economice a drep-
tului de proprietate, accentueaza ci drepturile
de proprietate de fapt sunt niste ,reguli de joc”
acceptate de catre indivizi ce presupune tipurile
de relatii in raport cu bunurile, pe care orice per-
soani trebuie si le respecte in raporturile sale cu
alti indivizi sau si sufere consecinte restrictive
in cazurile nerespectirii acestora, unde bunurile
nefiind definite concret dar asupra carora poate
fi aplicate toate sau o buni parte a pachetului de
legi descris anterior. ,Drepturile de proprietate —
sunt drepturile de control al utilizarii anumitor
resurse §i repartizarea ingradirilor si foloaselor
aparute pe parcursul perioadei de control. Anume
drepturile de proprietate - sau ceea ce conform
opiniei oamenilor sunt regulile de joc corespun-
zitoare — determind, cum anume in societate se
desfasoara procesele de cerere si ofertd.”[ 4 p.71].
Un alt aspect important care este scos in evidenta
de teoria respectiva este importanta relativitatea
raritatii sau limita resurselor. Obiectul relatiilor
sus-mentionate trebuie sa satisfaca criteriile gene-
rale de incadrare in obiectul de studiu al stiintei
economice, cu alte cuvinte obiectul drepturilor
de proprietate poate fi tot ce este definit sau in-
cadrat drept resursa indiferent de cat de abstract
este acest concept. Relatiile de proprietate — este
un sistem de eliminari din accesul asupra resurse-
lor materiale si nemateriale. Dreptul de proprie-
tate se manifesta prin excluderea tertilor de a se
folosi de resursele limitate. De asemenea, asigu-
rarea de a te bucura de dreptul de proprietate este
lovit de cheltuieli. In unele situatii cheltuielile ne-
cesare pentru mentinerea dreptului de proprieta-
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obligation by the owner;

— Residuary character — refers to the ex-
istence of other types of relationships of material
matter or procedural matter, which existence as-
sures the reanimation of the broken relationships.

According to the author of the list, for the
person to eb recognized as the owner, he needs to
hold the majority, but not necessary all of these
elements. [3] This concept is really flexible be-
cause of the freedom to chose of the elements
and the number of those from the bundle of rights,
in order to determine what could be the object of
the right of property or if in relationship to an ob-
ject exist certain rights. As a result, the supporters
of the economical theory of property rights, put
the accent on the fact that in actuality the prop-
erty rights are “rules of game” that are accepted
by the individuals that consist of types of rela-
tions directed towards the goods, that each per-
son has to respect in regards to his activity with
other individuals or to suffer the restrictive con-
sequences in case of not complying, where the
goods are not defined but upon which could be
applied all or a good part of the bundle of rights.
“The rights of property - are the rights of control
over the use of resources and the distribution of
restrictions and benefits that occur in the period
of control. The property rights — or what accord-
ing to the people are the game rules — determine,
how the society will handle the relationships of
demand and supply.” [4 p71] The other aspect
that is highlighting this theory is the importance
of the relativity or the limitation of the resources.
The object of the relationships detailed above
need to satisfy the general criteria of being the re-
search purpose of the economic science, in other
words the object regulated by the property rights
can be everything that is associated with or can
be defined as a resource no matter how abstract
are the notions. The property relationships - is
a system of elimination from other party access
to the limited tangible or intangible resources.
The right of property is the manifestation of the
exclusion of third parties of using the limited re-
sources. Also the right to use the good is coming
with a cost. In some situations the costs of using
the good/ resources greatly exceed the beneficial
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te sunt mult prea mari pentru a justifica detinerea
acestuia. Economistul Thrainn Eggertsson expli-
ca aceasta printr-un exemplu, unde proprietarul
detine un imobil intr-o regiune cu un nivel inalt
de criminalitate, si cheltuielile pentru intretinerea
imobilului aduc valoarea acestuia pentru propri-
etar aproape de zero, astfel motivindu-l de a se
debarasa de acest imobil.

Revenind la conceptul obiectului dreptului
de proprietate in acceptiunea dreptului European
continental, acesta dupa cum a fost mentionat, la
fel este relativ divers. Scolile principale care vor fi
analizate sunt cele de inspiratie din Codul civil al
lui Napoleon si BGB. Diferenta respectiva poate
fi abordata sub mai multe aspecte, dar acum ac-
centul va fi pus pe obiectul nemijlocit al dreptului
de proprietate si pe felul in care obiectul respectiv
influenteaza dezvoltarea ramificirilor si tratirilor
altor institutii de drept sau altor ramuri de drept,
in cazul nostru dreptul mediului §i obiectul aces-
tuia inclusiv.

Principala diferentiere, sau una din cele
mai importante diferentieri intre aceste scoli, este
de fapt posibilitatea de a atribui protectia drep-
tului de proprietate unor bunuri patrimoniale
nemateriale inclusiv risfringerea acestuia asupra
unor drepturi. Conceptul respectiv este acceptat
de Scolile izvorate din conceptul propus de Co-
dul lui Napoleon, si este dur pe de alti parte cri-
ticat de doctrinarii scolii BGB. Argumentul doc-
trinarilor scolii germanice este faptul ci asupra
obiectului dreptului de proprietate este necesara
mereu posibilitatea exercitarii posesiunii materi-
ale, fard aceasta si anume rigiditatea acestui atri-
but determini existenta sau inexistenta dreptului
de proprietate asupra bunului. Este posibild oare
proprietatea fara posesie? Practica aratd ci mereu
unde ea este permisd, imediat apar situatii de in-
calciri in masa si haos, create nu de incompetenta
organelor de control si a instantelor de judecata
ci de obscuritatea relatiilor [S p.9]. Stiinta econo-
mica permite, si acceptd ca obiectele proprietatii
s nu manifeste calificativul material susceptibil
posesiei ceea ce s-a observat si prin descrierea
teoriei economice a dreptului de proprietate. O
lucrarea fundamentala ce si-a pus drept scop de-
limitarea dreptului de proprietate, de proprietate

gains that comes from the good itself. The econo-
mist Thrainn Eggertsson, explains this phenom-
ena through an example, where the owner is ac-
quiring a real estate in a region where the level of
criminality is very high and the costs for assuring
its protection is also very high, bringing the value
of the real estate for the owner close to zero or
even going into negative. This factor, is actually
making the owner to think about getting rid of the
good itself.

Going back to the concept of the object
of property right in the concept of the continen-
tal European legal systems, as it was mentioned
before it is also quite divers. The main schools
of thought that will be analyzed are the ones in-
spired by the Napoleon civil code and BGB. The
difference between those can be examined at vari-
ous aspects, but the aspect that is concerning us at
this point is the object of the property rights and
how the form that the doctrine embraces influ-
ences the institutional ramification and the trans-
posing of this object into other branches of law, in
our case some tangents to the environmental law
and its objects.

The primary difference, or one of the impor-
tant ones between these schools, is the possibility
of attributing protection of the property rights
over some intangible patrimonial goods, includ-
ing the concept of rights and its protection. This
idea is accepted by the schools that have the roots
based in the Napoleon civil code and the natural
concept of law, and is severely criticized by the
BGB school of thought. The argument that brings
the German school to the table is that over the ob-
ject of property right it is necessary to always be
possible the manifestation of material possession,
without it and actually the rigidity of this attribute
determines the existence on inexistence of the
property right over a good. Is it possible to own
without to possess? The practice shows that every
time it was permitted, always appear conflictual
situations and chaos, that are created not by the
controlling organizations and judicial courts, but
because the types of relationship become very ob-
scure. [$ p.9] The economic science, as was stated
previously, accepts the object of property to not
manifest any criteria that will make him suscep-
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ca concept economic este lucrarea YcrioxanuHa
E.B.

CcOOCTBEHHOCTU B COBPEMEHHON POCCUMCKOHN

»I1pobAeMBI  pasBUTUS ~ OTHOIICHHII
axonomuke”. Ea propune ci fenomenul de pro-
prietate sufera mutatii i diversificiri in functie de
epoca istorica. Respectiv, problema dreptului de
proprietate asupra obiectelor care nu sunt obiec-
tele posesiunii, adicd obiectele asupra carora nu
putem manifesta stipénire fizica, care pot fi luate
fara aplicarea violentei, prin urmare este greu sau
imposibil de protejat de interferenta tertilor. Aici
putem aborda problematica mai multor obiecte
care aparent ar fi obiecte ale dreptului de propri-
etate dar datorita faptului ci nu putem exercita
posesiunea fizica asupra lui, acesta capitd un re-
gim diferit. Categoria respectiva contine dar nu se
limiteaza la obiectele de proprietate intelectuala
care au un regim specific in majoritatea sisteme-
lor de drept, dar cum am spus anterior tot aici
putem include constructia fizica fictiva a titlurilor
de valoare, a ciror valoare si utilitate nu poate fi
nemijlocit posedati, sau mai bine spus posedarea
yhértiei” nu ne conferd drepturi exclusive asupra
bunurilor ce stau in spatele acesteia. Situatie simi-
lara cu aplicabilitatea i functionarea dreptului de
proprietate intelectuald, unde cartea sau creatia
artisticd indiferent de forma ei, este suportul care
contine intruchiparea rezultatului intelectual
al individului, unde obiectul respectiv o data cu
transmiterea sau deteriorarea lui nu afecteaza
existenta dreptului si a creatiei. Fix asa si in ca-
zul titlurilor de valoare, existenta fizici a acestora
este doar o dovada a faptului cd subiectul detine
anume bunuri §i nu reprezintd nemijlocitul bun
detinut. Asadar, posesia se manifestd doar asupra
suportului in ambele cazuri si nu asupra obiectu-
lui nemijlocit. Bunurile digitale sunt o alta cate-
gorie problematicd aparuti care include obiecte
de la valute electronice, titluri de valoare electro-
nice, obiecte ale proprietatii intelectuale pastrate
in forma electronici si multe altele. Aceste cate-
gorii de obiecte au dus la crearea unei noi forme
de bunuri care este intilniti sub denumirea de
yquasi-lucruri”. Quasi-lucrurile sunt acele tipuri
de obiecte care nu corespund tuturor criteriilor
(de obicei unui criteriu) pentru a fi percepute ca
lucruri in intelesul lor clasic, dar datoritd esentei
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tible to possession, that was mentioned during
the analysis of the economic theory of property
rights. A scientific work that tries to separate the
concept of property as an economic phenomenon
and the right of property as juridical one is the
work of Ycrroxxanuna E.B. "TIpo6aemst pasBuris
OTHOLIEHUH COGCTBEHHOCTH B COBPEMEHHOM
poccuiickoii akonomuke.” The work proposes
that the phenomenon of property suffers muta-
tions and diversity in correlation to the histori-
cal epoch in which it is studied. Respectively, the
problem of the rights of property over goods that
can’t be possessed, so the goods that can be tak-
en without physical violence, as a result it is very
hard to protect it from the interference of third
parties. In this category can be included multiple
types of objects that could in a way be assimi-
lated with the object of the property rights, but
because of impossibility to perform the physical
possession, these objects get to be treated differ-
ently. This category of goods is consisted, but not
limited to intellectual property, that have a sepa-
rated regime of behavior in most of the legal sys-
tems around the world, here also can be includ-
ed the fictive construction of securities, that we
can’t possess physically its entire value, or better
to say that the possession of the ,paper” do not
gives us the exclusive right that is behind the no-
tion of security. The same situation is applicable
for intellectual property rights, where the book or
the artistic creation, no matter its form, is just the
thing that is supporting the intellectual result of
the individual, where the thing, even if it is deteri-
orated or transmitted, does not affect the intellec-
tual property itself. Same goes for securities, their
physical existence is just a proof of the fact that
the subject that owns it has some rights regard-
ing something. So the possession in both cases is
manifested upon the material thing and not upon
the good itself. The digital goods are also a prob-
lematic category that appeared and includes, digi-
tal currencies, digital securities, various intellec-
tual property in electronic form and various other
digitalized objects. These types of categories of
goods incentivized the creation of a new form of
objects that is encountered in the doctrine by the
name of “quasi-things”. The quasi things are those
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lor si dorintei legiuitorului acestea au fost atribu-
ite la lucruri. Aceste termen, este de asemenea,
intalnit in literatura de specialitate sub denumirea
de ,lucru nematerial” care dese ori este utilizat in
diverse contexte si definind diferite obiecte. [6]
Legiuitorul nostru de asemenea mentioneazi ca-
tegoriile respective in Codul civil, Cartea a doua
Titlul I Patrimoniul, prin prisma articolelor 480
si mai recent aparitia art.477 si 478 care se refera
nemijlocit la bunurile digitale. In legislatia rusi
aceasta categori de bunuri a fost introdusa sub
termenul ,drepturi digitale” (Lluppossre npasa),
caracterizandu-le, in primul rind, sub aspect de
drepturi asupra anumitor bunuri nemateriale
si neatingdnd aspectul de posibila interpretare
a acestora sub conceptul unui bun. Conside-
ram ci prin aceasta legiuitorul incearci si atragi
atentia asupra obiectelor respective si faptul ca
el incearca intr-o oarecare masurd si le dea un
vesmant juridic sub acoperdmantul bunurilor si
al patrimoniului. De asemenea anume prin fap-
tul ci legiuitorul le recunoaste, el totodata incer-
ca sa le confere anumite forme de protectie prin
prisma diverselor institutii, inclusiv poate ca si
prin prisma dreptului de proprietate? Insa, dupa
cum a fost mentionat acestea nu pot face obiec-
te ale dreptului de proprietate anume din cauza
imposibilitatii manifestarii atributului de posesi-
une. Situatia respectivd poate crea mai multe pro-
bleme decat solutii, prin faptul ci legiuitorul ac-
cepta existenta qusi-lucrurilor redate in articolele
477 si 478 (sinu doar) dar nu le conferi protectii
si reglementari amanuntite cum ar fi de exemplu
cazurile proprietatii intelectuale, unde acestea
sunt reglementate si definite aminuntit de legi
speciale. Astfel, pot fi create anumite precedente
periculoase in practicd unde se incearca de a le
conferi acestor bunuri anumite statute de obiecte
ale institutiei a ciror acestea nu pot f1 astfel dete-
riorandu-se conceptele teoretice ale institutiilor
respective si de fapt crednd probleme pentru apli-
cabilitatea integrald a institutiei pentru bunurile
date; care dupa cum am mentionat anterior sunt
quasi-lucruri ce nu detin toate elementele necesa-
re pentru a fi considerate lucruri.

Un precedent interesant a fost creat in
Franta unde in 2019 o instantd de judecatd

types of objects that do not have all the criteria
(usually it is just one criteria) to be called things
in their classical meaning, but because of their es-
sence and the will of the lawmaker they have been
attributed to things. This term also can be found
in the doctrine by the name of “intangible things”,
that is used in various contexts and related to dif-
ferent objects. [6] Our lawmaker also mentions
this type of goods in the Civil Code, second
book, title I, patrimony, through the articles 480
and more recent 477 and 478 that are referring
to the digital goods. For example, in the Russian
legislation this category of goods is introduced
by the name “digital rights” (Lluppossre npasa),
characterizing those first of all as rights over some
intangible goods and evading the aspect of treat-
ing those through the perspective of a good. We
are considering that through this the lawmaker is
trying to focus the attention on these objects, giv-
ing them an understanding and concept relating
them to the groups of patrimony and goods. Also
because the lawmaker is acknowledging these ob-
jects, he tries at the same time to give them some
forms of protection by managing them into ex-
isting institutions, including, being the object of
property rights? However, as mentioned, they
cannot be the object of the property right precise-
ly because of the impossibility of manifesting the
attribute of possession. That situation can create
more problems than solutions, by the fact that the
legislator accepts the existence of things in Arti-
cles 477 and 478 (and not only) but does not give
them detailed protections and regulations such as
intellectual property cases, where they are regu-
lated. and defined in detail by special laws. Thus,
certain dangerous precedents can be created in
practice where it is tried to confer to these goods
certain statutes of objects of the institution whose
they cannot be thus deteriorating the theoretical
concepts of the respective institutions and in fact
creating problems for the integral applicability
of the institution. the given goods; which, as I
mentioned earlier, are “quasi things” that do not
have all the necessary elements to be considered
things.

An interesting precedent was set in France
where in 2019 a court in Paris exposed the digital
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din Paris s-a expus referitor la bunurile digitale
detinute de o persoani in libriria sa de pe Steam.
Steam este o platforma globala de distributie
digitald a jocurilor video pentru Windows, Li-
nux si MacOS dezvoltati de Valve Corporation.
Aceasta permite utilizatorilor si cumpere si sa
joace jocurile pe calculator [7]. Speta avea la baza
problema revanzirii jocurilor cumparate de pe
aceastd platforma, adicd cazurile cAnd persoana
dupi ce procura produsul digital dorea si il vanda
unui tert. Argumentul adus de companie a fost ci
— persoanele nu procurd bunuri in formi digita-
la dar mai degrabd un abonament de accesa si a
utiliza continutul si serviciile oferite de platforma
Steam. Curtea insi a clasificat aceste achizitii ca
licente si nu ca abonamente, respectiv permitand
posibilitatea revanzarilor echivalenta jocurilor pe
suport fizic. Curtea a argumentat ca ingradirea re-
spectivd incalcd principiul consacrat in legislatia
europeand, si anume circuitul liber al bunurilor
in interiorul Uniunii [8], care presupune cd toate
bunurile comercializate pe teritoriul UE nu nece-
sitd o permisiune a proprietarului initial pentru a
fi recomercializate. Dupa cum observim in cazul
respectiv curtea a atribuit acestor bunuri digitale
statut definitiv de lucruri (quasi-lucruri). Aceasta
i-a permis incadrarea obiectelor respective drept
obiecte ale dreptului de proprietate sub conceptia
doctrinei franceze; ceea ce permite ulterior apli-
carea tuturor celorlalte institutii de protectie si
dispozitie ce le gisim in arsenalul dreptului de
proprietate. O hotirdre definitivd in acest caz
incd nu este [9] dar presupun ci aceasta va fi
mentinuta si de instantele ierarhic superioare.

Principiul respectiv trebuie sa fie retinut si
in raport cu obiectele de mediu si anume ingerinta
si satisfacerea de acestea a criteriilor necesare
pentru a fi considerate obiecte ale dreptului de
proprietate. Nu toate obiectele de mediu satisfac
criteriile necesare pentru a fi considerate obiecte
ale dreptului de proprietate anume din cauza ca-
racterului nematerial sau impalpabil.

Apare totusi intrebarea care este obiectul
dreptului de proprietate? Ce concept trebuie sa
acceptam si sa percepem pentru a definitiva si a
pune punct de unde pani unde vorbim despre
obiecte ale dreptului de proprietate si ce trasaturi
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assets held by a person in his bookstore on Steam.
Steam is a global digital video game distribution
platform for Windows, Linux and MacOS devel-
oped by Valve Corporation. This allows users to
buy and play computer games. [7] The case was
based on the issue of reselling games purchased
from this platform, for example the cases when
the person after purchasing the digital product
wanted to sell it to a third party. The argument
brought by the company was that - people do not
buy goods in digital form but rather a subscrip-
tion to access and use the content and services of-
tered by the Steam platform. However, the Court
classified these acquisitions as licenses and not as
subscriptions, respectively allowing the possibil-
ity of reselling equivalent to games on physical
media. The Court has argued that the restriction
violates the principle enshrined in European law,
namely the free movement of goods within the
Union,[8] which assumes that all goods traded
in the EU do not require permission from the
original owner to be resold. As we can see in that
case, the court assigned to these digital goods the
definitive status of things (quasi things). This al-
lowed them to classify those objects as objects of
property right under the conception of French
doctrine; which subsequently allows the appli-
cation of all other institutions of protection and
disposition that we find in the arsenal of property
rights. There is no final decision in this case yet
[9] but I assume that it will be maintained by the
hierarchically superior courts.

That principle must also be taken into
account in relation to environmental objects,
namely their interference with and satisfaction
of the criteria necessary to be regarded as objects
of property rights. Not all environmental objects
meet the criteria necessary to be considered ob-
jects of property rights precisely because of their
immaterial or impalpable nature.

However, the question arises as to what is
the object of the property right? What concept
must we accept and perceive in order to final-
ize and put an end to where we are talking about
objects of property rights and what features are
needed to meet its conditions. Of course, all this
will be done in conjunction with local legislation
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sunt necesare pentru a intruni conditiile acestu-
ia? Desigur, toate acestea vor fi ficute in raport cu
legislatia autohtona si doctrina care argumentea-
z4 pozitia legiuitorului.

Pentru a definitiva anumite lucruri despre
obiectul dreptului de proprietate, este necesar sa
analizim perceptia de bun in legislatia autohtona.
Termenul dat este definit de Codul civil in artico-
lul 455 alin (1) Bunuri sunt toate lucrurile suscepti-
bile apropierii individuale sau colective si drepturile
patrimoniale. Definitia respectivd ne determini sa
desprindem ci bunurile contin atit lucrurile sus-
ceptibile aproprierii individuale sau colective si
drepturile patrimoniale. Cel mai contradictoriu si
as spune eu specific legislatiei noastre este carac-
terizarea elementului de lucru inlegislatia noastra.
Legiuitorul in alin. (2) al aceluiasi articol imediat
defineste acest element prin, Lucruri sunt obiectele
corporale in raport cu care pot exista drepturi si obli-
gatii civile. Respectiv corelatia dintre bun si lucru,
conform articolului 455 consta in faptul ci bunul
este genul, iar lucrul este specia [10, p.79]. An-
terior termenii respectivi au fost utilizati anume
conform conotatiei respective si anume lucrurile
fiind o subcategorie a bunurilor, care sunt parte
a obiectului dreptului civil. Respectiv, orice lucru
este bun, si nu orice bun este lucru.

In literatura de specialitate existi si alte
opinii referitoare la coraportul respectiv. Prin ,lu-
cruri” intelegem tot ce existd in realitate, in lumea
inconjuritoare, si sunt perceptibile prin simturile
noastre, precum §i ceea ce existd in imaginatia
omului, cum sunt piméntul, aerul, lumina soare-
lui, casa, podul, scaunul, cartea intelepciunea s.a.
Am vazut ci prin ,bunuri” intelegem lucrurile ca
valori economice care sunt utile pentru satisface-
rea nevoilor materiale si spirituale ale omului si
care sunt susceptibile de apropriere sub forma de
drepturi patrimoniale. Lucrul este deci genul, iar
bunul constituie specia. Lucrul are intotdeauna
o existentd materiald, fiind perceptibil simturilor
noastre, indiferent de starea lor fizici (solid,
lichidi sau gazoasi) [11 p.231]. Observim ci
ideea respectiva este contrard celei enuntate in
legislatia Republicii Moldova. Expunerea legisla-
tiva a conceptului respectiv il observim chiar prin
prisma art. 535 a Codului civil roman unde este

and the doctrine that argues the position of the
legislator.

In order to finalize certain things about
the object of the property right, it is necessary to
analyze the perception of good in the local legisla-
tion. The given term is defined by the Civil Code
in article 455 paragraph (1) Goods are all things
susceptible to individual or collective rapprochement
and patrimonial rights. That definition leads us to
deduce that goods contain both things suscepti-
ble to individual or collective appropriation and
patrimonial rights. The most contradictory, and I
would say specific to our legislation, is the char-
acterization of the thing element. The legislator in
par. (2) of the same article immediately defines
this element by; Things are corporeal objects in re-
lation to which there may be civil rights and obliga-
tions. Respectively, the correlation between good
and things, according to article 455, consists in
the fact that the good is the genus and the thing
is the species. [ 10, p. 79] Previously, those terms
were used precisely according to the respective
connotation, namely things being a subcategory
of goods, which are part of the object of civil law.
Respectively, every thing is good, and not every
good is a thing.

There are other opinions regarding the re-
spective report in the specialized literature. For
example, by “things” we mean everything that ex-
ists in reality, in the surrounding world, and are
perceptible through our senses, as well as what
exists in the human imagination, such as earth,
air, sunlight, house, bridge, chair, the book, wis-
dom and so on. And by “goods” we mean things,
as economic values, which are useful for satisfying
the material and spiritual needs of man and which
are susceptible to appropriation in the form of
patrimonial rights. Respectively, the thing is, the
genus, and the good constitutes the species. The
thing always has a material existence, being per-
ceptible to our senses, regardless of their physical
state (solid, liquid or gases). [11 p231] We no-
tice that the idea is contrary to the one stated in
the legislation of the Republic of Moldova. We
observe the legislative exposition of the respec-
tive concept even through the prism of art. 535
of the Romanian Civil Code where the definition
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data definitia bunurilor: Sunt bunuri lucrurile, cor-
porale sau necorporale, care constituie obiectul unui
drept patrimonial. Adica observim cum categoria
de lucruri prin definitia legislativi este privitd in
primul rdnd ca o notiune mai larga fiind corpo-
rale sau necorporale §i care, pentru a fi clasifica-
te drept bunuri trebuie si fie obiect al unui drept
patrimonial. Logica gandirii juridice respective a
fost argumentatd anterior prin prisma curentului
inspirat din dreptului natural, ceea ce este perfect
sesizabil punind pe prim-plan relatiile aparute in-
tre oameni in raport cu bunul si neglijand regle-
mentarea relatiilor intre om si bun.

Dupd cum am mentionat anterior in
doctrina germana si cea rusi se pune accentul pe
obiectele materiale, percepute in legislatia noas-
trd drept lucruri, drept unicele obiecte posibile ale
dreptului de proprietate. Incepind cu legislatia
germand, § 90 al BGB defineste bunurile/lucru-
rile pentru interesele capitolului ce denoti exclu-
siv drepturile reale, prin urmatoarea sintagma:
lucrurile in intelesul legii sunt doar obiectele fizice.
Legiuitorul german cu alte cuvinte delimiteaza si
specifica concret ce sunt lucrurile si care trebuie
sd fie interpretarea lor. Definitia respectiva este
datd pentru a identifica posibilele obiecte utilizate
pentru reglementarea drepturilor reale.

Legiuitorul rus, de asemenea, are o struc-
turd interesantd a reglementarilor ce privesc bu-
nurile. Articolul 128 al Codului civil rus expune
obiectele dreptului civil; Obiectele drepturilor civile
includ lucruri (inclusiv banii in numerar si valorile
mobiliare documentare), alte bunuri, inclusiv drepturi
patrimoniale (inclusiv banii fard numerar, valorile
mobiliare nedocumentare, drepturi digitale); rezulta-
tele lucrarilor si prestdri de servicii; rezultate protejate
ale activitatii intelectuale si mijloace echivalente (pro-
prietate intelectuald); bunuri necorporale. Articolul
respectiv denoti toate formele obiectelor proteja-
te sau care pot fi tratate sub prisma dreptului civil.
Observiam ci legiuitorul rus plaseaza o multitudine
de categorii unele fiind mai concrete, altele mai
obscure pentru a fi identificate de fapt obiectele
pentru diferite tipuri de raporturi juridice de drept
civil. Respectiv delimitarea respectivi este utilizata
pentru satisfacerea necesititilor diferitor tipuri de
institutii existente in dreptul civil. Pentru satisfa-

@tiin;e juridice// Legal Sciences, nr. 13/2021, ISSN 1857-0976)

of goods is given: Are goods things, tangible or in-
tangible, which constitute the object of a patrimonial
right. That is, as we observe how the category of
things by the legislative definition is seen primar-
ily as a broader notion being corporeal or intan-
gible and which, in order to be classified as goods
must be the object of a patrimonial right. The log-
ic of the respective legal thinking was previously
argued through the prism of the current inspired
by the natural law, which is perfectly noticeable
putting in the foreground the relations between
people in relation to the good and neglecting the
regulation of the relations between man and the
good.

As we mentioned earlier in the German
and Russian doctrine, the emphasis is on mate-
rial objects, perceived in our legislation as things,
as the only possible objects of property rights.
Beginning with German law, § 90 of the BGB
defines goods / things for the interests of the
chapter which denotes exclusively real rights, by
the following phrase: things within the meaning of
the law are only physical objects. The German leg-
islator in other words delimits and specifies con-
cretely what things are and what their interpreta-
tion should be. That definition is given to identify
possible objects used to regulate real rights.

The Russian legislator also has an inter-
esting structure of property regulations. Article
128 of the Russian Civil Code sets out the ob-
jects of civil law; Objects of civil rights include
things (including cash and documentary securi-
ties), other goods, including patrimonial rights
(including money not in cash, non-documentary
securities, digital rights); the results of works and
services; protected results of intellectual activity
and equivalent means (intellectual property); in-
tangible goods. That article denotes all forms of
objects protected or that can be treated in the
light of civil law. We notice that the Russian legis-
lator places a multitude of categories, some being
more concrete and others more obscure in order
to identify in fact the objects for different types
of legal relations of civil law. That delimitation is
used to meet the needs of different types of insti-
tutions existing in civil law. In order to satisfy the
interests of our work, it is important to differenti-
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cerea intereselor lucririi noastre, este importanta
diferentierea categoriei de lucruri de bunuri, drep-
turi si alte tipuri de obiecte reglementate de cod.
Coroborarea in aceastd maniera a obiectelor drep-
tului civil mai este cunoscuta sub forma principiului
specializarii (Spezialitaetsprinzip, Bestimmtheits-
grundsatz) [12 p. 209, 223-225]. Acest principiu
pune anumite limite si specificiri asupra obiectelor
diverselor institutii ale dreptului civil. Ca de exem-
plu in baza acestui principiu drepturile reale spre
deosebire de cele obligationale, pot fi instaurate
asupra unui obiect determinat specific si nu asupra
unei totalitati de bunuri [13 p.11]. Aici putem si
ne referim inclusiv la unele obiecte de mediu cum
ar fi fondul forestier, regnul animal, flora, fauna,
subsolul, resursele funciare etc. care sunt totalitati
de bunuri care ar putea fi obiecte ale tranzactiilor
civile, dar in forma respectivid nu sunt obiecte ale
drepturilor reale.

Conceptul respectiv mai este cunosctu
in doctrina sub termenul de dualitatea dreptului
civil. Dualitatea se referd la rigiditatea dreptului
de a nu fi in acelasi timp atribuit diverselor cate-
gorii. In cazul nostru aceste categorii sunt drep-
turile reale si drepturile obligationale. Principiul
respectiv este prezent in toate sistemele de drept
ce au la baza conceptuald dreptul privat roman
care se manifestd prin cele doud actiuni, actio in
rem si actio in personam. Dualitatea dreptului civil
si anume diviziunea intre drepturile reale si cele
obligationale se rasfringe asupra mai multor cate-
gorii ale raportului juridic, nu doar asupra obiec-
tului reglementat. Ca de exemplu in cazurile drep-
turilor obligationale poate fi determinat imediat
si fara probleme subiectii (creditorul si debitorul)
unei relatii. In cazul drepturilor reale, subiectii
determinati sunt proprietarul sau detinatorii de
alte drepturi reale limitate. Ceea ce priveste cea-
laltd parte, acestia sunt determinagi drept terti,
fara o anumita fatd sau personalitate juridicd,
capatdnd-o doar in momentele ingerintelor ne-
mijlocite de citre acestea in treaba subiectilor
determinati. Dualitatea dreptului civil este un fa-
cilitator in ceea ce serveste conceptele abordate
cu privire la obiectele dreptului de proprietate in
teoria si practica curentelor de drept inspirate din
doctrina ruso-germand, inclusiv pentru tara noas-
trd. Dupa cum a fost afirmat anterior anume aici

ate the category of things from goods, rights and
other types of objects regulated by the code. The
corroboration in this manner of the objects of civil
law is also known as the principle of specialization
(Spezialitaetsprinzip, Bestimmtheitsgrundsatz),
[12 p. 209, 223 - 225] This principle places cer-
tain limits and specifications on the objects of the
various institutions of civil law. As an example,
based on this principle, real rights, as opposed to
obligatory ones, can be established on a specific
determined object and not on a totality of goods.
[13 p11] Here we can also refer to some environ-
mental objects such as the forest fund, the animal
kingdom, flora, fauna, subsoil, land resources, etc.
which are totalities of goods that could be objects
of civil transactions, but in that form are not ob-
jects of real rights.

That concept is also known in doctrine as
the duality of civil law. Duality refers to the ri-
gidity of the law not to be assigned to different
categories at the same time. In our case these cat-
egories are real rights and obligation rights. This
principle is present in all legal systems based on
the concept of Romanian private law, which is
manifested through the two actions, actio in rem
and actio in personam. The duality of civil law,
namely the division between real and obligatory
rights, affects several categories of the legal re-
lationship, not only the regulated object. As for
example, in the case of obligation rights can be
determined immediately and without problems
the subjects (creditor and debtor) of a relation-
ship. In the case of real rights, the determined
subjects are the owner or holders of other limited
real rights. As for the other party, they are de-
termined as third parties, without a certain face
or legal personality, acquiring it only in the mo-
ments of direct interference by them in the mat-
ter of the determined subjects. The duality of civil
law is a facilitator in what serves the concepts ap-
proached regarding the objects of property law
in the theory and practice of the currents of law
inspired by the Russian-German doctrine, includ-
ing for our country. As previously stated, it is here
that the rigidity and differentiation between these
two categories manifests itself more deeply.

Our lawmaker tried to do the same in re-
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rigiditatea si diferentierea intre aceste doud cate-
gorii se manifestd mai aprofundat.

Legiuitorul nostru a incercat sa facd
acelasi lucru in raport cu obiectele reglementa-
te de raporturile civile, clasificind fiecare obiect
pentru a delimita tipurile de institutii specifice
din dreptul civil. Delimitarea bunurilor ca fiind
compuse din drepturi si lucruri de fapt deschi-
de usa spre conceptualizarea criteriilor necesare
pentru a determina trasiturile curentului doctri-
nar adoptat de catre legiuitor. Desi este efectuata
aceastd delimitare, Codul, in majoritatea cazuri-
lor, utilizeaza termenul bun, chiar si atunci cind,
evident, este vorba de lucruri [10 p.79] (de exem-
plu in art. 459-471, 482-499, 500-530, 536-542
etc.) ba chiar mai mult, recent in art. 1108 alin. 4,
ce se refera la contractele de vanzare-cumparare
a apdrut o reglementare ce sund in felul urmator:
Dispozitiile prezentului capitol se aplicd si vanzdrii-
cumpdrdrii drepturilor si altor lucruri, cum ar fi ener-
gia electricd, energia termicd, gazul si apa, furnizate
prin retea, precum si continutului digital, in mdsura
in care aceste dispozitii nu contravin naturii acestor
drepturi sau lucruri. Problema care este depistata
in fraza respectiva este utilizarea termenului de
lucru, care nu coincide §i nu reflecta explicatiile
legiuitorului din art. 455 alin. 2 — lucrurile fiind
obiecte corporale in raport cu care pot exista
drepturi §i obligatii civile. Problema frazei din
1108 alin. (4) este ca dupi cuvintele drepturi si
lucruri (ceea ce de fapt ar constitui categoria de
bunuri conform art.455), legiuitorul di exemple
ale obiectelor care in nici un caz nu pot fi incadra-
te drept lucruri, cum ar fi energia termica, gazul,
energia electrica, apa, bunurile digitale. Aceste ca-
tegorii dupa cum a fost specificat anterior, ar pu-
tea fi incluse in categoria quasi-lucrurilor, care nu
detin toate elementele de a fi considerate lucruri,
au elemente tangentiale cu drepturile si sunt in-
cadrate de catre legiuitor in categoria bunurilor.
Respectiv, pentru a nu crea mai multe discrepante
in conceptiile juridico-teoretice existente, propu-
nem inlocuirea termenului lucru din alinieatul
respectiv pe cel de bun sau introducerea unei ca-
tegorii noi de quasi-lucruri in cartea a doua, titlul
I, si atribuind toate obiectele enumerate de legiui-
tor ce nu sunt lucruri si nici drepturi, dar fac parte
din categoria de bunuri la aceasti categorie.
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lation to the objects regulated by civil relations,
classifying each object to delimit the types of spe-
cific institutions of civil law. The delimitation of
the goods as being composed of rights and things
in fact opens the door to the conceptualization of
the necessary criteria to determine the features of
the doctrinal current adopted by the legislator.
Although this delimitation is made, the Code, in
most cases, uses the term good, even when, ob-
viously, it is about things [10 p79] (for example
in art. 459-471, 482-499, 500-530, 536 -542 etc.)
even more, recently in art. 1108 para. 4, which
refers to sale-purchase contracts, a regulation has
appeared that reads as follows: The provisions of
this chapter also apply to the sale-purchase of rights
and other things, such as electricity, heat, gas and
water, provided by network, as well as digital con-
tent, insofar as these provisions do not contradict the
nature of these rights or things. The problem that is
detected in the respective sentence is the use of
the term things, which does not coincide and does
not reflect the explanations of the legislator from
art. 4SS para. 2 - things being corporeal objects
in relation to which there may be civil rights and
obligations. The problem with the phrase from
1108 paragraph 4 is that according to the words
rights and things (which in fact would constitute
the category of goods according to art. 455), the
legislator gives examples of objects that in no case
can be classified as things, such as thermal energy,
gas, electricity, water, digital goods. These catego-
ries as specified above could be included in the
category of quasi-things, which do not have all
the elements to be considered things, have tan-
gential elements with the rights and are classified
by the legislator in the category of goods. Respec-
tively, in order not to create more discrepancies
in the existing legal-theoretical conceptions, we
propose to replace the thing term from the re-
spective paragraph with the good one or to intro-
duce a new category of quasi-things in the second
book, title I, of the civil code and assigning all the
objects listed by the legislator. which are neither
things nor rights, but are part of the category of
goods.
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