(

@ Anale stiintifice ale Academiei ,Stefan cel Mare” a MAI al Republ
Scientific Annals of the Academy “Stefan cel Mare” of MIA

=

icii Moldova

)

CZU 343.9+343.1

RAPORTUL DINTRE ACTIVITATEA
SPECIALA DE INVESTIGATIE
SI ACTIVITATEA DE URMARIRE PENALA

Boris GLAVAN,
doctor in drept, conferentiar universitar

DOI 10.5281/zenodo.5069369

RELATIONSHIP BETWEEN THE SPECIAL
INVESTIGATION ACTIVITY AND THE
CRIMINAL PROSECUTION ACTIVITY

Boris GLAVAN,
PhD, Associate Professor

In lucrare este abordati una din cele mai delicate si
actuale probleme din domeniul jurisprudentei, si anu-
me, raportul dintre activitatea speciald de investigatii
si activitatea de urmdrire penald. Autorul scoate in
evidentd asemdndrile si deosebirile esentiale dintre
aceste doud genuri de activitate. Sunt abordate si unele
prevederi legale, precum si unele viziuni teoretice care
creeazd confuzie in privinta subiectului discutat.
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vestigare, proces penal, urmdrire penald, procedeu pro-
batoriu, probd.

The paper addresses one of the most delicate and
current issues in the field of jurisprudence, namely, the
correlation of the special investigation activity with the
criminal investigation activity. The author highlights
the essential similarities and differences between these
two types of activity. Some legal provisions are also
addressed, as well as some theoretical views that create
confusion regarding the topic discussed.

Keywords: special activity of investigations, spe-
cial measures of investigations, special techniques of
investigation, technical supervision, criminal trial,
prosecution, evidentiary procedure, evidence.

Introducere.
stiintific din ultimele decenii a oferit omenirii
intregi numeroase avantaje si beneficii (internet,
tehnologii si retele de socializare si comunicare),
dar si mediul criminal a invatat sd profite din plin
de pe urma acestuia, dezvoltind metode tot mai
sofisticate si mai organizate de actiune. In plus,
peste tot in lume au apdrut si continud sa apara
noi tipuri de infractiuni (fraude economice, tra-
fic ilegal de persoane, armament, droguri, medi-
camente, substante radioactive, acte de terorism,
coruptie etc.), a ciror investigare implica i reactii

Progresul  tehnologico-

adecvate din partea organelor competente ale sta-
telor lumii ce constau in gasirea la nivel national
a oportunititilor adecvate de combatere a noii
criminalitti.

In acest scop, principala obligatie a organe-
lor de ocrotire a normelor de drept devine colec-
tarea si prelucrarea informatiilor din diferite surse
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Introduction. The technological-scientific
progress of the last decades has offered to the whole
humanity numerous advantages and benefits (in-
ternet, technologies and social and communica-
tion networks), but also the criminal environment
has learned to take full advantage of it, developing
more sophisticated and organized methods. In ad-
dition, new types of crime have emerged and con-
tinue to occur throughout the world (economic
fraud, illicit trafficking in human beings, weapons,
drugs, medicines, radioactive substances, acts of
terrorism, corruption, etc.), the investigation of
which also involves reactions from the competent
bodies of the states of the world, which consist in
finding appropriate opportunities at national level
to combat the new crime.

To this end, the main obligation of law
enforcement bodies becomes the collection and



si formarea unei concluzii coerente cu privire la
anumite evenimente concrete. Pentru a face fatd
in mod eficient unor astfel de situatii, serviciile de
investigatii devin, de asemenea, sistematizate si
specializate in ceea ce priveste aplicarea tehnicilor
si metodelor de investigatii.

Conventional, activitatea investigatiilor
penale a fost divizata in proactiva si reactiva. Pana
de curind, modelul dominant al activitatii de
investigatii penale era tipul reactiv, bazat intot-
deauna pe probarea istorici a faptelor din trecut
[1]. Acest model de investigatii penale presupune
strangerea probelor in mod obisnuit: interogarea
martorilor, perchezitia, ridicarea de obiecte si do-
cumente financiare sau de altd natura. Astfel de
investigatii s-au dovedit a fi in general eficiente
acolo unde, de exemplu, exista martori de incre-
dere capabili si ofere probe evidente sau exista
un banuit sau inculpat care a fost dispus sa coo-
pereze cu autoritatile si sa denunte sau si depuna
marturie impotriva asociatilor sii criminali, sau
acolo unde existd o ,pistd” detaliata a tranzactiilor
financiare [2].

Acest model de investigatii insd in ulti-
ma perioadd s-a dovedit a fi mai putin eficient
pentru combaterea noilor forme de criminali-
tate, fapt pentru care s-a si recomandat la nivel
international folosirea tehnicilor speciale de
investigatii [3]. Activitatea de investigatii proac-
tiva este utilizatd atunci cind oamenii legii prezic
ca va fi comisa o infractiune, sau o detecteazi si
respectiv previn comiterea ei in mod proactiv.
Acest tip de investigatii este utilizat cu o frecventi
tot mai mare intr-o gama largd de jurisdictii pen-
tru combaterea criminalitatii grave si a ilicitului
financiar. Investigatiile proactive oferd organelor
competente posibilitatea detectdrii si impiedi-
carii suspectilor de a-si continua activitatile cri-
minale; in plus, poate avea ca rezultat obtinerea
de date pretioase ce ar demonstra comiterea
infractiunilor [1].

Problema cea mai sensibild si care nu gi-a
epuizat actualitatea nici pana in prezent con-
std in utilizarea in procesul probator a rezulta-
telor obtinute in cadrul activititii proactive de
investigatii, numita in limbajul national actual ac-
tivitatea speciali de investigatii (ASI).

Ca o solutie a acestei probleme, in 2012,
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processing of information from different sources
and the formation of a coherent conclusion on
certain concrete events. In order to deal effective-
ly with such situations, investigation services are
also becoming systematized and specialized in
the application of investigation techniques and
methods.

Conventionally, the activity of criminal
investigations has been divided into proactive
and reactive. Until recently, the dominant mod-
el of criminal investigation was the reactive type,
always based on historical evidence of past facts
[1]. This model of criminal investigation usually
involves gathering evidence: questioning wit-
nesses, searching, picking up objects or financial
or other documents. Such investigations have
proven to be generally effective where, for exam-
ple, there are reliable witnesses capable of pro-
viding obvious evidence or there is a suspect or
defendant who has been willing to cooperate with
the authorities and to denounce or testify against
associates, or where there is a detailed “track” of
financial transactions [2].

However, this model of investigation has
recently proved to be less effective in combating
new forms of crime, which is why it has been rec-
ommended internationally to use special inves-
tigation techniques [3]. Proactive investigative
activity is used when law enforcement officers
predict that a crime will be committed, or detect
it and prevent it from being proactively commit-
ted. This type of investigation is being used more
and more frequently in a wide range of jurisdic-
tions to combat serious crime and financial illicit.
Proactive investigations provide the competent
authorities with the possibility of detecting and
preventing suspects from continuing their crimi-
nal activities; in addition, it can result in obtaining
valuable data that would demonstrate the com-
mission of the offenses [1].

The most sensitive issue, which has not
been exhausted so far, is the use in the evidentiary
process of the results obtained in the proactive in-
vestigation activity, called in the current national
language the special investigation activity (SIA).

As a solution to this problem, in 2012,
Chapter III of the CPC of the Republic of Mol-
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Capitolul III al CPP al RM (Mijloacele de pro-
bi si procedeele probatorii) a fost completat cu
Sectiunea V — Activitatea speciald de investigatii,
in cadrul careia se regasesc 3/4 din totalul celor
20 de masuri speciale de investigatii (MSI) pre-
vazute in Legea nr.59/2012 cu privire la activita-
tea speciala de investigatii. Aceastd reforma insd a
schimbat in esenta lucrurile, fiindca ASI, dintr-o
activitate prioritar proactiva a devenit imediat o
activitate prioritar reactiva. In aceste conditii, de-
vine foarte complicat s intelegem raportul din-
tre ASI si AUP (activitatea de urmarire penali).
Sunt aceste genuri de activitate in raport de parte
a unui intreg sau in raport de independenta una
fatd de alta?

Metodologia studiului cuprinde metodele
traditionale de cercetare: logicd, analiza si sinte-
za, deductie si inductie, observatie si comparatie.
In baza analizei materialelor pertinente (literatu-
ra de specialitate, note si avize ale proiectelor de
lege, alte materiale relevante, legislatia nationala
si din striinitate) sunt formulate concluziile si
propunerile corespunzitoare.

Rezultate obtinute si discutii. De la origini
si pana pe la mijlocul sec.XIX nu au existat crite-
rii clare de demarcare intre activitatea de urma-
rire penala si activitatea numiti astazi, conform
legislatii nationale, speciala de investigatii, deoa-
rece ambele tipuri de activitate erau desfasurate
de unii si aceiasi functionari. Desfisurarea anche-
tei si toate masurile legate de aceasta (de ciuta-
re, investigare, urmarire, identiﬁcare) apartineau
politiei [4]. De fapt, se poate spune ci la acea eta-
pa activitatea speciald de investigatii era incd in
faza incipienta de dezvoltare.

Potrivit surselor doctrinare, activitatea
speciald de investigatii era initiatd in cazul unor
infractiuni importante, atunci cind descoperirea
autorilor era consideratd necesard din punctul
de vedere al securititii publice. In astfel de ca-
zuri, formalitatile legale stabilite pentru asigura-
rea corectitudinii anchetei se dovedeau a fi prea
complicate si neeficiente pentru identificarea
faptasilor. La realizarea investigatiilor speciale
legea si formalitatile procesuale erau sacrificate
in favoarea necesitatii de descoperire a faptagilor
cu orice pret. Atunci cand totusi cerintele legii nu
erau abandonate complet, cu fiptasii se incheia

dova (Means of Evidence and Evidence Proce-
dures) was completed with Section V - Special
Investigation Activity, which includes 3/4 of
the total of 20 special investigations measures
(SIM) provided in Law no. $9/2012 on the spe-
cial investigation activity. However, this reform
essentially changed things, because SIA, from a
priority proactive activity, immediately became a
priority reactive activity. Under these conditions,
it becomes very complicated to understand the
relationship between SIA and CIA (criminal in-
vestigation activity). Are these kinds of activities
in relation to part of a whole or in relation to inde-
pendence from each other?

The study methodology includes tradi-
tional research methods: logic, analysis and syn-
thesis, deduction and induction, observation and
comparison. Based on the analysis of relevant
materials (literature, notes and opinions of draft
laws, other relevant materials, national and for-
eign legislation) the corresponding conclusions
and proposals are formulated.

Results obtained and discussions. From
its origins until the middle of the 19th century,
there were no clear demarcation criteria between
the criminal investigation activity and the activity
called today, according to the national legislation,
special for investigations, because both types of
activity were carried out by some and the same of-
ficials. The investigation and all related measures
(search, investigation, pursuit, and identification)
belonged to the police [4]. In fact, it can be said
that at that stage the special investigation activity
was still in the early stages of development.

According to doctrinal sources, the special
investigative activity was initiated in case of im-
portant crimes, when the discovery of the perpe-
trators was considered necessary from the point
of view of public security. In such cases, the legal
formalities established to ensure the correctness
of the investigation proved to be too complicated
and inefficient to identify the perpetrators. At the
time of the special investigations, the law and the
procedural formalities were sacrificed in favor of
the need to discover the perpetrators at any cost.
When, however, the requirements of the law were
not completely abandoned, an agreement was
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un acord, care era mai mult sau mai putin profita-
bil pentru satisfacerea nevoii mentionate mai sus.
Investigatiile erau efectuate in secret si oamenii
legii actionau la propria discretie. Cea mai mici
suspiciune era suficienta nu doar pentru a intero-
ga pe oricine, ci §i pentru a intra in casa oricui si
chiar pentru al aresta. Cei arestati erau tinuti in
captivitate pe intreaga durati a investigatiilor, iar
functionarii nu purtau nici un fel de raspundere
pentru deciziile luate [S].

Prin adoptarea Codului procedurilor pe-
nale din 1864 [6] cele doud genuri de activi-
tate (urmirire penald si activitatea speciala de
investigatii) au fost delimitate oficial. Conform
art.253 al respectivului Cod, atunci cdnd semnele
infractiunii erau neclare, indoielnice sau surse-
le de comunicare a crimei erau nesigure, politia
era obligatd, inainte de a raporta cazul organu-
lui de urmarire penald, si se incredinteze prin
cercetarea penali (posmamme) daci intr-adevir
a avut loc cazul si daca acesta continea semnele
infractiunii. La efectuarea cercetirii penale politia
avea competenta sa colecteze toate informatiile
necesare prin intermediul activitatii speciale de
investigatii (posbick), chestiondri si urmariri tai-
nice fara insa sd efectueze perchezitii sau ridicari
de obiecte (art.254).

Ulterior, in cadrul subdiviziunilor de poli-
tie, apoi militie, au fost create subdiviziuni speci-
alizate (cpIckHbIe OTAeAeHNMS ) care realizau cerce-
tarea penald si activitatea speciald de investigatii
[7].

Conform art.29 al Bazelor legislatiei pe-
nale unionale si a republicilor unionale adoptate
in 1958 de Sovietul Suprem al URSS, organele
de cercetare penali erau obligate ,sa intreprinda
masurile operative de investigatie necesare” in
scopul depistarii infractiunilor si persoanelor care
le comiteau. In temeiul acestui act, prescriptii si-
milare au fost incluse §i in Codurile de procedura
penala ale tuturor republicilor unionale, inclusiv
in cel al RSSM din 1961.

In alin.(1) al art.100 era previzut: ,Pe sea-
ma organelor de cercetare penali se pune luarea
unor masuri de investigatie operativa, inclusiv fo-
losirea imprimarilor video i sonore, filmirii, foto-
grafierii in scopul descoperirii indicilor infractiu-
nii si a persoanelor care au sivarsit-o, identificarii
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reached with the perpetrators, which was more
or less profitable to satisfy the need mentioned
above. The investigations were carried out in se-
cret and the law enforcement officers acted at
their own discretion. The slightest suspicion was
enough not only to interrogate anyone, but also
to enter anyone’s home and even arrest him. The
detainees were held captive for the duration of
the investigation, and officials were not responsi-
ble for any decisions taken. [5]

By adopting the Code of Criminal Proce-
dure of 1864 [6], the two types of activity (crimi-
nal prosecution and special investigative activity)
were officially delimited. According to art.253 of
the respective Code, when the signs of the crime
were unclear, doubtful or the sources of commu-
nication of the crime were uncertain, the police
were obliged, before reporting the case to the
criminal investigation body, to entrust them-
selves with the criminal investigation (s03Hanmue)
if -the case really took place even if it contained
the signs of the crime. When conducting the crim-
inal investigation, the police had the competence
to collect all the necessary information through
the special activity of investigations (posbick),
questionnaires and mysterious pursuits without,
however, conducting searches or picking up ob-
jects (art. 254).

Subsequently, within the police subdivi-
sions, then the militia, specialized subdivisions
were created (CbICKHbIe OTAeAeHI/ISI) that carried
out criminal investigation and special investiga-
tive activity [7].

According to Article 29 of the Bases of Un-
ion Criminal Law and Union Republics adopt-
ed in 1958 by the Supreme Soviet of the USSR,
criminal investigation bodies were obliged “to
take the necessary operative investigative meas-
ures” in order to detect crimes and the persons
who committed them. Under that act, similar re-
quirements were included in the Codes of Crim-
inal Procedure of all the republics of the Union,
including the Code of MSSR of 1961.

In paragraph (1) ofart.100 it was provided:
-0, the identification of the factual data, which can
be used as evidence in the criminal case after their
verification, in accordance with the criminal pro-
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datelor faptice, care pot fi folosite in calitate de
probe in cauza penala dupa verificarea lor, in con-
formitate cu legislatia de proceduri penald”.

In temeiul alin.(2) al aceluiasi articol or-
ganele de cercetare penald aveau, de asemenea,
obligatia de a lua toate masurile necesare pentru
prevenirea §i curmarea infractiunii i pentru apli-
carea, in caz de necesitate, a masurilor de protec-
tie de stat fatd de persoanele care acordau ajutor
in procesul penal, daci exista pericolul pentru via-
ta, sindtatea sau averea lor.

Dacid existau indicii infractiunii, pentru
care ancheta preliminard era obligatorie, orga-
nul de cercetare penala pornea procesul penal
si, cilauzindu-se de dispozitiile CPP, timp de 10
zile, efectua actele de urmirire ce nu puteau fi
amdnate, in vederea descoperirii §i pastrarii ur-
melor infractiunii: cerceta cazul la fata locului,
ficea perchezitie domiciliard, ridica obiecte sau
documente, asculta convorbirile telefonice si alte
convorbiri, ficea perchezitie corporali, retinea si
interoga persoanele binuite, asculta partea vata-
matd si martorii lor in caz de necesitate, ordona
expertiza i lua masuri in vederea asigurarii acti-
unii civile sau a unei eventuale confisciri a averii.
Despre infractiunea descoperiti si inceperea cer-
cetarilor era anuntat imediat procurorul, iar dupi
indeplinirea actelor de urmadrire, ce nu puteau
fi aménate dosarul era transmis anchetatorului
penal, fiind intocmitd o ordonanta in acest sens.
Dupa acest moment organul de cercetare penald
putea efectua acte de urmdrire si investigatii nu-
mai la comanda procurorului sau anchetatorului
penal, iar dacd infractorul rimanea nedescoperit,
organul de cercetare penala era obligat si ia ma-
surile operative si de investigatie necesare pentru
identificarea infractorului, comunicind rezultate-
le obtinute procurorului sau anchetatorului penal
(art.101 al CPP din 1961).

Deoarece procedura de desfagurare a MSI
pand in 1994 a fost reglementata prin acte norma-
tive departamentale clasificate cu parafa ,pentru
uz de serviciu”, ,secret” si ,strict secret”, iar rezul-
tatele ASI erau intocmite sub forma de rapoarte si
note informative, informatiile continute in aces-
tea erau folosite doar in calitate de informatii ori-
entative [8].

Adoptarea la inceputul anilor "90 ai secolu-
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cedure legislation”.

Pursuant to paragraph (2) of the same ar-
ticle, the criminal investigation bodies were also
obliged to take all necessary measures to prevent
and put an end to the crime and to apply, if nec-
essary, state protection measures against persons
who they provided assistance in criminal pro-
ceedings if there was a danger to their life, health
or property.

If there were indications of the crime, for
which the preliminary investigation was manda-
tory, the criminal investigation body started the
criminal process and, guided by the provisions
of the CPC, for 10 days, performed the prosecu-
tion acts that could not be postponed, in order
to discover and keep traces of the crime: investi-
gate the case on the spot, search the house, pick
up objects or documents, listen to telephone and
other conversations, search the body, detain and
interrogate suspects, listen to the injured party
and their witnesses if necessary, order the exper-
tise and take action in in order to ensure the civil
action or a possible confiscation of the property.
The prosecutor was immediately notified about
the discovered crime and the beginning of the
investigations, and after the completion of the
investigation documents, which could not be
postponed, the file was sent to the criminal in-
vestigator, and an ordinance was drawn up in this
regard. After this moment, the criminal investi-
gation body could carry out follow-up acts and
investigations only at the order of the prosecutor
or criminal investigator, and if the offender re-
mained undiscovered, the criminal investigation
body was obliged to take the necessary operative
and investigative measures to identify the offend-
er, communicating the results to the prosecutor,
or the criminal investigator (art. 101 of the CPC
of 1961).

As the procedure for carrying out the SIM
until 1994 was regulated by departmental nor-
mative acts classified with the initials “for service
use”, “secret” and “top secret”, and the results of
the SIA were prepared in the form of reports and
information notes, the information contained in
them they were used only as indicative informa-
tion [8].



lui trecut a unei legi speciale cu privire la activi-
tatea operativd de investigatii atat in tara noastra,
cat si in restul republicilor ex-sovietice, a servit
drept catalizator in dezvoltarea acestui gen de
activitate. Foarte multi cercetdtori s-au implicat
activ in identificarea si solutionarea problemelor
AS], fiind elaborate multiple comentarii, manua-
le, monografii, teze de disertatie, articole si comu-
niciri stiintifice. Totusi unele probleme concep-
tuale au devenit extrem de sensibile, iar discutiile
contradictorii nu incetinesc nici pina astizi,
una dintre acestea fiind raportul AUP si ASIL. Se
pare totusi ca solutionarea acestei probleme este
strans legata de rezolvarea problemei utilizrii in
procesul probator a rezultatelor obtinute prin re-
alizarea MSI.

Abordirile teoretico-stiintifice pe margi-
nea acestui subiect in linii generale pot fi divizate
in doud parti. Prima parte cuprinde lucrérile cer-
cetatorilor care se pronuntd pentru fuziunea ASI
si AUP ca o solutie la problema utilizirii in proce-
sul probator a rezultatelor obtinute prin realizarea
MS], a doua parte cuprinde cercetarile expertilor
care dezaproba un astfel de concept.

Printre sustindtorii conceptului fuziunii ce-
lor doud genuri de activitate se numara: Volynsky
AF.[9], BaranovA.M. [10], CoxoaoB A.H. [11],
Kosryn H.H. [12], Mazunin Ya.M., Mazunin
Ya.P. [13].

Din tabara oponentilor respectivului con-
cept fac parte: Acrapnes 10. B. [14], Sheifer S.A.
[15], Ghinzburg A.Ya. [16], Novikov E.A., Shu-
milin S.F. [17], Ahpanov E.A., Han A.L. [18].

Ciutarea unei solutii la problema utilizarii
in procesul penal a rezultatelor ASIi-a condus pe
legiuitorii unui numar de tiri la concluzia ci cea
mai buna solutie ar fi integrarea ASI in PP. Deci-
zia adoptata a fost pusi in aplicare prin includerea
masurilor operative (speciale) de investigatii in
CPP al: Lituaniei (2002); Estoniei (2003); Leto-
niei (2005); Republicii Moldova (2012); Ucrai-
nei (2012); Georgiei (2014); Republicii Ka-
zahstan (2014); Republicii Kargazstan (2019).

Este de remarcat faptul ca fiecare dintre
aceste state a solutionat problema integrarii ASI
in PP in felul sauy, in functie de particularitatile
propriului sistem de drept, comun pentru toate
este faptul ci rezultatele obtinute prin realizarea
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The adoption in the early 1990s of a special
law on the operative investigation activity both
in our country and in the rest of the ex-Soviet re-
publics, served as a catalyst in the development of
this kind of activity. Many researchers have been
actively involved in identifying and solving SIA
problems, having developed multiple comments,
textbooks, monographs, dissertation theses, ar-
ticles and scientific communications. However,
some conceptual issues have become extremely
sensitive, and contradictory discussions have not
slowed down to this day, one of which is the CIA
and SIA report. It seems, however, that solving
this problem is closely linked to solving the prob-
lem of using in the trial the results obtained by
achieving SIM.

Theoretical-scientific approaches to this
topic can be broadly divided into two parts. The
first part includes the work of researchers who ad-
vocate the merger of SIA and CIA as a solution
to the problem of using in the trial the results ob-
tained by achieving SIM, the second part includes
the research of experts who disapprove of such a
concept.

Proponents of the concept of merging the
two types of activity include: Volynsky A.F. [9],
Baranov A.M. [10], Sokolov A.N. [11], Kovtun
N.N. [12], Mazunin Ya.M., Mazunin Ya.P. [13].

The opponents of that concept include: As-
tafiev Yu. V. [14], Sheifer S.A. [15], Ghinzburg
AYa.[16], Novikov E.A., Shumilin S.F. [17], Ah-
panov E.A,, Han A.L. [18].

The search for a solution to the problem of
using the results of the SAI in the criminal process
led the legislators of a number of countries to the
conclusion that the best solution would be the in-
tegration of the SIA in the PP. The adopted deci-
sion was implemented by including (special) op-
erational measures of investigations in the CPC
of: Lithuania (2002); Estonia (2003); Latvia
(2005); Republic of Moldova (2012); Ukraine
(2012); Georgia (2014); Republic of Kazakhstan
(2014); Republic of Kyrgyzstan (2019).

It is noteworthy that each of these states
has solved the problem of integrating SIA in PP
in its own way, depending on the particularities
of its own legal system, common to all is that the
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MSTI in cele din urmi, dupa verificare, sunt accep-
tate si recunoscute ca probe. Deosebirea esentiala
insd vizavi de problema in cauzi este faptul ca
unele state, dupa includerea MSI in CPP, au pis-
trat atat caracterul lor proactiv, cat si cel reactiv
(Lituania, Estonia si Letonia), restul statelor limi-
tatindu-se doar la caracterul reactiv al MSI.

Desigur, trebuie mentionat si faptul ca
pani in prezent, in toate tirile ex-sovietice care
au adoptat modelul reglementarii MSI in CPP,
cu exceptia Estoniei, continui sa functioneze
legile speciale privind activitatea operativa de
investigatii, acestea pastrind caracterul proac-
tiv al MSI. Problema insa riméne iardsi nerezol-
vatd dacd vorbim despre utilizarea rezultatelor
obtinute prin MSI realizate in temeiul legilor spe-
ciale i nu al CPP.

Estonia este singura tara care a incercat sa
integreze pe deplin ASI in textul CPP. Dar trebu-
ie precizat si faptul ca, potrivit CPP al Estoniei,
ycolectarea informatiilor despre o infractiune in
cursul procesului penal” nu este singura sarci-
nd ce poate fi realizatd prin MSI, realizarea MSI
fiind posibila si pentru depistarea si curmarea
infractiunilor in curs de pregitire (pct.1 al alin.
(1) al art.126.2). Cu alte cuvinte, sfera MSI con-
form prevederilor CPP al Estoniei depiseste cu
mult sfera procedurilor penale.

Reforma juridica din 2012, prin care s-a ab-
rogat Legea nr.45/1994 si pusi in aplicare Legea
nr.59/2012, precum si includerea in CPP a unui
sir de masuri speciale de investigatii au urmarit
in mod special promovarea ideii de reunificare a
AUP cu ASI prin excluderea diferentelor dintre
actiunile de urmadrire penala si masurile speciale
de investigatii. Acest pas al legiuitorului national
poate fi inteles ca pe o dorintd de a acorda mai
multd valoare informatiilor obtinute prin instru-
mentele operative de culegere a informatiilor, dat
fiind faptul ca metodele traditionale publice de
acumulare a probelor au devenit mai putin efici-
ente pentru combaterea criminalitatii actuale.

Desi aceasta idee pare, la prima vedere, des-
tul de utila, consideram totusi cd problema utili-
zarii rezultatelor obtinute prin realizarea MSI nu
a fost solutionatd pana la capat. Se pare ca simpla
introducere a MSI in CPP nu a schimbat cu ni-
mic statutul juridic al respectivelor masuri si nici

results obtained by achieving SIM are finally, af-
ter verification, accepted and recognized as evi-
dence. However, the key difference from the issue
is that some states, after the inclusion of SIM in
the CPC, have retained both their proactive and
reactive character (Lithuania, Estonia and Lat-
via), the rest of the states being limited only to the
reactive character of SIM.

Of course, it should also be noted that so
far, in all ex-Soviet countries that have adopted
the model of SIM regulation in the CPC, except
Estonia, special laws on the operational activity
of investigations continue to operate, while main-
taining the proactive nature of SIM. However, the
problem remains unresolved if we talk about the
use of the results obtained through SIM achieved
under special laws and not the CPP.

Estonia is the only country that has tried
to fully integrate SIA into the text of the CPC.
But it should also be noted that, according to the
Estonian CPC, “collecting information about
a crime during criminal proceedings” is not the
only task that can be accomplished through SIM,
as SIM are also possible for detecting and ending
crimes in preparation (pct.l in paragraph (1) in
art.126.2). In other words, the scope of the SIM
under the provisions of the Estonian CPC goes
far beyond the scope of criminal proceedings.

The legal reform of 2012, which repealed
Law no. 45/1994 and implemented Law no.
59/2012, as well as the inclusion in the CPC of
a series of special investigative measures aimed in
particular at promoting the idea of reunification
of the CIA with SIA by excluding the differences
between criminal prosecution and special inves-
tigative measures. This step of the national legis-
lator can be understood as a desire to give more
value to the information obtained through the
operative tools of gathering information, given
that traditional public methods of gathering ev-
idence have become less effective in combating
current crime.

Although this idea seems, at first sight,
quite useful, we still consider that the problem
of using the results obtained by achieving SIM
has not been solved to the end. It seems that the
simple introduction of SIM in the CPC did not
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al rezultatelor obtinute prin intermediul acestora,
ba dimpotrivi, a creat o multime de incoerente
dintre prevederile Legii nr.59/2012 si CPP si a
generat incertitudine cu privire la raportul dintre
ASI si AUP.

Se pare ci legiuitorul nu are o viziune sufi-
cient de clara ce ar trebui sa se inteleaga prin ASI,
fiindca a oferit doua definitii diferite in acest sens.
Pe de o parte, activitatea speciald de investigatii
este o totalitate de actiuni de urmdrire penala
(art.1321 al CPP al RM), iar pe de alti parte, o
procedura cu caracter secret si/sau public (art.1
al Legii RM nr.59).

Totodata, sunt confundate si actiunile
de urmdrire penala cu masurile speciale de
investigatii. Referindu-se la aceleasi instrumente
juridice de obtinere a informatiilor, legiuitorul
le numeste uneori actiuni de urmarire penala
(art.1321 alin.(1) CPP al RM), alteori misuri
speciale de investigatie (art.1321 alin.(2) CPP al

In acest context, tinind cont de literatura
de specialitate se poate mentiona cu certitudine
ca activitatea speciald de investigatii nu se identi-
fici cu o totalitate de actiuni de urmarire penala
precum este stipulat in art.1321 al CPP.

Activitatea speciald este mai cuprinzitoare
dupi sfera de actiune decat cumulul de actiuni de
urmirire penald. In plus, activitatea speciala de
investigatii in raport cu cea de urmadrire penala
nu poate fi tratat ca parte a unui intreg. Aceste
doua activitati sunt foarte apropiate una fata de
alta, ambele sunt genuri de activitate de stat ale
organelor de drept, ambele, in linii generale, au
aceeasi menire sociald - lupta impotriva criminali-
tatii, insa riman totusi diferite dupa un sir de alte
criterii.

In primul rind, trebuie mentionat faptul ca
ASI spre deosebire de AUP are si alte directii de
activitate decat investigarea infractiunilor. Cauta-
rea persoanelor disparute fird urmi, de exemplu,
in absenta semnelor unei infractiuni (art.2 din Le-
geanr.59/ 2012) nu tine de cercetarea sau desco-
perirea vreunei infractiuni. Aceasta distinge ASI
de AUP, deoarece pentru AUP aceasti directie
este absolut necesard. Directia cercetirii si des-
coperirii infractiunilor pentru ASI este poate cea
mai practicata §i cea mai mediatizata, insa nicide-
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change the legal status of those measures or the
results obtained through them, on the contrary, it
created a lot of inconsistencies between the pro-
visions of Law no. 59/2012 and CPP and gener-
ated uncertainty about the relationship between
SIA and CIA.

It seems that the legislator does not have a
sufficiently clear vision of what should be under-
stood by SIA, because he offered two different
definitions in this regard. On the one hand, the
special investigation activity is a totality of crim-
inal prosecution actions (art. 132! of the CPC of
the Republic of Moldova), and on the other hand,
a secret and / or public procedure (art. 1 of the
Law of the Republic of Moldova no.59/2012).

At the same time, the criminal prosecution
actions are confused with the special investigative
measures. Referring to the same legal instruments
for obtaining information, the legislator some-
times calls them criminal prosecution actions
(art. 132! para. (1) CPC of the Republic of Mol-
dova), other times - special investigative meas-
ures (art. 132! para. (2) CPC of the RM).

In this context, taking into account the spe-
cialized literature, it can be mentioned with cer-
tainty that the special investigation activity is not
identified with a totality of criminal prosecution
actions as stipulated in art.132" of the CPC.

The special activity is more comprehensive
in terms of scope than the accumulation of crim-
inal prosecution actions. In addition, the special
investigative activity in relation to the criminal
prosecution activity cannot be treated as part
of a whole. These two activities are very close to
each other, both are types of state activity of law
enforcement agencies, both, in general, have the
same social purpose - the fight against crime, but
still remain different according to a number of
other criteria.

First of all, it should be mentioned that
SIA, unlike CIA, has and other directions of ac-
tivity than the investigation of crimes. The search
for missing persons, for example, in the absence
of signs of a crime (art. 2 of Law no. 59/2012) is
not related to the investigation or discovery of a
crime. This distinguishes SIA from CIA, because
for CIA this direction is absolutely necessary. The
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cum nu este singura directie de activitate.

Urmadrirea penald este o activitate reactiva
si se porneste doar in prezenta unei fapte comi-
se ce contine semnele unei infractiuni, adica post
factum [19], in art.274 CPP - inceperea urmaririi
penale - fiind indicat: ,Organul de urmarire pena-
I3 sau procurorul... dispune in termen de 30 de
zile, prin ordonanta, inceperea urmaririi penale in
cazul in care, din cuprinsul actului de sesizare sau
al actelor de constatare, rezulti cel putin o banu-
iala rezonabila ca a fost sdvarsita o infractiune si
nu exista vreuna din circumstantele care exclud
urmadrirea penald”.

Activitatea speciald de investigatii insa
este o activitate nu doar reactivd, ci §i proactiva
(art.19 Legea nr.59/2012), ceea ce inseamna ca
se initiazd chiar §i in cazul in care infractiunea
se afld incd in starea sa embrionari, la etapa de
conceptualizare, gandire, meditare, planificare,
pregitire, adica pana ca aceasta sa imbrace forma
propriu-zisi a unei infractiuni micar formale ce ar
servi ca temei pentru pornirea UP.

Sarcina ofiterului de investigatii este de a
cunoaste (ce, unde, cine, cum, cind etc.), iar sar-
cina ofiterului de urmarire penald este nu numai
sd cunoascy, ci si sa dovedeasci, si demonstreze
ceea ce cunoagte prin probe [20].

Asttfel, obiectul activitatii speciale de inves-
tigatii este colectarea informatiilor corespunza-
toare ce ar permite realizarea unor sarcini concrete
stipulate expres in lege (prevenirea infractiunilor,
cautarea persoanelor disparute, ciutarea persoa-
nelor care se sustrag de la raispunderea penali sau
executarea pedepsei etc.), iar obiectul urmiririi
penale este colectarea probelor necesare cu pri-
vire la existenta infractiunii, la identificarea fap-
tuitorului, pentru a se constata daci este sau nu
cazul si se transmitd cauza penald in judecatd in
conditiile legii si pentru a se stabili rispunderea
acestuia (art.252 CPP).

Metodele si mijloacele prin care sunt reali-
zate sarcinile celor doud activititi sunt si ele dife-
rite, cele ale activitatii speciale de investigatii sunt
infaptuite sub umbrela principiului conspirativi-
tatii, iar cele ale urmaririi penale in afara acesteia.
Respectiv rezultatele obtinute prin misuri specia-
le de investigatii au un caracter mai mult neoficial,
confidential sau chiar secret, in timp ce rezultatele

direction of research and discovery of crimes for
SIA is perhaps the most practiced and most pub-
licized, but it is by no means the only direction of
activity.

Criminal prosecution is a reactive activity
and is started only in the presence of a committed
deed containing the signs of a crime, the post fac-
tum [19], in art.274 CPP - Initiation of criminal
prosecution - being indicated: “The criminal inves-
tigation body or prosecutor... provides within 30
days, by order, the initiation of criminal proceed-
ings if, from the content of the act of notification
or the acts of finding, there is at least a reasonable
suspicion that an offense has been committed and
there are none of the circumstances that exclude
the prosecution criminal law ”.

However, the special investigation activi-
ty is not only reactive, but also proactive (art. 19
Law no. 59/2012), which means that it is initiat-
ed even if the crime is still in its embryonic state,
at the stage of conceptualization, thinking, medi-
tation, planning, preparation, that is, until it takes
the actual form of an at least formal crime that
would serve as a bSIAs for starting UP.

The task of the investigating officer is to
know (what, where, who, how, when, etc.), and
the task of the prosecuting officer is not only to
know, but also to prove, to prove what he knows
through evidence [20].

Thus, the object of the special investiga-
tion activity is the collection of appropriate in-
formation that would allow the performance of
concrete tasks expressly stipulated in law (crime
prevention, search for missing persons, search for
persons evading criminal responsibility or execu-
tion of punishment, etc.), and the subject of crim-
inal prosecution is the collection of the necessary
evidence regarding the existence of the crime, the
identification of the perpetrator, in order to as-
certain whether or not it is necessary to send the
criminal case to court under the law and to estab-
lish his liability (art. 252 CPC).

The methods and means by which the tasks
of the two activities are carried out are also dif-
ferent, those of the special investigation activity
are carried out under the umbrella of the princi-
ple of conspiracy, and those of the criminal in-
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obtinute prin procedee probatorii au un caracter,
in general, public sau uz de serviciu, in anumite
situatii.

Si, tot in acelasi context, incd o deosebire
extrem de importanta este ca veridicitatea infor-
matiilor, a datelor de fapt, a probelor pana la urma
obtinute prin procedee probatorii este asiguratd
prin raspunderea penald stabilita pentru furniza-
rea informatiilor false (ex: pentru declaratii min-
cinoase de citre martor sau partea vatimatd, con-
cluzii false de citre specialist sau expert (art.312
CP)), iar veridicitatea informatiilor obtinute prin
MSI nu se bucura de astfel de garantii, respectiv
astfel de informatii au un caracter de veridicitate
nesigur, veridicitatea lor bazandu-se mai mult pe
increderea in cel care a furnizat informatiile co-
respunzatoare.

In acest context, remarcim faptul ca nu ori-
ce informatie ce se referd la o anumiti fapta poate
insusi calitatea de probd, dar numai cele care au
parcurs o anumita cale stabiliti concret de Le-
gea procesual-penala si expusa in forma stabilitd
de aceastd lege (art.93 CPP). Daci, de exemplu,
declaratiile unei persoane (martor sau parte vata-
matd) despre o anumiti infractiune au fost acu-
mulate cu incilcarea rigorilor CPP (nu a fost pre-
venitd asupra raspunderii penale pentru darea de
declaratii false (art.10S, 111 CPP)), atunci aceste
declaratii conform art.94 CPP nu pot fi admise ca
probe, deoarece s-ar putea ca persoane nevino-
vate sd fie condamnate pe nedrept si nimeni din
cei care au facut marturii false sa nu poarte nici o
raspundere. Anume pentru a evita astfel de situa-
tii s-a formulat la nivel de principiu de drept con-
form caruia mai bine sa fie scapati zece vinovati
decit sa fie condamnat un nevinovat [21].

Desi aceasta cale de acumulare a informa-
tiilor este una sigurd si garanteaza suficientd in-
credere in realitatea obiectiva a faptei comise, de
multe ori, in special in ultima perioads, aceasta se
dovedeste a fi prea lentd comparativ cu viteza si
modul de operare al infractorilor, respectiv devi-
ne mai putin eficientd pentru prevenirea la timp
a infractiunilor, identificarea rapida a faptasilor
si a participantilor la infractiune, stabilirea locu-
lui in care acestia se eschiveazi de la rispundere
etc. Nerealizarea la timp a retinerii infractorului
poate intarzia procesul luni i chiar ani de zile sau,
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vestigation outside it. Respectively, the results
obtained through special investigative measures
have a more unofficial, confidential or even secret
character, while the results obtained through ev-
identiary proceedings have a generally public or
service use character, in certain situations.

And, also in the same context, another ex-
tremely important difference is that the veraci-
ty of the information, of the factual data, of the
evidence finally obtained through evidentiary
procedures is ensured by the criminal liability es-
tablished for providing false information (eg. for
false statements by witness or injured party, false
conclusions by specialist or expert (art.312 CP)),
and the veracity of the information obtained
through SIM does not enjoy such guarantees, re-
spectively such information have an uncertain ve-
racity character, their veracity being based more
on trust in the person who provided the appropri-
ate information.

In this context, we note the fact that not
any information referring to a certain deed can be
the quality of evidence, but only those that have
followed a certain path established concretely by
the Criminal Procedure Law and exposed in the
form established by this law (art. 93 CPP). If, for
example, the statements of a person (witness or
injured party) about a certain crime were accu-
mulated in violation of the rigors of the CPC (it
was not prevented on criminal liability for giving
false statements (art. 105, 111 CPC)), then these
statements according to art.94 CPC cannot be
admitted as evidence, as innocent persons may be
unjustly convicted and none of those who have giv-
en false testimony shall be held liable. In order to
avoid such situations, it was formulated at the level
of the principle of law that it is better to escape ten
culprits than to convict an innocent person [21].

Although this way of accumulating infor-
mation is a secure one and guarantees sufficient
confidence in the objective reality of the act com-
mitted, often, especially lately, it proves to be too
slow compared to the speed and mode of oper-
ation of criminals, respectively becomes less ef-
tective for the timely prevention of crimes, rapid
identification of perpetrators and participants in
crime, establishing the place where they evade li-
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si mai rau, poate conduce la expirarea termenelor
de prescriptie si crearea in cadrul societatii a sen-
timentului de evitare a pedepsei.

Anume in sprijinul solutionrii acestui gen
de probleme (sarcini) intervine activitatea speci-
ald de investigatii cu toate instrumentele ei juri-
dice de obtinere a informatiilor care, desi, nu se
bucuri atit de mult de credibilitate, in schimb,
sunt obtinute mult mai rapid si in baza carora se
poate asigura buna desfisurare a urmdririi penale.
In cadrul activititii speciale de investigatii persoa-
na care furnizeazi informatii nu numai ci nu este
prevenitd despre rispunderea penala pentru de-
pozitii false dar, de cele mai multe ori, nici nu cu-
noaste sau nu-si dd seama ci discutd cu un agent
al serviciilor speciale.

In activitatea de urmairire penald, accen-
tul se pune pe credibilitatea informatiilor, iar in
activitatea speciala de investigatii accentul sta
pe operativitatea obtinerii lor, anume din aceste
considerente legea anterioard se numea ,,cu privi-
re la activitatea operativi de investigatii” (Legea
nr.45/1994).

Cele spuse nu trebuie intelese in sensul di-
minudrii valorii informatiilor obtinute prin ASI
Informatiile obtinute pe aceasta cale sunt foarte
pretioase, in primul rind, sub aspectul operativi-
tatii lor, acestea oferind oportunitatea realizarii
masurilor de neamanat, de inliturare a prejudici-
ilor iminente, deseori chiar foarte mari i irecupe-
rabile. Se poate intimpla insa ca aceste informatii
sa nu fie adeviarate, demonstrandu-se intr-un final
cd in discutia interceptatd, de exemplu, si se fi
mintit, sau sd se fi urmairit o manipulare, o dez-
informare. Astfel de cazuri necesitd a fi tratate ca
pe niste alarme false. Folosirea insd a acestor in-
formatii in calitate de probe fara a trece examenul
procesual penal poate conduce la condamnarea
unei persoane nevinovate.

Prin urmare, ajungem la concluzia cd infor-
matiile obtinute prin MSI nu sunt folosite direct
ca probe in procesul penal, dar necesita sa parcur-
gd o proceduri prealabild de verificare sub aspec-
tul admisibilitatii. Anume aceasta s-a urmarit in
prevederile alin.(4) al art.93 CPP al RM, menti-
onindu-se: Datele de fapt obtinute prin activita-
tea speciala de investigatii pot fi admise ca probe

ability, etc. Failure to detain the offender in time
can delay the process for months and even years
or, even worse, can lead to the expiration of the
statute of limitations and create in society the
feeling of avoiding punishment.

Namely, in support of solving this kind of
problems (tasks), the special investigation activ-
ity intervenes with all its legal tools for obtaining
information which, although it does not enjoy so
much credibility, instead, are obtained much fast-
er and based on which the proper conduct of the
criminal investigation can be ensured. In the spe-
cial investigation activity, the person providing
information not only is not warned about crim-
inal liability for false testimony but, most of the
time, does not even know or does not realize that
he is talking to a special services agent.

In the criminal investigation activity, the
emphasis is on the credibility of the information,
and in the special investigation activity the em-
phasis is on the operability of obtaining them,
namely for these reasons the previous law was
called “on the operative investigation activity”
(Lawno. 45/1994).

What is said should not be understood in
the sense of diminishing the value of the infor-
mation obtained through SIA. The information
obtained in this way is very valuable, first of all,
from the aspect of their operability, they offer the
opportunity to carry out untimely measures, to
remove the imminent damages, often even very
big and irrecoverable. However, this information
may not be true, proving in the end that in the in-
tercepted discussion, for example, a manipulation
or misinformation was lied to, or pursued. Such
cases need to be treated as false alarms. However,
the use of this information as evidence without
passing the criminal examination may lead to the
conviction of innocent persons.

Therefore, we conclude that the informa-
tion obtained through SIM is not used directly as
evidence in criminal proceedings, but requires a
prior admissibility verification procedure. Name-
ly, this was followed in the provisions of paragraph
(4) of art. 93 CPC of the Republic of Moldova,
mentioning: The factual data obtained through
the special activity of investigations can be ad-
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numai in cazurile in care ele au fost administrate
si verificate prin intermediul mijloacelor previzu-
te la alin.(2), in conformitate cu prevederile legii
procesuale, cu respectarea drepturilor si liberta-
tilor persoanei sau cu restrictia unor drepturi si
libertati autorizata de catre instanta de judecata.

In concluzie, se poate spune ci AUP si ASI
sunt genuri de activitate de stat care din punct
de vedere istoric s-au dezvoltat impreund ca un
tot intreg. Divizarea acestora s-a produs treptat
pe misura valorificirii drepturilor persoanei si
sporirii cerintelor fatd de probe si a procedeelor
de obtinere a lor. Aspectul formal al procedurii
investigatiilor penale a devenit specific AUP, iar
cel neformal - ASI.

Desigur ca au ramas §i multe aspecte co-
mune, ambele avind un scop comun - protejarea
valorilor supreme ale societatii impotriva infrac-
tiunilor; sarcini comune - descoperirea si cerce-
tarea infractiunilor, ciutarea persoanelor care se
ascund de urmirirea penala.

Exista insa si caracteristici in temeiul cirora
cele doud genuri de activitate se deosebesc, prin-
tre cele esentiale fiind:

« fortele, metodele si mijloacele neoficiale
sunt utilizate pe scara largd in ASI, iar utilizarea
lor in activitatea de urmarire penala este inaccep-
tabily;

« ASIse realizeaza de catre subiectii indicati
in Legea nr.59/2012, iar activitatea de proceduri
penala se desfigoard exclusiv de catre subiectii
specificati in CPP (organul de urmarire penali);

« caurmare a actiunilor de urmarire penali,
se pot obtine probe, iar in urma MSI se obtin in-
formatii care pot deveni probe doar dupi exame-
nul admisibilitatii;

« ASIse desfasoarainbaza Legiinr.59/2012
si in modul descris, de reguld, in actele normative
departamentale, iar AUP - in baza CPP;

« una dintre consecintele AUP este trage-
rea la raspundere penalid a persoanei vinovate de
comiterea infractiunii §i transmiterea cauzei pe-
nale in instanta de judecata. Debutul unei astfel
de consecinte legale in ASI este exclus in virtutea
dispozitiei cuprinse in alin.(3) al art. 4 al Legii
nr.59/2012.
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mitted as evidence only in cases where they were
administered and verified through the means pro-
vided for in paragraph (2), in accordance with the
provisions of the procedural law, with respect for
the rights and freedoms of the person or with the
restriction of certain rights and freedoms author-
ized by the court.

In conclusion, it can be said that CIA and
SIA are genres of state activity that have histor-
ically developed together as a whole. Their di-
vision took place gradually as the rights of the
person were capitalized and the requirements for
evidence and the procedures for obtaining them
increased. The formal aspect of the criminal in-
vestigation procedure became specific to CIA,
and the informal one - SIA.

Of course, many commonalities remained,
both with a common goal - to protect the supreme
values of society against crime; common tasks -
discovering and investigating crimes, looking for
people hiding from the criminal investigation.

However, there are also characteristics
based on which the two types of activity differ,
among the essential ones being:

« Unofficial forces, methods and means are
widely used in SIA, and their use in prosecution is
unacceptable;

« SIA is carried out by the subjects indicat-
ed in Law no. 59/2012, and the activity of crim-
inal procedure is carried out exclusively by the
subjects specified in the CPC (criminal investiga-
tion body);

« as aresult of criminal prosecution actions,
evidence can be obtained, and following SIM in-
formation is obtained that can become evidence
only after the examination of admissibility;

+ SIA is carried out based on Law no.
59/2012 and in the manner described, as a rule,
in the departmental normative acts, and CIA -
based on CPP;

« One of the consequences of the CIA is
the criminal prosecution of the person guilty of
committing the crime and the transmission of the
criminal case in court. The onset of such a legal
consequence in the SIA is excluded by virtue of
the provision contained in paragraph (3) of art.4
of Law no. 59/2012.
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