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Dreptul la apdrare este unul fundamental care
isi gdseste sediul normativ de incriminare in princi-
palele acte normative care reglementeazd activitatea
organelor de ocrotire a normelor de drept, inclusiv de
aplicare a legii in practica judiciard. Fird apdrdtor,
practic este imposibil a fi derulat un proces judiciar.

Avocatul, ca orisicare participant la un proces ju-
diciar, in activitatea sa profesionald este obligat sd se
conducd doar de normele juridice ale cadrului legal,
iar in cazul comiterii unor ilegalititi, acesta este pa-
sibil de rdaspundere penald, civild, contraventionald,
inclusiv de rdspundere disciplinard.

Asadar, in continutul demersului stiintific din or-
dinea care succede ne propunem sdrealizdm o analizd
a procedurii de retragere a licentei pentru exercitarea
profesiei de avocat ca urmare a falsificdrii probelor.

Cuvinte-cheie: cod deontologic, avocat, proces ju-
diciar, falsificarea probelor, retragerea licentei pentru
exercitarea profesiei de avocat.

The right of defense is a fundamental one that finds
its normative headquarters of incrimination in the
main normative acts that regulate the activity of the
law enforcement authorities, including the application
of the law in the judicial practice. Without a defender, it
is virtually impossible to conduct a lawsuit.

The lawyer, like any participant in a judicial pro-
cess, in his professional activity is obliged to be guided
only by the legal norms of the legal framework, and in
case of committing illegalities, he is liable to criminal,
civil, contravention liability, including disciplinary
liability.

Therefore, in the content of the scientific approach
in the order that follows, we intend to perform an
analysis of the procedures for revoking the license to
practice law as a result of falsifying evidence.

Keywords: Code of ethics, lawyer, lawsuit, falsifi-
cation of evidence, withdrawal of the license to prac-
tice law.

Introducere. In conformitate cu prevede- Introduction. In accordance with the pro-
visions of the legal framework, ,the law firm is

an institution of law independent of civil society,

rile cadrului legal, ,,avocatura este o institutie de
drept independentd a societitii civile, menita si
asigure, pe bazi profesionala, acordarea de asis- meant to ensure, on a professional basis, the pro-
vision of qualified legal assistance to individuals
and legal entities, in order to defend their rights,

freedoms and legitimate interests, as well as en-

tentd juridica calificata persoanelor fizice si juri-
dice, in scopul apararii drepturilor, libertatilor si
intereselor lor legitime, precum si al asigurarii ac-
cesului la infiptuirea justitiei” [2, art.1 alin.(1)].  suring access to justice "[2, article.l paragraph
(1)]. And the concept of lawyer means “a person
qualified and empowered, according to the Law,

to plead and act on behalf of clients, to practice

Iar prin conceptul de avocat se intelege ,,persoana
calificata si abilitatd, conform Legii, sa pledeze si
sd actioneze in numele clientilor, sd practice drep-
tul, sd apari in fata unei instante judecitoresti, a  law, to appear before a court, law enforcement

and public administration or to consult and to

organelor de drept si ale administrarii publice sau
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sd consulte si sd reprezinte in materie juridica cli-
entii” [3, art.1 alin.(3)].

Totodatd, in conditionalititile literaturii de
specialitate, ,avocatul este un specialist in drept,
chemat in ajutor de citre persoanele fizice i ju-
ridice care au probleme juridice. De altfel, terme-
nul avocat provine din latinescul advocatus, care
il desemneaza pe cel chemat in ajutor” [8, p.347].

Gradul de investigare a problemei la mo-
mentul actual, scopul cercetarii. Aplicarea sanc-
tiunii disciplinare unui functionar public reprezin-
td o actiune ca urmare a admiterii unor ilegalititi in
realitatea obiectiva de citre acesta. Scopul cerceta-
rii in cauzi il formeaza inserarea in prim-plan a fap-
tului ci orisice fapta ilegald comisa atrage dupa sine
raspunderea juridica. Analiza procedurii de aplica-
re a unei sanctiuni disciplinare pentru sivarsirea
unei infractiuni din domeniul justitiei deriva din
necesitatea stiintifici ca aceasta formeazd o buni
pozitie intelectuala a cercetitorului, spre o infor-
mare largd la scara conditionalitatilor infractiunii
de falsificare a probelor.

Materiale utilizate si metode aplicate.
Materialele utilizate la realizarea stiintifica a ar-
ticolului cu titlul Retragerea licentei pentru exer-
citarea profesiei de avocat ca urmare a falsificarii
probelor, le reprezintd, in primul rind, opiniile
membrilor Comisiei de etici si disciplin a Uni-
unii Avocatilor din Republica Moldova, legislatia
in vigoare care reglementeazi buna desfisurare a
activitatii de avocat si literatura de specialitate din
domeniul supus examinarii.

Metodele stiintifice aplicate in proce-
sul studiului si elaboririi prezentului demers
stiintific fac parte din categoria celor mai diverse,
fiind utilizate metodele cele mai eficiente in ma-
teria cercetarii juridice. Astfel, la etapa incipienta
s-a acordat o prioritate metodei analizei si celei
comparative. Ulterior, in vederea prezentarii unei
structuri si esente cuprinzatoare a articolului, au
fost efectuate apelari stiintifice la metodele sinte-
zei si deductiei, inclusiv metoda istorica.

Continutul de baza. Celebrul psiholog
criminalist Tudorel Butoi afirmi ci ,avocatul este
o personalitate in Templul Justitiei, este un crea-
tor, un inteligent, este competent si este un par-
tener in aflarea adevirului. Cine trateazi altfel un

represent in legal matters the clients ”[3, article.1
paragraph (3)].

At the same time, under the conditions of
the specialized literature, “the lawyer is a special-
ist in law, called for help by natural and legal per-
sons who have legal problems. In fact, the term
lawyer comes from the Latin advocatus, which
designates the one called to help "[8, page 347].

The degree of investigation of the prob-
lem at present, the purpose of the research.
The application of the disciplinary sanction to a
civil servant - represents an action as a result of the
admission of some illegalities in the objective re-
ality by him. The purpose of the research in ques-
tion is to bring to the fore the fact that any illegal
act committed entails legal liability. The analysis
of the procedures for applying a disciplinary sanc-
tion for committing a crime in the field of justice,
derives from the scientific necessity that it forms
a good intellectual position of the researcher, to a
wide information on the scale of conditionalities
of falsification of evidence.

Materials used and methods applied.
The materials used in the scientific realization
of the article entitled Withdrawal of the license to
practice law as a result of falsification of evidence, is
primarily the views of members of the Ethics and
Discipline Commission of the Bar Association of
Moldova, the legislation in force governing the
proper conduct of business of lawyer and special-
ized literature in the field under examination.

The scientific methods applied in the pro-
cess of studying and elaborating this scientific
approach are part of the most diverse category,
being used the most efficient methods in the field
of legal research. Thus, at the beginning stage, a
priority was given to the method of analysis and
the comparative one. Subsequently, in order to
present a comprehensive structure and essence
of the article, scientific appeals were made to the
methods of synthesis and deduction, including
the historical method.

Basic content. The famous forensic psy-
chologist Tudorel Butoi states that “the lawyer
is a personality in the Temple of Justice, he is a
creator, an intelligent, he is competent and he is a
partner in finding out the truth. Whoever treats a



avocat este o caricaturi!” [9].

In cauza Maurice versus Franta, CEDO a
reiterat ca ,statutul specific al avocatilor le con-
ferd o pozitie centrald in administrarea actului
de justitie ca intermediar intre publicul larg si
instantele de judecatd. Prin urmare, ei joaci un
rol-cheie in a se asigura ca instantele de judeca-
td, a ciror misiune este fundamentali intr-un stat
de drept, se bucuri de increderea publicului (...)
Desi fac obiectul unor restrictii in materie de con-
duita profesionald, avind obligatia de a fi discreti,
onesti si demni, ei beneficiaza de asemenea si de
drepturi si privilegii exclusive care pot varia de la
ojurisdictie la alta — printre acestea se numar3, de
obicei, 0 anumiti libertate in ceea ce priveste ar-
gumentele folosite in instanta” [1].

Prin urmare, se constatd in lumina celor
mentionate mai sus ci titlul de avocat este unul
onorific si de mare anvergura. Insi totusi, ca in
orisicare functie publica, avocatii pe langa rispun-
derea penals, civila si contraventionald, pot fi su-
pusi si raspunderii disciplinare pentru admiterea
faptelor ilegale in procesul desfasurarii activitatii
de serviciu, deoarece ,,in exercitarea profesiei sale
avocatul este obligat si actioneze pentru asigu-
rarea accesului liber la justitie si a dreptului la un
proces echitabil, sa contribuie prin toate mijloa-
cele legale pentru a proteja profesia, demnitatea si
onoarea corpului de avocati” [4, art.38 alin.(1)].

Astfel, potrivit art.48 din Legea cu privire
la avocaturd, ,avocatii rispund disciplinar pen-
tru actiunile prin care se incalca prevederile legii
nr.1260 din 19.07.2002, normele Codului de-
ontologic al avocatului §i prevederile altor acte
normative ce reglementeaza activitatea avocatu-
rii” [1, art.38 alin.(1)]. Iar conform art.49 din ca-
drul aceluiasi act normativ, avocatii pot fi supusi
urmdtoarelor sanctiuni disciplinare: avertizare,
mustrare, suspendarea activititii de avocat si/sau
retragerea licentei pentru exercitarea profesiei de
avocat.

Asadar, dupi cum am mentionat si anteri-
or, aplicarea sanctiunii disciplinare in adresa unui
avocat poate surveni doar in cazul cand acesta din
urmai a admis unele ilegalitati in realitatea obiecti-
v in procesul desfagurarii activitatii profesionale.
Odati cu adoptarea Codului penal al Republicii
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lawyer differently is a caricature! ” [9].

In the case of Morice v. France, the ECHR
reiterated that “the specific status of lawyers gives
them a central position in the administration of
justice as an intermediary between the general
public and the courts. Therefore, they play a key
role in ensuring that courts, whose mission is
fundamental in a rule of law, enjoy public trust
(...) Although they are subject to restrictions on
professional conduct, having the obligation to be
discreet, honest and dignified, they also enjoy ex-
clusive rights and privileges that may vary from
one jurisdiction to another - these usually include
some freedom in the arguments used in court. “
[1].

Therefore, it is clear in the light of the
above that the title of lawyer is an honorary and
far-reaching one. However, as in any public office,
lawyers, in addition to criminal, civil and misde-
meanor liability, may also be subject to disciplin-
ary liability for admitting illegal acts in the process
of carrying out their duties, because “in the exer-
cise of his profession the lawyer is obliged to act
to ensure free access to justice and the right to a
fair trial, to contribute by all legal means to pro-
tect the profession, dignity and honor of the bar
”[4, article 38 paragraph (1)].

Thus, according to article 48 of the Law on
Advocacy, “lawyers are disciplinary liable for ac-
tions that violate the provisions of Law no. 1260
of 19.07.2002, the rules of the Code of Ethics of
the lawyer and the provisions of other regulations
governing the activity of the legal profession” [ 1,
article38 paragraph (1)]. And according to article
49 within the same normative act, lawyers may be
subject to the following disciplinary sanctions:
warning, reprimand, suspension of the activity of
lawyer and / or withdrawal of the license for prac-
ticing the profession of lawyer.

Therefore, as I mentioned before, the ap-
plication of disciplinary sanctions against a law-
yer can occur only if the latter has admitted some
illegalities in the objective reality in the process
of carrying out the professional activity. With the
adoption of the Criminal Code of the Republic of
Moldova (Code no.985 of 18.04.2002 // Official
Gazette of the Republic of Moldova no.128-129
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Moldova (Codul nr.985 din 18.04.2002 // Moni-
torul Oficial al Republicii Moldova nr.128-129 din
13.09.2002), la art.310 alin.(3) a fost instituiti mo-
dalitatea normativa referitor la faptul ci un avocat
poate fi sanctionat cu o pedeapsa de tipul ,amenzi
in mérime de la 500 la 1000 de unititi conventiona-
le sau cu arest de pana la 6 luni, daca acesta a falsifi-
cat probele in procesul civil sau penal la incheierea
acordului de recunoastere a vinovitiei” [S, art.310
alin.(3)]. Ceea ce denoti faptul c, daci un avocat
ar fi fost recunoscut vinovat de comiterea unei in-
fractiuni instituite la art.310 alin.(3) Cod penal al
Republicii Moldova din 2002, in prima versiune a
Legii penale, avocatul concomitent cu aceasta este
pasibil si de raspundere disciplinara.

Urmare a proceselor de armonizare si
ajustare a legislatiei nationale atat la standardele
internationale, cét si la noile activititi antisocia-
le care au inceput si-si facd aparitia in mediul in-
conjuritor, art.310 din Legea penala a Republicii
Moldova - la fel a fost supus modificarii.

Prin urmare, in 2009 legiuitorul moldav a
adoptat o noud versiune normativi a intregii nor-
me juridice de la art.310 CPRM. Astfel c3, alin.
(3) a fost exclus in totalitate, iar actiunile ilicite
ale avocatului pe segmentul de falsificare a pro-
belor, au fost dislocate la art.310 alin.(1) CPRM
cu titulatura ,falsificarea probelor in procesul
civil de cédtre un participant la proces sau de ca-

tre reprezentantul acestuia” si la art.310 alin.(2)
CPRM, in urmatoarea varianti normativa , falsifi-
carea probelor in procesul penal de catre persoa-
na care efectueazd urmairirea penald, procuror sau
de citre apdritorul admis in procesul penal” [6,
art.310].

In conditiile precitate, este notabil faptul
ca, din 2009 si pana in prezent, art.310 CPRM isi
pastreazd ,integritatea” normativa si poate fi in-
talnit in urmitoarea modalitate legislativa:

Articolul 310. Falsificarea probelor

Falsificarea probelor in procesul civil de cdtre
un participant la proces sau de cdtre reprezentantul
acestuia,

se pedepseste cu amendd in mdrime de la 850
la 1150 unitdti conventionale sau cu muncd neremu-
neratd in folosul comunitdtii de la 180 la 240 de ore
in ambele cazuri cu (sau fird) privarea de dreptul

of 13.09.2002), at article 310 paragraph (3) the
normative modality regarding to the fact that a
lawyer can be sanctioned with a penalty of the
type, fines in the amount of 500 to 1000 conven-
tional units or with arrest of up to 6 months, if he
falsified the evidence in civil or criminal proceed-
ings and concluded the recognition agreement of
guilt ”[S, article 310 paragraph (3)]. Which in-
dicates that, if a lawyer had been found guilty of
committing an offense established in article 310
paragraph (3) Criminal Code of the Republic of
Moldova 0f 2002, in the first version of the Crimi-
nal Law, the lawyer concurrently with it is liable
and disciplinary liability.

As a result of the processes of harmoniza-
tion and adjustment of national legislation to
both international standards and new antisocial
activities that have begun to appear in the envi-
ronment, article 31 of the Criminal Law of the
Republic of Moldova - has also been amended.

Therefore, in 2009 the Moldovan legisla-
tor adopted a new normative version of the en-
tire legal norm from article 310 CPRM. Thus,
paragraph (3) was completely excluded, and the
illegal actions of the lawyer in the segment of falsi-
fication of evidence, were deployed at article 310
paragraph (1) CPRM with the title ,, falsification
of evidence in civil proceedings by a participant in
the trial or by his representative "and at article 310
paragraph (2) CPRM, in the following normative
variant, “falsification of evidence in the criminal
process by the person conducting the criminal in-
vestigation, prosecutor or by the defender admit-
ted in the criminal process” [6, article 310].

Under the aforementioned conditions, it is
noteworthy that, from 2009 until now, article 310
CPRM maintains its normative “integrity” and
can be met in the following legislative way:

Article 310. Forgery of evidence

Forgery of evidence in civil proceedings by a
participant in the trial or by his representative,

is punishable by a fine in the amount of 850
to 1150 conventional units or unpaid community
service from 180 to 240 hours in both cases with (or
without) deprivation of the right to hold certain po-
sitions or to exercise a certain activity for a period of
2 to S years.



de a ocupa anumite functii sau de a exercita o anu-
mitd activitate pe un termen de la 2 la S ani.

Falsificarea probelor in procesul penal de
cdtre persoana care efectueazd urmdrirea penald,
procuror sau de cdtre apdrdtorul admis in procesul
penal,

se pedepseste cu amendd in mdrime de la 850
la 1350 unitdti conventionale sau cu inchisoare de
pand la 3 ani, in ambele cazuri cu privarea de drep-
tul de a ocupa anumite functii sau de a exercita o
anumitd activitate pe un termen de la 2 la S ani [7,
art.310].

Asadar, este de mentionat c3, in prima sa
aparitie, Legea penala a instituit direct la art.310
alin.(3) - raspunderea penali a avocatilor pentru
falsificarea probelor, care insd cu timpul nu si-a
mai pastrat sediul normativ de incriminare in ca-
drul Codului penal, dar faptele date, din pacate,
sunt intalnite i astizi in realitatea obiectiva.

Prin urmare, dupd cum s-a mentionat
mai sus, pe langd rispunderea penali, civila si
contraventionald, avocatii pot fi supusi §i raspun-
derii disciplinare pentru admiterea faptelor ilega-
le in procesul desfasurarii activitatii de serviciu,
sanctiune care este aplicatd ca urmare a deciziei
emise de catre Comisia de etici si disciplind a
Uniunii Avocatilor din Republica Moldova.

O decizie in acest sens a fost adoptati la 2
noiembrie 2020 in privinta avocatului I.L. privind
retragerea licentei pentru exercitarea profesiei de
avocat din motiv ci LL. ar fi falsificat probele intr-
0 cauza care a fost stabilita prin sentinta Judeca-
toriei Orhei nr.1-46/2013; 38-1-659-02.03.2013
din 08.05.2014, in vigoare din 15.08.2014 [10].

Cu toate ci Comisia de etica si disciplina
a decis aplicarea unei asemenea sanctiuni disci-
plinare avocatului LL. pentru comiterea infrac-
tiunii incriminate la art.310 alin.(1) Cod penal
— falsificarea probelor in procesul civil de citre
un participant la proces, un membru al Comi-
siei respective nu a sustinut decizia in cauza si a
expus opinia sa separatd in cauza datd, potrivit
careia ,,L.L. a fost liberat de pedeapsa penali, in-
clusiv, in conformitate cu dispozitiile Capitolului
VI, Partea Generala a Codului penal — Liberarea
de riaspundere penald, §i, in mod corespunzitor
LL. nu poate fi considerat ca fiind persoani con-
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Forgery of evidence in criminal proceedings by
the person conducting the criminal investigation, the
prosecutor or by the lawyer admitted in the criminal
proceedings,

is punishable by a fine of 850 to 1,350 con-
ventional units or imprisonment for up to 3 years, in
both cases with deprivation of the right to hold cer-
tain positions or to exercise a certain activity for a
term of 2 to S years [ 7, article 310].

Therefore, it should be mentioned that, in
its first appearance, the Criminal Law established
directly at article 310 paragraph (3) - the criminal
liability of lawyers for falsifying evidence, which,
however, over time, has not kept its normative
seat of incrimination within the Criminal Code,
but the given facts, with regret are still encoun-
tered today in the objective reality.

Therefore, as mentioned above, in addi-
tion to criminal, civil and misdemeanor liability,
lawyers may also be subject to disciplinary liabil-
ity for admitting illegal acts in the course of their
employment, a sanction which is applied as a re-
sult of the decision issued by the Commission of
ethics and discipline of the Bar Association of the
Republic of Moldova.

A decision in this regard was adopted on
November 2, 2020 regarding the lawyer LL. re-
garding the withdrawal of the license to practice
law as a reason that, I.L. would have falsified the
evidence in a case that was established by the sen-
tence of the Orhei Court no. 1-46 / 2013; 38-1-
659-02.03.2013 from 08.05.2014, in force from
15.08.2014 [10].

However, the Ethics and Discipline Com-
mission decided to apply such a disciplinary
sanction to attorney LL. for committing crimes
incriminated in article 310 paragraph (1) Crimi-
nal Code - falsification of evidence in civil pro-
ceedings by a participant in the trial, a member
of the Commission did not support the decision
in question and expressed his separate opinion in
the case, according to to which ,, IL was released
from criminal punishment, including, in accor-
dance with the provisions of Chapter VI, General
Part of the Criminal Code - Release of criminal
liability, and, accordingly I.L. he cannot be con-
sidered a convicted person ”[ 12, page 3]. Thus, in
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damnatd” [12, p.3]. Astfel, prin opinia sa separa-
t4, membrul Comisiei a statuat ci L.L. nu merita
a fi sanctionat disciplinar cu sanctiunea privind
retragerea licentei pentru exercitarea profesiei de
avocat. Dar, in pofida acestei opinii, Comisia de
eticd si disciplind a decis sanctionarea avocatului
LL. cu pedeapsa disciplinara sus-numita.

La 02.12.2020, avocatul I.L. a contestat
Decizia Comisiei de etica i disciplind a Uniunii
Avocatilor din Republica Moldova din 2 noiem-
brie 2020 privind retragerea licentei sale pentru
exercitarea profesiei de avocat din motiv cd acesta
ar fi fost condamnat pentru infractiunea instituita
la art.310 alin.(1) CPRM - falsificarea probelor
in procesul civil de catre un participant la proces.

Ulterior, cererea in cauza a avocatului L.L. a
fost admis, iar la 04.01.2021, Comisia de etica si
disciplini a anulat Decizia sa din 02.11.2020 [11]
si aanulat sanctiunea disciplinara a avocatului vi-
zat privind retragerea licentei pentru exercitarea
profesiei de avocat.

Prin urmare, se constatd ca comiterea in
realitatea obiectiva a unor ilegalititi de catre un
avocat, acesta pe lingd raspunderea penala, civila
si contraventionald, poate fi supus si rispunderii
disciplinare, chiar daci speta cazuistici supusa
cercetdrii in prezentul demers stiintific are o alta
decizie finala.

Astfel, se concluzioneazi ci poate avea loc
retragerea licentei pentru exercitarea profesiei de
avocat in cazul in care in privinta unui avocat a fost
emisd o decizie finali de condamnare privind fal-
sificarea probelor intr-un proces civil §i/sau penal.

his separate opinion, the member of the Commis-
sion ruled that, IL. it does not deserve to be disci-
plined with the sanction regarding the withdrawal
of the license to exercise the profession of lawyer.
But, notwithstanding this opinion, the Ethics and
Discipline Commission decided to sanction the
lawyer LL. with the disciplinary punishment re-
served.

On 02.12.2020, the lawyer L.L. challenged
the decision of the Ethics and Discipline Com-
mission of the Union of Lawyers of the Republic
of Moldova of November 2, 2020 regarding the
withdrawal of his license to practice law because
he was convicted of the crime established in ar-
ticle 310 paragraph (1) CPRM - falsification of
evidence in civil proceedings by a participant in
the trial.

Subsequently, the present application of
attorney LL. was admitted, and on 04.01.2021,
the Ethics and Discipline Commission annulled
its Decision of 02.11.2020 [11] and annulled the
disciplinary sanction of the lawyer concerned re-
garding the withdrawal of the license to exercise
the profession of lawyer.

Therefore, it is found that the commission
in the objective reality of illegalities by the lawyer,
in addition to criminal, civil and misdemeanor lia-
bility, may also be subject to disciplinary liability,
even if the case under investigation in this scien-
tific approach has another final decision. .

Thus, it is concluded that the license to
practice law can be withdrawn if a final conviction
decision has been issued regarding the falsifica-
tion of evidence in a civil / criminal trial.
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