CZU 343.57

INTERPRETAREA VERBUM-ULUI
REGENS DE ,,SUSTRAGERE” iN CAZUL
INFRACTIUNII DE SUSTRAGERE SAU
EXTORCARE A DROGURILORSAUA
ETNOBOTANICELOR (ART. 217 C. PEN.
AL REPUBLICII MOLDOVA)

Radion COJOCARU,
doctor in drept, profesor universitar

Sergiu SECRIERU,
doctor in drept

@tiin;e juridice// Legal Sciences, nr. 13/2021, ISSN 1857-0976)

DOI10.5281/zenodo.5069198

INTERPRETATION OF VERBUM REGENS
OF “THEFT” IN CASE OF THE OFFENSE
OF THEFT OR EXTORTION OF DRUGS
(ART. 217 OF THE CRIMINAL CODE OF
THE REPUBLIC OF MOLDOVA)

Radion COJOCARU,
PhD, university professor

Sergiu SECRIERU,
PhD

Obiectul de studiu al prezentului articol il consti-
tuie infractiunea de sustragere sau extorcare a drogu-
rilor sau a etnobotanicelor incriminatd la art. 217*
C.pen. al Republicii Moldova. Semnificatia teoreticd
a respectivului studiu rezidd din investigarea profun-
dd si multilaterald a bazelor teoretico-practice expuse
in doctrina juridico-penali autohtond si cea din strdi-
ndtate vizdnd problematica conceptului de sustragere
a drogurilor sau a etnobotanicelor previzut ca verbum
regens al infractiunii incriminate la art. 217* C.pen.
Rezultatele obtinute in cadrul prezentei investigatii
vor contribui la imbundtdtirea bazelor teoretice ale
dreptului penal, inclusiv la inldturarea unor lacune
de abordare a faptei penale ce formeazd obiect de stu-
diu. Pe aceastd bazd au fost inaintate propuneri de
lege ferenda de perfectionare a cadrului normativ exis-
tent in domeniu.

Cuvinte-cheie: sustragere, extorcare, droguri, stu-
perfiante, psihotrope, etnobotanice.

The object of study of the given article is the of-
fense of theft or extortion of drugs or ethnobotanicals
incriminated in the art. 2174 of the Criminal Code
of the Republic of Moldova. The theoretical signifi-
cance of the concerned study consists in the deep and
multilateral investigation of the theoretical-practical
fundamentals exposed in the local and foreign le-
gal-criminal doctrine concerning the subject matter
of the concept of the theft of drugs or ethnobotanicals
provided as verbumm regens of the offense incriminat-
ed in the art. 2174 of the Criminal Code. The results
obtained within the given investigation will contrib-
ute to the improvement of the theoretical fundamen-
tals of the criminal law, including the elimination of
some gaps in the approach of the criminal act that
Jorms the object of study. On this basis, there were
submitted the lege ferenda proposals of the improve-
ment of the existing regulatory framework in the field.

Keywords: theft, extortion, drugs, narcotics, psy-
chotropics, ethnobotanicals.

Introducere. Este bine stiut ca sub aspec-
tul continutului, elementul material se poate infa-
tisa ca o atitudine activa (actiune) — de incilcare a
preceptului prin care se interzice o anumita fapta
—sau ca o activitate pasiva (inac;iune) — manifes-
tare negativa prin care se impune, se ordona sa-
varsirea unei fapte [ 1, p. 14].

In legiturd cu infractiunea de sustragere
sau de extorcare a drogurilor sau a etnobotanice-
lor, consideram ca in ambele variante normative

Introduction. It is well known that in
terms of content, the material element can be
presented as an active attitude (action) — of the
violation of the precept by which a certain act is
forbidden — or as a passive activity (inaction) —
negative manifestation by which it is imposed, it
is ordered the commission of an action [1, p. 14].

In connection with the offense of theft or
extortion of drugs or ethnobotanicals, we consid-
er that in both normative variants described in the
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descrise la art.2174 C.pen. al R. Moldova, aceasta
fapta se poate prezenta sub forma unei infractiuni
comisive. Atit sustragerea, cit si extorcarea dro-
gurilor sau a etnobotanicelor sunt infractiuni co-
misive, deoarece se savarsesc prin incalcarea unei
dispozitii prohibitive a legii penale, deci a unei
norme care interzice luarea ilegala a acestor sub-
stante din posesia altor persoane.

In cazul normei incriminatoare prevazuta
la art.2174 C.pen., legiuitorul descrie continutul
laturii obiective prin termeni generali, reprezen-
tati de verbum regens ,sustragere” sau ,extorcare”
fard a aduce interpretari descriptive ale faptei.

Astfel, latura obiectiva a infractiunii preva-
zute la art.217* C.pen. poate fi realizata prin doua
modalitati normative, cu caracter alternativ stabi-
lite expres in textul de lege:

1) sustragerea drogurilor sau a etnobotanicelor;

2) extorcarea drogurilor sau a etnobotanicelor.

Continut de baza. In cazul infractiunii in-
criminate la art. 217* C.pen. termenul ,sustrage-
re” nu poate avea alt inteles decit cel pe care il are
in cazul sustragerilor incriminate la Capitolul VI
din Partea speciald a C.pen., intitulat Infractiuni
contra patrimoniului.

Incercarea de a formula o definitie generald
a sustragerii, care sa cuprinda toate formele sus-
tragerilor, a constituit o preocupare constanta in
doctrina penald. De exemplu, autorii G. Krigher
[2, p. 100] si T. Sergheeva [3, p. 13] au definit
sustragerea ca fiind insusirea ilegald a averii cu scop
de profit.

Pe parcurs, acest concept a evoluat, astfel
incat in aceastd notiune au fost incluse si alte sem-
ne cu caracter general ale sustragerilor cum ar fi:
ilegalitatea si gratuitatea luarii bunului, transfor-
marea sau trecerea bunului in proprietatea fiptui-
torului sau a unor terte persoane ori in sfera sa de
stdpanire (4, P 24].

De exemplu, intr-o alta lucrare a sa autorul
G. Krigher a definit, din perspectiva unei abordari
mai detaliate, sustragerea ca fiind insusirea ilegala,
gratuita a averii care se giseste in fondurile orga-
nizatiilor de stat sau obstesti sau predarea ei altei
persoane, sivarsitd in scop de profit [S, p. 182].

Cu referinti la doctrina penali ruseasca, este

art. 217* of the Criminal Code of the Republic of
Moldova, this action may be presented in the form
of a commission offense. Both the theft and extor-
tion of drugs or ethnobotanicals are commission
offenses, because they are committed in violation
of a prohibitive provision of the criminal law, so of
a rule that prohibits the illegal taking of these sub-
stances from the possession of other persons.

In case of the incriminating regulation pro-
vided in the art. 217* of the Criminal Code, the
legislator describes the content of the objective
side in general terms, represented by verbum re-
gens “theft” or “extortion” without giving the de-
scriptive interpretations of the action.

Thus, the objective side of the offense pro-
vided in the art. 217* of the Criminal Code, can
be achieved in two normative modalities, with
alternative character established expressly in the
text of the law:

1) theft of drugs or ethnobotanicals;

2) extortion of drugs or ethnobotanicals.

Basic content. In case of the offense in-
criminated in the art. 217* of the Criminal Code
the term “theft” cannot have any other meaning
than that which it has in case of thefts incrimi-
nated in the Chapter VI of the Special Part of the
Criminal Code, entitled Offenses against property.

The attempt to formulate a general defini-
tion of theft, covering all forms of theft, constitut-
ed a constant concern in the criminal doctrine.
For example, the authors G. Krigher [2, p. 100]
and T. Sergheeva 3, p. 13] defined the theft as be-
ing the illegal appropriation of property for the pur-
pose of profit.

In the course, this concept evolved, so that
in this notion there were included also other signs
of general nature of thefts such as: illegality and
gratuitous taking of property, transformation or
transfer of property to the ownership of the per-
petrator or some third parties or in his/her sphere
of possession [4, p. 24].

For example, in another of his works, the
author G. Krigher defined, from the perspective
of a more detailed approach, the theft as the ille-
gal, gratuitous appropriation of property found in
the funds of the state or public organizations or
its handing over to another person, committed
for the purpose of profit [S, p. 182].



bine stiut ci apogeul acestei preocupari l-a consti-
tuit definirea legala a sustragerii in legislatia penala.
Astfel, in C.pen. al Federatiei Ruse, la nota art.158
este previzutd notiunea de ,sustragere”: ,In artico-
lele prezentului Cod prin sustragere se are in vedere
savarsirea ilegald cu scop de profit a ludrii gratuite si/
sau trecerii averii straine in folosul faptuitorului sau
al altor persoane, cauzind o dauni proprietarului
sau altui posesor al acestei averi” [6, p. 398].

O notiune similara a sustragerii o gasim si
in C.pen. al Belarusului. In conformitate cu alin.
(1) al Anexei din Capitolul XXIV C.pen. al Bela-
rusului, intitulat Infractiuni contra patrimoniului,
prin sustragere se are in vedere: ,Luarea ilegala si
intentionatd, cu titlu gratuit i in scop acaparator
al averii straine sau al dreptului asupra acesteia,
savarsita prin furt, jaf, tlharie, santaj, escrocherie,
abuz de serviciu, insusire, irosire sau utilizare a
tehnologiilor informationale” [ 7].

Aceastd ultimi abordare legislativa o consi-
deram mai evoluata, intrucit, dupa cum se poate
vedea, legiuitorul belarus, in insusi textul de lege,
in afara de semnele generale pe care le implici no-
tiunea de ,sustragere”, mai evidentiazi si formele
pe care aceasta le poate imbraca.

Legislatia penald a R. Moldova nu prevede
o notiune generalizatoare a sustragerii, dupa cum
procedeaza legislatiile penale ale statelor aratate
supra. Este notabil insd ca in doctrina penald au-
tohtond, unii autori pledeaza pentru definirea le-
gald a notiunii de sustragere.

Situandu-se pe 0 asemenea pozitie, S. Bran-
z3 constatd ci definitia legislativd a notiunii de
sustragere ar constitui punctul de orientare, care
ar permite solutionarea cu succes a chestiunilor
de ordin particular ce-si fac aparitia pe parcursul
calificarii faptelor, care ne-ar acorda posibilitatea
de a identifica semnele individual-determinan-
te ale infractiunii sdvarsite si confruntarea lor cu
prevederile dispozitiilor incriminatoare [8, p. 18].

Plecand de la aceste premise, se propune
urmatoarea notiune legald a sustragerii: ,Prin
sustragere se intelege luarea ilegala si gratuita a
bunurilor mobile din posesia sau detentia altei
persoane, care a cauzat un prejudiciu patrimoni-
al efectiv posesorului acestor bunuri, savérsitd in
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With reference to Russian criminal doctrine,
it is well known that the culmination of this con-
cern constituted the legal definition of theft in the
criminal legislation. Thus, in the Criminal Code of
the Russian Federation it is provided the notion of
theft: “In the articles of the given Code by theft it
is meant the illegal commission for the purpose of
profit of free taking and/or transfer of property of
another person for the benefit of the perpetrator or
other persons, causing a damage to the owner or
other possessor of this property” [6, p. 398].

A similar notion of theft is also found in the
Criminal Code of Belarus. In accordance with the
par. (1) of the Annex to the Chapter XXIV of the
Criminal Code of Belarus, entitled Offenses against
property, by the theft it is meant: “Illegal and inten-
tional taking, free of charge and for the purpose of
seizing of the property of another person or the right
to it, committed by theft, stealage, robbery, black-
mail, fraud, exceeding of authority, appropriation,
waste or use of information technologies” [7].

We consider this last legislative approach to
be more advanced, since, as can be seen, the Bela-
rusian legislature, in the text of the law itself, apart
from the general signs that the notion of evasion
implies, also highlights the forms that it can take.

The criminal legislation of the Republic of
Moldova does not provide for a generalizing no-
tion of theft, as the criminal legislations of the states
demonstrated above do. It is notable, however, that
in the domestic criminal doctrine, some authors ad-
vocate the legal definition of the notion of theft.

Being placed on such a position, S. Branza
states that the legislative definition of the notion
of theft would be the point of orientation, which
would allow the successful resolution of particular
issues that arise during the qualification of the ac-
tions, which would give the possibility to identify
the individual-determining signs of the committed
offense and their confrontation with the provisions
of the incriminating provisions [8, p. 18].

Proceeding from these premises, the fol-
lowing legal notion of theft is proposed: “By
theft it is meant the illegal and gratuitous taking
of movable property from the possession or de-
tention of another person that caused an actual
property damage to the owner of these assets,
committed for the purpose of cupidity” [8, p. 18].
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scop de profit” [8, p. 18].

Intr-o alti abordare, acelasi autor defines-
te notiunea de sustragere ca fiind luarea ilegala si
gratuita a bunurilor mobile din posesia altuia, care
a cauzat un prejudiciu material efectiv acestuia,
savarsitd in scop de profit. Pornind de la aceastd
definitie doctrinara, sunt evidentiate urmatoarele
semne constitutive ale sustragerii: 1) ,luare”; 2)
,din posesia altuia”; 3) ,a bunurilor mobile”; 4)
yilegald”; S) ,gratuiti”; 6) ,care a cauzat un pre-
judiciu patrimonial efectiv acestuia”; 7) ,savarsita
in scop de cupiditate” [9, p. 580].

Intr-o altd acceptiune, se considera ci sus-
tragerea bunurilor altei persoane consta in scoa-
terea fizicd a bunului din sfera de stipanire a per-
soanei in posesia sau detinerea cireia se afla acel
bun si trecerea lui in sfera de stapanire a faptuito-
rului [10, p. 81].

Autorii A. Borodac si C. Rosca la tratarea
conceptului au folosit termenul ,,delapidare” [11,
p- 210], ca fiind sustragerea sau insusirea ilegala
si gratuitd a averii proprietarului din fondurile
sale sau predarea ei altei persoane, savérsitd intr-
un scop interesat [12, P. 222]. La randul siu, M.
Lascu definegte delapidarea ca fiind insusirea ile-
gald intentionata si gratuitd a averii strdine mobi-
le, ce se afla in posesia proprietarului sau a altor
persoane ori intentia care duce la intentia reala de
a pricinui o dauna esentiald proprietatii, savarsi-
ta de faptuitor in folosul propriu sau al unor terte
persoane in scop de profit [13, p. 18-19].

Plecand de la reglementarile legislative in
vigoare consacrate in legea penald a R. Moldova,
termenul ,delapidare” nu mai poate fi folosit in
detrimentul celui de ,sustragere”. Potrivit DEX-
ului, ,delapidarea” este definita ca fiind o infracti-
une care constd in insugirea, folosirea sau trafica-
rea de citre un angajat, in interesul sau sau al altei
persoane, a unei sume de bani sau a altor bunuri
aflate in gestiunea sau administrarea sa; sustrage-
rea de bani sau bunuri din avutul statului [14, p.
265].

In acelasi sens se mai poate mentiona ca in
C.pen. in vigoare al R. Moldova, la art.191 C.pen.
este previzutd rispunderea penald pentru fapta
de ,delapidare a averii strdine”, care se rezuma la

In another approach, the same author de-
fines the notion of theft as being the illegal and
gratuitous taking of movable property from the
possession of another person that caused actual
material damage to him/her, committed for the
purpose of cupidity. Proceeding from this doctri-
nal definition, the following constitutive signs of
theft are highlighted: 1) “taking”; 2) “from the pos-
session of another person”; 3) “of movable proper-
ty”; 4) “lllegal”; S) “gratuitous”; 6) “that caused an
actual property damage to him/her”; 7) “commit-
ted for the purpose of cupidity” [9, p. 580].

In another acception it is considered that
theft of property of another person consists in the
physical removal of property from the sphere of pos-
session of the person in whose possession or own-
ership those property was and its passing into the
sphere of possession of the perpetrator [ 10, p. 81].

The authors A. Borodac and C. Rosca at
the treatment of the concept used the term “em-
bezzlement” [11, p. 210], as being the illegal and
gratuitous theft or appropriation of the property
of the owner from his/her funds or its surrender
to another person, committed for the interested
purpose [12, P.222]. In his turn M. Lascu defines
the embezzlement as the intentional and gratui-
tous illegal appropriation of movable property
of another person that is in the possession of the
owner or other persons or the intention that leads
to the real intention to cause an essential damage
to property, committed by the perpetrator for
his/her own benefit or of some third parties for
the purpose of profit [ 13, p. 18-19].

Proceeding from the legislative regula-
tions in force stipulated in the Criminal Law of
the Republic of Moldova, the term “embezzle-
ment” can no longer be used to the detriment of
“theft”. According to the DEX, “embezzlement” is
defined as being an offense consisting in the appro-
priation, use or trafficking by an employee, in his/
her interest or in the interest of another person, of
a sum of money or other property under his/her
management or administration; theft of money or
property from the assets of the state [ 14, p. 265].

In the same sense it can also be mentioned
that in the Criminal Code in force of the Republic
of Moldova, in the art. 191 of the Criminal Code
it is provided the criminal liability for the offense



delapidarea averii strdine, adicd insusirea, dispune-
rea sau folosirea ilegald a bunurilor altei sau ale al-
tor persoane de cdtre cel cdruia i-au fost incredintate
in baza unui titlu §i cu un anumit scop ori refuzul
de a le restitui, care a produs daune considerabile.
Astfel, delapidarea se referd strict la un meca-
nism specific de sustragere, care presupune insu-
sirea bunurilor de citre persoana careia bunurile
i-au fost incredintate. Prin urmare, reiesind din
importanta semantica si legislativa pe care o are
termenul ,delapidare”, acesta nu poate incorpora
toate formele de sustragere, cum ar fi: furtul, ja-
ful, talhiria, ci se referd doar la sustragerea comisd
prin metodele descrise la art. 191 C.pen.

Dupad intrarea in vigoare a C.pen. din 2002,
A. Borodac a optat pentru utilizarea termenului
yinsusire” in locul celui de ,delapidare”, conclu-
zionand ci prin insusire se intelege luarea in sta-
pénire in mod ilegal, intentionat i gratuit a unor
bunuri mobile ale altei persoane in favoarea fap-
tuitorului sau a unor terte persoane, bunuri ce se
aflau la evidenta patrimoniului proprietarului sau
in posesia altor persoane, care a cauzat un preju-
diciu material esential, uneori chiar mic proprie-
tarului sau creeazi primejdia reala de a pricinui o
asemenea dauna, savérsit din motiv i in scop de
profit [1S, p. 173].

In acceptiunea noastrd, formularea unei
notiuni generice a sustragerii care ar incorpora
cele mai importante elemente ce-i sunt aferente
se face dificila din mai multe considerente.

In primul rind, in articolele in care este
prevazuta raspunderea penala pentru sustrageri
(art.186-188, 190-192 C.pen.), la descrierea ele-
mentului material legiuitorul utilizeazd expresii
care in unele cazuri comporta o valoare semantici
diferita. Astfel, termenul ,sustragere” este folosit
la descrierea faptelor incriminate la art.186 alin.
(1) C.pen.: ,Furtul, adici sustragerea pe ascuns
a bunurilor altei persoane...”; art.186 alin.(1)
C.pen.: ,Jaful, adica sustragerea deschisa a bu-
nurilor altei persoane...”; art.188 alin.(1) C.pen.:
»Talhdria, adica atacul savarsit asupra unei per-
soane in scopul sustragerii bunurilor...”; art. 192
alin.(1) C.pen.: ,Pungisia, adici actiunea in sco-
pul sustragerii bunurilor...”. Insi in cazul escro-
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ofthe “embezzlement of the assets of another per-
son” that it summarized to embezzlement of prop-
erty of another person, i.e. acquisition, disposition or
illegal use of the property of another person or of oth-
er persons by the person to whom they were assigned
on the basis of a title and for a particular purpose, or
the refusal to return them that caused considerable
damages. Thus, the embezzlement refers strict-
ly to a specific mechanism of theft that involves
the appropriation of the property by the person
to whom the property was entrusted. Therefore,
proceeding from the semantic and legislative im-
portance that the term “embezzlement” has, it
cannot incorporate all forms of stealage, such as:
theft, robbery, plunder, but refers only to stealage
committed by the methods described in the art.
191 of the Criminal Code.

After the entry into force of the Criminal
Code since 2002, A. Borodac opted for the use of
the term “appropriation” instead of that of “em-
bezzlement”, concluding that by appropriation it is
meant the illegal, intentional and gratuitous taking
in possession of movable property of another per-
son in favour of the perpetrator or of some third
parties, property that was on file of the patrimony of
the owner or in the possession of other persons that
caused an essential material damage, sometimes
even small to the owner or creates the real obstacle
to cause such a damage, committed for the reason
and for the purpose of profit [ 15, p. 173].

In our acception, the formulation of a ge-
neric notion of theft that would incorporate the
most important elements related to it is made dif-
ficult for several reasons.

First of all, in the articles in which it is pro-
vided the criminal liability for theft (art. 186-188,
190-192 of the Criminal Code), at the descrip-
tion of the material element the legislator uses
the expressions that in some cases have a different
semantic value. Thus, the term “theft” it is used
at the description of the incriminating actions in
the art.186 par. (1) of the Criminal Code: “Theft,
i.e. the secret stealage of property of another per-
son...”; art. 186 par. (1) of the Criminal Code:
»Robbery, i.e. the open stealage of property of
another person...”; art. 188 par. (1) of the Crim-
inal Code: “Plunder, i.e. the attack committed
on a person for the purpose of stealage of prop-
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cheriei incriminate la art.190 legiuitorul utilizeaza
in calitate de verbum regens sintagma ,,...dobandi-
reilicitd a bunurilor...”, iar in cazul delapidarii ave-
rii strdine previzute la art.191 C.pen. ,....insusirea,
dispunerea sau folosirea ilegala...”.

Se poate observa ca la descrierea forme-
lor de sustragere, actiunile incriminate sunt de-
semnate prin sase verbe diferite: ,sustragere”
(art.186-188, 192 C.pen.), ,dobandire” (190
C.pen.) si ,insusire, dispunere sau folosire ilega-
1a” (art.191 C.pen.).

In viziunea noastri, aceasti derivatie sino-
nimica utilizatd de citre legiuitor nu este altceva
decat un procedeu stilistic, potrivit ciruia doud sau
mai multe cuvine din aceeasi sfera semantica ajung
sd desemneze, in sens figurat, acelasi lucru. Apli-
cand metoda interpretirii gramaticale, se poate
constata ci expresia a sustrage semnifica actiunea
de ,insusire prin fraudi sau viclenie a unui lucru
care apartine altei persoane...” [14, p. 678]; a do-
bandi - ,a obtine ceva prin muncs, eforturi, per-
severenta; a cstiga, a realiza, a face rost de ceva,
a giisi, a procura ceva; a primi; a cipita...” [14, p.
324];a insusi — ,a pune stipanire pe ceva, a lua in
stipanire, a-si apropria...” [14, p. 554] etc.

Din aceste considerente, dupd cum s-a
mentionat si anterior, autorul A. Borodac la de-
finirea conceptului a preferat termenul ,insugire”
inlocul celui de ,sustragere”. In viziunea acestuia,
termenul sustragere este prea ingust, intrucit ,,...
bunurile sunt sustrase numai in cazul furtului, ja-
fului, talhiriei si pungisiei...” [ 15, p. 158].

In doctrina de specialitate mai recenta se
mentioneaza ca notiunea de ,delapidare a averii
straine”, notiunea de ,sustragere” apare intr-o
postura dubli:

1) intre notiunile de ,delapidare a averii
straine” si de ,sustragere” existd un raport de tipul
parte-intreg”. Aceasta inseamna ci: a) delapida-
rea averii striine reprezinti o formi de sustragere
(alturi de furt, jaf, talhirie, escrocherie si punga-
sie); b) infractiunile specificate la art.191 C.pen.
se raporteazi la subgrupa infractiunilor savarsite
prin sustragere;

2) sustragerea este cea care constituie
chintesenta oricireia dintre infractiunile speci-

erty..”; art. 192 par. (1) of the Criminal Code:
“Pickpocketing, i.e. the action for the purpose of
stealage of property...”. However, in case of fraud
incriminated in the art. 190, the legislator uses
as verbum regens the phrase “... illicit acquisition
of goods ...”, and in case of the embezzlement of
property of another person provided in the art.
191 of the Criminal Code “... illegal appropria-
tion, disposal or use...”.

It can be observed that at the description of
the forms of theft, the incriminated actions are des-
ignated by six different verbs: “theft” (art. 186-188,
192 of the Criminal Code), “acquisition” (190 of
the Criminal Code) and “illegal appropriation, dis-
posal or use” (art. 191 of the Criminal Code).

In our view, this synonymous derivation
used by the legislator is nothing but a stylis-
tic procedure, according to which two or more
words from the same semantic sphere come to
designate, figuratively, the same thing. Applying
the method of grammatical interpretation, it can
be stated that the expression fo steal means the
action of the “appropriation by fraud or deceit of
a thing that belongs to another person...” [14, p.
678]; to acquire - “to achieve something through
work, effort, perseverance; to win, to achieve, to
get something, to find, to procure something; to
receive; to get...” [ 14, p. 324]; to appropriate - “to
take over something, to take possession of, to ap-
propriate...” [ 14, p. 554] etc.

For these reasons, as it was mentioned also
previously, the author A. Borodac at the defini-
tion of the concept preferred the term “appropri-
ation” instead of those of “theft”. In his view, the
term of theft is too narrow, as “...goods are stolen
only in case of theft, robbery, plunder and pick-
pocketing...” [15, p. 158].

In the more recent specialized doctrine it is
mentioned that the notion of “embezzlement of
property of another person”, the notion of “theft”
appears in a double position:

1) between the notions of “embezzlement
of foreign property” and of “theft” there is a report
of “whole-part” type. This means that: a) embez-
zlement of property of another person is a form of
theft (along with stealage, robbery, plunder, fraud
and pickpocketing); b) the offenses specified in
the art. 191 of the Criminal Code are referred to



ficate la art.191 C.pen. Aceasta tocmai datorita
faptului ca infractiunile in cauza sunt savérsite nu
oarecum, ci prin sustragere [16, p- 48].

In opinia noastrd, acceptiunea juridico-pe-
nald a sustragerii ar trebui sa comporte semnele
generice ale tuturor formelor pe care le poate
imbrica si care derivid din continutul legii penale,
inclusiv a semnelor specifice care particularizeaza
elementul material al unei forme concrete de sus-
tragere. Mai ales aceastd observatie este valabila
pentru infractiunea de escrocherie incriminata
la art.190 C.pen. si definitid de catre legiuitor ca
fiind ,.. dobandirea ilicitd a bunurilor altei per-
soane prin inducerea in eroare a unei sau a mai
multor persoane prin prezentarea ca adevarati a
unei fapte mincinoase sau ca mincinoasa a unei
fapte adevirate, in privinta naturii, calitatilor sub-
stantiale ale obiectului, partilor (in cazul in care
identitatea acestora este motivul determinant al
incheierii actului juridic) actului juridic nul sau
anulabil, ori daci incheierea acestuia este deter-
minatd de comportamentul dolosiv sau viclean
care a produs daune considerabile”.

In doctrina penald autohtoni se mentio-
neaza ci legiuitorul utilizeaza justificat in art.190
C.pen. tocmai termenul ,dobandire”, pentru a se
accentua specificul pe care il comporta escroche-
ria in raport cu celelalte infractiuni sivérsite prin
sustragere [17,p.61].

In viziunea noastri, actiunea de ,doban-
dire” in sens juridico-penal nu se rezuma doar
la actiunea de ,luare” a bunurilor mobile, care
ar presupune deplasarea acestora in spatiu sau
scoaterea fizica a lor din posesia victimei si trece-
rea in posesia ilegald a faptuitorului. Plecand de
la valoarea semantici a termenului ,,dobandire”
prezentatd supra si aplicind procedeul de interpre-
tare gramaticald a legii penale putem constata ca
actiunea de sustragere in cazul escrocheriei, in
afarid de dobandirea bunurilor mobile, se poate
manifesta §i prin dobandirea frauduloasi a bunu-
rilor imobile sau mai bine zis a drepturilor asupra
acestora.

Extinderea sferei de incriminare a escro-
cheriei la sustragerea dreptului asupra bunurilor
imobile este consacrata pe plan normativ in mai

@tiin;e juridice// Legal Sciences, nr. 13/2021, ISSN 1857-0976)

the subgroup of the offenses committed by theft;

2) theft is the quintessence of any of the
offenses specified in the art.191 of the Criminal
Code. This is precisely because of the fact that the
offenses in question are committed not in a man-
ner, but by theft [ 16, p. 48].

In our opinion, the juridical-criminal ac-
ception of theft should include the generic signs
of all forms it can take and which derive from the
content of the criminal law, including the specific
signs that particularize the material element of a
concrete form of theft. Especially this observation
is valid for the offense of fraud incriminated in the
art.190 of the Criminal Code and defined by the
legislator as being the ... illicit acquisition of prop-
erty of another person by misleading one or more
persons by presentation as true of a false action or
as false of a true action, as to the nature, substantial
qualities of the object, the parties (in case in which
their identity is the determinant reason of the con-
clusion of the legal act) null or void legal act, or if
its conclusion is determined by malicious or devi-
ous behaviour that caused considerable damages”.

In the local criminal doctrine, it is men-
tioned that the legislator uses in the justified man-
ner in the art. 190 of the Criminal Code precisely
the term “acquisition”, in order to emphasize the
specificity of fraud in relation to other offenses
committed by theft [17, p. 61].

In our view, the action of “acquisition” in
the legal-criminal sense is not limited only to the
action of “taking” of movable property that would
involve their movement in space or their physi-
cal removal from the possession of the victim and
passing to the illegal possession of the perpetra-
tor. Proceeding from the semantic value of the
term “acquisition” presented above and applying
the procedure of grammatical interpretation of
the criminal law we can state that the action of
theft in the case of fraud, in addition to the ac-
quisition of movable property, can be manifest-
ed also by fraudulent acquisition of real estate or
rather of the rights to them.

The extension of the scope of incrimination
of fraud to the theft of the right to real estate is ded-
icated in the normative plan in several criminal leg-
islations. For example, in accordance with the art.
159 of the Criminal Code of the Russian Federa-
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multe legislatii penale. De exemplu, in conformi-
tate cu art. 159 C.pen. al Federatiei Ruse, escro-
cheria este definitd ca fiind sustragerea averii strdine
sau dobdndirea drepturilor asupra acesteia prin in-
seldciune sau abuz de incredere [18].

In baza abordarilor ficute mai sus, propu-
nem urmatoarea formulare a notiunii: sustrage-
rea reprezinta luarea ilegala si gratuita a bunu-
rilor din posesia altei persoane care a cauzat
un prejudiciu patrimonial efectiv acesteia, sa-
varsita in scop de profit.

Din aceastd notiune rezultd urmaitoarele
trisituri definitorii ale sustragerii: 1) actiunea de
luare; 2) caracterul ilegal al ludrii; 3) caracterul
gratuit al ludrii; 4) bunurile trebuie si fie in po-
sesia altei persoane; S) cauzarea unui prejudiciu
patrimonial efectiv persoanei; 6) existenta scopu-
lui de profit.

O primad constatare care poate fi ficuta in
legitura cu notiunea propusi este ca in cadrul
acesteia nu se precizeaza calitatea fizici a bunului
sustras: mobil sau imobil. Aceeasi solutie de defi-
nire a sustragerii o intalnim si in interpretarile din
practica judiciard, fiind consacrati in pct. 2 teza
1 din Hotarérea Plenului CSJ al R. Moldova Cu
privire la practica judiciard in procesele penale des-
presustragerea bunurilor nr.23 din 28.06.2004: ,In
sensul legii, se considera sustragere luarea ilegala
si gratuita a bunurilor din posesia altuia, care a
cauzat un prejudiciu patrimonial efectiv acestuia
savarsiti in scop acaparator” [19].

Se poate observa ci nici instanta superioara
la interpretarea termenului nu pune accent pe ca-
litatea bunului. Acest lucru mai deriva i din inter-
pretirile facute la pct. 1 al aceleiasi hotéréri a CS]J,
potrivit carora: ,Obiect material al sustragerii sau
altor infractiuni contra patrimoniului se conside-
rd bunurile care la momentul savérsirii infractiu-
nii nu-i apartin faptuitorului, nu sunt proprietate
a lui si care se pot afla atat in posesia proprietaru-
lui, cit si in posesia altor persoane, cirora li s-au
transmis in folosinta aceste bunuri” [19].

Prin urmare, calitatea bunului la stabilirea
obiectului material al sustragerilor este conditio-
nata in mod direct de modus operandi, adici me-
toda prin care se comite sustragerea.

tion, fraud is defined as being the theft of proper-
ty of another person or acquisition of rights to it
through deception or abuse of trust [18].

On the basis of the approaches made
above, we propose the following formulation of
the notion of theft represents the illegal and
gratuitous taking of property from the posses-
sion of another person that caused an effective
patrimonial damage to him/her, committed
for covetous purposes.

From this notion results the following defin-
ing features of theft: 1) action of taking; 2) illegal
nature of taking; 3) gratuitous nature of taking; 4)
property must be in the possession of another per-
son; S) causing of an effective patrimonial damage
to person; 6) existence of covetous purpose.

The first finding that can be made in connec-
tion with the proposed notion is that it does not
specify the physical quality of the stolen property:
movable or immovable. The same solution for the
definition of theft is found also in the interpreta-
tions of judicial practice, being described in the p.
2 thesis 1 of the Decision of the Plenum of the SCJ
of the Republic of Moldova On judicial practice in
criminal proceedings on theft of property No. 23 of
June 28", 2004: “For the purposes of the law, the
illegal and gratuitous taking of the property from
the possession of another person that caused an ef-
fective patrimonial damage committed to him/her
for the predatory purpose” [19].

It can be observed that even the superior
court at the interpretation of the term does not em-
phasize the quality of the property. This also derives
from the interpretations made in the p. 1 of the same
decision of the SCJ, according to which: “The mate-
rial object of theft or other offenses against the prop-
erty is considered the goods that at the moment of
the commission of the offense do not belong to the
perpetrator, are not his/her property and that may
be both in the possession of the owner and in the
possession of other persons, to whom these goods
were transmitted for use” [19].

Therefore, the quality of the property at the
determination of the material object of the thefts
is conditioned directly by modus operandi, i.e. the
method by which it is committed the theft.

As a rule, from objective point of view, the
theft involves the physical removal of a movable



De regul, din punct de vedere obiectiv,
sustragerea implicd scoaterea fizica a unui bun
mobil din posesia victimei si trecerea acestuia in
stipénirea ilegald a faptuitorului. Acest mecanism
este valabil pentru sustragerea savarsitd prin furt
(art.186 C.pen.), jaf (art.187 C.pen.), tilharie
(art. 188 C.pen.), delapidare a averii striine (art.
191 C.pen.) si pungisie (art. 192 C.pen.). De
fapt, ar fi de neconceput si este de la sine inteles
ca prin aceste fapte nu este posibild sustragerea
bunurilor imobile, deoarece reiesind din modul
lor de savarsire acestea se refera doar la preluarea
fizici a bunurile mobile. Aceasti teza este una va-
dita si reiese din insasi natura lucrurilor.

Dupi cum mentioneazd, pe drept cuvént,
A. Boitov, pentru dobandirea frauduloasi a unei
stdpéniri depline in privinta bunurilor imobile nu
exista o altd cale decat motivarea sau constrange-
rea proprietarului de a transmite dreptul asupra
acestora, ceea ce este posibil doar prin escroche-
rie sau santaj [20, p. 161].

Se mai sustine cd unica metodi de transfor-
mare a bunului imobil in stipanirea faptuitorului
o constituie dobandirea acesteia, adicd obtinerea
dreptului asupra lui prin impunerea persoanei de
a-] transmite sub influenta ingeldciunii sau a abu-
zului de incredere, ori constringerea persoanei de
a-l transmite prin violenta sau amenintarea carac-
teristica infractiunii de santaj. In primul caz este
vorba de sustragere, iar in cel de al doilea — de o
faptd asemanatoare sustragerii [20, p- 161].

Prin urmare, comparativ cu furtul, jaful, tal-
haria, pungisia si delapidarea averii striine, altul
este modul de operare in cazul sustragerii savarsi-
te prin metoda escrocheriei, care presupune ,do-
bandirea”, adica obtinerea frauduloasa a bunuri-
lor, prin inducerea in eroare a unei sau a mai multor
persoane prin prezentarea ca adevdratd a unei fapte
mincinoase sau ca mincinoasd a unei fapte adevd-
rate, in privinta naturii, calitdtilor substantiale ale
obiectului, partilor (in cazul in care identitatea aces-
tora este motivul determinant al incheierii actului
juridic) actului juridic nul sau anulabil, ori dacd in-
cheierea acestuia este determinatd de comportamen-
tul dolosiv sau viclean. Prin mecanismul specific
escrocheriei pot fi sustrase atdt bunurile mobile,
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property from the possession of the victim and its
transfer to the illegal possession of the perpetra-
tor. This mechanism is valid for the theft commit-
ted by stealage (art.186 of the Criminal Code),
robbery (art. 187 of the Criminal Code), plunder
(art. 188 of the Criminal Code), embezzlement
of property of another person (art. 191 of the
Criminal Code) and pickpocketing (art. 192 of
the Criminal Code). In fact, it would be incon-
ceivable and it is obvious that through these facts
it is not possible the stealage of the real estate, be-
cause proceeding from the manner of their com-
mission they refer only to the physical takeover
of movable property. This thesis is obvious and
follows from the nature itself of things.

As A. Boitov mentions rightly, for the fraud-
ulent acquisition of a full control of real estate there
is no other way than to motivate or compel the
owner to transfer the right to them that is possible
only by fraud or blackmail [20, p. 161].

Itis also argued that the only method of trans-
formation of real estate into the possession of perpe-
trator constitutes its acquisition, i.e. the obtainment
of the right to it by forcing the person to transmit it
under the influence of deception or abuse of trust, or
forcing the person to transmit it by violence or threat
characteristic of the offense of blackmail. In the first
case it is about theft, and in the second — about an
action similar to theft [20, p. 161].

Therefore, compared to theft, robbery, plun-
der, pickpocketing and embezzlement of property
of another person, another is the manner of oper-
ation in case of theft committed by the method of
fraud that involves the “acquisition”, i.e. the fraud-
ulent obtainment of goods, by misleading one or
several persons by the presentation as true of a false
action or as false of a true action, regarding the nature,
substantial qualities of object, parties (in case in which
their identity is the determinant reason for the conclu-
sion of the legal act) the null or void legal act, or if its
conclusion is determined by malicious or devious be-
haviour. Through the mechanism specific of fraud,
both movable and immovable property can be sto-
len. In case of the movable property, it is a matter of
their physical taking, i.e. dispossession (removal of
property from the possession of victim) followed
by impossession (transfer of property to the sphere
of possession of perpetrator). In case of real estate,
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cét si cele imobile. In cazul bunurilor mobile este
vorba de luarea fizicd a acestora, adica deposeda-
rea (scoaterea bunului din posesia victimei) ur-
mati de imposedare (trecerea bunului in sfera de
stipanire a fiptuitorului). In cazul bunurilor imo-
bile nu are loc preluarea fizici a acestora, ci ob-
tinerea dreptului de posesie asupra bunului prin
inducerea in eroare manifestate prin prezentarea
ca adevaratid a unei fapte mincinoase sau ca min-
cinoasd a unei fapte adevarate, in privinta naturii,
calitatilor substantiale ale obiectului, partilor (in
cazul in care identitatea acestora este motivul de-
terminant al incheierii actului juridic) actului ju-
ridic nul sau anulabil, ori daci incheierea acestuia
este determinatd de comportamentul dolosiv sau
viclean.

Referitor la formele sustragerilor, in litera-
tura de specialitate autohtona au fost exprimate
in mod principal doud puncte de vedere.

Potrivit primului punct de vedere sustinut
de autorul A. Borodac, pot fi deosebite: furtul
(art. 186 C.pen.); jaful (art. 187 C.pen.); talhiria
(art. 188 C.pen.); santajul (art. 189 C.pen.); es-
crocheria (art. 190 C.pen.); delapidarea (art. 191
C.pen.); pungisia (art. 192 C.pen.) [15, p. 160].

Potrivit celui de al doilea punct de vedere,
din categoria infractiunilor contra patrimoniului
ce pot fi comise prin sustragere fac parte infrac-
tiunile prevazute la art.186-188, 190-192 C.pen.
(9, p. 578].

Deosebirea dintre aceste doud puncte de
vedere constd in aceea ci, potrivit primei opinii,
santajul este catalogat la categoria sustragerilor,
iar potrivit celei de-a doua — santajul este atribuit
la ,,...infractiunile savarsite in scop de profit, insa
nu prin sustragere”.

Prima opinie a fost formulata pani la intra-
rea in vigoarea a Legii privind modificarea si com-
pletarea C.pen. al R. Moldova nr.227-XVI din
18.12.2008, prin care au fost supuse unor amen-
damente esentiale prevederile incriminatoare re-
feritoare la sustrageri [21].

Pentru moment insd, dupd punerea in apli-
care a legii sus-mentionate, un asemenea mod de
abordare a formelor de sustragere nu mai poate
fi acceptat. Astfel, pe plan legislativ, insasi formu-

their physical takeover does not take place, but the
obtainment of the right of possession regarding
the property by misleading manifested by the pres-
entation as true of a false action or as false of a true
action, regarding the nature, substantial qualities of
object, parts (in case in which their identity is the
determining reason for the conclusion of the legal
act) the null or void legal act, or if its conclusion is
determined by malicious or devious behaviour.

Regarding the forms of thefts, in the local
specialized literature two points of view were ex-
pressed mainly.

According to the first point of view sup-
ported by the author A. Borodac, the following
can be distinguished: theft (art. 186 of the Crim-
inal Code); robbery (art. 187 of the Criminal
Code); plunder (art. 188 of the Criminal Code);
blackmail (art. 189 of the Criminal Code); fraud
(art. 190 of the Criminal Code); embezzlement
(art. 191 of the Criminal Code); pickpocketing
(art. 192 of the Criminal Code) [18, p. 160].

According to the second point of view, in
the category of the offenses against the property
that can be committed by theft are included the
offenses provided in the art.186-188, 190-192 of
the Criminal Code [9, p. 578].

The difference between these two points of
view consists in the fact that, according to the first
opinion, blackmail is classified to the category of
thefts, and according to the second - blackmail is
attributed to “... offenses committed for the pur-
pose of profit, but not by theft”.

The first opinion was formulated before the
entry into force of the Law on amendment and
supplementation of the Criminal Code of the
Republic of Moldova No. 227-XVI of December
18%, 2008, by which the incriminating provisions
regarding the thefts were submitted to some es-
sential amendments [21].

For the time being, however, after the im-
plementation of the above-mentioned law, such a
manner of approach to the forms of theft can no
longer be accepted. Thus, on the legislative level,
the very wording of the art. 217* of the Criminal
Code - theft or extortion of narcotic or psychotropic
substances — leads us to the idea that the legislator
makes a clear distinction between their theft and
acquisition by blackmail.



larea art.217* C.pen. — sustragerea sau extorcarea
substantelor narcotice sau psihotrope— ne conduce
laideea cd legiuitorul face o diferentiere neta intre
sustragere si dobandirea prin santaj a acestora.

In afari de aceasta, si practica judiciara face
o asemenea diferentiere din moment ce CSJ a
adoptat doud hotarari explicative diferite referi-
toare la interpretarea infractiunilor vizate:

Hotirérea Plenului CSJ a Republicii Mol-
dova Cu privire la practica judiciard in procese-
le penale despre sustragerea bunurilor nr. 23 din
28.06.2004 [22];

Hotirérea Plenului CSJ a Republicii Mol-
dova Cu privire la practica judiciard in procesele pe-
nale despre santaj nr.16 din 07.11.2005 [23].

In virtutea celor prezentate mai sus, se poa-
te concluziona ca sustragerea drogurilor sau a et-
nobotanicelor poate fi realizatd prin urmatoarele
forme: furt, jaf, tilharie, escrocherie, delapidare si
pungasie.

Din punct de vedere faptic, modalititile de
sustragere a drogurilor sau a etnobotanicelor pot
fi raportate in mod direct la formele de sustrage-
re a bunurilor descrise la art.186-188, 190-192
C.pen. Pornind de la particularitatile obiectului
material al infractiunii, aceste norme au un carac-
ter general in raport cu norma stipulatila art.217*
C.pen,, care este una speciala.

Astfel, pe de o parte, formele de sustragere
a drogurilor sau a etnobotanicelor nu pot fi extin-
se la alte forme decét cele pe care le reglementea-
za legiuitorul. Pe de alta parte, modus operandi nu
este influentat de obiectul material al infractiunii,
metodele de sustragere rimanand ca si in cazul
sustragerilor descrise in Capitolul VI din Partea
speciald a C.pen.

In legiturd cu notiunea de sustragere a dro-
gurilor sau a etnobotanicelor este de mentionat
cain doctrina de specialitate autohtoni nu au fost
sesizate implicatii la definirea acestui concept.

Incerciri de a oferi clarificiri conceptuale
acestei notiuni sunt intalnite in doctrina de spe-
cialitate rusa.

Autorul I. Drujinin considera ca aceas-
ta notiune prezuma luarea ilegala a mijloacelor
narcotice, sdvarsita intr-o anumitd forma si din
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In addition, judicial practice also makes
such a distinction since the moment when the
SCJ has adopted two different explanatory judg-
ments regarding the interpretation of the offenses
in question:

Decision of the Plenum of the SCJ of the
Republic of Moldova On the judicial practice in
criminal proceedings regarding the theft of property
No. 23 of June 28" 2004 [22];

Decision of the Plenum of the SCJ of the
Republic of Moldova On the judicial practice in
criminal proceedings regarding the blackmail No.
16 of November 07", 2005 [23].

By virtue of the presented above, it can be
concluded that theft of drugs or ethnobotanicals
can be achieved through the following forms:
theft, robbery, plunder, fraud, embezzlement and
pickpocketing.

From the factual point of view, the modal-
ities of theft of drugs or ethnobotanicals can be
related directly to the forms of theft of the goods
described in the art. 186-188, 190-192 of the
Criminal Code. Proceeding from the peculiarities
of the material object of the offense, these norms
have a general character in relation to the norm
stipulated in the art. 217* of the Criminal Code
that is a special one.

Thus, on the one hand, the forms of theft of
drugs or ethnobotanicals cannot be extended to
forms other than those regulated by the legislator.
On the other hand, the modus operandi is not in-
fluenced by the material object of the offense, the
methods of theft remaining as in the case of the
thefts described in the Chapter VI of the Special
Part of the Criminal Code.

In connection with the notion of theft of
drugs or ethnobotanicals, it should be mentioned
that no implications were defined in the local spe-
cialized doctrine for the definition of this concept.

The attempts to provide conceptual clarifi-
cations to this notion are encountered in the Rus-
sian specialized doctrine.

The author I. Drujinin considers that this
notion presupposes the illegal taking of narcotic
means, committed in a certain form and for vari-
ous reasons, from the possession of state institu-
tions or organizations, of natural persons for the
purpose of personal consumption or for the ben-
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diferite motive, din posesia institutiilor sau a or-
ganizatiilor de stat, a persoanelor fizice in scop
de consum personal sau in folosul altor persoane,
in scop de desfacere sau pentru o alta folosire ile-
gald, fapt prin care se provoacid o dauni sanatatii
publice sau se creeazd un pericol pentru aceasta
[24,p. 28].

Potrivit unei viziuni apropiate, prin sus-
tragerea mijloacelor narcotice se intelege luarea
ilegald a acestora din institutii, organizatii sau in-
treprinderi sau de la persoane particulare pentru
consum propriu sau pentru o alti folosire ilegald a
acestora, care creeaza pericolul cauzirii unei dau-
ne sinatitii publice [25, p. 57].

Autorul rus E. Fedik defineste sustragerea
substantelor narcotice sau psihotrope ca fiind lua-
rea ilegald a acestora din posesia legald sau ilegald
aunei persoane juridice sau fizice, inclusiv culege-
rea plantelor prevazute in Lista substantelor nar-
cotice, substantelor psihotrope si precursorilor,
supuse controlului pe teritoriul Federatiei Ruse,
de pe teritoriul intreprinderilor agricole sau de
alta natura, precum si de pe terenurile cetitenilor,
chiar daci aceste plante sunt crescute ilegal [26,
p. 760].

Unii autori au propus reformularea nor-
mei privitoare la sustragerea substantelor narco-
tice sau psihotrope, astfel incét si nu fie utilizat
termenul ,sustragere”, ci termenul ,procurare” ,
prin indicarea in continutul normei a formelor de
sustragere prin care acestea ar putea fi dobandite
[27, p. 105].

O asemenea abordare, pe buni dreptate, a
fost criticatd vehement in doctrina de specialita-
te, considerindu-se ci desemnarea elementului
material al infractiunii de sustragere a mijloacelor
narcotice prin sintagma ,procurare ilegald” ar face
dificild o diferentiere intre gradul prejudiciabil al
obtinerii substantelor narcotice in urma cumpa-
rarii, schimbului, oferirii unui cadou, in contul
stingerii unei datorii etc. si prejudiciabilitatea ob-
tinerii acestora printr-o forma de sustragere (furt,
jaf, talhirie etc.). Obtinerea acestor substante
prin sustragere vadeste un grad prejudiciabil mai
mare si, respectiv, ar trebui sa fie aplicat un regim
de sanctionare diferentiat fatd de asemenea fapte

efit of other persons, for the purpose of sale or for
other illegal use, the action by which it is caused a
damage to the public health or it is created a dan-
ger to it [24, P 28].

According to a close view, by the theft of nar-
cotic means it is meant their illegal taking from the
institutions, organizations or enterprises or from
private individuals for their own consumption or
for their another illegal use that creates the danger
of causing damage to public health [25, p 57].

The Russian author E. Fedik defines the
theft of narcotic or psychotropic substances as
their illegal taking from the legal or illegal pos-
session of a legal or natural person, including the
collection of plants stipulated in the List of nar-
cotic substances, psychotropic substances and
precursors, subject to control on the territory of
the Russian Federation, from the territory of ag-
ricultural or other enterprises, as well as from the
ground areas of the citizens, even if these plants
are grown illegally [26, p. 760].

Some authors proposed the reformulation
of the regulation regarding the theft of narcotic or
psychotropic substances, so that not to be used
the term “theft”, but the term “procurement”,
through the indication in the content of the regu-
lation of the forms of theft by which they could be
acquired. [27, p. 105].

Such an approach was rightly criticized ve-
hemently in the specialized doctrine, considering
that the designation of the material element of the
offense of theft of narcotic means by the phrase
“illegal procurement” would make it difficult to
differentiate between the harmful degree of the
obtainment of narcotic substances as a result of
the purchase, exchange, offering of a gift, on ac-
count of repayment of a debt, etc. and the detri-
ment nature of their obtainment through a form
of stealage (theft, robbery, plunder, etc.). Ob-
tainment of these substances by stealage demon-
strates a higher degree of harm and, respectively,
a differentiated sanctioning regime should be ap-
plied to such actions. [28, p. 100].

In the acception of the authors S. Branza
and V. Stati, by theft it is meant the illegal and
gratuitous taking of narcotic or psychotropic sub-
stances, by which an effective patrimonial dam-
age was caused. [29, p. 1154].



(28, p. 100].

In acceptiunea autorilor S. Branza si V.
Stati, prin sustragere se are in vedere luarea ilega-
I3 si gratuitd a substantelor narcotice sau psiho-
trope, prin care acestuia i s-a cauzat un prejudiciu
patrimonial efectiv [29, p. 1154].

Referitor la sustragerea drogurilor sau a
etnobotanicelor in pct.6 teza 1 din Hotéirarea
Plenului CSJ nr.2 din 26.12.2011 Cu privire la
practica judiciard de aplicare a legislatiei penale
ce reglementeazd circulatia substantelor narcotice,
psihotrope sau a analogilor lor si a precursorilor se
arati: ,In sensul art.217* Cod penal, rispunderea
pentru sustragerea substantelor narcotice sau
psihotrope survine doar in cazurile in care per-
soanele acapareaza in mod ilegal si gratuit astfel
de substante de la intreprinderi, organizatii, indi-
ferent de forma de proprietate, sau de la cetateni,
inclusiv de pe teritoriile pazite” [30].

In ultima notiune nu se face referire la sco-
pul de profit (de insusire, acaparare), de savirsire
a faptei, care in viziunea noastra este inerent ori-
carei sustrageri, indiferent de entitatea materiala
care formeaza obiectul material al acesteia. De
asemenea, plecind de la ideea cd daci in urma
interpretdrii normelor penale unul si acelasi ter-
men va avea intelesuri diferite se va ajunge la o
aplicare neuniforma a legii penale, fapt ce implica
o incilcare grava a principiului legalitatii in drep-
tul penal. Din aceste considerente, propunem ca
in perspectiva reajustarii Hotararii Plenului CSJ
nr.2 din 26.12.2011, instanta superioara si refor-
muleze notiunea de sustragere a substantelor nar-
cotice sau psihotrope prin referire obligatorie la
scopul de profit.

In lumina celor mentionate, putem defini
sustragerea drogurilor sau a etnobotanicelor ca fiind
luarea ilegald si gratuitd a acestora din posesia unei
persoane fizice sau juridice, care a cauzat un prejudi-
ciu patrimonial efectiv acesteia, savdrsitd in scop de
profit prin una dintre formele previzute la art.186,
187, 188,190, 191 5i 192 C.pen.

Referitor la scopul de profit, unii autori
sustin cd acesta nu este un semn obligatoriu pen-
tru sustragerea substantelor narcotice sau psiho-
trope [31, p. 26; 32, p. 12; 24, p. 12; 27, p. 105].
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Regarding the theft of drugs or ethnobo-
tanicals in the p. 6, thesis 1 of the Decision of the
Plenum of the SCJ No. 2 of December 26%, 2011
On the judicial practice of the application of the
criminal legislation governing the circulation of nar-
cotic, psychotropic substances or their analogues and
precursors it is demonstrated: ,In terms of the art.
217* of the Criminal Code, the responsibility for
the theft of narcotic or psychotropic substances
appears only in cases in which the persons seize in
the illegal and gratuitous manner such substances
from the enterprises, organizations, regardless of
the form of ownership, or from the citizens, includ-
ing from the guarded territories” [30].

The last notion does not refer to the purpose
of cupidity (of appropriation, seizure), of the com-
mission of the action that in our view is inherent
in any theft, regardless of the material entity that
forms its material object. Also, proceeding from
the idea that if as a result of the interpretation of
the criminal norms, one and the same term will
have different meanings, a non-uniform applica-
tion of the criminal law will be reached, the fact
that implies a serious violation of the principle of
legality in the criminal law. For these reasons, we
propose that in the perspective of the readjust-
ment of the Decision of the Plenum of the SCJ
No. 2 of December 26™, 2011, the superior court
to reformulate the notion of the theft of narcotic
or psychotropic substances by the mandatory ref-
erence to the purpose of cupidity.

In the light of those mentioned, we can de-
fine the theft of drugs or ethnobotanicals as being their
illegal and free taking from the possession of a natural
or legal person that caused the actual property dam-
age to him/her, committed for the purpose of cupidity
by one of the forms provided in the art. 186, 187, 188,
190, 191 and 192 of the Criminal Code.

Regarding the covetous purpose, some
authors argue that it is not a mandatory sign for
the theft of narcotic or psychotropic substances
(31, p.26; 32, p. 12; 24, p. 12; 27, p. 10S].

Other authors [33, p. 101], including from
the local criminal doctrine [34, 1154], argue the
opposite, attributing the covetous purpose to the
defining sign characteristic of the theft of drugs or
ethnobotanicals.

We join the latter authors, presenting ad-
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Alti autori [33, p. 101], inclusiv din doctri-
na penali autohtoni [34, 1154], sustin contrariul,
atribuind scopul de profit la semn definitoriu ca-
racteristic sustragerii de droguri sau de etnobota-
nice.

Ne alaturam celor din urma autori, reve-
nind cu argumente in plus, care ar justifica o ase-
menea opinie, atunci cind vom aborda continu-
tul laturii subiective a infractiunii descrise la art.
217*C. pen.

Dispozitia art. 217* C.pen. nu ne indicd in
mod expres metodele prin care pot fi sustrase sub-
stantele narcotice sau psihotrope, insi acest lucru
poate fi dedus prin interpretarea logica a textului
delege. Laart. 217+alin. (1) C.pen. este consacrat
termenul generic ,sustragere”, iar la alineatele
care urmeazd sunt descrise variantele agravante
ale infractiunii. Mai este de mentionat c la alin.
(2) alart. 217*C.pen. lit. e) este descrisa agravan-
ta cu aplicarea violentei nepericuloase pentru viata
sau sandtatea persoanei ori cu amenintarea aplicdrii
unei asemenea violente, iar la alin. (3) lit. b) cu apli-
carea violentei periculoase pentru viata sau sdndta-
tea persoanei ori cu amenintarea aplicdrii acesteia.
Este bine stiut c prima forma a violentei este va-
labila si caracterizeaza infractiunea de jaf violent
— art. 187 alin. (3) lit. e) C.pen., iar cea de-a doua
infractiunea de talharie — art. 188 C.pen.

Se poate astfel concluziona ci asemenea
forme ale sustragerilor cum ar fi furtul (art.186
C.pen.), jaful (art.187 C.pen.), escrocheria
(art.190 C.pen.), delapidarea averii striine
(art.191 C.pen.) si pungasia (art.192 C.pen.) cad
sub incidenta art.217*alin. (1) C.pen., iar sustra-
gerea drogurilor sau a etnobotanicelor prin forma
talhiriei (art.188 C.pen.) urmeazi a fi calificati
conform art. 217 alin. (3) lit. b) C.pen.

In legiturd cu acest ultim aspect, in doc-
trina de specialitate s-a mentionat cd delapidarea
drogurilor sau a etnobotanicelor nu intri sub sfe-
ra de aplicare a alin. (1) al art. 2174 ci urmeazi a
fi calificatd in baza art. 2174alin. (2) lit. a) C.pen.,
la care se agraveazi rispunderea penald pentru
sustragerea substantelor narcotice sau psihotrope
cu folosirea situatiei de serviciu (35, p. 483; 36, p.
601-602].

ditional arguments, which would justify such an
opinion, when we approach the content of the
subjective side of the offense described in the art.
217* of the Criminal Code.

The provision of the art. 217* of the Crim-
inal Code does not indicate us explicitly the
methods by which the narcotic or psychotropic
substances can be stolen, however this can be de-
duced from the logical interpretation of the text
of the law. In the art. 217* par. (1) of the Crimi-
nal Code it is presented the generic term “theft”
and in the subsequent paragraphs are described
the aggravating variants of the offense. It should
be mentioned also that in the par. (2) of the art.
217* of the Criminal Code let. e) it is described
the aggravation with the application of non-danger-
ous violence for life or health of person or with the
threat of the application of such violence, and in the
par. (3) let. b) with the application of violence dan-
gerous for life or health of person or with the threat of
its application. It is well known that the first form
of violence is valid and characterizes the offense
of violent robbery — the art. 187 par. (3) let. e)
of the Criminal Code, and the second offense of
robbery — the art. 188 of the Criminal Code.

Thus, it can be concluded that the corre-
sponding forms of stealages such as theft (art. 186
of the Criminal Code), robbery (art.187 of the
Criminal Code), fraud (art. 190 of the Criminal
Code), embezzlement of property of another per-
son (art. 191 of the Criminal Code) and pickpock-
eting (art. 192 of the Criminal Code) fall under the
incidence of the art. 217* par. (1) of the Criminal
Code, and the stealage of drugs or ethnobotanicals
through the form of plunder (art. 188 of the Crim-
inal Code) is to be qualified according to the art.
217 par. (3) let. b) of the Criminal Code.

In connection with this last aspect, in the
specialized doctrine it was mentioned that the
embezzlement of drugs or ethnobotanicals does
not fall under the scope of application of the par.
(1) of the art. 2174 but is to be qualified on the
basis of the art. 217+ par. (2) let. a) of the Crim-
inal Code, in which the criminal liability for the
theft of narcotic or psychotropic substances is
aggravated by the use of the official position [35, p.
483; 36, p. 601-602].

In our acception, the theft of drugs or eth-



In acceptiunea noastra, sustragerea drogu-
rilor sau a etnobotanicelor savérsitd prin metoda
delapidarii poate cadea sub sfera incriminatoare
a art. 217*alin. (1) C.pen. Acest fapt reiese din
interpretarea textului incriminator al art. 191
C.pen,, la care este descrisa fapta propriu-zisi de
delapidare a averii straine. Astfel, la art. 191 alin.
(1) C.pen. se pedepseste delapidarea averii strii-
ne, adicd insusirea ilegald a bunurilor altei persoa-
ne, incredintate in administrarea vinovatului, iar
laalin. (2) lit. d) al aceluiasi articol se dozeaz ris-
punderea penali pentru delapidarea averii striine
savarsita cu folosirea situatiei de serviciu. Prin ur-
mare, reiesind din aceastd tehnica legislativa de
descriere a faptei consemnate, rezulti ci folosirea
situatiei de serviciu este una dintre metodele de
comitere a delapidarii averii striine cu efect agra-
vat prevazuti la art. 217+ alin. (2) lit. d) C.pen.

Tehnica legislativd si modul de formulare
a normelor penale in legislatia penald trebuie sa
corespundai cerintelor de accesibilitate, previzibi-
litate si claritate.

In conformitate cu Hotirirea CC a R.
Moldova asupra exceptiei de neconstitutionali-
tate a prevederilor alin.(6) art.63 din Codul de
proceduri penala, nr.26 din 23.11.2010: ,Pentru
a corespunde celor trei criterii de calitate — acce-
sibilitate, previzibilitate si claritate — norma de
drept trebuie si fie formulati cu suficientd pre-
cizie, astfel incit si permitd persoanei sa decida
asupra conduitei sale i s prevadd, in mod rezo-
nabil, in functie de circumstantele cauzei, conse-
cintele acestei conduite. In caz contrar, cu toate
ca legea contine o normi de drept care aparent
descrie conduita persoanei in situatia datd, per-
soana poate pretinde ca nu-si cunoaste drepturile
si obligatiile. Intr-o astfel de interpretare, norma
ce nu corespunde criteriilor claritatii este contra-
ra art.23 din Constitutie” [37].

Mai poate fi invocati si Hotararea CC aR.
Moldova pentru controlul constitutionalitatii art.
IT al Legii nr.56 din 04.04.2014 pentru comple-
tarea articolului 60 din Codul penal al Republicii
Moldova nr.14 din 27.05.2014: ,Curtea retine
ca legea penala are repercusiunile cele mai dure
comparativ cu alte legi sanctionatoare, ea incri-
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nobotanicals committed by the method of embez-
zlement may fall under the incriminating scope of
the art. 217*par. (1) of the Criminal Code. This
fact results from the interpretation of the incrim-
inating text of the art. 191 of the Criminal Code,
in which it is described the action itself of the em-
bezzlement of property of another person. Thus,
in the art. 191 par. (1) of the Criminal Code it is
punished the embezzlement of property of an-
other person, i.e. the illegal appropriation of the
property of another person, entrusted in the ad-
ministration of the guilty person, and in the par.
(2) let. d) of the same article it is dosed the crimi-
nal liability for the embezzlement of the property
of another person committed with the use of the
official position. Therefore, proceeding from this
legislative technique of the description of the re-
corded action, it results that the use of the official
position is one of the methods of the commission
of the embezzlement of the property of another
person with the aggravated effect provided in the
art. 217* par. (2) let. d) of the Criminal Code.

The legislative technique and the manner of
the formulation of the criminal norms in the crim-
inal legislation must correspond to the require-
ments of accessibility, predictability and clarity.

In accordance with the Decision of the CC
of the Republic of Moldova on the exception of
unconstitutionality of the provisions of the par.
(6) art. 63 of the Code of Criminal Procedure,
No. 26 of November 23, 2010: “In order to meet
those three criteria of quality — accessibility, pre-
dictability and clarity — the legal provision must
be formulated with sufficient precision so as to
enable the person to decide on his/her conduct
and to foresee, in the reasonable manner, in the
light of circumstances of case, the consequenc-
es of such conduct. Otherwise, although the law
contains a legal provision that describes appar-
ently the conduct of person in the given situation,
the person may claim that he/she does not know
his/her rights and obligations. In such an inter-
pretation, the provision that does not correspond
to the criteria of clarity is contrary to the art. 23 of
the Constitution” [37].

It may be mentioned also the Decision of
the CC of the Republic of Moldova for the con-
trol of the constitutionality of the art. II of the Law
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mineaza faptele cele mai prejudiciabile, respectiv,
norma penald trebuie si dispund de o claritate
desivarsitd pentru toate elementele componentei
infractiunii in cazul normelor din partea speciala
a legii penale. Aceasti conditie este indispensabi-
ld i in cazul normelor din partea generala a legii
penale. Formulele generale si abstracte intr-un
caz concret pot afecta functionalitatea legii pe-
nale, aplicarea ei coerenta si sistemicd, ceea ce ar
denatura principiul calitatii legii” [38].

De
CEDO: ,0O normai este accesibild si previzibila

asemenea, potrivit jurisprudentei
numai atunci cind este redactatd cu suficienta
precizie, in asa fel incit si permitd oricarei per-
soane si isi corecteze conduita si sa fie capabilg,
cu consiliere adecvati, si prevadd, intr-o masura
rezonabild, consecintele care pot apirea dintr-
o normi... Legea trebuie sa fie accesibild intr-un
mod adecvat: cetiteanul trebuie s aibd un indi-
ciu adecvat, in circumstante concrete, asupra re-
glementirilor legale aplicabile...” [39].

Intr-o alti decizie s-a concluzionat ci:
»Odata ce statul adopta o solutie, aceasta trebu-
ie si fie pusd in aplicare cu claritate §i coerenta
pentru a evita pe cat este posibil insecuritatea
juridica si incertitudinea pentru subiectele de
drept vizate de catre misurile de aplicare a aces-
tei solutii...” [40].

Concluzii. Plecind de la aceste standarde
inerente pe care trebuie si le intruchipeze o nor-
mad incriminatoare, propunem ca in dispozitia art.
217*alin (1) C.pen., dupa cuvéntul sustragere si
fie expres stipulate formele concrete de sustragere
a drogurilor sau etnobotanicelor prin care se poa-
te comite fapta.

In acelasi timp, propunem o revizuire com-
pletd, chiar i structurala a art. 217* C.pen., astfel
incét si fie diferentiatd in mod net raspunderea
penald pentru sustragerea prin furt, jaf, delapidare
si escrocherie a drogurilor sau etnobotanicelor,
fata de sustragerea prin tilharie si dobandirea
prin extorcare (santaj) a acestora.

De lege ferenda art. 217* C.pen. al R. Mol-
dova ar urma si aiba urmatoarea structura i limi-
te incriminatoare:

— art.217*alin. (1) C.pen. urmeaza sd incri-

No. 56 of April 04,2014 for the completion of the
article 60 of the Criminal Code of the Republic of
Moldova No. 14 of May 27*, 2014: “The Court
mentions that the criminal law has the harshest re-
percussions compared to other sanctioning laws, it
incriminates the most prejudicial actions, respec-
tively, the criminal law must have perfect clarity
for all constituent elements of offense in case of
the regulations of the special part of the criminal
law. This condition is indispensable in case of the
regulations of the general part of the criminal law.
General and abstract formulas in a concrete case
can affect the functionality of the criminal law, its
coherent and systemic application that would dis-
tort the principle of the quality of the law” [38].

At the same time, according to the juris-
prudence of the ECHR: “A norm is accessible
and predictable only when it is formulated with
sufficient precision, so as to allow any person to
correct his/her conduct and to be able, with ade-
quate advice, to foresee, in a reasonable manner,
the consequences that may result from a regula-
tion... The law must be accessible in an adequate
manner: the citizen must have an adequate indi-
cation, in concrete circumstances, on the applica-
ble legal regulations...” [39].

In another decision it is concluded that:
“Once the state adopts a solution, it must be imple-
mented with clarity and coherence in order to avoid
as much as possible the legal insecurity and uncer-
tainty for the subjects of law covered by the meas-
ures of implementation of this solution...” [40].

Conclusions. Proceeding from these in-
herent standards that an incriminating regulation
must embody, we propose that in the disposition
of the art. 217* par. (1) of the Criminal Code, af-
ter the word theft to be stipulated expressly the
concrete forms of the theft of drugs or ethnobo-
tanicals by which the action may be committed.

At the same time, we propose a complete,
even structural review of the art. 217* of the
Criminal Code, so as to be differentiated clearly
the criminal liability for stealage by theft, robbery,
embezzlement and fraud of drugs or ethnobotan-
icals, from their theft by plunder and acquisition
by extortion (blackmail).

De lege ferenda the art. 217* of the Crimi-
nal Code of the Republic of Moldova would have



mineze sustragerea drogurilor, etnobotanicelor
sau a precursorilor prin metoda furtului, jafului,
escrocheriei si delapidarii averii striine;

—art. 217*alin. (2) C.pen. va agrava ris-
punderea penald pentru fapta-tip previzuti la
alin. (1);

—art. 217*alin. (3) C.pen. va incrimina
fapta de sustragere a drogurilor, a etnobotanice-
lor sau a precursorilor prin atac talharesc sau prin
santaj in scopul obtinerii lor;

—art. 217*alin. (2) C.pen. va agrava ris-
punderea penalad pentru faptele-tip previzute la
alin. (3);

—art. 217*alin. (2) C.pen. va doza rispun-
derea penald pentru faptele-tip previzute la alin.
(1) si (3), pentru sivarsirea lor in prezenta unor
agravante comune.

In baza celor mentionate propunem urma-
torul text normativ al art. 217* C.pen. al R. Mol-
dova:

Articolul 217*. Sustragerea drogurilor,
etnobotanicelor sau a precursorilor ori santa-
jul in scopul dobandirii lor

(1) Sustragerea prin furt, jaf, escrocherie
sau delapidare a drogurilor, etnobotanicelor sau
a precursorilor

se pedepseste cu amenda in marime de la
500 1a 1200 de unititi conventionale sau cu mun-
ca neremunerati in folosul comunititii de la 180
la 240 de ore, sau cu inchisoare dela 11a S ani.

(2) Fapta prevazuta la alin. (1) savarsita:

a) prin delapidare sau escrocherie cu folo-
sirea situatiei de serviciu de citre o persoani pu-
blicd, persoani cu functie de demnitate publica
sau persoand care gestioneaza o organizatie co-
merciald, obsteascd sau nestatal3;

b) prin jaf cu aplicarea violentei nepericu-
loase pentru viata sau sanatatea persoanei ori cu
amenintarea aplicarii unei asemenea violente;

c) de doui sau mai multe persoane;

d) prin patrundere in incipere, intr-un alt
loc pentru depozitare sau in locuintd;

f) in proportii mari,

se pedepseste cu amenda in marime de la
850 la 1500 de unitati conventionale sau cu inchi-
soare dela 51a 7 ani.
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the following incriminating structure and limits:

— art. 217* par. (1) of the Criminal Code, is
to incriminate the stealage of drugs, ethnobotanicals
or precursors by the method of theft, robbery, fraud
and embezzlement of property of another person;

—art. 217* par. (2) of the Criminal Code
will aggravate the criminal liability for the stand-
ard action provided in the par. (1);

—art. 217* par. (3) of the Criminal Code
will incriminate the action of the stealage of drugs,
ethnobotanicals or precursors by the robbery at-
tack or by blackmail for the purpose of their ob-
tainment;

—art. 217* par. (2) of the Criminal Code
will aggravate the criminal liability for the stand-
ard actions provided in the par. (3);

—art. 217* par. (2) of the Criminal Code
will dose the criminal liability for the standard ac-
tions provided in the par. (1) and (3), for their
commission in the presence of some common ag-
gravating factors.

On the basis of those mentioned, we pro-
pose the following normative text of the art. 217*
of the Criminal Code of the Republic of Moldova:

Article 217 Theft of drugs, ethnobotani-
cals or precursors or blackmail for the purpose of
their acquisition

Stealage by theft, robbery, fraud or embez-
zlement of drugs, ethnobotanicals or precursors

shall be punished by the fine in the amount
from 500 to 1200 conventional units or by the un-
paid community service from 180 to 240 hours,
or by the imprisonment from 1 to 5 years.

The action provided in the par. (1) com-
mitted:

a) by embezzlement or fraud with the use of
the official position by a public person, a person with
the position of public dignity or a person who man-
ages a commercial, public or non-state organization;

b) by robbery with the application of vio-
lence not dangerous for life or health of person or
with the threat of the application of such violence;

c) by two or more persons;

d) by entry in the premises, in another
place for storage or in the dwelling;

f) in large proportions,

shall be punished by the fine from 850 to
1500 conventional units or by the imprisonment
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(3) Atacul talhdresc in scopul sustragerii
drogurilor, etnobotanicelor sau a precursorilor
ori santajul exprimat prin cererea de transmitere
a acestora ori a drepturilor asupra lor, insotit de
actiunile prevazute la art.189 C.pen.

se pedepseste cu inchisoare de la 7 la 10
ani cu (sau firi) amendi in mirime de la 1150 la
1550 de unitati conventionale

(4) Fapta prevazuti la alin. (3) savarsita:

a) cu vitimarea gravi a integrititii corpo-
rale sau a sdnatatii;

b) de doud sau mai multe persoane;

b) prin patrundere in incipere, intr-un alt
loc pentru depozitare sau in locuinti;

c) in proportii mari;

se pedepsesc cu inchisoare de la 10 la 12
ani cu (sau firi) amenda in mirime de la 1550 la
2000 unititi conventionale.

(S) Faptele prevazute la alin. (1), (2), (3)
si (4) savarsite:

a) de un grup criminal organizat sau de o
organizatie criminali ori in favoarea acestora;

b) in proportii deosebit de mari,

se pedepsesc cu inchisoare de la 12 la 15
ani cu aplicarea unei amenzi in mirime de la 2000
la 2500 de unititi conventionale.

from S to 7 years.

The plunder attack for the purpose of the
stealage of drugs, ethnobotanicals or precursors
or the blackmail expressed by the request for their
transmission or the rights to them, accompanied
by the actions provided in the art. 189 of the
Criminal Code.

shall be punished by the imprisonment
from 7 to 10 years with (or without) the fine in
the amount from 1150 to 1550 conventional units

(4) The action provided in the par. (3)
committed:

a) with serious injury to corporal integrity
or health;

b) by two or more persons;

b) by entry in the premises, in another
place for storage or in the dwelling;

c) in large proportions;

shall be punished by the imprisonment from
10 to 12 years with (or without) the fine in the
amount from 1550 to 2000 conventional units.

(5) The actions provided in the par. (1),
(2), (3) and (4) committed:

a) by an organized criminal group or by a
criminal organization or in their favour;

b) in particularly large proportions,

shall be punished by the imprisonment from
12 to 15 years with the application of a fine in the
amount from 2000 to 2500 conventional units.
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