(

{T} Anale stiintifice ale Academiei ,Stefan cel Mare” a MAl al Republicii Moldova )

- Scientific Annals of the Academy “Stefan cel Mare” of MIA

CZU 343.224.1

PARTICULARITATI ALE RASPUNDERII
PENALE A MINORILOR

Valentina RUSSU,
doctoranda

DOI10.5281/zenodo.4071304

PARTICULARITIES OF THE CRIMINAL
RESPONSIBILITY OF MINORS

Valentina RUSSU,
PhD student

Un fenomen social negativ care afecteazd mult dezvol-
tarea omenirii este criminalitatea minorilor. Reiesind din
caracteristica infractiunilor savdrsite de minori, observam
cd acestia se caracterizeazd printr-o socializare negativd,
printr-o educatie nesatisficdtoare si deci tragerea la rds-
pundere penald a minorilor si integrarea acestora in viata
societdtii ridicd o multime de probleme. Cercetarea multi-
aspectuald a raspunderii penale a minorilor este un impe-
rativ ce rezidd in necesitatea implementdrii unui sistem de
prevenire cit mai eficient, ludndu-se in considerare atit per-
sonalitatea infractorului minor, cdt si influenta rdaspunderii
penale asupra sa.
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A social-negative phenomenon that greatly affects the
development of humanity is the juvenile delinquency. Based
on the characteristic of crimes committed by minors, we ob-
serve that they are characterized by a negative socialization,
by an unsatisfactory education and therefore, attracting
criminal responsibility of minors and integrating them into
the life of society raises a lot of problems. The multi-faceted
investigation of juvenile criminality liability is an impera-
tive that resides in the need to implement a prevention sys-
tem as efficiently as possible, taking into account the person-
ality of the juvenile offender and the influence of criminal
responsibility on him.

Keywords: minor, criminal liability, criminality of minors,
prevention of criminality of minors, individualization of criminal
liability.

Introducere. Criminalitatea minorilor, ca
parte a criminalitatii, constituie o problema pen-
tru care incd nu a fost gasita o solutie eficienta de-
finitivd. Deci se impune abordarea multilaterali a
fenomenului criminalitatii minorilor si cercetarea
particularitatilor raspunderii penale a acestora,
prin studierea legislatiei nationale si internationa-
le, ainterpretarilor doctrinare, a practicii judiciare
si a datelor statistice in vederea elaboririi si im-
plementarii unor mecanisme cat mai eficiente de
individualizare a raspunderii penale a minorilor si
perfectionarii legislatiei penale pentru a asigura
realizarea optima a scopurilor pedepsei penale in
raport cu aceasta categorie de subiecti.

In acest sens, accentudm ca lupta impotriva
delincventeijuvenile trebuie s se bazeze pe o abor-
dare complexa a factorului de prevenire in cadrul
unei politici sociale adecvate, care sd asigure corec-
tarea comportamentului personalititii minore, in
principal prin mijloace neprivative de libertate.

Introduction. Juvenile delinquency, as
part of criminality, is a problem for which hasn’t
been found a definitive effective solution yet.
Therefore, it is necessary to approach multilater-
ally the phenomenon of juvenile delinquency and
research the particularities of their criminal liabil-
ity, by studying of national and international law,
doctrinal interpretations, judicial practice and
statistics in order to develop and implement effi-
cient mechanisms of minors’ criminal liability in-
dividualization and the improvement of criminal
legislation in order to ensure the timely achieve-
ment of the purposes of criminal punishment in
relation to this category of subjects.

In this regard, we stressed that the fight
against juvenile delinquency must be based on
a complex approach of the prevention factor in
a suitable social policy, which ensures the cor-
rection of the behavior of the minor personality,
mainly through non-custodial ways.
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Metodologia cercetirii. In scopul elabo-
rarii acestui studiu autorul valorifici metode de
cercetare specifice, printre care metoda logicé,
metoda analizei datelor statistice, metoda sinte-
zei, metoda comparativa, descrierea, deductia,
metoda sistemicd etc. La baza cercetarii se afla
prevederile legislatiei in vigoare, atit normele ma-
teriale, cét si cele procesuale. De asemenea, baza
stiintifici a cercetdrii o constituie interpretirile
doctrinare ale savantilor autohtoni, dar si ale ce-
lor striini, diverse studii cuprinse in culegeri de
materiale ale conferintelor, articole stiintifice, co-
mentarii aplicative etc.

Rezultate obtinute si discutii. Notiunea
de ,delincventa juvenild” este o creatie a doctri-
nei penale i a teoriilor criminologice sau socio-
logice. Aparitia acestei categorii juridice a fost
conditionatd de incercarile de a grupa mai multe
infractiuni in functie de criteriile de vérsta, con-
siderdndu-se, in mod justificat, ci faptele penale
prezintd un cumul de particularitati, determinate
de nivelul de maturitate biologici, cu precidere
mintali a subiectului activ al infractiunii. Prin de-
lincventd, in opinia autorului I. Pitulescu, urmea-
z4 a se intelege o serie de fapte ilicite, indiferent
daci au sau nu au un caracter penal (fuga de la
domiciliu, absenta repetati si indelungati de la
scoald etc.) [1]. Acest termen include si infracti-
unile comise de minori, pe care le avem in vedere
in acest studiu.

Un interes deosebit il prezintd si sensul
psihologic al acestei notiuni, prin care se explici
in ce masura individul dispune de o capacitate in-
telectuald, afectiva si volitivd, capabild si mentina
un echilibru intre interesele, nevoile si aspiratiile
sale, precum si mijloacele legitime de realizare a
acestora. Din aceasta ultima perspectiva, crimina-
lul apare ca un individ cu o insuficienti maturiza-
re sociala, cu deficiente de integrare sociala, care
intra in conflict cu cerintele sistemului valorico-
normativ si cultural al societitii in care triieste.
Prin urmare, se incearcd a fi scoase in evidentd
atat personalitatea delincventului, cit si mecanis-
mele interne (mobiluri, motivatii, scopuri), care
declangeazi trecerea la actul delincvent.

Cu desivarsire, in definirea delincventei ju-
venile, un rol aparte trebuie sa revina varstei cro-
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The methodology of research. In order
to elaborate this study, the author capitalizes on
specific research methods, including the logical
method, the method of statistical data analysis,
the synthesis method, the comparative method,
description, deduction, the systemic method etc.
The research is based on the provisions of actual
legislation, both material and procedural rules.
Also, the scientific basis of the research is the doc-
trinal interpretations oflocal scientists, but also of
foreign ones, various studies included in collec-
tions of conference materials, scientific articles,
applied comments etc.

Obtained results and discussions. The
juvenile delinquency notion is a creation of crimi-
nal doctrine and criminological or sociological
theories. The emergence of this legal category
has been conditioned by attempts to group sev-
eral crimes according to age, consolidating, jus-
tifiably, that criminal acts have an accumulation
of particularities, determined by the level of
biological maturity, especially mental of the ac-
tive subject of the crime. By delinquency, in the
opinion of the author I. Pitulescu, a series of illicit
deeds is to be understood, regardless of whether
or not they have a criminal character (run away
from home, repeated and prolonged absence
from school, etc.) [1]. This term also includes the
crimes committed by minors, which we consider
in this study.

Of particular interest is the psychological
mean of this notion, which explains the extent in
which the individual has an intellectual capacity,
emotional and volitional, able to maintain a bal-
ance between his interests, needs and aspirations,
and the legitimate ways to achieve them. From
this last perspective, the criminal appears as an
individual with insufficient social maturity, with
deficiencies of social integration, which conflicts
with the requirements of the value-normative and
cultural system of the society in which he lives.
Therefore, it is tried to highlight both the person-
ality of the offender and the internal mechanisms
(mobiles, motivations, purposes), which trigger
the transition to the delinquent act.

Completely, in defining the juvenile delin-
quency, a special role must be given to chronolog-
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nologice, care separa criminalitatea maturilor de
criminalitatea minorilor. Limitele de varstd sunt
arbitrare si relative, totodati, aceste limite nu
se pot fixa, in mod uniform, la toate popoarele,
caci diferd dupa istoria tarii, rasa, climi, culturj,
educatie etc. In sfera conceptului de delincvent
juvenild se identifica si conceptul de ,minor de-
lincvent”, care include, in continutul siu, minorii
care au savdrsit o faptd penald si raspund penal si
minorii care au savdrsit o faptd penald si nu raspund
penal. Minorul care a sivérsit o fapta prevazuti de
legea penali si raspunde penal este considerat ca
fiind minor infractor. Limita maximi de varstid a
minorilor infractori este de 18 ani. Varsta genera-
13 a raspunderii penale in Republica Moldova este
de 16 ani, iar pentru sdvérsirea infractiunilor ex-
pres enumerate la alin.(2) art.21 din Codul penal
al Republicii Moldova riaspunderea penala survi-
ne de la 14 ani.

Pornind de la ideea ci criteriile de abor-
dare a regimului penal al minorilor este diferit in
fiecare tard, punand accent pe criteriile (evident
orientative) nominalizate de citre autorul I. Pitu-
lescu (vdrsta de la care minorul rdspunde penal; re-
gimul sanctionator al minorului infractor si sistemul
de ocrotire a minorului in pericol moral sau care nu
raspunde penal; regimul de executare a sanctiunilor
de drept penal si a mdsurilor cu caracter educativ i
de ocrotire; asistenta si integrarea sociald post pena-
la a minorilor infractori, care au executat o pedeapsi
sau o mdsurd educativd privativd de libertate) [1,
p- 39], se pune in evidenti posibilitatea si inevi-
tabilitatea raspunderii penale a persoanei, in ra-
port cu anumite faze (etape) ale varstei acestuia,
precum si sistematizarea unor repere normative
privind pedepsele aplicate minorilor ( masurile
de siguranta — mdsurile de constrdngere cu caracter
educativ, aplicate minorilor, potrivit Codului pe-
nal al Republicii Moldova [2] ori a mdsurilor edu-
cative, conform Codului penal al Romaniei) [3].

Pentru a descrie citeva particularitati ale
raspunderii penale a minorilor, prezentim niste
caracteristici ale infractiunilor comise de acestia.
Astfel, efectudnd o analizd statistici a infractio-
nalitatii juvenile, mentiondm ci in anul 2019, de
catre minori sau cu participarea acestora au fost
comise 2,1% din numirul total de infractiuni in-
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ical age, which separates major criminality from
juvenile delinquency. The age limits are arbitrary
and relative, at the same time, these limits can-
not be fixed, uniformly, for all peoples, because
they differ according to country’s history, race,
climate, culture, education, etc. In the sphere of
the juvenile delinquency concept, the concept
of juvenile delinquent is also identified, which
includes, in its content, minors who have com-
mitted a criminal act and are criminally liable and
minors who have committed a criminal act and
are not criminally liable. A minor who has com-
mitted an act provided by the criminal law and is
criminally liable is considered a juvenile offender.
The maximum age limit for juvenile offenders is
18 years. The general age of criminal liability in
the Republic of Moldova is 16 years, and for com-
mitting the crimes expressly listed in par. (2) art.
21 of the Criminal Code of the Republic of Mol-
dova, criminal liability arises from 14 years.
Starting from the idea that the criteria for
approaching the criminal regime of minors is dif-
ferent in each country, emphasizing the criteria
(obviously indicative) nominated by the author
L. Pitulescu (age from which the minor is criminally
liable; the sanctioning regime of the juvenile offender
and the system protection of a minor in moral danger
or not criminally liable, the regime of enforcement of
criminal law sanctions and educational and protec-
tive measures, post-criminal assistance and social in-
tegration of juvenile offenders who have served a sen-
tence or measure deprivation of liberty) [1, p.39],
highlights the possibility and inevitability of crim-
inal liability of the person, in relation to certain
phases (stages) of his age, as well as the systemati-
zation of normative benchmarks on punishments
applied to minors (measures of safety - coercive
measures of an educational nature, applied to mi-
nors, according to the Criminal Code of the Re-
public of Moldova [2] or educational measures,
according to the Criminal Code of Romania) [3].
In order to describe some particularities of
the criminal liability of minors, we present some
characteristics of the crimes committed by them.
Thus, making a statistical analysis of juvenile de-
linquency, we mention that in 2019, by minors or
with their participation were committed 2.1% of



registrate. Comparativ cu anul 2018 se remarci o
reducere cu 3,5% a infractiunilor savarsite de mi-
nori, in special a infractiunilor contra patrimoniu-
lui. La 100 de mii de copii in varstd de pand la 18
ani revin circa 113 infractiuni comise de minori,
comparativ cu 165 in anul 2015, cand a fost atins
cel mai mare nivel al ratei infractionalitatii juveni-
le din ultimii S ani. Minorii cel mai frecvent sunt
implicati in savérsirea furturilor, cu o pondere de
63%, dupi care urmeazi jafurile — 6,1% si huliga-
nismul — 4,3% [4]. Totodati, numirul minorilor
detinuti in institutiile penitenciare de tip inchis in
anul 2018 a constituit 46 de persoane si a crescut
cu 35,3% comparativ cu anul 2017, iar in 2019
observim o usoard scidere — numarul minorilor
detinuti in institutiile penitenciare de tip inchis
a constituit 44 de minori [4]. Se observi deci, in
diferite perioade, o diferentd in ceea ce privegste
infractionalitatea minorilor §i tratamentul penal
al acestora.

Vorbind despre specificul rispunderii pe-
nale a minorilor, consideram ca fara o explicare
corecta si adecvati a institutiei rispunderii penale
nu este posibild determinarea trasaturilor particu-
lare, specifice ale acesteia, aplicabile in cazul mi-
norilor. Astfel, conform art. 50 CP al RM, se con-
siderd rdspundere penald condamnarea publicd, in
numele legii, a faptelor infractionale si a persoanelor
care le-au savdrsit, condamnare ce poate fi precedati
de mdsurile de constrangere previzute de lege [2].
Asadar, rispunderea penala presupune atribuirea
de societate membrilor ei a cerintei de respectare
ori nerespectare de subiectii ei a normelor adop-
tate si asumarea efectelor juridice corespunzatoa-
re in cazul nerespectirii lor.

Rispunderea penald §i raportul juridic
de drept penal nu trebuie examinate doar sub
aspectul comiterii infractiunii de citre anumiti
subiecti activi concreti ai infractiunii si al realiza-
rii sanctiunilor previzute de o norma corespun-
zitoare a legii penale (adicd o formi de realizare
a raspunderii penale). Este principial de a lua in
vedere cd aceste norme, incd neaplicabile fatd de
anumiti eventuali infractori sunt chemate de a re-
glementa comportamentul persoanei pe calea im-
punerii unor interdictii ori prescriptii juridico-pe-
nale, asigurdndu-se, in asemenea mod, interesele
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the total registered crimes. Compared to 2018,
there is a 3.5% reduction in crimes committed by
minors, especially crimes against property. There
are about 113 crimes committed by minors per
100,000 children under the age of 18, compared
to 165 in 2015, when the highest level of juvenile
crime rate during the last S years was reached.
Minors are most often involved in committing
thefts, with a share of 63%, followed by robberies
- 6.1% and hooliganism - 4.3% [4]. At the same
time, the number of juveniles detained in closed
penitentiary institutions in 2018 amounted to
46 persons and increased by 35.3% compared
to 2017, and in 2019 we notice a slight decrease
- the number of juveniles detained in closed peni-
tentiary institutions constituted 44 minors [4].
There is, therefore, in different periods a differ-
ence in terms of juvenile delinquency and their
criminal treatment.

Speaking about the specifics of criminal li-
ability of minors, we consider that without a cor-
rect and adequate explanation of the institution of
criminal liability, it is not possible to determine its
particular, specific features, applicable to minors.
Thus, according to art. 50 of the Criminal Code
of the Republic of Moldova, criminal liability is the
public conviction, in the name of the law, of the crimi-
nal acts and of the persons who committed them, a
conviction that may be preceded by the coercive mea-
sures provided by law [2]. So, the criminal liabil-
ity involves the assignment by the society to its
members of the requirement of respecting by its
subjects the rules adopted and assuming the ap-
propriate legal effects in case of non-compliance.

Therefore, criminal liability and the legal
relationship of criminal law should not be exam-
ined only in terms of the committing of the crime
by certain active subjects and the implementation
of sanctions provided by a suitable rule of crimi-
nal law (a form of criminal liability). It is essential
to take into account that these rules, still inap-
plicable to certain potential offenders, are called
upon to regulate the person’s behavior by impos-
ing prohibitions or legal-criminal prescriptions,
thus ensuring the interests of society in whole.

Overall, legal norms have an educational
character, in relation to all members of society;
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societatii in intregime.

In ansamblu, normele juridice au un carac-
ter educativ, in raport cu toti membrii societatii,
influenteaza comportamentul fiecirei persoane
congtiente. Ins3, in calitate de persoane concrete
carora li se adreseazd, nu intervin toate persoa-
nele, dar numai cele care pot fi subiecti activi ai
raspunderii penale. Limitele acestor categorii de
persoane le stabileste legea penala, legiuitorul,
prin intermediul evidentei si evaludrii corecte a
legitatilor de dezvoltare si formare a personalitatii.
In acest ultim sens, o importanta definitorie si
principiala o au doud criterii: social-biologic si
social-psihologic — vérsta si nivelul de constiint,
care reflecti acumularea experientei sociale, nive-
lul de socializare a personalitatii.

Particularititile de varstd si nivelul de
constiintd, in unitatea lor si in raport corelativ,
constituie niste premise ale faptului ca persoana
in dezvoltare, in misura formarii sale, si poata
interveni in calitate de subiect al unor sau altor
relatii sociale, purtitor al unei anumite forme a
raspunderii sociale, rezultind din caracterul aces-
tor relatii sociale. Este important a mentiona ca
copilul de la o varsti fragedd incepe a constientiza
esenta si sensul unui ansamblu de interdictii si
prescriptii, care, in afara cunoagterii de citre
acesta, sunt vizate de legea penald. De exemplu,
se cunoagte cd nu se poate fura, bate, omori etc.
Concomitent, intervine cunoasterea previziunii
si pericolului acestor fapte, sentimentul de ras-
pundere pentru comiterea lor. Si aceasta situatie
se completeaza, initial, in sfera obisnuintei, iar
ulterior a congtiintei. Dar acest ultim fapt nu de-
termind lansarea raspunderii penale de la o varsta
frageda.

In viziunea autorului Z.A. Astemirov, ris-
punderea penala trebuie si posede un anumit ni-
vel de congtientizare juridicd, elucidate concomi-
tent si in baza congtientizarii morale i, intr-o ma-
surd mare, a celei politice. In acest sens, constiinta
juridicd trebuie sa posede, ca continut, percepe-
rea de citre persoand a pericolului social al unui
anumit comportament, a unor sau a altor fapte,
ilegalitatea lor §i prezumtia evaludrii negative a
acestora de citre societate, stat [S, p. 16]. Deci
determinarea corecti a raspunderii penale, iden-

they influence the behavior of each conscious
person. However, as concrete persons to whom
it is addressed, are not all persons, but only those
who can be active subjects of criminal liabil-
ity. The limits of these categories of persons are
established by the criminal law, the legislator,
through the correct evidence and evaluation of
the legitimacy of personality development and
formation. In this last sense, a defining and princi-
pal importance has two criteria: social-biological
and social-psychological - age and level of con-
sciousness, which reflects the accumulation of
social experience, the level of socialization of the
personality.

The particularities of age and the level of
consciousness, in their unity and in correlative
relation, constitute some premises of the fact that
the developing person, in measure of his forma-
tion, can be a subject of some or other social rela-
tions, bearer of a certain form of social responsi-
bility, resulting from the character of these social
relations. It is important to mention that the child
from an early age begins to become aware of the
essence and meaning of a set of prohibitions and
prescriptions, which, apart from his knowledge,
are covered by criminal law. For example, it is
known that it is not possible to steal, beat, kill, etc.
At the same time, the knowledge of foresight and
the danger of these deeds, the feeling of responsi-
bility for their commission occurs. And this situa-
tion is completed, initially, in the sphere of habit,
and later of consciousness. But this last fact does
not determine the launching of criminal liability
from an early age.

In the view of the author Z. A. Astemirov,
criminal liability must possess a certain level of
legal awareness, elucidated at the same time on
the basis of moral and, to a large extent, politi-
cal awareness. In this sense, the legal conscience
must possess, as content, the perception by the
person of the social danger of a certain behav-
ior, of some or other facts, their illegality and the
presumption of their negative evaluation by the
society, state (S, p.16]. So, the correct determi-
nation of criminal liability, identifying its mean-
ing requires overcoming narrow legal limits and
unilateral approaches, it has many dialectically
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tificarea semnificatiei ei impune depagirea limite-
lor inguste de drept si a unor abordari unilaterale,
aceasta avand multe laturi dialectic complicate,
legate de manifestarea obiectivului si subiectivu-
lui, socialului si personalului, precum si de carac-
terul relatiilor de care este legata.

Cele doua criterii subiective ale raspunderii
penale, in particular vérsta, au fost previzute de
lege si limitate la nivel de incidentd a raspunde-
rii penale, mai ales tinindu-se seama, dupa cum
mentioneazi M.A. Hotca, de starea psiho-psihica
a etapelor minoritatii [6, p. 751], in afara acestor
limite minorii nefiind raspunzatori in fata legii pe-
nale. Cu alte cuvinte, dincolo de controlul uman
asupra conduitei nu poate exista infractiune. Daca
simplul gand referitor la savérsirea unei fapte nu
atrage réspunderea, este necesar ca totusi, accen-
tueazd M.A. Hotca, activitatea exteriorizata sa
provini de la o persoani care are discernimant si
care beneficiaza de libertatea de vointa si actiune
(6, p. 204-205].

Domeniul raspunderii penale a minorilor
este, cu adevirat, dupa cum mentioneaza C. Bu-
tiuc, unul extrem de delicat. In context, au fost
conturate doud modele de abordare a raspunderii
penale a minorilor: modelul liberal $i modelul au-
toritar [7, p- 32].

Modelul autoritar (traditional) presupune
ca minorilor infractori, care rispund penal, li se
aplica sanctiuni penale, pe cind modelul liberal
indica faptul cd nu se va aplica, in acest caz, re-
gimul penal, ci minorii vor fi supusi doar unor
masuri de altd naturd. Literatura de specialitate
abordeazi modelul autoritar (penal) prin prisma
mai multor modalititi, cu semnificatie diferitd, in
particular:

a) minorul care are o varstd apropiati de cea
a majoratului poate fi considerat adult, ceea ce per-
mite sd i se aplice pedepsele prevazute pentru majori
(modalitatea cea mai represivi — Olanda);

b) minorului i se aplicid numai pedepse, dar
a cdror duratd, in raport cu cele aplicate majorilor,
este mai redusd, regimul de executare fiind mai putin
sever;

c) modalitatea de sanctionare mixtd (pedep-
se si masuri de siguranyé).

Modelul liberal (nepenal, denumit si civil)
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complex aspects, related to the manifestation of
the objective and subjective, social and personal,
and the nature of the relationships to which it is
related.

The two subjective criteria of criminal li-
ability, in particular age, were provided by law
and limited in the incidence of criminal liability,
especially taking into account, as mention M.A.
Hotca, the psycho-mental state of the minority
stages [6, p.751], outside these limits the minors
are not responsible before the criminal law. In
other words, over the human control of its behav-
ior, there can be no crime. If only the thought of
committing an act does not attract responsibility,
it is necessary, however, mentions M.A. Hotca,
that the externalized activity comes from a person
who has discernment and who enjoys freedom of
will and action [6, p.204-205].

The field of criminal liability of minors
is really, as it is mentioned by C. Butiuc, an ex-
tremely delicate one. In this context, two models
of approach on the criminal liability of minors
have been outlined: the liberal model and the au-
thoritarian model [7, p.32].

The authoritarian (traditional) model as-
sumes that criminal offenders, who are criminally
liable, are subject to criminal sanctions, while the
liberal model indicates that the criminal regime
will not apply in this case, but the minors will be
subject only to the other nature measures. The lit-
erature approaches the authoritarian (criminal)
model in terms of several ways, with different
meanings, in particular:

a) the minor who is close to the age of major-
ity, can be considered an adult, which allows him to
apply the penalties provided for adults (the most
repressive way — in the Netherlands);

b) only punishments are applied to the minor,
but whose duration, in relation to those applied to
the adults, is shorter, the execution regime being less
severe;

¢) the method of mixed sanctioning (punish-
ments and security measures).

The liberal model (non-criminal, also called
civil) is based on a modern conception, excluding
juvenile delinquency from the sphere of criminal
law and going on the idea of applying only certain
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este bazat pe o conceptie moderni, excluzind din
sfera dreptului penal infractionalitatea juvenila si
mergind pe ideea aplicarii doar a unor misuri de
siguranta.

In Republica Moldova se aplici modelul
mixt de sanctionare a minorilor (pedepse si ma-
suri de constrdngere cu caracter educativ). Tot-
odata, pentru savarsirea unei infractiuni ugoare
sau mai putin grave, pedeapsa se aplicd minoru-
lui numai daci se apreciaza ci luarea masurii cu
caracter educativ nu este suficientd pentru corec-
tarea minorului [2].

Problema esentei si premiselor rispunderii
penale a minorilor, in afara de latura social-psiho-
logica, are si o alta latura — criminologicd, laturd
care solutioneaza probleme nu mai putin impor-
tante privind justificarea si rolul raispunderii pena-
le in procesul amplu de lupta cu infractionalitatea
minorilor, despre evaluarea persoanei minorului
in calitate de infractor. Acest ultim fapt impune
necesitatea de a clarifica corelatia dintre obiectiv
si subiectiv, a caracterului social-personal in ca-
drul genezei infractionalitatii si a anumitor ma-
nifestari particulare ale criminalitatii minorilor,
precum si in cadrul masurilor de preventie fata
de persoane concrete. Aceste probleme nu sunt
noi, dar in plan teoretic ele nu sunt solutionate
unilateral §i pe deplin, desi au nevoie de o atentie
principiala.

Latura criminologicd nu influenteaza si
nu poate influenta caracterul si volumul raspun-
derii penale a minorilor. In consecint, legitatile
si specificul rispunderii penale a minorilor ur-
meazd a fi identificate in limitele conditiilor de
formare a personalititii §i, inainte de toate, in
sfera social-psihologica. Capacitatea de a suporta
consecintele acestei forme a raspunderii juridice
persoana o capiti la o anumiti etapi a dezvoltarii
sale si a socializarii, pe masura extinderii cercului
de raporturi sociale §i a acumulirii unei experiente
de viata mai mare ori mai mici.

Rispunderea penali a minorilor este ad-
misd la oricare etapd a activititii infractionale
(pregitire de infractiune, tentativd de infractiune
sau infractiune consumati). In acest sens, se cere
precizarea ci minorul nu poate rispunde, de alt-
fel ca si persoana care a atins vérsta majoratului,

security measures.

In the Republic of Moldova, the mixed
model of sanctioning of minors is applied (pun-
ishments and coercive measures of an education-
al nature). At the same time, for committing of a
less serious crime, the punishment is applied to
the minor only if it is considered that taking the
educational measure is not sufficient to correct
the minor [2].

The issue of the essence and premises of
criminal liability of minors, apart from the so-
cial-psychological side, has another side - crimi-
nological, which solves no less important issues
regarding the justification and role of criminal li-
ability in the broad process of combating juvenile
delinquency, about the evaluation of the minor’s
person as a criminal. This last fact imposes the
need to clarify the correlation between objective
and subjective, of the social-personal character
within the genesis of the crime and certain par-
ticular manifestations of juvenile delinquency,
as well as prevention measures against concrete
persons. These problems are not new, but theo-
retically they are not solved unilaterally and fully,
although they need principled attention.

The criminological side does not influence
and cannot influence the character and volume of
juvenile criminal liability. Consequently, the le-
galities and the specifics of the criminal liability of
minors are to be identified within the limits of the
conditions of personality formation and, first of
all, in the social-psychological sphere. The person
is able to bear the consequences of this form of
legal liability at a certain stage of his development
and socialization, as the circle of social relations
expands and the accumulation of a greater or less-
er life experience.

The criminal liability of minors is admitted
at any stage of the criminal activity (preparation
of crime, attempted crime or committed crime).
In this sense, it is required to specify that the mi-
nor cannot answer, as well as the person who has
reached the age of majority, for the preparation of
a minor crime, this not being imputable to him.
Also, minors can be subject to criminal liability in
any capacity they possess, as participants in the
crime.
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pentru pregatirea unei infractiuni usoare, aceasta
nefiindu-i imputabila. De asemenea, minorii pot
fi supusi raspunderii penale in oricare calitate pe
care o poseda, ca participanti la infractiune.

O alta particularitate rezulta din prevede-
rile art. 34 alin. (S) lit. a) Codul penal al Repu-
blicii Moldova, potrivit ciruia la stabilirea stdrii
de recidivd nu se tine cont de antecedentele penale
pentru infractiunile savdrsite in timpul minoratu-
lui. Astfel, starea de recidiva nu poate constitui o
circumstantd agravanta in cazul minorilor si nici o
stare de agravare a pedepsei penale, in conformi-
tate cu textul normativului penal.

Specificul raspunderii penale a minorilor
conditioneazi §i anumite particularititi ale pe-
depselor aplicabile acestei categorii de subiecti ai
infractiunii. Pedeapsa penali, ca o formi de ma-
nifestare si realizare a raspunderii penale a mino-
rilor, in raport cu aceasta categorie de infractori,
comporta anumite caracteristici definitorii. Aces-
te particularitati ale pedepsei o deosebesc de alte
forme de realizare a raispunderii penale — masurile
de constrangere cu caracter educativ.
cand  se

Atunci aplica

proportionalititii pedepsei fata de fapta comis, in

principiul

cazul minorilor, corelatia dintre criteriul gravitatii
infractiunii comise si personalitatea infractorului
devine evidenti in alte dimensiuni decét in cazul
aplicarii pedepsei penale fatd de adulti. Nu doar
semnele care caracterizeaza personalitatea infrac-
torului, dar si circumstantele in care este savarsita
infractiunea, factorii specifici au un rol dominant
in determinarea pedepsei fatd de minor.

Raportul dintre gravitatea infractiunii co-
mise §i personalitatea vinovatului, la realizarea
principiului proportionalitatii in raport cu mino-
rii, urmeaza a fi diferentiat in functie de categorii-
le de varsta ale minorilor: particularitatile subiec-
tive fatd de minorii de la 14 la 16 ani trebuie luate
in vedere in mod deosebit in comparatie cu cele
ale minorilor de la 16 la 18 ani, iar particularitatile
subiective ale acestora din urmi — mai mult decat
cele in raport cu ale adultilor (de aici si existen-
ta diferitor perioade ale imputabilititii penale ori
lipsei de imputabilitate).

Sistemul pedepselor penale (previzut de
lege, exclusiv si obligatoriu, incluse in ordine lo-
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Another particularity results from the pro-
visions of art. 34 par. (S) letter a) of the Criminal
Code of the Republic of Moldova, according to
which the crimes committed during the minority,
are not taken into account at establishing the state
of recidivism. Also, the state of recidivism can not
be an aggravating circumstance in the case of mi-
nors, as well as no state of aggravation of criminal
punishment, in accordance with the text of the
penal law.

The specifics of the criminal liability of mi-
nors also condition certain particularities of the
punishments applicable to this category of sub-
jects of the crime. Criminal punishment, as a form
of manifestation and realization of the criminal li-
ability of minors, in relation to this category of of-
fenders, has certain defining features. These par-
ticularities of the punishment distinguish it from
other forms of realization of criminal liability - co-
ercive measures of an educational nature.

When we apply the principle of proportion-
ality between committed crime and punishment,
in the case of minors, the correlation between the
criterion of crime’s severity and the personality
of the offender is obviously in other dimensions
than in the case of criminal punishment against
adults. Not only the signs that characterize the
personality of the offender, but also the circum-
stances in which the crime is committed, the spe-
cific factors have a dominant role in determining
the punishment for the minor.

The correlation between the gravity of the
committed crime and the personality of the of-
tender, at the realization of the principle of pro-
portionality in relation to minors, is to be differen-
tiated according to the age categories of minors:
subjective particularities towards minors from 14
to 16 years must be taken into account comparing
with those of minors from 16 to 18 years, and the
subjective particularities of the latter - more than
those in relation to adults (hence the existence of
different periods of criminal imputability or lack
of imputability).

The system of criminal punishments (pro-
vided by law, exclusively and obligatorily, enu-
merated in a logical order) is not an integral one
applied in relation to all persons. Thus, the legis-
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gicd) nu este unul integral aplicat in raport cu
toate persoanele fizice. Astfel, legiuitorul admite
individualizarea pedepsei penale inclusiv prin po-
sibilitatea/ imposibilitatea aplicrii unor pedepse
penale in raport cu diferite categorii de persoane
fizice.

Conform art. 67 alin. (4) Codul penal al
Republicii Moldova, munca neremunerati in fo-
losul comunititii nu poate fi aplicatd militarilor
prin contract si persoanelor care nu au atins var-
sta de 16 ani. De asemenea, potrivit art. 71 alin.
(3), detentiunea pe viati nu poate fi aplicati fe-
meilor si minorilor [2].

Lipsa unui mecanism diferentiat eficient
pus la dispozitia eventualei individualiziri a pe-
depsei cu munca neremunerati rezulti si din fap-
tul 3, potrivit Codului penal al Republicii Mol-
dova, sunt prevazute 4 sanctiuni, care opereaza
in mod unic cu pedeapsa muncii neremunerate
in folosul comunitatii. In context, se impune, in
aceste cazuri, diversificarea individualizarii pe-
depsei penale prevazute de articolele respective
ale legii penale, prin prevederea alternativi a pe-
depsei amenzii. In cadrul stabilirii categoriilor
de pedeapsi si a limitelor acestora in Partea ge-
nerald a Codului penal al Republicii Moldova se
face individualizarea pedepsei penale sub forma
inchisorii, si anume art. 70 alin. (3) prevede ci la
stabilirea pedepsei inchisorii pentru persoana care, la
data savdrsirii infractiunii, nu a atins vdrsta de 18
ani, termenul inchisorii se stabileste din maximul pe-
depsei, previzute de legea penald pentru infractiunea
savdrsitd, reduse la jumdtate.

Totodati, potrivit art. 72 alin. (5), per-
soanele care nu au atins varsta de 18 ani execu-
ta pedeapsa cu inchisoare in penitenciare pentru
minori, tindndu-se cont de personalitatea con-
damnatului, antecedentele penale si gradul pre-
judiciabil al infractiunii sivargite. De asemenea,
fatd de minori nu poate fi aplicata detentiunea pe
viati. Avand in vedere prevederile art. 70 alin. (4),
la stabilirea pedepsei definitive in caz de concurs
de infractiuni pedeapsa inchisorii nu poate depisi
25 de ani pentru adulti si 12 ani §i 6 luni pentru
minorj, iar in caz de cumul de sentinte — de 30 de
ani pentru adulti si 15 ani pentru minori [2].

Concluzii. Bineinteles, reiesind din parti-

lator admits the individualization of the criminal
punishment, including through the possibility /
impossibility of applying criminal penalties in re-
lation to different categories of persons.

According to art. 67 par. (4) of Criminal
Code of the Republic of Moldova, unpaid work
for the benefit of the community cannot be ap-
plied to the military by contract and to persons
who have not reached the age of 16 years. Also,
based on art. 71 par. (3), life imprisonment can-
not be applied to women and minors [2].

The lack of an effective differentiated mech-
anism made available for the possible individual-
ization of the punishment with unpaid work also
results from the fact that, according to the Crimi-
nal Code of the Republic of Moldova, 4 sanctions
are provided, which operate uniquely with the
punishment of unpaid work for the community.
In this context, it is necessary, in these cases, to
diversify the individualization of the criminal
punishment provided by the respective articles
of the penal law, by providing the alternative of
the fine punishment. Within the establishment
of the categories of punishment and their limits
in the General Part of the Criminal Code of the
Republic of Moldova, the criminal punishment is
individualized in the form of imprisonment at the
art. 70 par. (3) which stipulates that at establishing
the prison sentence for the person who, at the date of
committing the crime, did not reach the age of 18, the
term of imprisonment is established from the maxi-
mum sentence provided by the criminal law for the
committed crime, reduced to the half of the term.

At the same time, according to art. 72 par.
(5), the persons who have not reached the age of
18 execute the punishment with imprisonment
in juvenile penitentiaries, taking into account the
personality of the convict, the criminal record
and the prejudicial degree of the crime commit-
ted. Life imprisonment cannot also be applied to
minors. Based on art. 70 par. (4), at establishing
the final punishment in case of concurrence of
crimes, the prison sentence may not exceed 25
years for adults and 12 years and 6 months for mi-
nors, and in case of cumulation of sentences - 30
years for adults and 15 years for minors [2].

Conclusions. Of course, based on the
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cularitatile social-psihologice ale persoanei mi-
nore, tragerea la raspundere penald a acestora
manifestd anumite particularititi, atit referitoare
la varsta de tragere la rispundere penala, aplica-
rea pedepselor sau a masurilor de constrangere
cu caracter educativ, individualizarea raspunde-
rii penale, liberarea de rispundere penali sau de
pedeapsi penald, cit si referitoare la regimul de
executare a pedepsei.

Tragerea la raspundere penala are drept
consecintd inevitabild, de cele mai multe ori,
aplicarea unei pedepse penale. Dupi cum am pu-
tut observa din cele mentionate anterior, atunci
cand este vorba despre aplicarea pedepsei fatd de
un minor, trebuie avute in vedere mai multe cir-
cumstante, iar in general, minoritatea persoanei
care a savarsit o infractiune este considerati o cir-
cumstantd exceptionala. Prin asta se explica trata-
mentul penal mai bland fatd de minori, care sunt
persoane caracterizate de o imaturitate sociald,
determinata, in primul rind, de vérsta frageda.

Desi, reiesind din ritmul alert de dezvoltare
a societatii, persoanele se dezvolta mult mai rapid
si deprind mai devreme capacitatile necesare de a
fi participanti la diferite raporturi sociale, obser-
vam cd legiuitorul din Republica Moldova men-
tine virsta generala a rispunderii penale ca fiind
de 16 ani, iar pentru unele categorii de infracti-
uni — varsta minima de 14 ani. Aceasta in timp ce
in alte state vérsta raspunderii penale este de 12
sau chiar 10 ani. Consideram ca ratiunea menti-
nerii acestei limite de vérstd in tara noastra reiese
din faptul ci copiii (minorii) sunt viitorul, forta
motrice a societatii si statul trebuie s aiba grija
de aceasta categorie sociala si sd ii permitd, pe cat
posibil, s se dezvolte in societate, fira a fi izolat,
fird a-i impune anumite lipsuri §i restrictii, ciu-
tand alternative pentru corectarea si reeducarea
minorilor care sivarsesc infractiuni i rar se re-
curge la aplicarea unei pedepse, mai ales privative
de libertate, mai des fiind aplicata condamnarea
cu suspendarea conditionatd a executirii pedep-
sei. Este adevirat, dar realititile demonstreaza ci
netragerea la raspundere penald a minorilor sau
aplicarea masurilor de constrangere cu caracter
educativ sau a unor pedepse mai blande nu intot-
deauna sunt in stare de a asigura realizarea sco-
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socio-psychological particularities of the minor,
their criminal prosecution manifests certain char-
acteristics, both regarding the age of criminal
prosecution, the application of punishments or
coercive measures of an educational nature, in-
dividualization of criminal liability, release from
criminal liability or criminal punishment, as well
as regarding the regime of execution of the sen-
tence.

Attracting to criminal liability has as an
inevitable consequence, in the majority of the
cases, the application of a criminal punishment.
As we have seen from the above, when it comes
to the application of punishment to a minor, sev-
eral circumstances must be taken into account,
and in general, the minority of the person who
committed a crime is considered an exceptional
circumstance. This explains the milder criminal
treatment of minors, who are people character-
ized by social immaturity, determined primarily
by their early age.

Although, emerging from the fast pace of
development of society, people develop much
faster and early learn the necessary skills to partic-
ipate in various social relations, we note that the
legislator of the Republic of Moldova maintains
the general age of criminal responsibility as 16
years, and for some categories of crimes - the min-
imum age of 14 years. This while in other states
the age of criminal responsibility is 12 or even 10
years. We believe that the reason for maintaining
this age limit in our country stems from the fact
that children (minors) are the future, the driv-
ing force of society and the state must take care
of this social category and allow it, as far as pos-
sible to develop in society, without being isolated,
without imposing certain shortcomings and re-
strictions, looking for alternatives for correcting
and re-educating juveniles who commit crimes
and rarely resort to the application of a sentence,
especially imprisonment, more often being ap-
plied a sentence with conditional suspension of
the sentence. It is true, but the realities show that
the non-criminal prosecution of minors or the
application of educational coercive measures or
milder punishments is not always able to ensure
the achievement of the purposes of criminal pun-
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purilor pedepsei penale, mai ales cand este vorba
despre infractiuni care presupun manifestarea de
violenta de citre copii.

Grija fatd de minori §i educarea acestora
trebuie si devind o prioritate a statului, pentru a
preintdmpina sdvérsirea infractiunilor sau a altor
abateri de catre acestia. Trebuie sd se puni accen-
tul pe dezvoltarea constiintei sociale a copilului,
a responsabilitatii si educarea acestuia in spiritul
respectdrii valorilor sociale. Bineinteles, rolul
acesta nu revine doar statului si institutiiilor sale,
dar intregii societiti, astfel educind copiii cu mai
multi grija, putem preveni mai eficient comporta-
mentele infractionale ale acestora.

ishment, especially when we speak about crimes
involving manifestation of violence by children.
Minors’ caring and education must be-
come a state priority in order to prevent them
from committing crimes or other offenses. Em-
phasis should be placed on the development of
the child’s social awareness, responsibility and
education in the spirit of respect for social values.
Of course, this role belongs not only to the state
and its institutions, but to society as a whole, so
the more carefully we educate children, the more
effectively we can prevent their criminal behavior.
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