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Liberarea de raspundere penald reprezintd un real mijloc
juridic cu un bogat potential antiinfractional, exploatarea la
maxim insd a intregului siu randament poate fi posibili doar
in prezenta unor cunogstinte ample si veridice despre aceastdi
institutie obtinute in urma investigdrii ei sub diferite aspecte.
In cele ce urmeazii va fi abordati una din modalititile insti-
tutiei liberdrii de rdspundere penali stipulate in Codul penal
al Republicii Moldova, fiind vorba despre cdinta activi a per-
soanei vinovate de comiterea unei infractiuni.
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nuntare, contributie la descoperirea infractiunii.

Release of criminal responsibility represents a real asset
with a rich legal anti-crime potential, but the full exploita-
tion of its entire yield can be possible only in the presence of
extensive and detailed knowledge about this institution ob-
tained as a result of its investigations in different aspects. The
following will be addressed one of the institution’s procedures
for release of criminal responsibility under the penal code of
the Republic of Moldova, being about the person’s repentance
guilty of committing an offence.

Keywords: release, crime, criminal liability, grounds, ways of
release from liability, active repentance, self-denunciation, contri-
bution to the discovery of the crime.

Introducere. Cainta activa in calitate de
modalitate de liberare de raspundere penali a fost
previzutd in Partea generald a CP al RM pentru
prima datid in 2002. Codul penal din 1961, intr-o
anumitd misurd, a prevazut acest temei de libera-
re doar in unele cazuri din Partea speciala.

Aparitia acestei modalititi de liberare de
raspundere penali in legislatia penali a tarii noas-
tre a fost motivatd, in primul rand, de reformele
ce s-au produs in politica penald nationala, reo-
rientata fiind spre economisirea represiunii pe-
nale si cautarea noilor alternative ale raspunderii
penale utile sa reeduce persoana care a savarsit o
infractiune. Legislatia penala si intreaga societate
este interesata in dezvoltarea la maximum a senti-
mentelor umane care au mai rimas in personali-
tatea infractorului, stimulandu-i comportamentul
pozitiv atdt in momentul respectiv, cit si dupa
comiterea infractiunii prin reducerea pedepsei si
chiar liberarea definitiva de rispundere penala.

Introduction. Active repentance as a
means of release from criminal liability was pro-
vided for in the General Part of the Criminal
Code of the Republic of Moldova for the first
time in 2002. The Criminal Code of 1961 to a cer-
tain extent provided this ground for release only
in some special cases.

The emergence of this way of releasing
criminal liability in the criminal law of our coun-
try was motivated primarily by reforms in nation-
al criminal policy, being reoriented towards sav-
ing criminal repression and seeking new alterna-
tives to criminal liability useful to re-educate the
person who committed a crime. Criminal law and
society as a whole is interested in developing to
the maximum the human feelings that remained
in the offender’s personality, stimulating his posi-
tive behavior both at that time and after commit-
ting the crime by reducing the sentence and even
final release from criminal responsibility.



Legea penald nu contine notiunea de ,ca-
inta activd” si nici continutul semnelor prin care
este desemnata aceastd institutie. Prezenta situa-
tie ar putea avea un impact negativ asupra aplica-
bilitatii corecte si unitare a modalitatii in cauza de
liberare de raspundere penald, dat fiind faptul ca
unele conditii ale acestei institutii au un caracter
estimativ. In acest context, consideram rationali
analiza viziunilor mediului academic §i practic cu
privire la aprecierea notiunii de ,ciintd activa” i a
semnelor ei individuale i, pe aceastd bazi, analiza
modului in care aceasta afecteaza practica aplica-
rii dispozitiilor art.57 CP.

Metodologia studiului cuprinde metode-
le traditionale de cercetare: logica, gramaticald,
istorici, observatiei, sistemicd, deductiei si in-
ductiei, precum si metoda sintezei si comparatiei.
Studiul reprezinta o abordare teoretico-practici a
celor mai importante aspecte ale institutiei penale
— cdinta activa.

Rezultate obtinute si discutii. Unii autori
considera ca prin cdintd activi se intelege compor-
tamentul activ al persoanei de dupa comiterea in-
fractiunii [9]. Altii sustin viziunea conform cireia
cainta activd presupune actiunile active de dupa
savarsirea infractiunii care demonstreaza faptul ca
persoana regreta ca a comis o infractiune si tinde
s lichideze sau sa reduca consecintele periculoa-
se de pe urma acesteia [14, p- 464]. Potrivit celei
de-a treia conceptii, cdinta activi trebuie inteleasa
ca un complex de maisuri pozitive postcrimina-
le orientate spre inliturarea pericolului social al
faptei [8, p. 45]. Alti autori sunt de pirere ci prin
cdinta activa se intelege comportamentul activ si
benevol al persoanei care a savarsit o infractiune,
comportament indreptat spre neadmiterea, lichi-
darea sau reducerea consecintelor periculoase ale
faptei savarsite sau contribuirea activa la descope-
rirea infractiunii date 3, p. 12; 15, p. 428].

Analizdnd in ansamblu viziunile expuse,
putem observa ci in fiecare din ele, mai mult sau
mai putin, este descris comportamentul persoa-
nei de dupad comiterea infractiunii, fapt ce per-
mite deosebirea institutiei cdintei active de cea a
renuntarii de buna voie la savarsirea infractiunii
specifice pentru care sunt actiunile pozitive de
pana la comiterea infractiunii. Fiecare formulare a
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The law does not contain the notion of ac-
tive repentance nor the content of the signs by
which this institution is designated. The present
situation could have a negative impact on the cor-
rect and unitary applicability of the method in
question of release from criminal liability, given
the fact that some conditions of this institution
are of an estimative nature. In this context, we
consider rational the analysis of the visions of the
academic and practical environment regarding
the appreciation of the notion of active repen-
tance and its individual signs and on this basis, to
analyze how it affects the practice of applying the
provisions of Article 57 of Criminal Code.

The study methodology includes tradi-
tional research methods: logic, grammar, history,
observation, systemic, deduction and induction,
as well as the method of synthesis and compari-
son. This article is a theoretical-practical approach
to the most important aspects of the penal institu-
tion - active repentance.

Results obtained and discussions. Some
perpetrators consider that active repentance
means the active behavior of the person after
committing the crime [9]. Others argue that ac-
tive repentance involves those active actions af-
ter the crime that testify that the person regrets
having committed a crime and tends to liquidate
or reduce the dangerous consequences of it [14,
p-464]. According to the third conception, active
repentance must be understood as a complex of
positive post-criminal measures aimed at remov-
ing the social danger of the deed [8, p.4S]. Other
authors believe that active repentance means the
active and voluntary behavior of the person who
committed a crime, which is aimed at not admit-
ting, liquidating or reducing the dangerous con-
sequences of the act or actively contributing to
the discovery of the crime [3, p. 12; 15, p.428].

Analyzing as a whole the exposed visions,
we can observe that in each of them, more or
less, the behavior of the person after the crime is
described, which allows the distinction between
the institution of active repentance and that of
voluntary renunciation to the crime. The posi-
tive actions prior to the commission of the crime
are specific to the voluntary renunciation of the
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notiunii de ,cdintd activd” este ficuti in baza unui
sau catorva puncte de vedere si, cu fiecare notiune
in plus, este descoperitd o noud trasatura ce carac-
terizeaza aceastd institutie, meritul fiecireia din
ele constdnd in completarea numarului de semne
ce desemneaza institutia investigata.

Sub aspect legislativ, prin cainta activa
se inteleg acele actiuni active benevole prin care
persoana care a comis o infractiune, conducin-
du-se de orisice impuls intern, previne, inlitura
sau reduce consecintele periculoase ale faptei sau
acorda ajutor organelor de drept in descoperirea
si cercetarea acestei si altor infractiuni, ce atrag
dupi sine, in conditiile previzute de lege, libera-
rea de raspundere penald sau reducerea pedepsei.

Esenta ciintei active constd in faptul ca
persoana care a comis o infractiune i§i recunoaste
vinovitia i se caieste nu doar cu vorba, ci §i prin
fapte concrete. In sustinerea acestui punct de ve-
dere, A. Savkin mentioneaza: ,,...cdinta activd, de-
sigur, se caracterizeazd prin sentimente interioare
profunde, regretul comiterii faptei, recunoasterea
deplind a vinovitiei sale, marturisirea veridicj,
congtientizarea pericolului social al faptei, evalu-
area negativi a celor comise. Aceasta poate fi ca-
uzatid de sentimente, cum ar fi rusinea, constiinta,
constientizarea responsabilitatii pentru infractiu-
nea comisd, datoria civicd, propria apreciere criti-
cd a comportamentului sau, precum §i respecta-
rea normelor sociale de conduiti, de moralitate si
de drept” [12, p. 36].

Unii autori sunt de parere ci frica de ras-
pundere, lagitatea nu pot fi motive ale ciintei
active [11, p. 12; 7, 19]. Nu impirtasim aceastd
viziune, dat fiind faptul ca in astfel de situatii nu
conteaza motivul actiunilor pozitive ale persoanei
care a comis o infractiune, importante sunt actiu-
nile pozitive propriu-zise intreprinse in scopul re-
pardrii situatiei. Pe misura constientizarii de catre
cel vinovat a faptului ca cele comise nu constituie
o simpli fapta periculoass, ci o infractiune pentru
care poate fi stabilitd o pedeapsd, apare frica de
pedeapss, ceea ce il determind intr-un final sa de-
puna toate eforturile in vederea evitarii acesteia.

Investigind problematica in cauzi, A.M.
Krepasev a ajuns la concluzia ca motivele unui
comportament legitim, inclusiv cel al ciintei ac-

commission of the crime. Each formulation of the
notion of active repentance is made on the basis
of one or several points of view and, with each ad-
ditional notion, a new feature is discovered that
characterizes this institution, the merit of each
consisting in completing the number of signs des-
ignating the investigated institution.

Usually, active repentance means those
voluntary active actions by which the person
who committed a crime, guided by any internal
impulse, prevents, removes or reduces the dan-
gerous consequences of the act or provides assis-
tance to law enforcement bodies in discovering
and investigating this and other crimes, which
entail, under the conditions provided by law, the
release of criminal liability or the reduction of the
punishment.

The essence of active repentance consists
in the fact that the person who committed a crime
admits his guilt and repents not only by word, but
also by concrete deeds. In support of this view, A.
Savkin mentions: “... active repentance, of course,
is characterized by deep inner feelings, regret for
committing the deed, full recognition of his guilt,
truthful confession, and awareness of the social
danger of the deed. This can be caused by feelings
such as shame, conscience, awareness of respon-
sibility for the crime, civic duty, his own critical
assessment of his behavior, and compliance with
social norms of conduct, morality and law” [12,
p-36].

Some authors are of the opinion that the
tear of responsibility, cowardice cannot be the
reason for active repentance [11, p-12;7,19]. We
do not share this view given that in such situations
the reason for the positive actions of the person
who committed a crime does not matter, impor-
tant are the actual positive actions taken in order
to repair the situation. As the culprit becomes
aware that the committed act is not a simple dan-
gerous act but a crime for which a punishment
can be established, there is a fear of punishment
that ultimately determines him to make every ef-
fort to avoid it.

Investigating the issue, A.M. Krepashev
concluded that the reasons for legitimate behav-
ior, including active repentance, include a wide



tive, cuprind un spectru larg de impulsuri, ince-
pand cu devotamentul fata de patrie, tara si popor
si finalizdnd cu bineinteleasa frica de a fi supus
raspunderii penale [S, p. 16].

Un element important al cdintei active il
constituie bunivointa actiunilor pozitive, adica
prezenta situatiei in care subiectul dispune de
libertatea de vointa si actiune. Avand posibili-
tatea de a-si alege comportamentul, subiectul in
mod voluntar a decis sd prevind consecintele so-
cialmente periculoase ale actiunii sale, si repare
prejudiciul cauzat sau si comiti alte actiuni soci-
al utile. Este de remarcat faptul cd uneori cdinta
persoanei survine in urma influentelor fizice sau
psihice, cum ar fi, spre exemplu, in cazul aplicarii
unor metode interzise in cadrul urmiririi penale.
Ciinta in astfel de cazuri nu reprezinta o marturi-
sire a libertatii de vointa §i de congtiintd, respec-
tiv nu poate atrage dupa sine masuri de stimulare
previzute de legislatie. Prin urmare, persoana in
cazul cdintei active constientizeaza caracterul po-
zitiv al actiunilor sale si doreste survenirea lor.

Liberarea de raspundere penali in legitu-
rd cu cainta activd poate avea loc doar in condi-
tiile previzute de lege. Astfel, potrivit alin.(1) al
art.57 CP, poate fi liberatd de rispundere penala
persoana care pentru prima oara a savarsit o in-
fractiune usoara sau mai putin gravi si daca ea,
dupi savarsirea infractiunii, s-a autodenuntat de
buna voie, a contribuit activ la descoperirea aces-
teia, a compensat valoarea daunei materiale cau-
zate sau, in alt mod, a reparat prejudiciul pricinuit
de infractiune.

Circumstantele previzute in alin.(1) al
art.57 CP pot fi clasificate in doua categorii:

1) circumstante privitoare la infractiunea
savarsitd: a) sivarsirea infractiunii pentru prima
oard; b) sdvarsirea infractiunii usoare sau nu prea
grave;

2) circumstante privitoare la persoana in-
fractorului: a) autodenuntarea de buni voie; b)
contributia activi la descoperirea infractiunii; c)
compensarea valorii daunei materiale cauzate; d)
repararea in alt mod a prejudiciului pricinuit de
infractiune.

Savarsirea infractiunii pentru prima
oara este o circumstantd ce se remarci atat la
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range of impulses, beginning with devotion to the
motherland, country and people and ending with
the well-understood fear of being held to criminal
liability [S, p.16].

An important element of active repentance
is the goodwill of positive actions, i.e. the pres-
ence of the situation in which the subject has the
freedom of will and action. Having the opportu-
nity to choose his behavior, the subject volun-
tarily decided to prevent the socially dangerous
consequences of his action, to repair the damage
caused or to commit other socially useful actions.
It should be noted that sometimes the person’s
repentance results from physical or mental in-
fluences, such as, for example, in the case of the
application of prohibited methods in criminal
proceedings, then repentance in such cases is not
a confession of freedom of will and conscience.
Respectively it cannot entail stimulus measures
provided by the legislation. Therefore, the person
in the case of active repentance is aware of the
positive nature of his actions and wants them to
occur.

Release of criminal liability in connection
with active repentance can take place only under
the conditions provided by law. Thus, according
to paragraph 1 of art. 57 of the Criminal Code,
the person who for the first time committed a
minor or less serious crime and if he, after com-
mitting the crime, voluntarily denounced himself
actively contributed to its discovery, may be re-
leased from criminal liability, compensated the
amount of material damage caused or otherwise
repaired the damage caused by the crime.

The circumstances provided in paragraph 1
ofart. 57 CC can be classified into two categories:

1) circumstances regarding the committed
crime: a) committing the crime for the first time;
b) committing a minor or not too serious crime;

2) circumstances regarding the person of
the offender: a) voluntary self-denunciation; b)
active contribution to the discovery of the crime;
c) compensation of the value of the material dam-
age caused; d) otherwise repairing the damage
caused by the crime.

Committing the crime for the first time
is a circumstance that is noted both in art.57 CC
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art.57 CP, cét si la: art.54 CP al RM - liberarea
de rispundere penali a minorilor; art.55 CP - li-
berarea de rispundere penala cu tragerea la ras-
pundere contraventionala; art.58 CP - Liberarea
de raspundere penali in legiturd cu schimbarea
situatiei.

Este de remarcat faptul ci, potrivit textului
legii, retinerea acestei circumstante poate avea
loc in cazul in care prin actiunile persoanei a fost
comisa o infractiune, deci nu se poate pune pro-
blema liberirii de raspundere penala in cazul unui
concurs de infractiuni, desi in practica judiciara
au existat i astfel de situatii.

Infractiunea se va considera savarsita pen-
tru prima oara in cazul in care persoana anterior
nu a fost condamnats, a fost liberatd de raspunde-
re penald sau antecedentele penale au fost stinse.
Neretinerea eronatd a circumstantei investigate
(sdvarsirea infractiunii pentru prima oari) din
cauza antecedentelor penale stinse este unul din
motivele neaplicirii institutiei liberarii de raspun-
dere penali, pe de o parte, si aplicarea necores-
punzitoare a pedepsei penale asupra persoanelor
care pot fi reeducate fird a fi supuse raspunderii
penale.

Urmatoarea conditie previzuta in art.57
CP al RM este ca persoana si fi savarsit o in-
fractiune usoara sau mai putin grava. In con-
formitate cu art.16 CP al RM, infractiuni usoare
se considera faptele pentru care legea penali pre-
vede in calitate de pedeapsd maxima pedeapsa cu
inchisoarea pe un termen de pana la 2 ani inclusiv,
iar infractiuni mai putin grave se considera faptele
pentru care legea penala prevede pedeapsa maxi-
ma cu inchisoare pe un termen de panala S aniin-
clusiv. Din aceste categorii de infractiuni fac parte
infractiunile: furtul (alin.(1) art.186), jaful (alin.
(1) art.187), huliganismul (alin.(1) art.287) etc.

Autodenuntarea de buna voie consti in
faptul ca persoana se adreseaza benevol organelor
de drept cu o instiintare veridica despre infractiu-
nea pe care a savarsit-o. Instiintarea se va consi-
dera benevoli atunci cind persoana a avut posibi-
litatea obiectiva de a proceda in alt mod, dar a ales
sd se autodenunte. Astfel, nu se va considera auto-
denuntare de buni voie cazul in care persoana se
va adresa cu o astfel de cerere, fiind deja retinuta.

and in: art.54 CC of the Republic of Moldova -
release of criminal liability of minors; art.55 CC -
release from criminal liability with administrative
liability; art.58 CC Release of criminal liability in
connection with the change of situation.

It should be noted that, according to the
law, the retention of this circumstance can take
place if a crime has been committed, so there can
be no question of release from criminal liability in
the case of a double crime, although there were
such situations in judicial practice.

The offense will be considered commit-
ted for the first time if the person has not previ-
ously been convicted, has been released from
criminal liability or the criminal record has been
extinguished. The erroneous non-detention of
the investigated circumstance (committing the
crime for the first time) due to the extinguished
criminal record is one of the reasons for the non-
application of the institution of criminal liability,
on the one hand, and the improper application of
the criminal punishment on persons who can be
re-educated without criminal liability.

The next condition provided in art. 57 CC
of the Republic of Moldova is that the person
has committed a minor or less serious crime.
According to art.16 of the Criminal Code of the
Republic of Moldova, minor offenses are consid-
ered the deeds for which the criminal law provides
as maximum punishment the prison sentence for
up to 2 years inclusive, and less serious offenses
are considered the deeds for which the criminal
law provides the maximum sentence of imprison-
ment for up to and including S years. These cat-
egories of crimes include crimes: theft (paragraph
1 art. 186), robbery (paragraph 1 art. 187), hooli-
ganism (paragraph 1 art. 287), etc.

Voluntary self-denunciation
in the fact that the person voluntarily addresses

consists

the law enforcement bodies with a truthful no-
tification about the crime he / she has commit-
ted. The notification will be considered voluntary
when the person had the objective possibility to
proceed in another way, but chose to denounce
himself. Thus, it will not be considered voluntary
self-denunciation in case the person will address
such a request, being already detained. At the



Totodati, este de mentionat faptul ci daca per-
soana arestatd sau condamnati comunica despre
infractiunile comise anterior pentru care nu a fost
supusa raspunderii penale, atunci astfel de decla-
ratii urmeaza si fie considerate ca autodenuntare
de buni voie.

In literatura existd diferite opinii privind
prezenta autodenuntdrii in cazul in care infracto-
rul este stabilit de catre organele de urmarire pe-
nald, pe cind acesta se ascunde, insi ulterior vine
si se autodenunta, desi are posibilitatea sa se as-
cunda in continuare. Potrivit unei viziuni, in astfel
de situatii nu putem vorbi despre autodenuntare
(15, p. 421; 16, p. 411], potrivit alteia, suntem in
prezenta unui caz de autodenuntare. In ceea ce ne
priveste, considerdm ca ambele puncte de vedere
sunt corecte cu o singura precizare. Autodenunta-
re se va considera doar in cazul in care vinovatul,
venind si se autodenunte autoritatilor si avind
posibilitatea reald de a se ascunde in continuare,
nu cunostea si era convins ca autoritatile inci nu
cunosc identitatea faptuitorului. Daci insa infrac-
torul va sti despre faptul ca organele competente
au initiat o cauzd penala impotriva sa si, avand po-
sibilitatea de a se ascunde in continuare, a ales s3
se predea autoritatilor, atunci astfel de actiuni nu
se vor califica drept autodenuntare, ele fiind luate
in calcul la individualizarea raspunderii. Nu con-
teazd care a fost motivul autodenuntirii: ciinta,
frica de pedeapss, sfatul rudelor etc.

In teoria dreptului penal, in repetate ran-
duri a fost exprimata opinia potrivit cireia auto-
denuntarea presupune in mod obligator prezenta
personali (fizicd) in fata organelor de drept a vi-
novatului cu declaratia despre infractiunea savar-
sita [1S, p. 424]. Aceasti viziune ni se pare inco-
rectd si duce la restrangerea limitelor de aplicare
a prevederilor art.57 CP, doar pot exista si cazuri
cand vinovatul, din motive obiective (din cauza
unei calamititi naturale) sau subiective (din ca-
uza unei boli grave), nu s-a prezentat personal in
fata autoritatilor, insi se autodenunta prin telefon
sau prin altd sursa sigura de informare.

Trebuie remarcat faptul ci art.264 CPP al
RM contine notiunea si conditiile autodenunta-
rii. Potrivit acestuia, autodenuntarea este insti-
intarea benevoli ficuti de o persoani fizica sau
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same time, it should be mentioned that, if the ar-
rested or convicted person communicates about
the crimes committed previously, for which he
was not subject to criminal liability, then such
statements should be considered as voluntary de-
nunciation.

In the literature there are different opin-
ions on the presence of self-denunciation in case
the offender is established by the criminal investi-
gation bodies, while he hides, but later comes and
denounces himself, although he has the possibility
to continue hiding. According to a vision in such
situations we cannot talk about self-denunciation
[1S, p421; 16, p.411], according to another we
are in the presence of a case of self-denunciation.
As far as we are concerned, we consider that both
points of view are correct with a single clarifica-
tion. Self-denunciation will be considered only
if the culprit, coming to denounce himself to the
authorities and having a real possibility to contin-
ue hiding, did not know and was convinced that
the authorities still do not know the identity of
the perpetrator. However, if the offender knows
that the competent authorities have initiated a
criminal case against him, and, having the possi-
bility to remain in hiding, has chosen to surrender
to the authorities, then such actions will not be
qualified as self-denunciation. Such actions will
be taken into account to the individualization of
liability. It does not matter what was the reason
for self-denunciation: repentance, fear of punish-
ment, advice of relatives, etc.

In the theory of criminal law, the opin-
ion has been repeatedly expressed according to
which self-denunciation necessarily presuppos-
es the personal (physical) presence before the
law enforcement bodies of the guilty party with
the statement about the committed crime [15,
p-424]. This view seems incorrect and leads to the
restriction of the limits of application of the pro-
visions of art.57 CC, there can only be cases when
the culprit, for objective reasons (due to a natural
disaster) or subjective (due to a serious illness)
did not appear personally to the authorities, but
he denounces himself by telephone or other reli-
able source of information.

It should be noted that art.264 of the CPC
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juridicd despre savérsirea de catre ea a unei infrac-
tiuni in cazul in care organele de urmarire penald
nu cunosc despre aceastd fapta. Declaratia de au-
todenuntare se face in scris sau oral.

Din textul legii rezultd ci nu va fi autode-
nuntare, in sensul alin.(1) al art.264 CPP, decla-
ratia celui vinovat ficutd dupa initierea urmaririi
penale pe cazul in legatura cu care se face decla-
ratia. Totodat, astfel de declaratie, potrivit alin.
(4) al aceluiasi articol, va fi luata in considerare in
conditiile legii ca prezentare benevola a fiptuito-
rului. Prin urmare, observim ci termenul ,auto-
denuntare” poate fi interpretat sub doud aspecte:
procesual penal si penal.

Autodenuntarea sub aspect procesual este
analizatd ca fiind o sursi de informatie pentru
initierea urmdririi penale. Sub aspect penal ins3,
accentul este pus pe bunivointa actiunilor de au-
todenuntare ale persoanei vinovate de sivérsirea
infractiunii.

In temeiul celor relatate, putem concluzio-
na ci autodenuntarea in calitate de semn al cdintei
active presupune sesizarea benevold, sub orice
forma3, de citre persoana ce a comis o infractiune,
a organelor de drept cu o instiintare despre infrac-
tiunea comisa in cazul in care subiectul dispune
de posibilitatea reala de a alege un alt compor-
tament, nestiind daca impotriva lui a fost sau nu
initiatd urmarirea penala.

Contributia activa la descoperirea in-
fractiunii. Potrivit art.14 al Pactului international
cu privire la drepturile civile si politice precum si
art.21 CPP al RM, persoana care a comis o infrac-
tiune nu este obligata si marturiseasca impotriva
sa, si-sgi recunoasci vinovitia sau sd contribuie la
descoperirea infractiunii pe care a comis-o. Prin-
cipiul ,libertitii de mirturisire impotriva sa” este
garantat prin prevederile art.309 CP in care se
prevede riaspunderea penald pentru actiunile de
constrangere de a face declaratii. Respectiv in ast-
fel de conditii ajutorul acordat la descoperirea in-
fractiunii din partea persoanei care a sivérsit-o nu
poate avea loc decit benevol. Participarea aces-
teia la stabilirea circumstantelor cauzei usureaza
activitatea organelor de urmirire penald in ceea
ce priveste acumularea probelor, permite econo-
misirea timpului la desfisurarea anumitor actiuni

of the Republic of Moldova contains the notion
and conditions of self-denunciation and accord-
ing to it self-denunciation is the voluntary noti-
fication made by a natural or legal person about
committing a crime if criminal prosecution bod-
ies do not know about this deed. The declaration
of self-denunciation is made in writing or orally.

From the text of the law it results that there
will be no self-denunciation, in the sense of para-
graph 1 of art. 264 CPC, the statement of the
guilty party made after the initiation of the crimi-
nal investigation on the case in connection with
which the statement is made. At the same time,
such a declaration, according to paragraph 4 of
the same article, will be taken into account under
the law as a voluntary presentation of the per-
petrator. Therefore, we note that the term “self-
denunciation” can be interpreted in two ways:
criminal and criminal proceedings.

Self-report from a procedural point of view
is analyzed as a source of information for initiat-
ing criminal proceedings. From a criminal point
of view, however, the emphasis is on the goodwill
of the self-denunciation actions of the person
guilty of committing the crime.

Based on the above, we can conclude that
self-denunciation as a sign of active repentance
involves the voluntary notification, in any form,
by the person who committed a crime, of law en-
forcement with a notice of the crime committed if
the subject has the opportunity to choose anoth-
er behavior, not knowing whether or not criminal
proceedings have been instituted against him.

Active contribution to the discovery of
the crime. According to Article 14 of the Inter-
national Covenant on Civil and Political Rights
and Article 21 of the CPC of the Republic of Mol-
dova, a person who has committed a crime is not
obliged to testify against him, to plead guilty or
to contribute to the discovery of the crime he has
committed. The principle of “Freedom of confes-
sion against him” is guaranteed by the provisions
of art. 309 of the Criminal Code, which provides
for criminal liability for coercive actions to make
statements. Respectively, in such conditions, the
assistance granted in the discovery of the crime
by the person who committed it can only take
place voluntarily. Its participation in establishing



procesuale etc. Din aceste considerente contribu-
tia persoanei care a comis o infractiune este utila
siincurajatd de legea penala.

Analizand contributia activa la descoperi-
rea infractiunii in calitate de conditie a liberarii
de raspundere penala in legituri cu cdinta activa,
putem distinge doud semne ce o caracterizeaza:

a) bunivointa actiunilor intreprinse si in
acest caz nu conteaza dac initiativa contributiei
la descoperirea infractiunii ii apartine persoanei
vinovate sau altor persoane, de exemplu, orga-
nului de urmarire penald sau rudelor, important
fiind faptul ca persoana si actioneze din proprie
dorint3, nefiind constransa si avand posibilitatea
reald de a-si alege un alt comportament;

b) plinitatea ajutorului acordat organelor
de drept ce consti in marturisirea veridica, parti-
ciparea la actiuni de urmirire penali, demascarea
altor participanti la sivargirea infractiunii, acumu-
larea probelor pe cauza penali, cautarea bunurilor
obtinute in urma comiterii infractiunii etc. Din
acest punct de vedere, consideram ci daci per-
soana complice la sivarsirea unei infractiuni de
sustragere a bunurilor a aritat unde se afld aceste
bunuri insa nu a divulgat complicii la infractiune,
atunci actiunile ei nu pot constitui temei al libera-
rii de raspundere penals, ci vor fi luate in calcul la
individualizarea pedepsei.

In literaturi s-a propus extinderea limitelor
acestei conditii (si noi sustinem aceasta initiati-
va) astfel incat si cuprinda contributia nu doar la
descoperirea infractiunii, ci si la cercetarea aces-
teia [13, p. S8]. A descoperi inseamni a scoate
la iveald, a destiinui, a dezvilui ceea ce inci nu
este cunoscut [2, P 135]. Prin urmare, nu se in-
cadreazi in notiunea de ,contributie la descoperi-
rea infractiunii” aportul persoanei care a comis o
infractiune acordat organelor de urmarire penali
in stabilirea circumstantelor infractiunii deja des-
coperite, cum ar fi cazul unei persoane retinute in
flagrant.

Din cele expuse, putem mentiona ca prin
contributia la descoperirea si cercetarea infractiunii
se intelege ajutorul benevol si nesilit de nimeni
acordat de persoana care a comis o infractiune
organelor de urmirire penala in procesul acuamu-
larii probelor si instantei de judecati in procesul
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the circumstances of the case facilitates the activ-
ity of the criminal investigation bodies in terms
of accumulating evidence, allows saving time in
carrying out certain procedural actions, etc. For
these reasons, the contribution of the person who
committed a crime is useful and encouraged by
criminal law.

Analyzing the active contribution to the
discovery of the crime as a condition of release
from criminal liability in connection with active
repentance we can distinguish two signs that
characterize it:

a) the goodwill of the actions taken and
in this case it does not matter if the initiative to
contribute to the discovery of the crime belongs
to the guilty person or to other persons, e.g. the
criminal investigation body or relatives, being im-
portant the fact that the person acts of his own
free will, not being constrained and having a real
possibility to choose another behavior;

b) the fullness of the aid granted to the
law enforcement bodies consisting in truthful
confession, participation in criminal prosecu-
tion actions, unmasking of other participants in
the commission of the crime, accumulation of
evidence on the criminal case, search for goods
obtained as a result of committing the crime,
etc. From this point of view, we consider that if
the co-participant in the crime of theft of prop-
erty showed where these goods are but did not
disclose co-participants in the crime, then his ac-
tions can not be grounds for release from criminal
liability, but will be taken taking into account the
individualization of the punishment.

In the literature it has been proposed to ex-
tend the limits of this condition (and we support
this initiative) so as to include the contribution
not only to the discovery of the crime but also to
its investigation [13, p.58]. To discover - means
to reveal, to disclose what is not yet known [2,
p-135]. Therefore, the notion of “contribution to
the discovery of the crime” does not fall within
the contribution of the person who committed
a crime granted to the criminal prosecution bod-
ies in establishing the circumstances of the crime
already discovered, such as the case of a person
caught in flagrant.

From the above we can mention that by
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examindrii cauzei penale.

Ultimele circumstante previzute in art.57
CP sunt compensarea valorii daunei materiale
cauzate si repararea in alt mod a prejudiciului
pricinuit de infractiune. Aceste actiuni sunt ori-
entate spre micsorarea sau inliturarea consecin-
telor faptei comise.

In functie de circumstantele comiterii in-
fractiunii, prejudiciul poate include: prejudiciul
fizic, material si moral. Avindu-se in vedere ci in
acest caz legiuitorul a folosit doi termeni - ,dau-
nd” si ,prejudiciu”-, se pare ci al doilea termen
are un continut mai amplu si cuprinde consecin-
tele negative, nedorite de ordin nu doar material,
ci si nematerial.

Prin urmare, reiese ca aceastd compensare
a valorii daunei materiale cauzate este o forma
(un mod) de reparare a prejudiciului pricinuit
de infractiune. Deosebirea dintre o forma si alte
actiuni orientate spre repararea prejudiciului con-
std in tipul de consecinte survenite in urma comi-
terii infractiunii si in forma actiunilor concrete in
vederea inlituririi sau diminuarii lor. Astfel, daca
in urma infractiunii s-a produs o paguba materia-
13, atunci forma repararii acestui prejudiciu este,
dupi cum indici legiuitorul in alin.(1) al art.57
CP al RM, compensarea valorii daunei materiale
cauzate, iar dacd in urma comiterii infractiunii a
survenit o paguba nemateriald, atunci repararea
prejudiciului se face in alt mod (scuza in mod pu-
blic, achitarea tratamentului sanatorial etc.).

Despre repararea prejudiciului pricinuit de
infractiune in calitate de circumstanti a ciintei
active se poate vorbi doar in cazul in care aceas-
ta a avut loc din bunivointa fiptuitorului. Daca
bunurile sustrase au fost intoarse partii vitimate
datorita faptului ci persoana a fost retinuta sau au
fost ridicate in urma perchezitiei sau in alt mod a
fost lichidat prejudiciul ce nu a depins de vointa
faptuitorului, atunci atare actiuni nu constituie
caintd activa.

Din continutul legal al circumstantei inves-
tigate nu este suficient de clar aspectul cantitativ
al compensirii sau reparirii prejudiciului pricinu-
it de infractiune. Se pare ci repararea partiald a
prejudiciului fard indoiald se va considera cainta
activa, insd consecintele juridico-penale pentru

contributing to the discovery and investigation
of the crime is meant the voluntary and unforced
help provided by the person who committed a
crime to the criminal prosecution bodies in the
process of gathering evidence and the court in ex-
amining the criminal case.

The last circumstances provided in art.57
CC are the compensation of the value of the ma-
terial damage caused and the repair in another
way of the damage caused by the crime. These ac-
tions are aimed at reducing or removing the con-
sequences of the act committed.

Depending on the circumstances of the
crime, the damage may include: physical, mate-
rial and moral damage. Given that in this case the
legislator used two terms “harm” and “damage” it
seems that the second term has a broader content
and includes negative consequences, undesirable
not only material but also immaterial.

It therefore follows that this compensation
for the amount of material damage caused is a form
(a way) of repairing the damage caused by the of-
fense. The difference between a form and other
actions aimed at repairing the damage consists in
the type of consequences occurred as a result of
committing the crime and in the form of concrete
actions in order to remove or diminish them. Thus,
if a result of a material damage occurred as a result
of the crime, then the form of reparation of this
damage is, as indicated by the legislator in para-
graph 1 of art.57 CC of the Republic of Moldova,
compensation of the material damage caused, and
if an immaterial damage has occurred as a result of
the commission of the crime, then the damage is
repaired in another way (public apology, payment
of sanatorium treatment, etc.).

The reparation of the damage caused by
the crime as a circumstance of the active repen-
tance can be spoken only if it took place at the
will of the perpetrator. If the stolen property was
returned to the injured party due to the fact that
the person was detained or seized as a result of
the search or otherwise the damage that did not
depend on the will of the perpetrator was liqui-
dated, then such actions do not constitute active
repentance.

From the legal content of the investigated
circumstance, the quantitative aspect of the com-



diferite niveluri de compensare a prejudiciului cau-
zat trebuie sa fie la fel de diferite. Din acest punct de
vedere, consideram ca repararea prejudiciului cau-
zat va constitui un semn al liberarii de raspundere
penald doar in cazul in care persoana vinovata va
compensa integral prejudiciul cauzat prin infracti-
une. Totodatd, daca vinovatul a compensat partial
prejudiciul cauzat prin infractiune, iar persoana va-
tamati intervine pentru incetarea urmaririi penale,
atunci liberarea de raspundere penali a persoanei
ce se ciieste activ se va face in legatura cu impa-
carea partilor (art.109 CP). Tinem si accentuim
faptul ci infractiunea in astfel de cazuri trebuie sa
fie una ugoara sau mai putin grava.

Analizind circumstantele subiective ce
alcatuiesc esenta ciintei active, este important
sd atragem atentia §i asupra faptului cu privire la
numarul acestora necesar a fi prezent pentru libe-
rarea de raspundere penald in legitura cu cdinta
activd. Din continutul legii nu este suficient de
clar daci liberarea de rispundere impune prezen-
ta tuturor acestor semne sau este suficientd pre-
zenta uneia din ele. Doctrina penala a inregistrat
diferite pareri in solutionarea acestei probleme.
Unii autori considera ca liberarea de raspundere
penali in legitura cu cdinta activd poate avea loc
doar cu prezenta obligatorie a tuturor semnelor
indicate [10, p. 5; 17, p. 10]. Altii sustin faptul ci
persoana poate beneficia de liberarea de raspun-
dere penali si in cazul in care a fost indeplinita o
singur conditie din cele consemnate [6, p. 647].
Exista si a treia viziune potrivit cireia liberarea
poate avea loc doar in prezenta a cel putin doua
conditii (doud sau mai multe semne ale ciintei
active trebuie sa fie analizate impreund, in mod
unitar §i interdependent; prezenta doar a unui
singur semn nu poate atrage dupai sine liberarea
de raspundere penala in legituri cu cdinta activa,
civa filuati in considerare ca circumstanta atenu-
anti la individualizarea pedepsei) [12, p. 35].

In ceea ce ne priveste, impartasim opinia
autorilor care sustin ca pentru liberarea de ras-
pundere penali in legiturd cu cdinta activa este
nevoie si fie intrunite toate circumstantele obiec-
tiv posibile in functie de fiecare caz in parte [4, p.
10; 1, p. 17-21; S, p. 17]. Astfel, consideram ca nu
poate fi liberati de raspundere penali in temeiul
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pensation or reparation of the damage caused by
the crime is not clear enough. It seems that par-
tial reparation of the damage will undoubtedly
be considered active repentance, but the legal-
criminal consequences for different levels of com-
pensation for the damage caused must be just as
different. From this point of view, we consider
that the reparation of the caused damage will be a
sign of the release of criminal liability only in case
the guilty person will fully compensate the dam-
age caused by the crime. At the same time, if the
culprit partially compensated the damage caused
by the crime, and the injured person intervenes
to stop the criminal investigation, then the release
of criminal liability of the person who repents ac-
tively will be done in connection with the recon-
ciliation of the parties (art. 109 CC). We would
like to emphasize that the crime in such cases
must be minor or less serious.

Analyzing the subjective circumstances
that make up the essence of active repentance,
it is important to draw attention to the fact that
their number is necessary to be present for the
release of criminal liability in connection with
active repentance. From the content of the law it
is not clear enough whether the release of liabil-
ity requires the presence of all these signs or the
presence of one of them is sufficient. The crimi-
nal doctrine has registered different opinions in
solving this problem. Some authors consider
that the release of criminal liability in connection
with active repentance can take place only with
the obligatory presence of all the indicated signs
(10, p.S; 17, p.10]. Others claim that the person
can benefit from the release of criminal liability
even if only one of the conditions recorded has
been met [6, p.647]. There is also the third view
that release can only take place in the presence
of at least two conditions (two or more signs of
active repentance must be analyzed together, in
a unitary and interdependent way; the presence
of only one sign cannot lead to itself release from
criminal liability in connection with active repen-
tance but will be taken into account as a mitigat-
ing circumstance when individualizing the pun-
ishment) [12, p.35].

As far as we are concerned, we share the
opinion of the authors who argue that for the re-
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art.57 CP persoana care, desi s-a autodenuntat
si a reparat prejudiciul cauzat prin savarsirea in-
fractiunii, din anumite considerente (de exemplu,
din frica de razbunare) nu doreste si-i demaste pe
complicii la infractiune.

In concluzie, vom formula urmitoarele
teze:

1. Conform legii, prin cdinta activa se
intelege acele actiuni active benevole prin care
persoana care a comis o infractiune, conducin-
du-se de orisice impuls intern, previne, inlitura
sau reduce consecintele periculoase ale faptei
incriminate sau acorda ajutor organelor de drept
la descoperirea si cercetarea acestei precum si a
altor infractiuni ce atrag dupa sine, in conditiile
previzute de lege, liberarea de raspundere penali
sau reducerea pedepsei.

2. Infractiunea se va considera sivérsita
pentru prima oara in cazul in care persoana an-
terior nu a fost condamnat3, a fost liberatd de ris-
pundere penala sau antecedentele penale au fost
stinse.

3. In conformitate cu art.16 CP al RM, in-
fractiuni usoare se considera faptele pentru care
legea penald prevede in calitate de pedeapsi ma-
ximd pedeapsa cu inchisoarea pe un termen de
péand la 2 ani inclusiv, iar infractiuni mai putin
grave se considera faptele pentru care legea pena-
13 prevede pedeapsa maximai cu inchisoare pe un
termen de pani la 5 ani inclusiv.

4. Autodenuntarea in sensul art.57 CP
presupune sesizarea benevoli, sub orice forma de
catre persoana ce a comis o infractiune a organe-
lor de drept cu o instiintare despre infractiunea
comisa in cazul in care subiectul dispune de po-
sibilitatea reala de a alege un alt comportament,
nestiind daca impotriva lui a fost sau nu initiata
urmadrirea penala.

S. Circumstanta ,contributia la descope-
rirea infractiunii” previzuta in art.57 CP nu in-
clude si aspectul cercetirii infractiunii care presu-
pune aportul persoanei care a comis o infractiune
acordat organelor de urmirire penala la stabilirea
circumstantelor infractiunii deja descoperite,
cum ar fi cazul unei persoane retinute in flagrant.
Prin urmare, in scopul optimizarii prezentei mo-
dalitati de liberare de rispundere penald propu-

lease of criminal liability in connection with ac-
tive repentance it is necessary to meet all possible
objective circumstances depending on each case
(4, p.10; 1, pp.17-21; S, p.17]. Thus, we consider
that the person who, although he self-denounced
and repaired the damage caused, but, for certain
reasons (fear of revenge), does not want to ex-
pose the co-participants, cannot be released from
criminal liability under art.57 CC.

In conclusion, we will formulate the fol-
lowing theses:

1. According to the law, active repentance
means those voluntary active actions by which
the person who committed a crime, guided by any
internal impulse, prevents, removes or reduces
the dangerous consequences of the incriminated
deed or provides assistance to law enforcement
bodies in discovery and investigation this as well
as other crimes, which entail, under the condi-
tions provided by law, the release of criminal li-
ability or the reduction of the punishment.

2. The offense shall be deemed to have
been committed for the first time if the person has
not previously been convicted, has been released
from criminal liability or the criminal record has
been extinguished.

3. According to art.16 of the Criminal Code
of the Republic of Moldova, minor offenses are
considered the deeds for which the criminal law
provides as maximum punishment the prison sen-
tence for up to 2 years inclusively, and less serious
offenses are considered the deeds for which the
criminal law provides for the maximum sentence
of imprisonment for up to S years inclusively.

4. Self-denunciation within the meaning
of art. 57 of the Criminal Code presupposes the
voluntary notification, in any form, by the person
who committed a crime of the law enforcement
bodies with a notification about the crime com-
mitted not knowing whether or not criminal pro-
ceedings were instituted against him.

S. The circumstance “contribution to the
discovery of the crime” provided in art.57 CC does
not include the aspect of the investigation of the
crime which implies the contribution of the per-
son who committed a flagrant crime. Therefore, in
order to optimize the present way of release from
criminal liability, we propose to complete the tar-



nem completarea circumstantei vizate dupa cum
urmeaza: ,contributia la descoperirea si cerceta-
rea infractiunii”.

6. Continutul legal al modalitatii de libe-
rare de raspundere penald in legiturd cu cdinta
activd genereaza interpretiri diferite in privinta
numirului de circumstante subiective necesar
pentru luarea deciziei de liberare. Referitor la
acest subiect concluzionidm ca pentru luarea ho-
tararii de liberare de raspundere penali in legatu-
ra cu cainta activa este necesara prezenta tuturor
circumstantelor obiectiv posibile si nu toate cele
enumerate in art.57 CP.

7. Prevederile alin.(2) al art.57 CP al RM
se afla in coliziune cu prevederile cazurilor de
liberare de raspundere penald incluse in Partea
speciald a CP al RM. Totodata, analiza practicii
judiciare privind liberarea de rispundere penald
in temeiul cazurilor de liberare din Partea speciala
a CP al RM demonstreazi inaplicabilitatea preve-
derilor alin.(2) al art.57 CP al RM. Incercirile de
a adapta prevederile alin.(2) al art.57 CP al RM
la prevederile cazurilor de liberare de raspundere
penala incluse in Partea speciald a CP al RM sunt
inutile, deoarece ar insemna existenta unei norme
generale ce nu ar prevedea nici o conditie in plus
in privinta aplicabilitatii cazurilor de liberare vi-
zate. Reiesind din aceste considerente, propunem
excluderea alin.(2) al art.57 CP al RM.
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geted circumstance as follows “contribution to the
discovery and investigation of the crime”.

6. The legal content of the manner of re-
lease from criminal liability in connection with
active repentance generates different interpreta-
tions regarding the number of subjective circum-
stances necessary for the decision to release. Re-
garding this subject, we conclude that in order to
take the decision of release from criminal liability
in connection with active repentance, it is neces-
sary the presence of all possible objective circum-
stances and not all those listed in art. 57 CC.

7. 'The provisions of paragraph 2 of art. 57 of
the Criminal Code of the Republic of Moldova are
in collision with the provisions of the cases of release
from criminal liability included in the Special Part of
the Criminal Code of the Republic of Moldova. At
the same time, the analysis of the judicial practice re-
garding the release of criminal liability based on the
cases of release from the Special Part of the Criminal
Code of the Republic of Moldova demonstrates the
inapplicability of the provisions of paragraph 2 of
art. 57 of the Criminal Code of the Republic of Mol-
dova. Attempts to adapt the provisions of paragraph
2 of art.57 CC of the Republic of Moldova to the
provisions of cases of release from criminal liability
included in the Special Part of the Criminal Code of
the Republic of Moldova are useless because regard-
ing the applicability of the targeted release cases.
Based on these considerations, we propose the ex-
clusion of paragraph 2 of art. 57 CC of the Republic
of Moldova.
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