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Aflarea invinuitului intr-o stare de incertitudine cu
privire la viitorul siu pentru o perioaddi nejustificat de in-
delungatd in timp, tindnd cont de faptul cdi riscd o condam-
nare penald, este contrard art. 6 CEDO. Criteriile instituite
de jurisprudenta CtEDO pentru determinarea termenului
rezonabil in materie penali au fost preluate de legislatia
nationald: complexitatea cauzei, comportamentul recla-
mantului si cel al autorititilor competente, precum si miza
litigiului pentru cel interesat. Legislatia procesualdi prevede
garantii speciale privind realizarea urmdririi penale in ter-
mene proxime pentru minori si persoanele arestate.

Asadar, in fiecare cauzd concretd, procurorul ludind
decizia de a prelungi termenul urmdririi penale va supune
cauza penald testului prin prisma acestor criterii in vederea
aprecierii termenului rezonabil al urmdriri penale, dispu-
ndnd de alte atributii suficiente pentru controlul acestuia.

La nivel national mai multe norme de procedurdi asi-
gurd respectarea termenului rezonabil al urmdririi penale,
stabilind termene procesuale precise pentru indeplinirea
unor actiuni procesuale si intocmirea unor acte procedura-
le. Mecanismul controlului judiciar al termenului rezonabil
nu este insd unul perfect, in acest sens sunt argumentate re-
comandiri de lege ferenda.

Cuvinte-cheie: termen rezonabil, urmdrire penald, procu-
ror, ofiter de urmdrire penald, ordonantd.

Finding the accused in a state of uncertainty regarding
his future for unjustifiably long period of time, taking into
account the fact that he risks a criminal conviction, is con-
trary to Art. 6 of ECHR. The criteria established by ECHR
case law for determining the reasonable time in criminal
matters have been taken over by national law: the complex-
ity of the case, the conduct of the applicant and the compe-
tent authorities, as well as the stake of the dispute for the
person concerned. Procedural law provides special guaran-
tees for the prosecution of minors and detainees in the near-
est future.

Therefore, in each concrete case, the prosecutor taking
the decision to extern the term of the criminal investigation
will submit the criminal case to the test in the light of these
criteria in order to access the reasonable term of the criminal
investigation, having other sufficient powers to control it.

At national level, several procedural rules ensure the
observance of the reasonable term of the criminal investiga-
tion, establishing precise procedural deadlines for the ful-
Sfillment of some procedural actions and elaboration of some
procedural acts. However, the mechanism of judicial control
of the reasonable term is not a perfect one, in this sense the
recommendations of “lex ferenda”, are argued.

Keywords: reasonable term, criminal investigation, pros-
ecutor, criminal investigation officer, enactment.

Introducere. Urmirirea penali se efectu-
eaza in termene rezonabile. Aceasta conditie ge-
nerald a urmaririi penale instituita in art. 259 CPP
deriva din exigentele art. 6 paragr. 1 CEDO, dar si
din principiile inscrise in art 19 i 20 CPP.

Potrivit art.19 alin. (1) CPP, Orice persoa-
nd are dreptul la examinarea si solutionarea cauzei
sale in mod echitabil, in termen rezonabil (s.a.), de

Introduction. Criminal investigation is
carried out within a reasonable period of time.
This general condition of the criminal investiga-
tion established in Art. 259 of the CPC, derives
from the requirements of Art. 6 paragraph 1 of
ECHR, but also from the principles enshrined in
articles 19 and 20 of the CPC.

According to Art. 19 paragraph (1) of the
CPC, Everyone is entitled in full equality to a fair and



cdtre o instantd independentd, impartiald, legal con-
stituitd, care va actiona in conformitate cu prezentul
cod.

Desi art. 19 CPP RM este unul declarativ,
urmatorul art. 20 CPP RM instituie criteriile care
ar permite a constata daci termenul rezonabil este
respectat, care sunt inspirate din jurisprudenta
CtEDO.

Metode si materiale aplicate. La ela-
borarea acestui articol a fost folosit materialul
doctrinar-teoretic §i normativ privitor la respec-
tarea termenului rezonabil in procesul penal. De
asemenea, cercetarea respectivului subiect a fost
posibila prin aplicarea mai multor metode de in-
vestigare stiintifica specifice teoriei si doctrinei
procesual-penale: metoda logici, metoda analizei
comparative, analiza sistemic3, metoda studiului
de caz etc. Totodatd, au fost analizate lucririle
specialistilor autohtoni, precum si materialele
stiintifice ale doctrinarilor din striinitate.

Scopul cercetarii. Examinarea si analiza
cadrului normativ intern si a jurisprudentei CtE-
DO privind respectarea termenului rezonabil al
urmaririi penale, in vederea stabilirii viabilitatii
mecanismului national de asigurare la faza pre-
judiciard a acestei garantii procesuale a echitatii
procesului.

Rezultate obtinute si discutii. (...) Princi-
piul termenului rezonabil al procesului penal repre-
zintd un element al aplicdrii dreptului la un proces
echitabil. Conform acestui principiu, organele de ur-
madrire penald si instantele de judecatd au obligatia
de a asigura solutionarea cauzelor penale intr-un
termen rezonabil (a se vedea HCC nr. 3 din 23 fe-
bruarie 2016, § 78)".

Art. 6 prevede celeritatea procedurilor judi-
ciare, dar consacrd totodatd i principiul, mai gene-
ral, al unei bune administrdri a justitiei. Trebuie sd
gdseascd un echilibru just intre diferitele aspecte ale
acestei cerinte fundamentale (Boddaert c. Belgiei,
hot. CtEDO din 12. 10. 1992, pct. 39).

Art. 6 este conceput pentru a evita ca o per-
soand acuzatd sd ramdnd prea mult timp intr-o sta-

'DCC nr.4 din 20.01.2020 de inadmisibilitate a sesizarii nr.
206g/2019 privind exceptia de neconstitutionalitate a arti-
colului 282 din Codul de proceduri penala (durata maxima
de mentinere a statutului de invinuit al persoanei) (pct.30).
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public hearing, within a reasonable time (and oth-
ers), by an independent, impartial, legally constituted
court, which will act in accordance with this code.

Although Art. 19 of the CPC of the Re-
public of Moldova is a declarative one, and the
following Art. 20 of the CPC of the Republic of
Moldova establishes the criteria that would allow
ascertaining whether the reasonable term is met,
which are inspired by the ECHR jurisprudence.

Methods and materials applied. Theo-
retical and normative doctrinal material regard-
ing the observance of the reasonable term in the
criminal process was used in the elaboration of
this article. Also, the research of the respective
subject was possible by applying several methods
of scientific investigation specific to the theory
and doctrine of criminal procedure: logical meth-
od, comparative analysis method, systemic analy-
sis, case study method, etc. At the same time, the
works of local specialists were analyzed, as well
as the scientific materials of doctrinaires from
abroad.

The purpose of the research. Examination
and analysis of the internal regulatory framework
and the ECHR jurisprudence on the observance of
the reasonable term of the criminal investigation,
in order to establish the viability of the national in-
surance mechanism at the prejudicial phase of this
procedural guarantee of the fairness of the process.

Results obtained and discussions. (...)
The principle of a reasonable time for criminal pro-
ceedings is an element of the application of the right
to a fair trial. According to this principle, criminal
prosecution bodies and courts have the obligation to
ensure the resolution of criminal cases within a rea-
sonable time (to see DCC No. 3 from February
23,2016, 78)".

Art. 6 provides for the speed of judicial proceed-
ings, but also enshrines the principle, more generally,
of a good administration of justice. It should be found
the right balance between the various aspects of this
fundamental requirement (Boddaert v. Belgium,
ECHR Decision from 12. 10. 1992, point 39).

Article 6 is designed to prevent an accused

'"DCC No.4 from 20.01.2020 on inadmissibility of the no-
tification No. 206g/2019 on the exception of unconstituti-
onality of Article 282 of the Criminal Procedure Code (the
maximum duration of maintaining the accused status of the
person ) (point 30).
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re de incertitudine cu privire la rezultatul procedurii
(a se vedea Nakhmanovici c. Rusiei, hot. CtEDO
din 02. 03. 2006, paragr. 89; Stogmiiller c. Austri-
ei, hot. CtEDO din 10. 11. 1969, pct. 40).

Intrucat art. 6 § 1 oferd oricdrei persoane
dreptul la judecarea intr-un termen rezonabil a cau-
zei sale, el are ca obiect, in materie penald, sd asigure
cd persoanele acuzate nu fac obiectul unui capdt de
acuzare o perioadd prea mare de timp si sd se ia o
decizie asupra temeiniciei acestuia (Wemhoff c.
Germaniei, hot. CtEDO din 27. 06. 1968, pct.18;
Kart c. Turciei, hot. 03. 12. 2009, pct. 68).

(...) Inmaterie penald, acest drept urmareste
ca persoana sd nu fie subiectul unei acuzatii pentru o
perioadd indelungata de timp®.

CtEDO a statuat in jurisprudenta sa ci
desi scopul primar al art. 6, sub aspect penal, este
cainstanta competenta sa se pronunte in privinta
unei acuzatii penale trebuie si asigure un proces
echitabil, acest fapt nu presupune ci articolul
nu este aplicabil in cazul procedurilor anteri-
oare procesului de judecatd (s.a.) (Saranchov c.
Ucrainei, hot. CtEDO din 09.06. 2016, pct. 41;
Schatschaschwili c. Germaniei, hot. CtEDO din
15.12.2018, pct. 104).

In materie penald, ,termenul rezonabil”
prevazut de articolul 6 paragr. 1 incepe si curgd
de la data la care o persoani este ,,acuzati” (Pan-
tea c. Roméniei, hot. CtEDO din 03. 06 2003, pct.
275).

In cauza Coéme si altii c. Belgiei, hot. din
22.06.2000, Curtea reaminteste ca in cauzele pe-
nale termenul ,timp rezonabil” in conformitate
cu art. 6 paragr. 1 incepe de la momentul in care o
persoani este ,acuzata”, care poate fi o data ante-
rioard sesizdrii instantei de judecatd, inclusiv cea
a arestdrii, acuzatiei, deschiderii anchetei prelimi-
nare sau perchezitiei la domiciliul reclamantului.
In opinia Curtii, perioada care trebuie luati in
considerare a inceput la 28 august 1991, cand a
fost efectuata o cercetare la domiciliul domnului
Hermanus si la birourile acestuia (pct. 133).

La evaluarea termenului rezonabil trebuie
luat in considerare termenul pani cind acuzatiile
nu mai afecteazi situatia unei anumite persoane

>DCC nr.4 din 20.01.2020 (pargr. 31).

person from remaining in a state of uncertainty as to
the outcome of the proceedings for too long (to see
Nakhmanovici v. Russia, ECHR Decision from
02.03.20006, paragraph 89; Stogmiiller v. Austria,
ECHR Decision from 10. 11. 1969, point 40).

Since Art. 6 § 1 gives any person the right to
a fair trial of his or her case, his or her purpose in
criminal matters shall be to ensure that the accused
persons are not charged for a too long period of
time and to make a decision according to his merits
(Wembhoffv. Germany, ECHR Decision from 27.
06. 1968, point18; Kart v. Turkey, Decision 03.
12.2009, point 68).

(...) In criminal matters, this right secks not to
be the subject of an accusation for a long period of time’.

The ECHR has ruled in its jurisprudence
that although the primary purpose of Art. 6, from a
criminal point of view, is that the competent court
ruling on a criminal charge must ensure a fair trial,
this does not mean that the article is not appli-
cable in pre-trial proceedings (and others) (Sa-
ranchov v. Ukraine, ECHR Decision from 09.06.
2016, point 41; Schatschaschwili v. Germany,
ECHR Decision from 15. 12. 2015, point 104).

In criminal matters, the “reasonable time”
provided for in Art. 6 paragraph 1 begins to run
from the date on which the person is “accused”
(Pantea v. Romania, ECHR Decision from 03. 06
2003, point 275).

In the case Coéme and others v. Belgium,
Decision from 22. 06. 2000, the Court recalls that
in criminal cases the term “reasonable time” in ac-
cordance with Art. 6 paragraph 1 starts from the
moment when a person is “accused”, which may
be a date prior to the referral to the court, includ-
ing that of the arrest, indictment, opening of the
preliminary investigation or search of the appli-
cant’s home. In the Court’s view, the period to
be taken into account began on 28 August 1991,
when a search was carried out at Mr. Hermanus’
home and in his office (point 133).

The assessment of the reasonable time
must take into account the time until the accu-
sations no longer affect the situation of a certain
person and the uncertainty about his legal status
has been removed.

2DCC No.4 from 20.01.2020 (paragraph 31).



si incertitudinea cu privire la statutul siu juridic a
fost eliminata.

In cauza Stoianova si Nedelcu c. Romani-
ei’, s-a constatat ci ordonanta de scoatere de sub
urmairire penald nu poate fi considerata ci ar fi
finalizat procesul penal, intrucit aceasta nu con-
stituie o decizie definitiva asupra acuzatiei penale
indreptate contra persoanelor implicate.

In cauza Ceachir c. Republicii Moldova
(hot. din 10.12.2013) CtEDO reaminteste ca
tergiversarea autoritatilor nationale de a ajun-
ge la o concluzie intr-o cauza penali, indiferent
de complexitatea acesteia, impiedica inevitabil
eficienta procesului penal. Faptul cd aceasti cauza
a fost incetata pe motivul expirarii termenului de
prescriptie pentru tragerea la raspundere penald
atestd acest lucru (paragr.52)*.

,Durata totali a investigatiei a generat
criticile CtEDO in cinci cauze moldovenesti. In
cauza Corsacov investigarea a durat mai mult de
trei ani, in cauza Anugsca — trei ani si sapte luni, in
cauza Mdtdsaru si Savifchi — patru ani, in cauza
Railean — mai mult de cinci ani, in cauza Paduret —

* Reclamantii au fost arestati si li s-a pus in miscare actiunea pe-
nald. Ulterior, procurorul a dat o ordonantd de scoatere de sub
urmdrire penald. Dupd un an si jumdtate, parchetul a ordonat,
discretionar, redeschiderea procedurii. Parchetul a indicat fap-
tul cd decizia initiald era contradictorie cu probele din dosar,
iar ancheta initiald era incompletd. Urmdrirea penald s-a in-
cheiat 6 ani mai tdrziu. Desi procedurile penale deschise con-
tra reclamantilor au cuprins doud faze distincte, ele constituie
o unicd perioadd de timp care trebuie examinatd sub imperiul
termenului rezonabil. In lumina acestui mod de calcul al terme-
nului, este evident cd existd o violare a dreptului la o duratd re-
zonabild a procedurii, cdt timp intervalul scurs intre cele doud
proceduri echivaleazd cu o perioadd de inactivitate de mai mult
de un an si jumdtate, care nu este imputabild reclamantilor, ci
statului. De aceea existd o violare a art. 6. din Conventia Eu-
ropeand. Hot. CtEDO din 04.08.200S. disponibili: http://
hudoc.echr.coe.int/eng?i=001-123473

* Reclamanta a notat cd ea a furnizat toate documentele nece-
sare, inclusiv rapoartele medicale care atestau leziunile corpo-
rale pe care ea le-a suferit. Ea a mentionat cd este intr-o situatie
vulnerabild din cauza vdrstei sale, a stdrii sale precare de sind-
tate si a resurselor materiale foarte limitate. In plus, reclamanta
a mentionat cd ea a fost batutd si umilitd in public dupd ce ea
a cerut pur si simplu sd beneficieze de un serviciu cinstit (para-
gr-40). Curtea considerd cd in spetd autoritdtile nationale ar fi
trebuit sd facd uz, in cel mai scurt timp, de toate cdile disponi-
bile pentru a definitiva procesul penal intentat impotriva dnei
A.N. (paragr.53).
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In the case Stoianova and Nedelcu v. Ro-
mania’, it was found that the order of removal
from criminal prosecution cannot be considered
as completed criminal proceedings, as it does not
constitute a final decision on the criminal charge
against the persons involved.

In the case Ceachir v. Republic of Moldova
(Decision from 10.12.2013) the ECHR recalls that
national authorities delaying in reaching a conclu-
sion in a criminal case, regardless of its complexity,
inevitably impedes the effectiveness of criminal pro-
ceedings. The fact that this case was terminated on
the grounds of the expiry of the limitation period for
criminal prosecution attests this (paragraph 52).*

“The total duration of the investigation
generated criticism of the ECHR in five Moldo-
van cases. In the case Corsacov investigation lasted
more than three years, in the case Anusca— three
years and seven montbhs, in the case Matasaru and
Savitchi—four years, in the case Railean — more than
five years, in the case Paduret— almost six years, and
in the case Iorga, although it was an urgent matter,
the autopsy and examination of evidences at the
scene of the incident took place over sixmonths. In

3The applicants were arrested and prosecuted. Subsequently,
the prosecutor issued an ordinance to remove them from crimi-
nal prosecution. After a year and a half, the prosecutor’s office
ordered, at its discretion, the reopening of the procedure. The
prosecutor’s office indicated that the initial decision was incon-
sistent with the evidence in the case and that the initial investi-
gation was incomplete. The criminal investigation ended 6 years
later. Although the criminal proceedings against the applicants
comprised two distinct stages, they constitute a single period of
time which must be examined within a reasonable time. In the
light of this method of calculating the time-limit, it is clear that
there is a breach of the right to a reasonable duration of the
procedure, as long as the interval between the two procedures is
equivalent to a period of inactivity of more than one and a half
years, which is not imputable to the applicants, but to the State.
That is why there is a violation of Art.6 of the European Con-
vention. ECHR Decision from 04.08.2005. available at: http://
hudoc.echr.coe.int/eng?i=001-123473

* The applicant noted that she had provided all the necessary
documents, including medical reports attesting to the bodily
injuries she had suffered. She mentioned that she is in a vulner-
able situation due to her age, her poor health and very limited
material resources. In addition, the applicant stated that she
had been beaten and humiliated in public after she had simply
asked for an honest service (paragraph 40). The Court consid-
ers that in the present case the national authorities should have
used, as soon as possible, all the means available to complete the
criminal proceedings against Ms. A.N. (paragraph S3).
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aproape sase ani, iar in cauza lorga, desi era vorba
de misuri urgente, autopsia si examinarea probe-
lor de la locul incidentului au avut loc peste sase
luni. In trei dintre aceste cauze, tergiversarile s-au
datorat incetdrii investigatiilor si redeschiderii ul-
terioare a investigatiilor pe motiv ci incetarea nu
a fost justificata™.

In cauza Railean c. Republicii Moldova
(Hot. CtEDO 05.01.2010) s-a constatat ca ,Ur-
marirea penald a inceput cu noui zile mai tarziu
decat producerea accidentului rutier i de la de-
cesul victimei. Urmirirea penala a durat mai mult
de cinci ani (ianuarie 2001-20 aprilie 2006), cu
intreruperi pe care insesi autoritatile le-au consi-
derat ulterior ca fiind ilegale si indelungate. O du-
ratd atit de indelungata a investigatiei, in lipsa fac-
torilor care ar complica-o (in afara de disparitia
autorului faptei) si date fiind omisiunile mentio-
nate mai sus, nu satisface conditia promptitudinii
cerute de obligatia procedurali in conformitate
cuart.2 CEDO™.

Celeritatea urmaririi penale asigura nu nu-
mai eficienta investigatiilor, ci si respectarea drep-
tului banuitului si invinuitului (in unele cazurisia
partii civile)” la examinarea cauzei intr-un termen
rezonabil, prevazut de art.6 paragr.1 CEDO.

In acest context, celeritatea si o diligentd re-
zonabild sunt cerinte implicite. Chiar si in cazul in
care pot exista obstacole sau dificultati care impiedi-
cd evolutia urmdririi penale intr-o situatie particu-

5 Gribincea V., (colectiv). Executarea hotirarilor Curtii Eu-
ropene a Drepturilor Omului de citre Republica Moldova
2013-2014. Chisinau. 2015. p.128.

¢ Mihai Poalelungi, Diana Sarcu, Lilia Grimalschi. Co-
mentariu asupra hotaréarilor Curtii Europene a Drepturilor
Omului versus Republica Moldova: Concluzii si recoman-
dari. Chisinau, 2017, p. 39-40.

7 De ex.: In baza Deciziei Colegiului civil, comercial si de con-
tencios administrative CSJ din 28.06.2012 in cauza SRL ,A.-
M.” c. Ministerului Finantelor — Curtea de Apel Chisindu (dos.
nr. 2r-444/12) s-a hotdrdt incasarea in beneficiul reclaman-
tului cu titlu de prejudiciu moral a 80 000 de lei in calitate de
compensare pentru violarea tremenului rezonabil al procesului
— examinarea cauzei penale in care reclamantul este parte vitd-
matd si parte civild, timp de zece ani (sase ani la faza urmdririi
penale (s.a.) si patru ani (s.a.)) in instanta de judecatd. CSJ a
statuat cd termenul rezonabil in acest caz trebuie sd fie calculat
cu incepere de la data emiterii ordonantei de constituire a per-
soanei juridice in calitate de parte civild. Disponibila: http://
jurisprudenta.csj.md/archive courts/cauta/index2.php

three of these cases, the delays were due to the ter-
mination of the investigations and the subsequent
reopening of the investigations on the grounds
that the termination was not justified”™.

In the case Railean v. Republic of Moldova
(ECHR Decision from 05.01.2010) it was found
that “The criminal investigation began nine days
after the road accident and the death of the vic-
tim. Criminal investigation lasted more than five
years (January 20, 2001 - April 2006), with inter-
ruptions which the authorities themselves later
considered to be illegal and prolonged. Such a
long duration of the investigation, in the absence
of factors that would complicate it (apart from
the disappearance of the perpetrator) and given
the omissions mentioned above, does not satisfy
the condition of promptness required by the pro-
cedural obligation under Article 2 of ECHR™.

The speed of the criminal investigation en-
sures not only the efliciency of the investigations,
but also the observance of the right of the suspect
and the accused (of the civil party in some cases)’
within case examination during a reasonable time,
provided by Art.6 paragraph 1 of ECHR.

Speed and due diligence are implicit require-
ments in this context. Even if there may be obstacles
or difficulties that prevent the prosecution in a partic-
ular situation, a prompt response by the authorities
is essential to maintain confidence in the principle of

$ Gribincea V., (collective).Execution of the decisions of
the European Court of Human Rights by the Republic of
Moldova. Chisinau. 2015. p.128.

¢ Mihai Poalelungi, Diana Sarcu, Lilia Grimalschi. Com-
mentary on the decisions of the European Court of Human
Rights versus the Republic of Moldova: Conclusions and
recommendations. Chisinau, 2017, p. 39-40.

7 For example: Based on the Decision of the Civil, Commercial
and Administrative Litigation College of the Supreme Court
of Justice of Moldova from 28.06.2012 in the case of SRL “A.-
M.” v. Ministry of Finance — Court of Appeal Chisinau (file
No. 2r-444/12) it was decided collection for the benefit of the
applicant as non-pecuniary damage of 80 000 as compensation
for violation the reasonable timing of the trial — examination
of the criminal case in which the applicant is an injured party
and civil party for ten years (six years in the criminal investi-
gation phase (and others) and four years (and others)) in the
court. The Supreme Court of Justice of Moldova ruled that the
reasonable time in this case must be calculated from the date of
issuance of the ordinance establishing the legal person as a civil
party. Available at: http://jurisprudenta.csj.md/archive
courts/cauta/index2.php



lard, un raspuns rapid al autorititilor este esential
pentru a pdstra increderea publicului in respecta-
rea principiului legalitdtii, si pentru a evita orice
aparentd de complicitate sau de tolerantd cu privire
la actele ilegale (a se vedea Silih c. Sloveniei [MC],
nr. 71463/01, § 195, 9 aprilie 2009 )°.

Criteriile de apreciere a termenului rezo-
nabil in jurisprudenta CtEDO. In jurisprudenta
sa, Curtea Europeani a stabilit ¢ durata rezona-
bild a unei proceduri trebuie apreciata in functie
de circumstantele cauzei si cu ajutorul urmitoa-
relor criterii: complexitatea cauzei, comportamen-
tul reclamantului si cel al autoritdtilor competente,
precum si miza litigiului pentru cel interesat (e.g. a
se vedea Nakhmanovich v. Rusia, 2 martie 2006,
§ 95; Holomiov v. Moldova, 7 noiembrie 2006, §
137; Hajibeyli v. Azerbaidjan, 10 iulie 2008, § 50;
Cravcenco v. Moldova, 15 ianuarie 2008, § 44; Ma-
tei si Tutunaru v. Moldova, 27 octombrie 2009, §
5S; Panzariv. Moldova, 29 septembrie 2009, § 31;
Chiarello v. Germania, 20 iunie 2019, § 45) °.

Criteriile aprecierii termenului rezonabil
al procesului in ansamblu sunt aplicabile si urma-
ririi penale:

1) Complexitatea cazului. Se are in vede-

re complexitatea reald a cauzei fatd de elemen-
tele de fapt si drept ale acesteia, cum ar fi: volu-
mul dosarului, obiectul acestuia, numarul mare
al acuzatilor si al martorilor ce trebuiau audiati,
numirul $i natura infractiunilor (in special in ca-
uzele penale cu implicatii economice sau fiscale),
durata procedurilor de extridare sau de efectuare
a unui act procesual sau de administrare a unei
probe prin comisie rogatorie, necesitatea efectu-
arii unei expertize, complexitatea problemelor de
drept incidente in cauzi'®. Complexitatea denota
in primul rand necesitatea stabilirii numeroaselor
elemente de fapt, cum ar fi in cazurile care presu-
pun un numir mare de acuzatii care urmeazi sa

8 Ciobanu c. Moldovei, Hot. CtEDO din 24.02.2015.
Disponibila: http://hudoc.echr.coe.int/eng?i=001-157615
*DCC nr.4 din 20.01.2020 de inadmisibilitate a sesizrii nr.
206g/2019 privind exceptia de neconstitutionalitate a arti-
colului 282 din Codul de proceduri penala (durata maxima
de mentinere a statutului de invinuit al persoanei) (para-
gr.32)

1% A se vedea: hot. CtEDO din 27. 06. 1968 in cauza Neu-
meister c. Austriei, pargr. 21.

@tiin;ejuridice// Legal Sciences, nr. 11/ 2020, ISSN 1857-0976)

legality, and to avoid any appearance of complicity
or tolerance regarding illegal acts (to see Silih v. Slo-
venia [MC], No. 71463/01, § 195, April 9, 2009).®

Criteria for assessing reasonable time in
ECHR case law. In its case law, the European
Court has ruled that the reasonable duration of
a procedure must be assessed in the light of the
circumstances of the case and by the following
criteria: the complexity of the case, the behavior of
the applicant and the competent authorities, as well
as the stake of the dispute for the interested party (ex:
to see Nakhmanovich v. Russia, March 2, 2006, §
9S;Holomiov v. Moldova, November 7, 2006, §
137; Hajibeyli v. Azerbaijan, July10, 2008, § S0;
Cravcenco v. Moldova, January 15, 2008, § 44; Ma-
tei and Tutunaru v. Moldova, October 27, 2009, §
§S; Panzariv. Moldova, September 29, 2009, § 31;
Chiarello v. Germany, June20, 2019, § 45 )°.

The criteria for assessing the reasonable
time of the trial as a whole are also applicable to
criminal proceedings:

1) The complexity of the case. It takes into ac-
count the real complexity of the case in relation to
its factual and legal elements, such as: file volume,
its object, the large number of the accused and wit-
nesses to be heard, the number and nature of of-
fenses (especially in criminal cases with economic or
fiscal implications), the duration of the proceedings
for the extradition or performance of a procedural
act or the administration of the evidence by judicial
commission, the need to perform an expertise, the
complexity of the incidental legal issues involved™.
The complexity primarily indicates the need to es-
tablish numerous factual elements, such as in cases
involving a large number of charges to be proved in
criminal cases and which intertwine.

In order to determine the complexity of the
criminal case in the prosecution and to estimate
the reasonable time, it is necessary to establish
the nature of the criminal charge, the existence
of participation, the nature and volume of evi-

8Ciobanu v. Moldova, ECHR Decision from 24.02.2015.
Available at: http: //hudoc.echr.coe.int/eng?i=001-157615
*DCC No.4 from 20.01.2020 of inadmissibility of the noti-
fication No. 206g/2019 on the exception of unconstitutio-
nality of Article 282 of the Criminal Procedure Code (the
maximum duration of maintaining the accused status of the
person) (paragraph 32)

*T'0 see: ECHR Decision from 27. 06. 1968 the case of Ne-
umeister v. Austria, paragraph 21.
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fie demonstrate in cauzele penale si care se intre-
patrund.

Pentru a determina complexitatea cau-
zei penale in cadrul urmaririi penale si a estima
termenul rezonabil, este necesar a stabili natura
acuzatiei penale, existenta participatiei, natura si
volumul probelor, existenta, numarul si complexi-
tatea expertizelor, comisiilor rogatorii, procedurii
de extradare, numarul partilor vitamate, al marto-
rilor, dispunerea masurilor speciale de investigatii
etc., deci orice actiune procesuald ce ar necesita
timp si resurse suplimentare pentru realizarea si
obtinerea rezultatului necesar''. Asadar, in fieca-
re cauzd concretd, procurorul, ludnd decizia de
a prelungi termenul urmiririi penale, va efectua
testul complexitatii cauzei in raport cu garantarea
termenului rezonabil al urmariri penale.

2) Comportamentul pirtilor la proces.

Exercitarea de citre o persoand, cu buni-credin-
ta, a tuturor mijloacelor procedurale prevazute
in dreptul intern, in exercitarea dreptului la apa-
rare, nu poate fi considerati ci a condus la pre-
lungirea duratei procedurilor'?. In cazul in care
acuzatul s-a sustras procesului penal desfisurat
intr-o tara ce respecta principiile statului de drept,
acesta nu se poate plange de durata nerezonabila
a procedurii ce s-a desfasurat in urma fugii sale,
cu exceptia perioadei in care persoana s-a aflat la
dispozitia organului de urmirire penala. Perioa-
dele in care reclamantii s-au eschivat de la raspun-
dere penali ar trebui excluse din durata totald a
procedurii (a se vedea Girolami c. Italiei, hot. din
19.02.1991, paragr. 13 si Smirnova c. Rusiei, hot.
din 24.07.2003, par.86). Respectarea termenului
rezonabil, in raport cu comportamentul partilor,
nu impune obligatia persoanei de cooperare cu
autoritatile judiciare'*, deci banuitului/ invinui-
tului nu-i poate fi imputata vinovatia fata de ter-

! Carajeleascov Cristina. Rolul procurorului in asigurarea
respectdrii termenului rezonabil in cadrul urmaririi penale.
In: Revista nationali de drept. nr.7,2017. Ch. p. 62.

12 A se vedea: Hot. CtEDO din 07. 10. 2006 in cauza Ho-
lomiov c. Moldovei, paragr. 143.

3 A se vedea Hot. CtEDO din 20. 06. 2006 in cauza Vayic
c. Turciei, paragr. 44.

* Hot. CtEDO Corigliano c. Italiei, din 10. 12. 1982, pa-
ragr. 42, 43. Disponibili: http://hudoc.echr.coe.int/
eng?i=001-62021

dence, existence, the number and complexity of
expertise, judicial commissions, extradition pro-
cedure, the number of injured parties, witnesses,
availability of special investigative measures, etc.,
subsequently any procedural action that would
require additional time and resources to achieve
and obtain the required result'. Therefore, in
each concrete case, the prosecutor taking the de-
cision to extern the term of the criminal investiga-
tion will perform the test of the complexity of the
case in relation to guaranteeing the reasonable
term of the criminal investigation.

2) Parties’ behavior to the proceedings. The
exercise by a person, in good faith, of all the proce-
dural means provided for in national law, in the ex-
ercise of the right of defense, cannot be considered
to have led to an extension of the duration of the
proceedings'. If the accused has evaded criminal
proceedings in a country which respects the prin-
ciples of the rule of law, he may not be complain
about the unreasonable duration of the proceedings
following his escape, except for the period during
which the person was at the disposal of the criminal
prosecution body"*. Periods in which the claimants
evaded criminal liability should be excluded from
the total length of the proceedings (to see Girolami
v. Italy, Decision from 19. 02.1991, paragraph 13
and Smirnova v. Russia, Decision from 24.07.2003,
paragraph 86). Compliance with the reasonable
time, in accordance with the conduct of the parties,
does not impose an obligation on the person to co-
operate with the judicial authorities', therefore, the
suspect / accused cannot be blamed for delaying
the criminal investigation, as long as his behavior is
within the permissive limits of the Criminal Proce-
dure Code regarding his defense.

3) Conduct of the criminal investigation
body. Due diligence is required from the authori-
ties at each procedural stage. The repeated return

!'Carajeleascov Cristina. The role of the prosecutor in en-
suring the observance of the reasonable term within the
criminal investigation. In: National Law Review. No.7,
2017. Ch. p. 62.

2 To see: ECHR Decision from 07. 10. 2006, the case of
Holomiov v. Moldova, paragraph 143.

13 To see ECHR Decision from 20. 06. 2006, the case of
Vayic v. Turkey, paragraph 44.

“ECHR Decision Corigliano v. Italy, from 10. 12. 1982,
paragraph 42, 43. Available at: http://hudoc.echr.coe.int/
eng?i=001-62021



giversarea urmaririi penale, atita timp cit com-
portamentul acestuia se afl in limitele permisive
ale prevederilor Codului de procedura penali cu
privire la apdrarea sa.

3) Conduita organului de urmdrire pena-

la. Diligenta rezonabili este solicitatd din partea
autorittilor la fiecare etapi procedurala. Intoar-
cerea repetata a cauzei la anchetatori — pentru
aceleasi motive — pentru ca si fie efectuate noi
investigatii au determinat intarzieri imputabile
autoritatilor. (Slezevi¢ius c. Lituaniei, hot. CtE-
DO din 13.11.2001)" . CtEDO verifici daci au
existat perioade de inactivitate a organelor judi-
ciare sau intarzieri nejustificate in desfisurarea
procedurilor, in vederea respectirii principiului
bunei administriri a justitiei'.

Astfel, intr-un numdr de cauze examina-
te de Curte referitoare la implementarea legislatiei
nationale privind protejarea vietii participantilor
la trafic impotriva accidentelor rutiere, constatarea
unei incalcdri a fost in cea mai mare parte din cau-
za unor termene nerezonabile si a lipsei de diligentd
din partea autoritdtilor in desfasurarea urmdririi
penale, indiferent de rezultatul lor final (a se vedea
Anna Todorova, citatd supra, § 76; Antonov, cita-
td supra, §§ S0-52; Igor Shevchenko c. Ucrainei, nr.
22737/04, §§ 57-62, 12 ianuarie 2012; Sergiyenko
c. Ucrainei, nr. 47690/07, §§ 51-53, 19 aprilie
2012; Prynda c. Ucrainei, nr. 10904/05, § 56, 31
iulie 2012; si Zubkova, citatd supra, §§ 41-42)".

4) Importanta procesului pentru cel in-

teresat. Trebuie avute in vedere in acest context
vérsta, starea de sinitate a acuzatului, faptul ca
acuzatul este privat de libertate pe parcursul pro-
cedurii, implicatiile sociale pe care o procedura

' Disponibila: http://hudoc.echr.coe.int/eng?i=001-598 76
16 In perioada cuprinsd intre sfarsitul lunii aprilie 1998 si luna
februarie 2002, impotriva reclamantului nu a mai fost intre-
prins niciun act de procedurd si nici nu a fost audiat de organe-
le de urmarire penali (paragr. 8), cauza fiind in nelucrare in
jur de 4 ani. Avdnd in vedere jurisprudenta Curtii in materie,
aceasta considerd cd in cauzd durata procedurii judecdtoresti
este excesivd si nu rdaspunde exigentelor impuse de principiul
,duratei rezonabile” (paragr. 25). Hot. CtEDO, Tudorache c.
Romadniei, din 29. 09.2008. Disponibila: http://hudoc.echr.
coe. int/eng?i=001-123639

17 Ciobanu c. Moldovei, Hot. CtEDO din 24.02.2015. Dis-
ponibila: http://hudoc.echr.coe.int/eng?i=001-157615
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of the case to investigators — for the same reasons
— for further investigations led to delays attribut-
able to the authorities. (Slezevi¢ius v. Lithuania,
ECHR Decision from 13.11.2001)". ECHR veri-
fies whether there have been periods of inactivity
of the judiciary or unjustified delays in the con-
duct of proceedings, in order to comply with the
principle of good administration of justice'®.

Thus, in a number of cases examined by the
Court concerning the implementation of national
legislation on the protection of the lives of road us-
ers against road accidents, the finding of an infringe-
ment was largely due to unreasonable deadlines and
lack of due diligence on the part of the authorities in
conducting criminal proceedings, regardless of their
final outcome (to see Anna Todorova, cited above, §
76; Antonov, cited above, §§ S0-52; Igor Shevchen-
ko v. Ukraine, No. 22737/04, §§ 57-62, January
12, 2012; Sergiyenko v. Ukraine, No. 47690/07,
§§ S1-53, April 19, 2012; Prynda v. Ukraine, No.
10904/05, § 56, July 31, 2012; and Zubkova, cited
above, §§ 41-42)".

4) The importance of the process for the
interested party. In this context, the age, the state
of health of the accused, the fact that the accused
is deprived of liberty during the proceedings, the
social implications that a long procedure may
have on the applicant, given his status as a civil
servant, must be taken into account. The criminal
investigation will be carried out in terms as re-
stricted as possible in case of limiting the person
in certain rights or imposing certain restrictions
provided by the Criminal Procedure Code, here
we highlight the application of preventive mea-
sures, the person’s health, etc. The ECHR has re-
peatedly stated that once a person is in pre-trial
detention, he or she is entitled to special diligence

SAvailable at: http://hudoc.echr.coe.int/eng?i=001-59876
16 In the period between the end of April 1998 and Febru-
ary 2002, no further procedural action was taken against
the applicant and he was not heard by the criminal prosecu-
tion bodies (paragraph 8), the case being pending for about 4
years. In the light of the Court’s case-law, it considers that the
length of the court proceedings in the case is excessive and does
not meet the requirements of the “reasonable time” principle
(paragraph 2S). ECHR Decision, Tudorache v. Romania,
from 29. 09.2005. Available at: http://hudoc.echr.coe. int/
eng?i=001-123639

'7 Ciobanu v. Moldova, ECHR Decision from 24.02.2015.
Available at: http: //hudoc.echr.coe.int/eng?i=001-157615
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indelungati le poate produce asupra reclamantu-
lui, avind in vedere calitatea sa de functionar. Ur-
marirea penald se va desfisura in termene pe cit
este posibil de restranse in cazul limitarii persoa-
nei in anumite drepturi sau impunerii anumitor
restrictii previzute de Codul de proceduri pena-
13, aici evidentiem aplicarea masurilor preventi-
ve, starea de sinitate a persoanei etc. CtEDO a
statuat in mod repetat faptul ci odata ce persoa-
na se afla in detentie preventiva are dreptul la o
diligenta speciala din partea autorititilor compe-
tente'®.

5) Varsta de pani la 18 ani a victimei. Ur-

marirea penald in care sunt banuiti, invinuiti, in-
culpati, arestati preventiv, precum §i minori, se
face de urgenta si in mod preferential.

Garantii speciale privind realizarea urma-
ririi penale in termene proxime pentru minori si
persoanele arestate sunt impuse prin intermediul
prevederile art. 20 alin. (3), 186 alin. (6) si (8)
CPP RM.

Starea de minorat a victimei se ia in consi-
derare la stabilirea respectirii termenului rezona-
bil. Aceasta, ca si alte institutii procesual-penale,
are ca scop a oferi o protectie mai mare, prin ac-
celerarea instrumentdrii cauzei, pentru a evita pe
cat este posibil consecintele nefaste ale procesului
penal asupra acestor categorii de persoane'”.

Analiza cadrului normativ national. Ter-
menul rezonabil de urmadrire penala intr-o cau-
za concreta se stabileste de citre procuror prin
ordonantd, in functie de criteriile descrise. Ter-
menul fixat de procuror este obligatoriu pentru
ofiterul de urmarire penali si poate fi prelungit la
solicitarea acestuia. In cazul in care este necesar
de a prelungi termenul de urmarire penala, ofi-
terul de urmarire penald intocmeste un demers
motivat in acest sens si il prezintd procurorului
inainte de expirarea termenului fixat de acesta.

Conform prevederilor art. 20 alin. (4)
CPP RM, respectarea termenului rezonabil (s.a.)

8 Hot. CtEDO Abdoella c. Olandei, din 25. 11. 1992,
paragr.24.  Disponibild:  http://hudoc.echr.coe.int/
eng?i=001-57765

1> Mihai Poalelungi, Igor Dolea, Tatiana Vizdoagi [et al.]
Manualul judecitorului pentru cauze penale. Chisinau.
2013, p. 1992.

by the competent authorities'®.

5) The victim is up to 18 years old. The
criminal investigation, in which they are suspect-
ed, accused, remanded in custody, as well as mi-
nors, is done urgently and preferentially.

Special guarantees regarding the criminal
investigation in the nearest future for minors and
arrested persons are imposed through the provi-
sions of Art. 20 paragraph (3), 186 paragraphs
(6) and (8) of the Criminal Procedure Code of
the Republic of Moldova.

The minor’s status of the victim is taken
into account when establishing the observance
of the reasonable term. This, like other criminal
procedural institutions, aims to provide greater
protection, by accelerating the investigation of
the case, in order to avoid as much as possible the
harmful consequences of the criminal process on
these categories of persons'”.

Analysis of the national regulatory frame-
work. The reasonable time for criminal prosecu-
tion in a specific case is established by the prose-
cutor’s order, according to the described criteria.
The term set by the prosecutor is mandatory for
the criminal investigation officer and may be ex-
tended at his request. If it is necessary to extend
the term of the criminal investigation, the crimi-
nal investigation officer shall draw up a reasoned
request in this regard and shall present it to the
prosecutor before the expiry of the term set by
him.

According to the provisions of the Art. 20
paragraph (4) of the Criminal Procedure Code
of the Republic of Moldova, compliance with the
reasonable term (and others) at the criminal in-
vestigation is ensured by the prosecutor, and at the
trial of the case — by the respective court.

The use of restrictive time limits concerns the
proper administration of justice and compliance, in
particular with the principle of legal certainty™.

BECHR Decision Abdoella v. Netherlands, from 25. 11.
1992, paragraph 24. Available at: http://hudoc.echr.coe.
int/ eng?i=001-57765

YMihai Poalelungi, Igor Dolea, Tatiana Vizdoaga [et
al.] Manualul judecitorului pentru cause penale.Chisi-
nau.2013, p.1992.

2 DCC No. 6 from 19.03.20019 on the exception of unconsti-
tutionality of Article 265 paragraph (2) of the Criminal Pro-
cedure Code (contesting the prosecutor’s refusal to receive a
complaint or allegation of a criminal offense) (point 44).



la urmarirea penald se asigurd de cdtre procuror, iar
la judecarea cazului — de cdtre instanta respectivd.

Folosirea termenelor limitative priveste asi-
gurarea bunei-administrdri a justitiei si respectarea,
in special a principiului securitdtii juridice®.

CC subliniaza ci indeplinirea actiunilor
sau actelor procedurale cu respectarea intocmai a
termenelor legale reprezintd un element important
in desfasurarea procesului penal, fard de care ar fi
imposibild respectarea principiilor fundamentale ale
procesului penal’'.

Mai multe norme din CPP asiguri garantii
suplimentare privind respectarea termenului re-
zonabil al urmaririi penale stabilind termene pro-
cesuale precise pentru indeplinirea unor actiuni
procesuale si intocmirea unor acte procedurale.
Bunioari, art. 63/1 CPP instituie termenul de
S zile pentru a aduce la cunostintd ordonanta de
recunoagtere a persoanei in calitate de banuit si
informatia despre drepturile previzute la art.64
CPP, precum si intervalele de timp pentru care
poate fi améinatd informarea despre atribuirea
calitatii de banuit.

De asemenea, in conformitate cu prevede-
rile art.63 alin. (2) CPP, legislatorul nu permite
organului de urmirire penald si mentini in cali-
tate de banuit:

1) persoana retinutid — mai mult de 72 de
ore;

2) persoana fati de care a fost aplicati o
masura preventiva neprivativa de libertate — mai
mult de 10 zile din momentul cind i s-a adus la
cunostintd ordonanta despre aplicarea masurii
preventive;

3) persoana fatd de care a fost dati o or-
donanti de recunoastere in aceasti calitate — mai
mult de 3 luni, iar cu acordul Procurorului Gene-
ral si al adjunctilor sii — mai mult de 6 luni.

* HCC nr. 6 din 19.03.20019 privind exceptia de necon-
stitutionalitate a articolului 265 alin. (2) din Codul de pro-
ceduri penala (contestarea refuzului organului de urmarire
penala de a primi plangerea sau denuntul privind comiterea
unei infractiuni) (pct. 44).

' HCC nr. 40 din 21. 12. 2017 privind exceptia de necon-
stitutionalitate a articolelor 232 alin. (2) si 308 alin. (4) din
Codul de procedura penala al Republicii Moldova (terme-
nul depunerii demersului privind prelungirea arestului)
(pct. S8).
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Civil Code emphasizes that the fulfillment
of actions or procedural acts with the exact obser-
vance of the legal terms represents an important
element in the development of the criminal process,
without which it would be impossible to respect the
fundamental principles of the criminal process.”!

Several rules of the Criminal Procedure
Code provide additional guarantees regarding the
observance of the reasonable term of the criminal
investigation by establishing precise procedural
deadlines for the fulfillment of some procedural
actions and elaboration of some procedural acts.
For example, Art. 63/1 of the Criminal Procedure
Code establishes the term of 5 days to inform the
ordinance of recognition of the person as a sus-
pect and information about the rights provided
by Art. 65 of the Criminal Procedure Code, as
well as the time intervals for which the informa-
tion about the attribution of the quality of suspect
can be postponed.

Also, in accordance with the provisions of Art.
63 paragraph (2) of the Criminal Procedure Code,
the legislator does not allow the criminal investiga-
tion body to maintain the quality of a suspect:

1) for the detained person — more than 72
hours;

2) for the person against whom a non-
custodial measure has been applied — more than
10 days from the time the ordinance of the appli-
cation of the preventive measure was notified to
him;

3) for the person against whom a recogni-
tion ordinance was issued in this capacity — more
than 3 months, and with the consent of the Gen-
eral Prosecutor and his deputies — more than six
months.

As for the quality of the accused, Civil
Code notes that the period for maintaining the ac-
cused status of a person must be deducted from the
reasonable period guaranteed by Art. 6 § 1 of the
European Convention on Human Rights and by the
Art. 20 of the Constitution. In criminal matters, this
right seeks not to be the subject of an accusation for a

> DCC No. 40 from 21. 12. 2017 on the exception of un-
constitutionality of Articles 232 paragraph (2) and 308
paragraph (4) of the Criminal Procedure Code of the Re-
public of Moldova (the deadline for submitting the request
regarding the extension of the arrest) (point 58).
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In ceea ce priveste calitatea de invinuit, CC
retine cd termenul de mentinere a statutului de invi-
nuit al persoanei trebuie dedus din termenul rezona-
bil garantat de articolul 6 § 1 din Conventia Euro-
peand a Drepturilor Omului si de articolul 20 din
Constitutie. In materie penald, acest drept urmdreste
ca persoana sd nu fie subiectul unei acuzatii pentru o
perioadd indelungata de timp™.

Asadar,
mentioneaza ci termenul de mentinere a per-

Curtea Constitutionala
soanei in calitate de invinuit trebuie si fie unul
rezonabil. Acest termen nu poate fi stabilit in abs-
tracto, dar in fiecare caz particular®, in functie de
criteriile stabilite in art. 20 alin. (2) CPP.

Prin intermediul prevederilor art. 52 alin.
(1) pet. 7 si art. 259 CPP RM, procurorul nu nu-
mai stabileste, dar si verifica respectarea termenu-
lui rezonabil al urmiririi penale.

Conducindu-se de prevederile art. 53/1
alin. (3) lit. d) CPP RM, procurorul ierarhic su-
perior este in drept sa retragd si sa transmiti altui
procuror materialele i cauzele penale in cazul:

c) neintreprinderii actiunilor necesare pe
cauza penald in mod nejustificat mai mult de 30
de zile. (s.a)

De asemenea, daci procurorul ierarhic su-
perior constati ci organul de urmarire penali sau
procurorul cirora, conform legii, le revine efectu-
area sau conducerea urmadririi penale nu asigura
in termen rezonabil cercetarea completd, obiecti-
vi i sub toate aspectele a circumstantelor cauzei
in vederea stabilirii adevirului, in conformitate cu

* DCC nr.4 din 20.01.2020 de inadmisibilitate a sesizdrii nr.
206g/2019 privind exceptia de neconstitutionalitate a arti-
colului 282 din Codul de procedurd penald (durata maximd
de mentinere a statutului de invinuit al persoanei) (pct. 31). In
conformitate cu pct. 37 al acestei Decizii, CC a statuat:. Curtea
Europeand a retinut ci aflarea persoanei intr-o stare de incerti-
tudine cu privire la viitorul sdu pentru o perioadd indelungatd
de timp, tindnd cont de faptul cd risca o condamnare penald,
este contrard art. 6 din Conventie. Curtea Europeand a sub-
liniat cd acuzatul are dreptul la examinarea cazului sdu cu o
diligentd speciald si cd, in materie penald, art. 6 din Conventie
este conceput pentru evitarea incertitudinii in care se afld o per-
soand acuzatd (Kalpachka v. Bulgaria, 2 noiembrie 2006, §
6S; Borzhonov v. Rusia, 22 ianuarie 2009, § 39; Grigoryan v.
Armenia, 10 iulie 2012, § 129; Borobar si altii v. Romdnia, 29
ianuarie 2013, § 80).

2 DCC nr.4 din 20.01.2020 (pct. 34).

long period of time*.

The Constitutional Court therefore states
that time limit for maintaining the person as an
accused must be a reasonable one. This deadline
cannot be set in abstracto, but in each particular
case”, depending on the criteria established in
Art. 20 paragraph (2) of the Criminal Procedure
Code.

Through the provisions of the Art. 52 para-
graph (1) point 7 and Art. 259 of the Criminal
Procedure Code of the Republic of Moldova,
the prosecutor not only establishes, but also veri-
fies the observance of the reasonable term of the
criminal investigation.

Following the provisions of Art. 53/1
paragraph (3) letter d) of the Criminal Proce-
dure Code of the Republic of Moldova, the hi-
erarchically superior prosecutor has the right to
withdraw and transmit to another prosecutor the
materials and criminal cases in the following case:

c) failure to take the necessary actions on
the criminal case unjustifiably for more than 30
days. (and others)

Also, if the hierarchically superior pros-
ecutor finds that the criminal investigation body
or the prosecutor who, according to the law, is
responsible for carrying out or conducting the
criminal investigation does not ensure in a rea-
sonable time the complete, objective and multi-
lateral investigation of the case’s circumstances in
order to establish the truth according to the pro-
visions of the Art. 271 paragraph (4) of the Crim-
inal Procedure Code of the Republic of Moldova,
ex officio or upon request, orders, by a motivated

* DCC No.4 from 20.01.2020 of inadmissibility of the notifi-
cation No. 206g/2019 on the exception of unconstitutionality
of the Article 282 of the Criminal Procedure Code (the maxi-
mum duration of maintaining the accused status of the person)
(point 31). In accordance with point 37 of this Decision, CC
stated: The European Court held that finding the person in a
state of uncertainty about his future for a long period of time,
taking into account the fact that he risks a criminal conviction,
is contrary to Art. 6 of the Convention. The European Court
emphasized that the accused has the right to examine his case
with special diligence and that, in criminal matters, Art. 6 of the
Convention was designed to avoid the uncertainty of an accu-
sed person(Kalpachka v. Bulgaria, November 2, 2006, § 65;
Borzhonov v. Russia, January 22, 2009, § 39; Grigoryan v. Ar-
menia, July 10, 2012, § 129; Borobarand others v. Romania,
January 29, 2013, § 80).

3 DCC No.4 from 20.01.2020 (point 34).



prevederile art. 271 alin. (4) CPP RM, din oficiu
sau la solicitare, dispune, printr-o ordonanti mo-
tivatd, efectuarea urmaririi penale de citre un alt
organ similar.

Invinuitul are dreptul de a sesiza procuro-
rul ierarhic superior, invocand prevederile art. 66
alin. (2) pct. 35 CPP RM privitor la incilcarea
termenului rezonabil al urmaririi penale.

Garantii suplimentare de netergiversare a
urmdririi penale in privinta invinuitului gisim in
dispozitiile art. 289,290 5i 291 CPP.

Procurorul, in termen de cel mult 15 zile
de la primirea dosarului trimis de organul de ur-
marire penald, dacd constata ca au fost respectate
dispozitiile CPP RM privind urmdrirea penala, ca
urmairirea penald este completd, ca existd probe
suficiente si legal administrate, el dispune una din
urmitoarele solutii:

— pune sub invinuire fiptuitorul conform
prevederilor art.281 i 282 CPP, daca acesta nu a
fost pus sub invinuire in cursul urmaririi penale,
atunci cAnd din materialele cauzei rezulta ci fapta
existd, cd a fost constatat faptuitorul si ca acesta
poartd raspundere penald, apoi intocmeste rechi-
zitoriul prin care dispune trimiterea cauzei in ju-
decaty;

- daci faptuitorul a fost pus sub invinuire
in cursul urmiririi penale, intocmegte rechizito-
riul prin care dispune trimiterea cauzei in judeca-
ta.

In conformitate cu prevederile art.292
CPP RM, daci procurorul constatd ci urmarirea
penald nu este completa sau ca nu au fost respec-
tate dispozitiile legale la desfasurarea urmiririi, el
restituie cauza organului care a efectuat urmarirea
penali sau trimite cauza organului competent ori
altui organ, pentru completarea urmdririi penale
sau, dupi caz, eliminarea incalcirilor comise ale
dispozitiilor legale in ordonanta de restituire sau
trimiterea cauzei se indica inter alia termenul in
care neajunsurile depistate urmeaza a fi lichidate.

Daca considerd necesar, procurorul, intr-
un termen rezonabil, efectueazi personal actiu-
nile procesuale pentru completarea urmiririi pe-
nale sau pentru refacerea actiunilor efectuate cu
incalcarea dispozitiilor legale, dupi care decide
terminarea urmadririi penale, restituirea cauzei sau
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ordinance, the performance of the criminal inves-
tigation by another similar body.

The accused has the right to notify the hi-
erarchically superior prosecutor, invoking the
provisions of Art. 66 paragraph (2) point 35 of
the Criminal Procedure Code of the Republic of
Moldova regarding the violation of the reason-
able term of the criminal investigation.

Additional guarantees of not delaying the
criminal investigation regarding the accused are
found in the provisions of Art. 289, 290 and 291
of the Criminal Procedure Code.

The prosecutor, within maximum 15 days
from the receipt of the file sent by the criminal
investigation body, if he finds that the provisions
of the Criminal Procedure Code of the Republic
of Moldova have been observed, that the criminal
investigation is complete, that there is sufficient
and legally administered evidence, he shall order
one of the following solutions:

— charges the perpetrator according to the
provisions of Art. 281 and 282 of the Criminal
Procedure Code, if he was not charged during the
criminal investigation, when it results from the
case materials that the deed exists, that the perpe-
trator was found and that he is criminally liable,
then draws up the indictment ordering the send-
ing of the case to the court;

— if the perpetrator has been charged dur-
ing the criminal investigation, draws up the in-
dictment ordering the case to be sent to the court.

In accordance with the provisions of Art.
292 of the Criminal Procedure Code of the Re-
public of Moldova, if the prosecutor finds that the
criminal investigation is not complete or that the
legal provisions were not observed during the in-
vestigation, he returns the case to the body that
carried out the criminal investigation or sends the
case to the competent body or another body in
order to complete the criminal investigation or,
as the case may be, to eliminate the violations
committed by the legal provisions in the restitu-
tion order, or to send the case, indicating inter alia
the term in which the detected shortcomings are
to be eliminated.

If the prosecutor deems it necessary, within
a reasonable time, personally performs the proce-
dural actions for completing the criminal investiga-
tion or for restoring the actions carried out in viola-
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trimiterea ei la alt organ de urmarire penali.

In cazulin care persoana care ia cunostinta
de materiale abuzeaza de situatia sa, procurorul
fixeaza in baza unei ordonante modul si termenul
acestei actiuni, avand in vedere volumul dosarului
(art.293 alin. (4) CPP RM).

CPP nu prevede un termen ce urmeaza a
fi respectat de partea in proces pentru a depune
cereri in legaturd cu terminarea urmdririi penale.
Din continutul art. 294 alin. (2) CPP rezulti ci
cererile pot fi incluse in procesul-verbal privind
prezentarea materialelor dosarului, dar si pot fi
depuse separat. In al doilea caz legea nu prevede
un termen expres. Consideram important de a in-
terveni in cadrul legal pentru a preciza un termen
concret de decidere induntrul ciruia partile vor
fiin drept de a prezenta cereri scrise in conditiile
art. 294 alin.(2 ) CPP*.

Prevederile art. 295 alin. (1) CPP RM,
care indica in mod expres termenul de examina-
re a cererilor partilor in proces (de 15 zile) si (de
24 de ore) de comunicare a deciziei adoptate isi
aduce contributia la respectarea termenului re-
zonabil al procesului.

Termenul rezonabil pentru intocmirea re-
chizitoriului previzut de art. 296 alin. (1) poate
fi restrans si de prevederile art. 297 alin. (S) CPP
RM, care obliga procurorul si transmiti dosarul
in judecata in privinta persoanei arestate preven-
tive, cu cel putin 10 zile pani la expirarea terme-
nului de arest stabilit anterior.

Instituirea unor termene proxime pentru
controlul judiciar al urmaririi penale este, de ase-
menea, subjugatd obiectivului de asigurare a ter-
menului rezonabil al etapei prejudiciare. In acest
context CS]J retine: Se cere de mentionat cd, potrivit
alin. (4) al art.313 Cod de procedurd penald, plin-
gerea impotriva actiunilor si actelor ilegale ale orga-
nului de urmdrire penald si ale organelor care exerci-
td activitatea speciald de investigatii se examineazd
de cdtre judecdtorul de instructie in termen de 10 zile.
Ulterior, incheierea respectivd poate fi atacatd in ter-
men de 15 zile, de la data pronuntdrii, la instanta
de recurs competentd. Prin prisma acestor dispo-
zitii imperative, exhaustiv previzute de lege, se

** Intr-o opinie subiectivi, acest termen ar putea varia intre
24 de ore§i 3 zile.

tion of the legal provisions, after which he decides
to end the criminal investigation, return the case or
send it to another criminal investigation body.

If the person who reads the material abuses
his situation, the prosecutor determines on the
basis of an ordinance the manner and term of this
action, taking into account the volume of the file.
(Art.293 paragraph (4) of the Criminal Proce-
dure Code of the Republic of Moldova).

The Criminal Procedure Code does not
provide a deadline to be met by the party in the
process to submit requests in connection with the
termination of the criminal investigation. From the
content of Art. 294 paragraph (2) of the Criminal
Procedure Code results that the applications can
be included in the minutes regarding the presenta-
tion of materials of the file, but also can be submit-
ted separately. In the second case, the law does not
provide for an express term. We consider it impor-
tant to intervene in the legal framework to specify
a particular limitation period within which the par-
ties will be entitled to submit written requests un-
der the conditions of Art. 294 paragraph (2) of the
Criminal Procedure Code?*.

The provisions of Art. 295 paragraph (1) of
the Criminal Procedure Code of the Republic of
Moldova, which expressly indicates the time limit
for examining the claims of the parties to the pro-
ceedings (1S5 days) and (24 hours) for commu-
nicating the adopted decision, contributes to the
observance of the reasonable deadline of the trial.

The reasonable term for drawing up the in-
dictment provided by Art. 296 paragraph (1) may
also be restricted by the provisions of Art. 297
paragraph (5) of the Criminal Procedure Code of
the Republic of Moldova, which obliges the pros-
ecutor to send the case of the pre-trial detainee to
the court, at least 10 days before the expiration of
the previously established arrest period.

The establishment of close deadlines for the
judicial control of the criminal investigation is also
subject to the objective of ensuring the reasonable
term of the preliminary stage. In this context, the
Supreme Court of Justice notes: It is requested to
mention that, according to paragraph (4) of Art. 313
of the Criminal Procedure Code, the complaint against
the illegal actions and acts of the criminal investigation

**In a subjective opinion, this term could vary between 24
hours and 3 days.



constatd cdi in Codul de procedurd penald este
previzut un termen restrdns pentru examinarea
plangerilor in ordinea art.313 Cod de procedurd
penald, pentru a nu se afecta termenul rezonabil
de desfasurare a urmdririi penale (s.a.) *.

Un remediu intern de aparare a dreptului
la judecarea in termen rezonabil a cauzei a fost
instituit prin Legea nr. 87 din 21 aprilie 2011
»Privind repararea de cdtre stat a prejudiciului cau-
zat prin incdlcarea dreptului la judecarea in termen
rezonabil a cauzei sau a dreptului la executarea in
termen rezonabil a hotdrdrii judecdtoresti”. Potri-
vit art. 4 alin. (2) al Legii 87, in cauzele in care se
pretinde incdlcarea dreptului la judecarea in termen
rezonabil a cauzei, cererea de chemare in judecatd
poate fi depusd in cadrul examindrii cauzei in fond
sau in decursul a 6 luni de la intrarea in vigoare
a ordonantei procurorului de incetare a urmdri-
rii penale sau de scoatere de sub urmdrire penald
(s.a.) ori a actului judecitoresc de dispozitie.

Solicitarea partilor in proces de a accelera
urmarirea penald in vederea asigurarii termenului
rezonabil este previzuti in art. 20 alin. () si (6)
siart. 300 alin. (3/1) CPP RM.

In situatia in care la efectuarea urmaririi
penale existd pericolul incalcirii termenului re-
zonabil participantii la proces pot adresa judeci-
torului de instructie o cerere privind accelerarea
urmaririi penale. Examinarea cererii se face in ab-
senta partilor, in termen de 5 zile lucritoare, de
catre judecatorul de instructie la locul efectuarii
urmadririi penale.

In opinia CC, invinuitul dispune de un in-
strument procesual de apdrare a dreptului la respec-
tarea celeritdtii procesului prin utilizarea recursului

2 In acst sens CSJ ...specificd faptul cd in caz de casare a in-
cheierii judecdtorului de instructie si dispunere a rejudecdrii
cauzei in instanta de fond, se pune in pericol termenul judecdrii
plangerii i, in general, cel de desfasurare a urmdririi penale,
care duce in consecintd la incdlcarea drepturilor participantilor
la un proces echitabil, examinat in termene restrdnse. Practi-
ca judiciard prin care se remite cauza la rejudecare nu exclude
casarea de doud si mai multe ori a incheierilor adoptate de ju-
decatorul de instructie pe aceeasi cauzd, ceea ce in consecintd ar
putea duce la incilcarea principiului celeritdtii. Recomanda-
reanr. 71 cu privire la judecarea recursului impotriva inche-
ierilor adoptate in ordinea previzuta de art. 313 CPP.
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body and of the bodies exercising the special activity of
investigations shall be examined by the investigating
judge within 10 days. Subsequently, the decision may
be challenged within 15 days from the date of decision
pronouncement at the competent court of appeal. In
view of these imperative provisions, exhaustively
provided by law, it is found that the Criminal
Procedure Code provides a restricted term for ex-
amining complaints as stated by Art. 313 of the
Criminal Procedure Code, in order not to affect
the reasonable term for conducting the criminal
investigation (and others)?.

An internal remedy for defending the right
to a fair trial of the case was established by Law
No. 87 from April 21,2011 “Regarding the repara-
tion by the state of the damage caused by the viola-
tion of the right to a reasonable trial of the case or
the right to a reasonable execution of the judgment”.
According to Art. 4 paragraph (2) of the Law No.
87, In cases when the right to a fair trial is alleged to
have been violated, the request for summons may be
filed in the examination of the case on the merits or
within 6 months from the entry into force of the
prosecutor’s ordinance to terminate the criminal
investigation or to remove it from the criminal
investigation (and other) or the court order.

The request of the parties in the process to
accelerate the criminal investigation in order to en-
sure the reasonable term is provided in Art. 20 para-
graphs (S) and (6) and Art. 300 (3/1) of the Crimi-
nal Procedure Code of the Republic of Moldova.

The participants in the trial may address
to the investigating judge a request regarding the
acceleration of the criminal investigation, in the
situation in which there is a danger of violating
the reasonable time when conducting the crimi-

* In this sense Supreme Court of Justice ...specifies that in
case of the reversal of the conclusion of the investigative judge
and the order of the retrial in the court of the first instance,
the time limit for judging the complaint and, the time limit
for conducting the criminal investigation is endangered, which
consequently leads to the violation of the rights of the partici-
pants in a fair trail, examined within a short period of time. The
judicial practice by which the case is remitted for retrial does
not exclude the quashing of the decisions adopted by the inves-
tigating judge on the same case for two or more times, which
could consequently lead to the violation of the speed principle.
Recommendation No. 71 regarding the judgment of the ap-
peal against the conclusions adopted in the order provided
by Art. 313 of the Criminal Procedure Code.
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acceleratoriu. Mai mult, faptul cd este suspendatd
cauza penald nu poate servi drept temei de respin-
gere a plangerii inaintate in baza articolului 20 din
Codul de procedurd penala®.

Concluzii si recomanddri. Cadrul nor-
mativ national corespunde in cea mai mare parte
standardelor CtEDO in materia respectarii drep-
tului la proces desfisurat in termen rezonabil.

Desi pana in prezent Republica Moldova
nu a fost condamnata de CtEDO pentru incil-
carea termenului rezonabil al urmaririi penale
in sensul art. 6 paragr.1 CEDO, totusi CtEDO
a constatat termene excesive ale urmaririi pe-
nale in mai multe cazuri privind neindeplinirea
obligatiilor pozitive de investigare a deceselor si
a plangerilor de torturd prin prisma art. 2 i 3 din
Conventie, care in mare masurd au determinat
ineficienta cercetarilor la faza prejudiciari a pro-
cesului.

Institutia procedurii privind verificarea
duratei urmiririi penale a fost reglementata de
legiuitor in indeplinirea obligatiilor ce decurg
din prevederile art. 6 si art. 13 CEDO. Acest me-
canism national acceleratoriu, in opinia noastrj,
nu este eficient si poate fi perfectionat prin acor-
darea dreptului partii in proces de a participa in
fata instantei care verifica respectarea termenului
rezonabil.

Pentru ca invinuitul, persoana vitimati,
partea civila sau partea responsabild civilmente
care a avut de suferit din cauza duratei nerezonabi-
le a procesului penal sd aiba plenitudinea exercitarii
drepturilor lor este necesar ca acestea si benefici-
eze nu doar de o proceduri exclusiv scrisd, dar si
de contradictorialitate si oralitate, componente
ce tin de esenta dreptului la un proces echitabil
si a dreptului la apdrare. De asemenea, dreptul
participantilor la procesul penal de alua cunostinta
de toate argumentele prezentate instantei de catre
oponentii procesuali si de a le combate ar permite
de a asigura egalitatea armelor.

26 DCC nr. 4 din 20.01.2020 de inadmisibilitate a sesizarii
nr. 206g/2019 privind exceptia de neconstitutionalitate
a articolului 282 din Codul de proceduri penali (durata
maxima de mentinere a statutului de invinuit al persoanei)

(pct.38).

nal investigation. The examination of the applica-
tion is made in the absence of the parties, within
S5 working days, by the investigating judge at the
place of the criminal investigation.

In the opinion of CC, the accused has a proce-
dural tool to defend the right to respect for the speed of
the process by using the accelerating appeal. Moreover,
the fact that the criminal case is suspended cannot
serve as a ground for rejecting the complaint submitted
under Article 20 of the Criminal Procedure Code*.

Conclusions and recommendations. The
national regulatory framework largely corresponds
to the ECHR standards in terms of respecting the
right to a fair trial within a reasonable time.

Although so far the Republic of Moldova
has not been convicted by the ECHR for violating
the reasonable term of the criminal investigation
within the meaning of Art. 6 paragraph 1 of ECHR,
however, the ECHR found excessive terms of the
criminal investigation in several cases regarding
the non-fulfillment of the positive obligations to
investigate deaths and complaints of torture in
the light of Art. 2 and 3 of the Convention, which
largely determined the inefficiency of the research
at the prejudicial phase of the process.

The institution of the procedure regarding
verification of the duration of the criminal inves-
tigation was regulated by the legislator in fulfill-
ing the obligations deriving from the provisions
of Art. 6 and 13 of ECHR. In our opinion, this na-
tional accelerating mechanism is not efficient and
can be improved by granting the right of the party
in the process to participate before the court that
verifies the observance of the reasonable term.

In order for the accused, the injured party,
the civil party or the civilly liable party who has
suffered as a result of the unreasonable length of
the criminal proceedings to have the full exercise
of their rights, they must benefit not only from
an exclusive written procedure, but also of con-
tradictory and oral nature, components related
to the essence of the right to a fair trial and the
right to defense. Also, the right of the participants
in the criminal trial to take note of all the argu-

2 DCC No. 4 from 20.01.2020 of inadmissibility of the no-
tification No. 206g/2019 on the exception of unconstituti-
onality of the Article 282 of the Criminal Procedure Code
(the maximum duration of maintaining the accused status
of the person) (point 38).



Avind in vedere cele expuse, consideram
oportun de a propune modificarea cadrului nor-
mativ, incat judecitorul de instructie si partile in
proces sa examineze cererile de accelerare a ur-
maririi penale similar procedurii previzute in art.
313 CPP, aplicate in mod corespunzitor.
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ments presented to the court by the procedural
opponents and to control them allows ensuring
equality of arms.

In view of the above, we consider it appro-
priate to propose the modification of the norma-
tive framework, so that the investigative judge and
the parties in the process to examine the requests
for accelerating the criminal investigation simi-
lar to the procedure provided in Art. 313 of the
Criminal Procedure Code, accordingly applied.
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