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Unica instantd care este in drept sd ofere interpretdri ofi-
cialeprivind aplicarea Conventiei Europene, prin intermediul
hotardrilor sale, este CREDO. In sensul art. 46 din Conventia
Europeand, hotirdrile ChEDO au forti obligatorie. Prin
aderarea la Conventie, statele-contractante s-au angajat s se
conformeze hotdrdrilor definitive ale Curtii in litigiile in care
ele sunt pdrti. Pe de o parte, interpretirile CREDO cuprinse
in hotdrarile sale, adoptate in privinta Republicii Moldova,
sunt obligatorii pentru instantele judecdtoresti nationale.
Pe de altd parte, instantele judecitoresti nationale, in scopul
respectdrii drepturilor omului si a libertdtilor fundamentale,
urmeazd sdia in considerare si jurisprudenta ChEDO stabili-
td in hotdrdrile sale in raport cu alte state-pdrti la Conventia
Europeand. In cadrul acestui articol este abordati problema-
tica interpretdrii legii penale nationale din materia protejdrii
vietii persoanei prin intermediul jurisprudentei ChREDO exis-
tente in domeniul incdlcdrii art. 2 din Conventia Europeand.

Cuvinte-cheie: infractiune, dreptul la viatd, obligatii poziti-
ve, obligatii negative efc.

The only court that is entitled to give official interpreta-
tions on the application of the European Convention, through
its judgments, is the ECHR. In the sense of the Article 46 of
the European Convention, ECHR judgments are binding. By
acceding to the Convention, the Contracting States have un-
dertaken to comply with the final judgments of the Court in
the disputes to which they are parties. On the one hand, the
interpretations of the ECHR contained in its decisions, ad-
opted regarding the Republic of Moldova, are binding for the
national courts. On the other hand, national courts, in order
to respect human rights and fundamental freedoms, must also
take into account the jurisprudence of the ECHR established
in its judgments in relation to other States Parties to the Euro-
pean Convention. This article addresses the issue of interpret-
ing of the national criminal law on the protection of human
life through the existing ECHR jurisprudence in the field of
violation of Article 2 of the European Convention.

Keywords: criminal offence, the right to life, positive
obligations, negative obligations etc.

Introducere. Asigurarea dreptului la viat3,
protejarea integritatii fizice §i morale a persoanei
ca conditii indispensabile ale existentei fiintei
umane §i, prin aceasta, a intregii comunitati con-
stituie o preocupare constantd atat a normelor de
drept international, ct si a celor nationale. Drep-
tul la viatd este proclamat ca valoare universald
si consemnat in mai multe acte legislative inter-
nationale la care Republica Moldova este parte:
Declaratia Universald a Drepturilor Omului, Pac-
tul international cu privire la drepturile civile si
politice, Conventia Europeand pentru Apirarea
Drepturilor Omului si a Libertatilor Fundamen-
tale, Conventia internationald cu privire la drep-
turile copilului etc.

In mod incontestabil, dreptul la viata apa-

Introduction. Ensuring the right to life,
protecting the physical and moral integrity of the
person as indispensable conditions for the exis-
tence of the human being and, thus, of the whole
community is a constant concern of both the
norms of international and national law. The right
to life is proclaimed as a universal value and re-
corded in several international legislative acts to
which the Republic of Moldova is a party: Univer-
sal Declaration of Human Rights, International
Covenant on Civil and Political Rights, European
Convention for the Protection of Human Rights
and Fundamental Freedoms, International Con-
vention on the Rights of the Child etc.

Undoubtedly, the right to life appears as
essential in the system of fundamental rights and
freedoms defended by acts of international voca-
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re ca esential in sistemul drepturilor si libertatilor
fundamentale aparate prin actele de vocatie inter-
nationald, pentru ci fara consacrarea i protejarea
efectiva a acestui drept protectia celorlalte drep-
turi ar rimane fira obiect. Este evident ca dreptul
la viatd reprezinta conditia esentiala a posibilitatii
exercitarii tuturor drepturilor si libertatilor funda-
mentale.

Dreptul la viata si la integritate a persoanei
impotriva actelor de torturi si a relelor tratamen-
te sunt considerate ca fiind valori primordiale ce
sunt protejate cu precadere de jurisdictia ChE-
DO.

Curtea a statuat cd impreuna cu interzice-
rea tratamentelor inumane si degradante (art.3
al Conventiei), art.2 consacri una dintre valorile
fundamentale ale societitilor democratice pentru
care pledeaza Consiliul Europei. Alaturi de inter-
dictia torturii §i a tratamentelor inumane sau de-
gradante si de interdictia sclaviei §i a muncii for-
tate, dreptul la viata este subsumat aga-numitelor
drepturi intangibile, aparate prin CEDO.

Dreptul la viatd este garantat prin dispozi-
tia art. 2 din Conventia Europeand a Drepturilor
Omului. Potrivit art. 2 alin. (1): ,Dreptul la viata
al oricarei persoane este protejat prin lege. Moar-
tea nu poate fi cauzata cuiva in mod intentionat,
decatin executarea unei sentinte capitale pronun-
tate de un tribunal in cazul in care infractiunea
este sanctionata cu aceastd pedeapsa prin lege”.

Laart. 2 alin. (2) al Conventiei sunt preva-
zute situatiile de exceptie in care survenirea mor-
tii nu reprezintd o incilcare a dreptului la viata:
,Moartea nu este considerati ca fiind cauzati prin
incilcarea acestui articol in cazurile in care aceas-
ta ar rezulta dintr-o recurgere absolut necesari la
forta:

a) pentru a asigura apdrarea oricirei per-
soane impotriva violentei ilegale;

b) pentru a efectua o arestare legald sau
pentru a impiedica evadarea unei persoane legal
detinute;

c) pentru a reprima, conform legii, tulbu-
rdri violente sau o insurectie”.

In total, art. 2 din Conventia europeani
prevede patru situatii de exceptie in prezenta ca-
rora poate fi cauzatid moartea unei persoane.

tion, because without the consecration and ef-
fective protection of this right, the protection of
other rights would remain without object. It is
obvious that the right to life is the essential condi-
tion for the possibility of exercising all fundamen-
tal rights and freedoms.

The right to life and integrity of the person
against acts of torture and ill-treatment are con-
sidered to be paramount values that are pre-emi-
nently protected by the ECHR jurisdiction.

The Court has ruled that, together with the
prohibition of inhuman and degraded treatment
(Article 3 of the Convention) Article 2 enshrines
one of the fundamental values of democratic societ-
ies advocated by the Council of Europe. Along with
the prohibition of torture and inhuman or degrading
treatment and the prohibition of slavery and forced
labor, the right to life is subsumed by the so-called
intangible rights, defended by the ECHR.

The right to life is guaranteed by the provi-
sion of Article 2 of the European Convention on
Human Rights. According to Article 2 paragraph
(1): ,The right to life of every person is protected
by the law. Death cannot be caused to someone in-
tentionally, except during the execution of a capital
sentence pronounced by a court if the offence is
sanctioned with this punishment by the law”.

Article 2 paragraph (2) of the Convention
provides for exceptional situations in which the
occurrence of death does not constitute a viola-
tion of the right to life: ,Death is not considered
to be caused by a violation of this article in cases
where it would result from an absolutely neces-
sary recourse to force:

a) to ensure the protection of any person
against unlawful violence;

b) to make a lawful arrest or to prevent the
escape of a legally detained person;

c) to repress , in accordance with the law,
violent disturbances or an insurrection”.

In total, Article 2 of the European Conven-
tion provides for four exceptional situations in
which the death of a person may be caused.

The exceptional situation provided in Arti-
cle 2 paragraph (1) is to be interpreted and applied
by taking into account the provisions contained in
Protocol No. 6 of the Convention on the Abolition
of the Death Penalty and Protocol No. 13 on the



Situatia de exceptie previzuti la art. 2 alin.
(1) urmeaza a fi interpretat si aplicatd prin lua-
rea in considerare a prevederilor cuprinse in Pro-
tocolul nr. 6 al Conventiei privitoare la abolirea
pedepsei cu moartea si Protocolul nr. 13 privitor
la abolirea pedepsei cu moartea in orice circum-
stanti. In conformitate cu art. 1 al Protocolului
nr. 6: ,Pedeapsa cu moartea este aboliti. Nimeni
nu poate fi condamnat la 0 asemenea pedeapsi si
nici executat”. In conformitate cu art. 2 al Proto-
colului: ,Un Stat poate sa prevada in legislatia sa
pedeapsa cu moartea pentru acte savérsite in timp
de rizboi sau de pericol iminent de rizboi; o ase-
menea pedeapsd nu va fi aplicatd decat in cazurile
previzute de aceasta legislatie si conform dispo-
zitiilor sale. Statul respectiv va comunica Secreta-
rului General al Consiliului Europei dispozitiile
aferente ale statului in cauza”.

Reglementirile sus-mentionate au evoluat
odata cu semnarea Protocolului nr. 13 al Con-
ventiei, incheiat la Vilnius in 2002. Potrivit preve-
derilor art. 1: ,Pedeapsa cu moartea este abolita.
Nimeni nu poate fi condamnat la o asemenea pe-
deapsi nici executat. Atat derogirile, cat i rezer-
vele nu pot fi admise sau autorizate de la aceste
prevederi (art. 3 si 4 ale Protocolului)”.

Continut de baza. Din prevederile art. 2
al Conventiei Europene rezultd doua categorii de
obligatii puse in seama statelor semnatare:

= obligatia negativi ca statele prin
agentii lor trebuie sa se abtina de la provocarea
mortii unei persoane;

= obligatia pozitiva a statelor de a lua
toate masurile necesare protectiei eficiente a aces-
tui drept.

Stabilirea unui cadru incriminator penal
bine definit si ajustat la realitatile obiective, care
ar asigura o protectie eficientd a dreptului la viata
a persoanei impotriva unor atentate criminale, se
inscrie cu perfectiune in categoria obligatiei po-
zitive de a asigura dreptul la viata de citre stat.
Aceste obligatii insa sunt ineficiente fird o apli-
care si interpretare coerente a normelor penale
din domeniul protejirii vietii persoanei. In urma
activitatii jurisdictionale a ChEDO, au fost create
un sir de principii de aplicare a art. 2 din Conven-
tie, inclusiv in materia dreptului penal. Fara doar
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Abolition of the Death Penalty in all Circumstanc-
es. In accordance with Article 1 of Protocol No. 6:
»The death penalty is abolished. No one may be
sentenced to such punishment or executed”. In ac-
cordance with Article 2 of the Protocol: ,A State
may provide in its law for the death penalty for acts
committed in time of war or imminent danger of
war; such punishment shall be applied only in the
cases provided for by this legislation and in accor-
dance with its provisions. That State shall commu-
nicate to the General Secretary of the European
Council the relevant provisions of that State”.

The above mentioned regulations evolved
with the signing of the Protocol No. 13 of the Con-
vention, concluded in Vilnius in 2002. According
to the provisions of Article 1: , The death penalty is
abolished. No one may be sentenced to such pun-
ishment or executed. Both derogations and reser-
vations may not be admitted or authorized under
these provisions (Articles 3 and 4 of the Protocol)”.

Basic content. From the provisions of Ar-
ticle 1 of the European Convention results in two
categories of obligations imposed on the signa-
tory states:

= negative obligation of the states -
through their agents must refrain from provoking
the death of a person;

= positive obligation of the states — to
take all necessary measures for the effective pro-
tection of this right.

The establishment of a well-defined crimi-
nal framework and adjusted to the objective reali-
ties, which would ensure an effective protection
of the right to life of the person against criminal
attacks perfectly fits to the category of positive
obligation to ensure the right to life by the state.
However, these obligations are ineffective with-
out a coherent application and interpretation
of criminal rules in the field of protection of hu-
man life. Following the jurisdictional activity of
ECHR, a series of principles for the application
of Article 2 of the Convention have been created,
including the matters of criminal law. Undoubt-
edly, based on the binding nature of judgments
of the European Court of Justice, these principles
and rules are to be taken into account in the inter-
pretation and application of incriminating rules
on the criminal protection of the right to life.
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si poate, reiesind din caracterul obligatoriu al ho-
tararilor pronuntate de Curtea europeana pentru
interpretarea dreptului national, aceste principii
si reguli urmeaza a fi luate in considerare la inter-
pretarea si aplicarea normelor incriminatoare din
materia protejarii penale a dreptului la viata.

In Capitolul doi al Partii speciale C. pen. al
R. Moldova, sunt previzute un grup de sase in-
fractiuni a ciror incriminare este chemata s ape-
re in exclusivitate viata fiintei umane, si anume:
omorul intentionat (art. 145); omorul sivarsit
in stare de afect (art. 146); pruncuciderea (art.
147); lipsirea de viatd la dorinta persoanei (art.
148); lipsirea de viatd din imprudenti (art. 149)
si determinarea la sinucidere (art. 150).

Mai este de mentionat ca in legislatia penala
a R. Moldova, protejarea vietii nu se rezuma doar
la incriminirile statuate in Capitolul IT din Partea
speciald a C.pen. Viata persoanei face obiect de
protectie penali i al unor norme de incriminare
dislocate in alte capitole din Partea speciald, cum
ar fi Capitolul I ,Infractiuni contra pacii, securiti-
tii oamenilor si infractiuni de razboi”: 135 lit. a)
— genocidul savdrsit prin omorul membrilor grupu-
lui; art. 135" alin. (2) lit. b) — infractiuni impotriva
umanitdtii savdrsite prin omorul asupra a doud sau
a mai multor persoane; art. 142 alin. (3) — omorul
unei persoane care se bucurd de protectie interna-
tionald etc. Aceste norme au un caracter special
in raport cu normele de la art. 145-148 C.pen. al
R. Moldova, intrucit prevad cazuri particulare
de suprimare a vietii persoanei. La infractiunile
prevazute in normele sus-mentionate relatiile so-
ciale referitoare la protejarea dreptului la viata al
persoanei formeazi continutul obiectului juridic
special secundar.

Din prevederile art. 2 al ChREDO rezulta ca
dreptul la viata este recunoscut oricarei persoane,
adica dreptul la viata este un drept universal. De
aceastd trasaturd fundamentala a dreptului se va
tine cont la determinarea obiectului juridic spe-
cial al infractiunii de omor si calititii de victima
a infractiunii. Pe de o parte, infractiunile contra
vietii au un obiect juridic special unic, reprezentat
de relatiile sociale ce sunt conditionate de proteja-
rea dreptului la viata al persoanei. Pe de alta parte,
in calitate de victimi a infractiunilor consemna-

In Chapter Two of the Special Part of the
Criminal Code of the Republic of Moldova, a
group of six crimes is provided, the incrimination
of which is called to defend exclusively the life of
the human being, and namely: intentional murder
(Article 145); the murder committed in a state of
affection (Article 146); murder of a newborn (Ar-
ticle 147); lack of life at the will of the person (Ar-
ticle 148); reckless killing (Article 149) and deter-
mination to commit suicide (Article 150).

It should also be mentioned that in the
criminal legislation of the Republic of Moldova,
the protection of life is not limited to the incrimi-
nations established in Chapter II of the Special
Part of the Criminal Code. A person’s life is sub-
ject to criminal protection and criminality rules
set out in other chapters of the Special Part, such
as Chapter I “Crimes against peace, human secu-
rity and war crimes”: Article 135 letter a) — geno-
cide committed by killing the members of the group;
Article 135! paragraph (2) letter b) — crimes
against humanity committed by killing of two or
more persons; Article 142 paragraph (3) — the mur-
der of a person under international protection etc.
These norms have a special character in relation
to the norms from Articles 145-148 of the Crimi-
nal Code of the Republic of Moldova, whereas
they provide for particular cases of suppression of
the person’s life. Concerning the offences provid-
ed for in the above-mentioned norms, the social
relations related to the protection of the person’s
life form the content of the special secondary le-
gal object.

The provisions of Article 2 of the ECHR
show that the right to life is recognized to any
person, that is, the right to life is a universal law.
This fundamental feature of law will be taken into
account in determining of the special legal ob-
ject of the crime of a murder and of the quality of
the victim of the crime. On the one hand, crimes
against life have a special unique legal object, rep-
resented by social relations that are conditioned
by the protection of the person’s right to life. On
the other hand, as a victim of the recorded crimes
can be any person, regardless of race, sex, health
status, social, political, religious or other situation
that would create a situation of discrimination.

Secondly, the right to life is not an abso-



te poate fi orice persoana, indiferent de ras, sex,
starea de sandtate, grup social, politic, religios sau
alta situatie care ar crea o situatie de discriminare.

In al doilea rind, dreptul la viati nu este un
drept absolut, lucru ce reiese din exceptiile insti-
tuite la art. 2 paragr. 1 si 2 ale Conventiei:

e executarea unei condamniri la moarte;

e legitima aparare;

® arestarea;

e evadarea persoanei detinute i reprimarea.

Prima exceptie (executarea unei condam-
niri la moarte), dupa cum s-a mentionat anteri-
or, nu este aplicabili in baza Protocoalelor nr. 6
si 13. Celelalte trei exceptii contureaza limitele de
imputabilitate a normelor privitoare la incrimina-
rea infractiunii de omor in legislatia nationala si
pragul incriminator al acestora. Astfel, cerinta de
ilegalitate penala a omorului nu este indeplinita
atunci cand privarea de viatd se comite in stare de
legitima aparare, arestare, de evadare a persoanei
detinute sau in contextul reprimarii tulburarilor
publice.

Elaborarea de catre legiuitor a unor norme
de drept penal prin care s-ar urmari protejarea vie-
tii persoanei reprezinti una dintre obligatiile po-
zitive ale statului destinate garantarii dreptului la
viata prevazut de art. 2 din Conventia Europeana.
Astfel, Curtea a statuat: ,Obligatia unui stat con-
tractant de a asigura garantarea dreptului la via-
ta depiseste insasi indatorirea primordiald de a-i
asigura eficientd, printre altele, prin obligatia ce-i
revine pe terenul art. 2 din Conventie de a adopta
o legislatie penald concretd, care sa previna atin-
gerile aduse persoanei, contindnd §i un mecanism
de aplicare a ei, conceput spre a urmiri si pedepsi
asemenea atingeri. In anumite circumstante bine
definite, art. 2 poate impune autorititilor statale
obligatia pozitiva de a lua, in mod preventiv, ma-
suri de ordin practic pentru a proteja individul a
carui viatd este pusa in pericol prin conduita cri-
minali a altei persoane [1].

Prin excelentd, practica jurisdictionald a
Curtii Europene s-a pronuntat si asupra naturii
juridice a dreptului la viata. Astfel, dreptul la via-
t3, consacrat la art. 2 din Conventie, este un drept
biologic al persoanei, adica dreptul de a trii, §i nu
un drept economic sau social, care ar oferi o via-
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lute right, which results from the exceptions es-
tablished in Article 2 paragraphs 1 and 2 of the
Convention:

e execution of a death sentence;

o self-defense;

® arrest;

e escape of the detained person and re-
pression.

The first exception (execution of a death
sentence), as was previously mentioned, is not
applicable based on Protocols No. 6 and 13. The
other three exceptions outline the limits of im-
putability of the norms regarding the criminaliza-
tion of the crime of murder in the national leg-
islation and their incriminating threshold. Thus,
the requirement of criminal illegality of murder
is not met when deprivation of life is committed
in a state of self-defense, arrest, and escape of the
detainee or in the context of repression of public
disturbances.

The elaboration by the legislator of some
norms of criminal law through which the protec-
tion of the person’s life would be pursued repre-
sents one of the positive obligations of the state
destined to guarantee the right to life provided
by Article 2 of the European Convention. Thus,
the Court ruled: , The obligation of a Contract-
ing State to ensure the guarantee of the right to
life goes beyond the very primary duty to ensure
its effectiveness, among others, by the obligation
incumbent on him on the field of Article 2 of
the Convention to adopt concrete criminal law,
to prevent harm to the person, also containing a
mechanism for its application, designed to pur-
sue and punish such violations. In certain well-
defined circumstances, Article 2 may impose on
the state authorities a positive obligation to take,
as a precaution, practical measures to protect the
individual whose life is endangered by the crimi-
nal behavior of another person [1].

By excellence, the jurisdictional practice
of the European Court has also ruled on the legal
nature of the right to life. Thus, the right to life,
enshrined in Article 2 of the Convention, is a bio-
logical right of the person, that is the right to live
and not an economic or social right, which would
provide a decent life of the person. This provision
provides protection against the death of the per-
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ta decentd a persoanei. Aceasta dispozitie asigurd
protectie impotriva mortii persoanei [2].

Legea penala nu apara traiul decent al per-
soanei, ci latura biologici a vietii umane. Viata, ca
insugire biologica a individului, constituie atribu-
tul sintetic si fundamental fira de care nu ar putea
exista nici una din celelalte insugiri ale persoanei.
Fard respectarea vietii nu este posibild nici co-
lectivitatea, nici convietuirea sociali. Totodat,
legea penald, ca expresie a societatii, apara viata
omului nu ca un bun individual (desi este nein-
doios ca ea prezinta un interes primordial pentru
fiecare individ), ci ca un bun social, ca o valoare
suprema pentru existenta colectivititii. Omul nu
poate exista in afara societatii si respectiv protec-
tia juridico-penald a vietii sale isi poate gisi loc
doar in cadrul relatiilor sociale.

Dreptul la viatd, in sensul art. 2 din Con-
ventie, dispare din momentul constatarii dece-
sului fizic al persoanei. Persoana declarata dis-
paruta prin hotdrare judecitoreasca se prezuma a
fi vie. Astfel, infractiunile contra vietii persoanei
pot avea in calitate de obiect material doar corpul
fizic al persoanei privit ca o totalitate de functii si
procese organice care il mentin in viati. Momen-
tul de consumare a infractiunii coincide cu cel al
survenirii mortii biologice a victimei.

In baza jurisprudentei ChEDO poate fi sta-
bilit momentul de debut al vietii, aspect absolut
necesar de cunoscut la calificarea omorurilor si
care are un caracter obligatoriu la interpretarea
normelor existente in materia dreptului penal.
Dreptul la viatd incepe din momentul nasterii,
copilul nendscut nu intrd sub incidenta art. 2 din
Conventie. Notiunea de ,,...orice persoand...”
din art. 2 al Conventiei priveste o persoana nas-
cutd. Prevederile art. 2 din Conventie nu pot fi
aplicate inainte de nagterea unei persoane ne-
nascute[3].

Acest articol nu poate fi aplicat in privin-
ta copilului care se nagte. Un copil care urmeaza
sd se nasca ,...nu poate fi considerat persoana
care ar intra sub protectia dispozitiei alin. (2)
din Conventie, deoarece dreptul sau la viata daca
exista este limitat implicit prin dreptul la viata si
sandtate al mamei sale. Nu existd un consens eu-
ropean cu privire la definitia stiintifici si juridici a

son [2].

The criminal law does not defend the de-
cent living of the person, but the biological side
of human life. Life, as a biological property of the
individual, is the synthetic and fundamental attri-
bute without which none of the other properties
of the person could exist. Without respect for life,
neither the community nor social coexistence is
possible. At the same time, the criminal law, as an
expression of society, defends human life not as
an individual good (although it is undoubtedly
that it is of primary interest to each individual),
but as a social good, as a supreme value for the ex-
istence of the community. A human cannot exist
outside society and respectively the legal-criminal
protection of his life can find its place only in so-
cial relations.

The right to life, within the meaning of Ar-
ticle 2 of the Convention, disappears from the
moment of ascertaining the physical death of
the person. The person declared missing by a
court decision is presumed to be alive. Thus, the
crimes against the person’s life can have as mate-
rial object only the physical body of the person
considered as a totality of functions and organic
processes that keep him alive. The moment of
consummation of the crime coincides with that
of the biological death of the victim.

Based on the jurisprudence of the ECHR,
the moment of the beginning of life can be estab-
lished, an absolutely necessary aspect to know
when classifying murders and which has a bind-
ing character in the interpretation of the existing
norms in the matter of criminal law. The right to
life begins from the moment of birth; the unborn
child does not fall under the incidence of the Ar-
ticle 2 of the Convention. The notion of “..any
person” in Article 2 of the Convention concerns
a born person. The provisions of Article 2 of the
Convention may not be applied before the birth
of an unborn person [3].

This article cannot be applied to the child
being born. A child to be born ... cannot be con-
sidered a person who would fall under the pro-
tection of the provision of paragraph (2) of the
Convention, because his right to life if any is im-
plicitly limited to the right to life and health of his
mother. There is no European consensus on the



inceputurilor vietii. Nu este de dorit §i nici posibil
ca, in conditiile actuale, si se dea un raspuns in
abstractola problema de a se sti daca un copil care
urmeaza a se naste este o persoana in sensul art. 2
din Conventie” [4].

Plecand de la aceste interpretari ale Curtii,
reiese cd potrivit legislatiei penale a R. Moldova
distrugerea embrionului (pani la 21 de sipti-
mani) sau a fitului in uterul femeii (dupa 21 de
siptimani) nu constituie fapti de omor. Viata do-
béandeste protectie juridico-penald din momentul
nagterii. Urmeaza a fi evaluata ipoteza de comite-
re a infractiunii de pruncucidere (art. 147 C.pen.
al RM), savarsiti in timpul nasterii pentru a vedea
masura in care o asemenea modalitate normativa
este in concordanta cu jurisprudenta CEDO din
materie.

Viati fitului este intim legata de viata fe-
meii care il poarta. Viata fatului nu poate fi privita
izolat de viata femeii [S]. Curtea nu poate decide
daca fatul poate beneficia de protectia instituita la
art. 2 din Conventie.

Prin urmare, fatul aflat in uterul mamei
constituie o parte a organismului femeii, respectiv
fapta prin care se aduce un traumatism sau prin
care se provoaca decesul acestuia se calificd drept
infractiune care atenteazi la viata si sinitatea fe-
meii. Cu referire la legislatia nationald, in spetd
fapta va fi calificatd ca vatimare intentionatd gra-
vi a integritatii corporale sau a sanatatii (art. 151
C.pen.) sau ca vitimare gravi a integritatii corpo-
rale sau a sanititii sdvarsita din imprudenti (art.
157 C.pen.). Atunci cind fapta de intrerupere a
cursului sarcinii este sdvarsitd cu acordul femeii,
incadrarea juridica se va face potrivit normei refe-
ritoare la provocarea ilegald a avortului (art. 159
C.pen.). Daci intreruperea sarcini este rezultatul
incalcarii regulilor si a metodelor de acordare a
asistentei medicale, stabilite prin standardele cli-
nice republicane, fapta va fi calificata ca malpraxis
medical (art. 213 C.pen.).

Doar femeia poate decide asupra dreptului
de a avorta sau nu. In spetd, in cazul Boso c. Italiei
Curtea a statuat ca sotul femeii insdrcinate nu are
dreptul de a decide si nici micar a fi consultat in
legitura cu decizia sotiei sale de a avorta [6].

Consimtamantul femeii este o situatie pre-
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scientific and legal definition of the beginnings of
life. It is neither desirable nor possible that, in the
current conditions, an answer should be given, in
abstracto, to the question of whether a child to be
born is a person within the meaning of Article 2 of
the Convention” [4].

Based on these interpretations of the
Court, it appears that according to the criminal
legislation of the Republic of Moldova, the de-
struction of the embryo (up to 21 weeks) or the
fetus in the uterus of the woman (after 21 weeks)
does not constitute a murder. Life acquires legal
and criminal protection from birth. The hypoth-
esis of committing the crime of a newborn is to
be evaluated (Article 147 of Criminal Code of the
Republic of Moldova), committed during child-
birth to see the extent to which such a normative
method configures with the jurisprudence of the
ECHR in the matter.

The life of the fetus is intimately linked to
the life of the woman who bears a child. The life
of the fetus cannot be seen in isolation from the
life of the woman [5]. The Court cannot decide
whether the fetus can benefit from the protection
established in Article 2 of the Convention.

Therefore, the fetus in the mother’s womb
is the part of the woman’s body, respectively the
act by which a trauma is brought or by which its
death is caused is going to be qualified as a crime
that threatens the life and health of the woman.
With regard to national law, in this case the act
will be classified as a serious intentional injury to
bodily integrity or health (Article 151 of Crimi-
nal Code) or as a serious injury to bodily integ-
rity or health caused by recklessness (Article 157
of Criminal Code). When the act of abortion is
committed with the consent of the woman, the
legal classification will be made according to the
norm regarding the illegal provocation of abor-
tion (Article 159 of Criminal Code). If the termi-
nation of pregnancy is the result of a violation of
the rules and methods of providing medical care,
established by Republican clinical standards, the
act will be qualified as medical malpractice (Ar-
ticle 213 of Criminal Code).

Only a woman can decide on the right to
have an abortion or not. In the case of Bosco v.
Italy, the Court held that the husband of the preg-
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misa obligatorie pentru calificarea faptei de pro-
vocare ilegala a avortului — art. 158 C.pen. In lipsa
acestuia fapta cunoaste o alti incadrare juridica:
art. 151, 157 sau 213 C.pen.

Curtea nu este chemati sa determine daca
prin Conventie este garantat dreptul la intrerupe-
rea voluntari a cursului sarcinii sau daca dreptul
la viatd este recunoscut prin art. 2 din Conventie”
[7]. Conventia nu stabileste un drept la avort.
Statele semnatare ale Conventiei au o largd mar-
ja de apreciere in privinta avortului. Atunci cAnd
legislatia prevede un asemenea drept, trebuie si
asigure conditiile necesare pentru exercitarea
acestui drept in conditiile prescrise de lege [8].
De asemenea, statele au un drept discretionar de
a stabili limitele gestationale intre care este per-
mis avortul, precum si conditiile in care avortul
este permis [9].

Intr-o alti cauzi examinati Curtea a decis,
chiar dacd presupunénd ci, in anumite situatii,
fatul poate fi considerat ca fiind titularul dreptu-
rilor aparate prin art. 2, in cauza dedusi examina-
rii, intreruperea cursului sarcinii s-a ficut in con-
formitate cu dispozitiile legii italiene in materie,
care tin seama de necesitatea asigurarii unui just
echilibru intre interesele femeii care solicita prac-
ticarea acestui act medical si necesitatea asigurarii
protectiei fatului [6].

Curtea Europeana s-a expus si asupra pre-
tinsului ,drept” de suicid sau ,eutanasie” a per-
soanei. In acest sens s-a concluzionat ci art. 2 din
Conventie consacrd interzicerea fortei sau a ori-
carui comportament susceptibil si provoace de-
cesul fiintei umane, el nu ofera individului dreptul
de a muri. Nu se poate deduce ca din prevederile
art. 2 rezultd dreptul persoanei de a pretinde sta-
tului sd permita sau sa faciliteze decesul unei per-
soane [2].

In baza acestor interpretiri, putem conclu-
ziona ca consimtimantul victimei nu influenteaza
incadrarea juridici a faptei in baza art. 150 C.pen.,
la care se prevede raspunderea penali pentru de-
terminarea sau inlesnirea la sinucidere. In acelasi
timp, un asemenea consimtdmant poate avea un
efect atenuant in cazul faptei de lipsire de viati la
dorinta persoanei (eutanasiei), incriminati la art.

148 C.pen.

nant woman did not have the right to decide or
even to be consulted in connection with his wife’s
decision to have an abortion [6].

The woman’s consent is a mandatory pre-
condition for qualifying the act as an illegal provo-
cation of abortion — Article 158 of Criminal Code.
In its absence, the deed has a different legal frame-
work: Articles 151, 157 or 213 of Criminal Code.

The Court is not called upon to determine
whether the Convention guarantees the right to
voluntary termination of pregnancy or whether
the right to life is recognized by Article 2 of the
Convention” [7]. Convention does not establish
a right to abortion. The signatory states to the
Convention have a wide margin of appreciation
for abortion. When the law provides for such a
right, it must ensure the necessary conditions for
the exercise of this right under the conditions pre-
scribed by the law [8]. States also have discretion
to determine the gestational boundaries between
which abortion is permitted and the conditions
under which abortion is permitted [9].

In another examined case, the Court ruled,
even if assuming that in certain situations, the fe-
tus can be considered as the holder of the rights
defended by Article 2, in the case of pre-examina-
tion, termination of the pregnancy was made in
accordance with the relevant provisions of Italian
law, which take into account the need to ensure a
fair balance between the interests of the woman
requesting the practice of this medical act and the
need to ensure the protection of the fetus [6].

The European Court has also ruled on the
“alleged” right of suicide or “euthanasia” of the
person. In this sense, it was concluded that Ar-
ticle 2 of the Convention enshrines the prohibi-
tion of force or other similar behaviour to cause
the death of a human being; it does not give the
individual the right to die. It cannot be deduced
that from the provisions of Article 2 results that
the right of the person to claim from the state to
allow or facilitate the death of a person [2].

Based on these interpretations, we can con-
clude that the consent of the victim does not influ-
ence the legal classification of the deed based on
Article 150 of the Criminal Code, which provides
for criminal liability for determining or facilitating
suicide. At the same time, such consent may have



Concluzii. Asigurarea principiului legali-
tatii aplicarii legii penale in materia infractiunilor
contra persoanei este in mod indispensabil condi-
tionatd de buna cunoastere a hotaréarilor ChEDO,
care direct sau indirect prescriu standarde defi-
nitorii pe care trebuie si le cunoasca interpretul
national. Astfel, precedentele ChEDO in materia
dreptului penal, care in mod principal constau in
interpretarea judiciard, in cazul dat de talie euro-
peand, a unor notiuni gi situatii, a caror cunoas-
tere se face absolut necesara pentru constatarea
campului incriminator al diferitor fapte infractio-
nale incriminate in C.pen. al Republicii Moldova,
din categoria cirora fac parte si infractiunile con-
tra viteii persoanei.
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a mitigating effect in the case of the act of depriva-
tion of life at the request of the person (euthana-
sia), incriminated in Article 148 of Criminal Code.

Conclusions. Ensuring the principle of the
legality of the application of the criminal law in
the matter of crimes against the person is indis-
pensably conditioned by the good knowledge of
the ECHR judgements, which directly or indi-
rectly prescribe the defining standards that the
national interpreter must know. Thus, the prec-
edents of the ECHR in the field of criminal law,
which mainly consist of judicial interpretation,
in this case of European stature, of some notions
and situations, which knowledge is absolutely
necessary to ascertain the incriminating field of
various criminal acts incriminated by Criminal
Code of the Republic of Moldova, which includes
crimes against the person’s life.
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