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VALIDITY CONDITIONS
OF THE DONATION CONTRACT
ACCORDING TO THE MODERNIZED
CIVIL CODE
(in force since March 1, 2019)

Grigore ARDELEAN
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Igor PANZARI
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Esenta oricdrui act juridic, anterior realizarii
scopului pentru care a fost incheiat, consta in eficaci-
tatea sa, care sa produca efecte juridice in cadrul ra-
porturilor ce le-a constituit, regula valabila si pentru
contractul de donatie ca act ce da nastere, modifica
sau stinge raporturi civile.

Prin urmare, contractul de donatie este valabil si,
respectiv, eficient daca la incheierea lui au fost res-
pectate toate conditiile de fond si de forma impuse
de lege, fiind vorba de capacitatea de a contracta,
consimtamantul partilor, obiectul, cauza si forma.

Cuvinte-cheie: contract, donatie, act juridic, conditii
de valabilitate, liberalitate, gratuit, donator, donatar,
consimtamant.

The essence of any legal act lies in its effective-
ness, prior to the achievement of the purpose for
which it was concluded. It is expected to produce le-
gal effects within the constituted relationships. This
is a valid rule for the donation contract, too, as an
act that gives birth, modifies, or extinguishes civil
relations.

Therefore, the donation contract is valid and,
respectively, effective if at its conclusion all the sub-
stantive and form conditions imposed by law were
respected, i.e. the ability to contract, the consent of
the parties, the object, the cause and the form.

Keywords: contract, donation, legal act, conditions of
validity, liberality, free of charge, donor, donee, consent.

Introducere. Prin intermediul lucrarii
de fata, insistam asupra enuntarii principale-
lor conditii de fond ale contractului de donatie
care, de fapt, constituie prima i cea mai mare
problema in considerarea existentei legale a
acestuia, eficacitatii si insemnatatii sale. Or,
potrivit literaturii de specialitate, actul juri-
dic civil exista si are utilitate practicd numai
prin efectele carora le da nastere, iar acestea
constau in nasterea, modificarea, transmite-
rea sau stingerea unor raporturi juridice civile
concrete, implicit a drepturilor si obligatiilor
care constituie continutul acestor raporturi
juridice si carora actul juridic respectiv le da
nastere, pe care le modificd, pe care le trans-
mite sau pe care le stinge[7, p. 166].

Introduction. Through this paper, we
insist on the enunciation of the main sub-
stantive conditions of the donation contract
which constitutes, in fact, the first and the
biggest problem in considering its legal exist-
ence, its effectiveness and significance. How-
ever, according to the specialized literature in
the legal field, the civil legal act exists and, it
has practical utility only through the effects
it gives rise to, and these consist in the birth,
modification, transmission or extinction of
specific civil legal relationships, implicitly of
the rights and obligations that constitute the
content of these reports and to which the re-
spective legal act gives rise, which it modifies,
transmits or extinguishes [7, p. 166].



In contextul dat, considerdm ca cerce-
tarile actuale necesita a fi orientate spre iden-
tificarea unor noi solutii, mai concrete si mai
categorice in protejarea intereselor diferitor
categorii de persoane, dar si ale statului si
societatii in ansamblu. Spunem aceasta, avand
in vedere ca prin necunoasterea, respectiv,
neintrunirea conditiilor de fond ale donatiei,
aceasta poate deveni ineficace, adica nu-si va
produce total sau partial efectele, dar si va
prejudicia interesele statului atunci cand se va
dispune prin donatie intre persoane juridice
cu scop lucrativ.

Metode aplicate si materiale utilizate.
Intru atingerea obiectivelor studiului propus,
am recurs la utilizarea celor mai importante
metode de cercetare, unanim recunoscute
dupa eficienta si relevanta lor impunatoare
in materie de studiu. Ne referim aici la me-
tode, cum ar fi: observatia, metoda deductiei,
metoda sistemicd, metoda cantitativd, precum
si cea sistemicd.

Rezultate obtinute si discutii.

Capacitatea de a contracta insemndta-
te si perspective de reglementare

In ce priveste conditiile de valabili-
tate ale contractului de donatie, o deosebi-
ta atentie solicita conditia de capacitate in
a dispune prin donatie, avand in vedere ca
acest act juridic este unul de liberalitate, prin
care se diminueaza patrimoniul dispunato-
rului fara a putea urmari si pretinde un in-
teres patrimonial. De aceea in privinta unor
categorii de persoane (minori, persoane cu
dizabilitati, persoane limitate in capacitate
de exercitiu) legiuitorul urmeaza a se im-
pune prin reglementari specifice ce ar apara
interesele persoanelor aflate, intr-un fel sau
altul, in dificultatea de a decide soarta patri-
moniului lor.

In general, se spune ca pot dona prin
contract de donatie toate persoanele care
dispun de capacitate deplind de exercitiu
in timp ce nu toate persoanele cu capaci-
tate deplind de exercitiu pot avea calitate
de parte contractanta in calitate de donatar
(persoanele juridice cu scop lucrativ, lucra-
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In this context, we consider that the
current research needs to be oriented towards
identifying new, more concrete and categor-
ical solutions in protecting the interests of
different categories of people, but also of the
state and society as a whole. We mention this,
considering that by not knowing, respective-
ly, the non-fulfillment of the basic conditions
of the donation, this can become ineffective.
Thus, it will not produce its effects in whole
or in part, but it will harm the interests of the
state when it is arranged by donation between
profit making legal entities.

Methods applied and materials used.
In order to achieve the objectives of the pro-
posed study, we’ve decided to use the most
important research methods, unanimously
recognized for their impressive efficiency
and relevance in the field of study. We refer
to methods such as: observation, deduction
method, systemic method, as well as quanti-
tative method.

Results obtained and discussions.

The ability to contract - significance
and regulatory perspectives

Regarding the validity conditions of the
donation contract, the condition of ability to
dispose by donation demands special atten-
tion, considering that this legal act is one of
liberality, by which the dispositor’s patrimo-
ny diminishes, and he/she will not be able
to follow and claim a patrimonial interest.
Therefore, with regard to certain categories
of persons (minors, persons with disabilities,
persons limited in the right to take action),
the legislator is going to impose specific reg-
ulations that would defend the interests of
persons who are somehow in difficulty in de-
ciding the fate of his/her patrimony.

In general, it is said that all persons
with full legal capacity can donate by do-
nation contract, except that not all persons
with full legal capacity may have the status of
a contracting party as a donee (profit mak-
ing legal entities, the workers of the medical
institutions from the patients, etc.). This fact
we discussed in detail in the content of other
works.

oo
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torii institutiilor medicale de la pacienti etc.),
fapt despre care am discutat in detaliu in
continutul altor lucrari.

Consimtamantul si rolul vointei inter-
ne la incheierea contractului de donatie

De esenta subiectului pe care il cerce-
tam, pe langa importanta donatiei data prin
definitie, consideram a ne expune mai deta-
liat si asupra naturii consimtamantului partii
care dispune prin donatie, conditie de validi-
tate ce vizeaza in mare parte pe donator.

De altfel, in doctrina juridica,
consimtamantului la incheierea oricaror acte
juridice cu titlu gratuit, mai ales acelor de li-
beralitate, cum e si cazul donatiei, i s-a acor-
dat o atentie sporita in contextul diminuarii
patrimoniului dispunatorului ca efect princi-
pal al actului consimtit.

In planul conditiilor de validitate ale
contractului de donatie, un rol deosebit il are
discernamantul donatorului in raport cu cel
al donatarului, de care legea leaga si valabili-
tatea consimtdmantului, in sensul ca primul
trebuie sa fie exprimat cu intentia de a pro-
duce efecte juridice si sa nu fie viciat (art. 312
alin. (2) CC).

Dupa cum se observa in practi-
ca judiciard, un element obligatoriu al
consimtamantului exprimat de catre dona-
tor este intentia de a gratifica sau multumi
donatarul fara a urmari in schimb obtinerea
unui folos patrimonial [3]. De aceea
consimtamantul, in tot cazul, trebuie privit
prin optica elementelor sale, adica a vointei
interne, dar si a celei exteriorizate (exprima-
te).

Evident, vointa juridica exteriorizata
nu ridicd mari dificultati in plan de inter-
pretare, odata ce se face vazuta in momentul
transmiterii bunului de la donator la donatar,
fapt care marcheaza si momentul indeplinirii
conditiei de validitate a donatiei. Or, potrivit
art. 312 alin. (3) CC, intentia de a produce
efecte juridice se determina din declaratia
sau comportamentul persoanei, aga cum ea a
fost inteleasa in mod rezonabil de catre cea-
lalta parte a actului juridic.

The consent and the role of the internal
will at the conclusion of the donation contract

Due to the essence of the subject we are
researching, in addition to the importance of
the donation given by definition, we consid-
er to expose in more detail on the kind of
the consent of the party that has donated, a
condition of validity that mainly concerns
the donor.

Moreover, in the legal doctrine, the
consent in the process of the conclusion of
any legal acts that are free of charge, especial-
ly those of liberality, as in the case of dona-
tion, was given much attention in the context
of diminishing the disposition’s patrimony
as the main effect of the consented act.

In the view of the validity conditions
of the donation contract, the discernment of
the donor in relation to that of the donee, of
which the law binds and the validity of the
consent, in the sense that the first must be
expressed with the intention to produce legal
effects and to play a special role, and it must
not be vitiated (art. 312 par. 2 CC).

As can be seen in the judicial prac-
tice, a compulsory element of the consent
expressed by the donor is the intention to
gratify or thank the donee without seeking
to obtain instead a patrimonial benefit [3].
Therefore, the consent, in any case, must be
viewed from the perspective of its elements,
that is, of the internal will, but also of the ex-
ternal (expressed) will.

Clearly, the externalized legal will does
not raise great difficulties in the interpreta-
tion plan, once it is seen when the good is
transmitted from the donor to the donee.
This fact marks the moment when the con-
dition of validity of the donation is fulfilled.
However, according to art. 312 par. 3 CC, the
intention to produce legal effects is deter-
mined by the person’s statement or behavior,
as it was reasonably understood by the other
party of the legal act.

However, many difficulties of under-
standing, identification, and testing are gen-
erated by the element of the internal will.
This is why its role in determining when to



Cu toate acestea, numeroase dificultati
de intelegere, identificare si probare sunt ge-
nerate de elementul vointei interne, de aceea
rolul ei in determinarea la a dona este destul
de evidenta, fapt care suscita discutii lungi si
interminabile, pe care nu suntem in drept sa
le evitam.

Desigur, intelegerea corecta a multi-
plelor probleme juridice legate de elemente-
le vointei interne depinde in mare parte de
notiunea deosebit de importanta a vointei
juridice in general. Aceasta cu atat mai
mult, cu cat orice act juridic are ca trasaturi
esentiale o vointa declaratd, produce efecte
juridice si presupune recunoasterea sociala a
utilitatii actului [17, p. 62].

In literatura de specialitate, discutiile
asupra vointei juridice ca element de baza
a actului juridic a fost studiatd de numerosi
autori care au reusit sa dea o apreciere bine
meritata.

Astfel, potrivit unora [14, p. 8-9],
vointa juridica reprezintd o decizie, o hota-
rare a unei persoane de a savarsi un act sau
un fapt producator de consecinte juridice. Ea
capata valente juridice atunci cand imbraca
forma actului juridic.

In conceptia unui alt autor roméan [10,
p- 7], vointa poate fi definita ca impulsul ce
determina activitatea umana spre realizarea
unor anumite scopuri, cu conditia existentei
acestor scopuri. Ea este un element complex
atat din punct de vedere psihologic, cat si din
punct de vedere juridic.

Sub aspect juridic, vointa este comple-
xda, deoarece reuneste in structura sa doua
elemente: consimtamantul si cauza (scopul).

Dupd cum am mentionat si in alte
randuri [6, p. 63], vointa interna a donato-
rului conteazd cel mai mult in exprimarea
consimtamantului necesar incheierii con-
tractului de donatie.

Astfel, desi donatia are titlu gratuit,
potrivit vointei interne, fiind strans legata
de cauza (scop), cel care dispune, in majo-
ritatea cazurilor se asteapta la o afectiune
deosebita, respect si consideratie din partea
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donate is quite obvious which leads to long
and endless discussions which we are not en-
titled to avoid.

Of course, the correct understanding
of the multiple legal problems related to the
elements of the internal will depends, to a
great extent, on the very important notion
of the legal will in general. Even more this,
since any legal act has as its essential feature
a declared will, it produces legal effects and
implies the social recognition of the utility of
the act [17, p. 62].

In the specialized literature, the legal
will as a basic element of the legal act has been
studied by many authors who have managed
to give a well deserved appreciation.

Thus, according to some of them [14,
p. 8-9], the legal will represents a decision, a
determination of a person to commit an act
or a fact that produces legal consequences.
It acquires legal valences when it takes the
form of the legal act.

In the conception of another Romanian
author [10, p. 7], the will can be defined as the
impulse that determines the human activity
towards achieving certain goals, taking into
account that these goals do exist. It is a com-
plex element both psychologically and legally.

From a legal point of view, the will is
complex, because it includes in its structure
two elements: consent and the cause (the
purpose).

As we have mentioned elsewhere [6,
p. 63], the internal will of the donor matters
most when expressing the consent which is
necessary to conclude the donation contract.

Thus, although the donation is free of
charge, according to the internal will, being
closely linked to the cause (purpose), the do-
nor, in most cases, expects special affection,
respect, and consideration from the donee.
This thing should not be equated with the
consideration as long as the latter has no
patrimonial content. At the same time, the
externalized will is not the same, it does not
coincide in all cases with the internal will, al-
though in many situations it coincides, but
this does not affect in any way the donor’s
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donatarului, aceasta nu trebuie echivalata cu
contraprestatia atata timp, cat cea din urma nu
are un continut patrimonial. In acelasi timp,
vointa exteriorizata nu este la fel, ea nu coinci-
de in toate cazurile cu cea interna, cu toate ca
in multe situatii si coincide, dar acest fapt nu
afecteazd in nici un fel consimtamantul liber
exprimat al donatorului.

Opinia noastra este confirmata si de
unele afirmatii expuse in literatura de spe-
cialitate atunci cand se refera la elementele
vointei juridice.

Asadar, vointa juridica cuprinde in
continutul sdu doua elemente: unul intern,
psihologic, si unul extern, social, declarat.
Pentru a produce efecte juridice, vointa in-
terna trebuie sa indeplineasca urmatoarele
conditii:

- sa fie libera si constienta;

- sa fie animata de intentia de a produ-
ce efecte juridice;

- sa fie exteriorizata.

Vointa juridica poate fi exteriorizata
in diverse forme, dreptul civil consacrand
principiul consensualismului ca regula ge-
nerald. Exista insa si situatii in care este
necesara respectarea formei solemne, cum
este si cazul contractului de donatie, lipsa
acesteia sanctionandu-se cu nulitatea abso-
luta. Atunci cand vointa interna coincide cu
vointa declarata, exteriorizata, nu se ridica
nici un fel de probleme.

Exista insa numeroase situatii in care
vointa internd nu coincide cu vointa externa.
Neconcordantele dintre vointa interna, rea-
13, si cea exteriorizatd nu contravin formarii
valabile a actului juridic. Cu toate acestea, in
dreptul intern, raportat la dispozitiile legale,
vointa declaratd este singura care produce
efecte, aceasta fiind opozabila tertilor [14, p.
8-9].

Cat priveste rolul vointei raportat la
persoana donatarului, desi are mai putind
relevanta, totusi prezenta acesteia conteaza
si chiar este necesara.

Insd vointa internd a donatorului
se pare ca prezintd o importanta mult mai

freely expressed consent.

Our opinion is also confirmed by some
statements set out in the specialized litera-
ture when referring to the elements of the
legal will.

Therefore, the legal will comprises in
its content two elements: one internal, psy-
chological, and one external, social, declared.
In order to produce legal effects, the internal
will must meet the following criteria:

- to be free and conscious;

- to be encouraged by the intention to
produce legal effects;

- to be externalized.

The legal will can be externalized in
various forms. The civil law respects the prin-
ciple of consensualism as a basic rule. How-
ever, there are also situations in which it is
necessary to respect the solemn form, as is the
case with the donation contract. Its absence
is sanctioned with absolute nullity. When the
internal will coincides with the declared and
externalized will, no issues appear.

However, there are many situations in
which the internal will does not coincide with
the external will. The inconsistencies between
the internal, real, and external will do not
contradict the valid formation of the legal act.
However, in the internal law, in relation to the
legal provisions, the declared will is the only
one that produces effects, being enforceable
against third parties [14, p. 8-9].

As for the role of the will in relation
to the donee, although it is less relevant, its
presence matters and is even necessary.

However, the internal will of the do-
nor seems to be of much greater importance
because there are situations in which it does
not correspond to the externalized will.

So, if it seems that a gratification oc-
curs, the internal will (purpose) of the do-
nor may be different. For example, the donor
has a 25-tonne cistern. He/She can’t get rid
of it because nobody wants to buy it, but its
transportation to the scrap collection point is
more expensive than the cistern itself. By do-
nating it, the donor will escape the burden.
In this case, the problem is not so complicat-



mare, fiind situatii in care ea nu corespunde
cu vointa exteriorizata.

Cu alte cuvinte, daca la exterior are loc
o gratificare, vointa (scopul) interna a dona-
torului poate fi alta. Spre exemplu, donatorul
avand in proprietate o cisterna de 25 de tone,
neputandu-se debarasa de ea din cauza ca
nimeni nu doreste sa o cumpere, iar trans-
portarea acesteia la punctul de colectare a
fierului uzat este mai costisitoare decat insasi
cisterna, prin donarea acesteia va scapa de o
povara. Dar aici problema nu e atat de com-
plicata, pentru ca indiferent de intentia in-
terioara a donatorului se poate intdmpla ca
cisterna sa fie de folos donatarului, odata ce
si-a exprimat acordul de a o primi in propri-
etate, rezolvandu-se astfel problema pozitiv.

Alta este problema in cazul unui teren
neproductiv, unde marimea impozitului fun-
ciar poate determina proprietarul sa-1 instra-
ineze, fie si cu titlu gratuit, deoarece nimeni
nu-si va procura o povara, iar renuntarea la
dreptul de proprietate asupra terenului nu
are rost. Or, potrivit art. 537 alin. (2) CC,
obligatiile proprietarului in legatura cu bu-
nul la care a renuntat inceteaza atunci cand
un tert dobandeste dreptul de proprietate
asupra bunului. In cazul acesta, povara platii
impozitelor va cadea pe donatar, iatd aici
apare si importanta acordului de vointa ex-
primat de donatar care este unul aproape la
fel de important ca si cel al donatorului.

Obiectul contractului de donatie

In linii generale, doctrina percepe
obiectul contractului, evident, din optica
conceptiei sale juridice si nu a celei structu-
ral-textuale (parti, pret, continut) asa cum
este abordata de unii [9, p.84], drept condu-
ita a partilor determinata de prestatia la care
acestea se obligd si care, de obicei, consta in
actiunea de a da (transmiterea sau consti-
tuirea unui drept real), a face (transmiterea
unui bun, prestarea unui serviciu sau exe-
cutarea unei lucrari) sau inactiunea de a nu
face (acordul de a nu construi mai sus de o
anumita inaltime). Si legislatia civild percepe
obiectul contractului drept obligatie a per-
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ed, because regardless of the donor’s inner
intention, it can happen that the cistern will
be of benefit to the donee, once he/she has
expressed his/her agreement to become its
owner. Thus, the problem can be solved in a
positive way.

Let’s see the problem in the case of a
non-productive land. The amount of the
land tax can cause the owner to dispose of
it, even free of charge, because no one will
buy a burden, and waiving the property right
on the land is useless. However, according to
art. 537 par. 2 CC, the owner’s obligations in
relation to the property to which he gave up
ceases when a third party acquires the own-
ership of the property. In this case, the bur-
den of paying taxes will be put on the donee.
This instance illustrates the importance of
the will agreement expressed by the donee,
which is almost as important as that of the
donor.

The object of the donation contract

In general, the doctrine perceives the
object of the contract, obviously, from the
perspective of its legal conception and not
of the structural-textual one (parties, price,
and content). This fact is approached by
some [9, p.84], as the conduct of the parties
determined by the benefit to which they are
obliged and which usually consists in the act
of giving (transmitting or constituting a real
right), doing (transmitting a good, providing
a service or performance of a work assign-
ment) or inaction of not doing (the agree-
ment of not building above a certain height).
And the civil law perceives the object of the
contract as an obligation of the person who
concluded the legal act (art. 315 par.1 CC).

From the presented legal material, we
have concluded that most authors have de-
cided upon two components of the object of
the contract: the one that consists of a legal
operation, coincident with the action to give
and the one that belongs to the material op-
eration, identical with the action to do or not
to do.

Therefore, when we talk about the ob-
ject of the contract, we emphasize the benefit
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soanei care a incheiat actul juridic (art. 315
alin.1 CC).

Din constructia juridica prezentata,
majoritatea autorilor au desprins doua parti
componente ale obiectului contractului: cea
care consta intr-o operatiune juridica, co-
incidenta cu actiunea de a da si cea care se
rezuma la operatiunea materiald, identica cu
actiunea de a face sau a nu face.

Prin urmare, atunci cand vorbim de
obiectul contractului, punem accentul pe
prestatia la care se obliga partile, fard a face
referire si la spectrul de drepturi si obligatii
ce au calitatea de efecte ale incheierii con-
tractului.

Facand paralela cu esenta obiectului
contractului expusa de unii autori [16, p.
115] care, dupa parerea lor, consta in ,tot
ceea cu privire la ce partile isi asuma obligatii
si dobdndesc drepturi, subliniem ca anu-
me ,tot ceea cu privire la ce” face referire la
prestatie, de dragul careia si se recurge la in-
cheierea contractului si care, odata asumata,
genereaza efecte (drepturi si obligatii) impu-
se de aceasta. Or, contractul este un izvor al
obligatiei, obligatie ce se naste cu ocazia asu-
marii prestatiei ce face obiectul contractului.

Acestea fiind ardtate, prin raportare la
institutia contractului de donatie, constatam
ca operatiunea juridica prin care se realizea-
za obligatia de a presta in calitate de obiect al
sau constad in actiuni de transmitere a drep-
tului de proprietate asupra bunului donat,
iar cea cu caracter material consta in trans-
miterea bunului.

Dupa cum sustin si unii autori romani
[15, p. 233], obiectul contractului de donatie
il reprezintda donatia, adica transmiterea
dreptului real sau de creanta (inclusiv com-
ponenta sa materiala — predarea lucrului).

In ce priveste prestarea unui servi-
ciu sau executarea unei lucrari in calitate
de obiect al donatiei, consideram necesar a
veni cu precizarea potrivit careia nu toate
serviciile prestate cu titlu gratuit pot consti-
tui obiect al donatiei atata timp, cat nu ma-
resc patrimoniul donatarului, desi unele din

to which the parties are obliged, without re-
ferring to the range of rights and obligations
that are the effects of the contract conclusion.

Drawing a parallel with the essence of
the object of the contract exposed by some
authors [16, p. 115], which, in their opinion,
consists of “everything about which the par-
ties assume obligations and acquire rights”,
we emphasize that “everything about which”
refers to the benefit, for the sake of which it
is resorted to the conclusion of the contract.
And, once it becomes assumed, it generates
effects (rights and obligations) imposed by
it. However, the contract is a source of the
obligation, an obligation that is born on the
occasion of assuming the benefit that is the
object of the contract.

These being expressed, by reference to
the institution of the donation contract, we
find that the legal operation through which
the obligation to perform it as its object con-
sists of actions to convey the property right
of the donated good. And, the one with a
material character consists of transmitting
the good.

As some Romanian authors also think
[15, p. 233], the object of the donation con-
tract is the donation, i.e. the transmission of
the real or debt-claim right (including its ma-
terial component - handing over the good).

Regarding the provision of a service
or the execution of a work assignment as an
object of the donation, we consider it neces-
sary to come with the indication that not all
services provided free of charge can be the
object of the donation as long as they do not
increase the donee’s patrimony. Although,
some of them can increase it by saving (e.g. a
free consultation received from a lawyer, ser-
vices provision by a speech therapist, etc.),
and others will not diminish the provider’s
patrimony (e.g. the provision of a medical
care service free of charge or the execution
of a work of any kind free of charge and with
the materials of the gratified).

Speaking about the situations in which
the object of the donation contract is mova-
ble or immovable property, we point out that



ele pot sa-1 mareasca prin economisire (ex:
o consultare gratuita din partea unui jurist,
prestarea unor servicii de catre un logoped
etc.), iar altele nu vor diminua patrimoniul
prestatorului (ex: prestarea unui serviciu de
asistenta medicald cu titlu gratuit sau execu-
tarea unei lucrari de orice fel cu titlu gratuit
si cu materialele celui gratificat).

Vorbind de situatiile in care obiect al
contractului de donatie il constituie bunurile
mobile sau imobile, punctam ca fata de aces-
tea se impun o serie de conditii prevazute de
dreptul comun, precum:

- sa fie determinat sau determinabil.
Contractul de donatie prin care donatorul se
obliga sa transmita in viitor intreg patrimo-
niul actual sau o fractiune din el fara a speci-
fica bunurile care urmeaza sa fie predate este
nul (art. 1198 alin. (2));

- sa fie posibil;

- sa fie licit;

- sa fie proprietatea donatorului. Dupa
cum s-a precizat in literatura de specialitate
[11, p. 33], donatia nu poate avea ca obiect
un bun al altuia, in caz contrar fiind nula ab-
solut, intrucat este incompatibila cu princi-
piul irevocabilitatii;

- sa existe sau sa fie posibil de a exista
cu certitudine in viitor.

Desi in literatura de specialitate, aproa-
pe unanim, se sustine ca pot face obiectul
donatiei si drepturile reale, deopotriva cu
drepturile de creanta, totusi suntem de pa-
rerea ca doar bunurile corporale ar trebui sa
tind de esenta donatiei, deoarece se transmit
prin actiuni directe catre donatar, pe cand
drepturile de creanta, de obicei, se transmit
prin intermediul altor acte de liberalitate
(donatii indirecte), idee pe care vom incer-
ca sa o dezvoltam in alte compartimente ale
prezentei lucrari.

Cauza donatiei

Cauza donatiei (animus donandi) este
una specifica in comparatie cu cea a altor
acte juridice, chiar si cu cele de gratificare
(donatiile dezinteresate) atata timp, cat con-
tractul de donatie este unilateral, deci gene-
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a series of conditions imposed by common
law are imposed on them, such as:

- to be determined or determinable.
The donation contract by which the donor
is obliged to forward the entire current pa-
trimony or a fraction thereof without spe-
cifying the goods to be handed over is null
(art. 1198 al. 2);

- to be possible;

— to be lawful;

- to be the donor’s property. As stated
in the specialized literature in this field [11,
p. 33], the donation cannot have as the object
another’s good, otherwise it is absolutely null
as it is incompatible with the principle of ir-
revocability.

- to exist or be possible to exist with
certainty in the future.

Although in the specialized literature,
almost unanimously, it is claimed that the real
rights can be the object of the donation along
with the rights of the debt-claims. Howev-
er, we believe that only the tangible property
should belong to the essence of the donation
because they are transmitted through direct
actions to the donee, while the debt-claims
rights are usually transmitted through other
acts of liberality (indirect donations). This is
the idea that we will try to develop in other
sections of this paper.

Donation cause

The donation cause (animus donandi)
is a specific one in comparison with that of
other legal acts, even with the ones of grat-
ification (disinterested donations) as long as
the donation contract is unilateral. There-
fore, it generates patrimonial obligations
only to the donor.

Although from the perspective of the
modernized Civil Code, we cannot already
find the cause of the legal act as a condition
of validity. However, in the case of the do-
nation we will address it as long as in Title
IT (about contracts in general), Chapter VI
(the effects of the contract), the second sec-
tion is regulating the institution of a contract
simulation sanctioned for not producing



( Anale stiintifice ale Academiei ,Stefan cel Mare” a MAl al Republicii Moldova )

reazd obligatii cu caracter patrimonial doar
fata de donator.

Desi in conceptul Codului civil moder-
nizat nu se mai regaseste cauza actului juridic
in calitate de conditie de validitate, totusi in
cazul donatiei o vom aborda atata timp, cat
in Titlul IT (despre contracte in general), Ca-
pitolul VI (efectele contractului), sectiunea a
2-a reglementeaza institutia simulatiei unui
contract sanctionata cu neproducerea efec-
telor intre parti (art. 1090 alin. (1) CC) care
este un efect similar cu cel al nulitatii rela-
tive. Or, la baza argumentarii necesitatii de
a renunta la institutia cauzei contractului ca
conditie de validitate std ideea ca seriozitatea
silegalitatea intentiei partilor ramane supusa
verificarii prin prisma art. 199 (actualul art.
312 alin. (2) CC), care cere consimtamantul
sa fie ,exprimat cu intentia de a produce efec-
te juridice”[4, p. 8], insa observam totusi ca
situatia ne scapa de sub control in cazul con-
tractului simulat (simulatia absoluta: atunci
cand partile incheie contractul fara intentia
de a produce efecte juridice — art. 1089 alin.
(2) CC). Rezulta deci ca nesocotirea regulilor
cu privire la scopul (cauza) contractului nu
scapa nesanctionatd, daca nu se sanctioneaza
cu nulitate, atunci cel putin cu ineficienta
(art. 357 alin. (1) CC).

Din aceste considerente, tinand cont si
de specificul contractului de donatie, cauza
acestuia urmeaza a fi examinata cu o specia-
la atentie din perspectiva apararii intereselor
tertilor, desi, in anumite cazuri (daca con-
tractul secret le vatama drepturile), tertii pot
invoca impotriva partilor existenta contrac-
tului simulat (art. 1091 alin. (2) CC).

In literatura de specialitate, cauza
contractului de donatie este divizata in ca-
uza imediatd (causa proxima) ce constda in
intentia de a gratifica prin majorarea patri-
moniului donatarului si cauza mediata (ca-
usa remota) care reprezintd motivul pentru
care donatorul mareste cu titlu gratuit patri-
moniul donatarului in schimbul diminuarii
patrimoniului sau [8, p. 96].

Dupad un alt autor [13, p. 115], cauza

effects between the parties (art. 1090 par. 1
CC) which is an effect similar to that of the
relative nullity. However, on the basis of the
argumentation of the necessity of renounc-
ing the institution of the contract cause as a
condition of validity, the idea that the seri-
ousness and the legality of the parties’ inten-
tion remains subject to verification through
the content of the art. 199 (the current art.
312 par. 2 CC) which requires the consent
to be “expressed with the intention to pro-
duce legal effects” [4, p. 8]. However, we
can observe that the situation is beyond our
control in the case of the simulated contract
(absolute simulation: when the parties con-
clude the contract without the intention to
produce legal effects — art. 1089 par. 2 CC). It
follows, therefore, that the failure to comply
with the rules regarding the purpose (cause)
of the contract does not escape the sanction,
if not sanctioned with nullity, then, at least
with inefficiency (art. 357 par. 1 CC).

Due to the reasons mentioned above,
also taking into account the specificity of the
donation contract, its cause will be examined
with special attention from the perspective
of defending the interests of the third par-
ties. Although, in certain cases (if the secret
contract damages their rights) the third par-
ty can invoke the existence of the simulated
contract against the parties (art. 1091 par. 2
CQ).

In the specialized literature, the cause
of the donation contract is divided into the
immediate cause (causa proxima), which
consists in the intention to gratify by increas-
ing the donee’s patrimony and the mediated
cause (causa remota), which is why the do-
nor increases the donee’s patrimony free of
charge by diminishing his/her own patrimo-
ny [8, p. 96].

According to another author [13, p.
115], the cause of the donation knows two
distinct elements: the intention to gratify,
being an abstract, objective, invariable, and
common element to all donation contracts
and the determined motive pursued by the
donor, being a subjective, variable, and con-



donatiei cunoaste doud elemente distincte:
intentia de a gratifica, fiind un element abs-
tract, obiectiv, invariabil si comun tuturor
contractelor de donatie, si motivul determi-
nat urmarit de donator, fiind un element su-
biectiv, variabil si concret in fiecare contract
de donatie. Or, prin dispunerea de bunurile
sale cu titlu gratuit, donatorul se asteapta din
partea donatarului la o anumita afectiune,
respect, atitudine, iar toate acestea, desi pot
fi cerute de fiecare individual, ele nu trebuie
calificate drept contraprestatii, deoarece nu
au un caracter patrimonial, in caz contrar nu
vom mai fi in prezenta donatiei.

Intr-o altd ordine de idei, desi legislatia
Romadniei recunoaste valabilitatea donatiilor
deghizate, cu conditia ca aceea sa nu fie fra-
uduloase, consideram totusi ca ele nu-si au
locul in randul donatiei, atdta timp, cat cauza
incheierii lor este simulata, prin urmare sunt
sanctionate cu nulitate, iar potrivit art. 331
alin. (1) CC al Republicii Moldova, actul ju-
ridic nul se considera, cu efect retroactiv, ca
nu a produs niciun efect juridic din momen-
tul incheierii, respectiv nici nu a existat. Cu
o singura exceptie, art. 1033 din Codul civil
Roman (donatiile simulate) stipuleaza faptul
ca este lovita de nulitate orice simulatie in
care donatia reprezintd contractul secret in
scopul de a eluda revocabilitatea donatiilor
intre soti.

Prin urmare, simulatia constituie viciu
al cauzei, din pricina careia pretinsul con-
tract de donatie nu este valabil, respectiv nu
produce efectele juridice ale donatiei, ci ale
contractului in care aceasta s-a deghizat.

Desi legislatia noastra nu mentioneaza
nimic despre donatiile simulate prin deghi-
zare, de fiecare data cand se va atesta o ase-
menea situatie, vom aplica norma de la art.
1089 CC, in vigoare de la 1 martie 2019, care
reglementeaza, sub aspect general, simulatia
contractului, divizdnd-o in: simulatie abso-
lutd si simulatie relativa.

Potrivit normei aratate, simulatia este
absoluta atunci cand pdrtile incheie contrac-
tul fard intentia de a produce efecte juridice.
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crete element in each donation contract. By
disposing of his/her goods for free, the donor
expects from the behalf of the donee certain
affection, respect, attitude. And all these, al-
though can be requested by each individual,
they must not be qualified as consideration,
because they have no patrimonial character.
Otherwise, that is not a donation any longer.

Speaking about other cases, although
the Romanian legislation recognizes the va-
lidity of the disguised donations with the
condition that they are not fraudulent, we
consider, however, that they do not have
a place among the donation, as long as the
cause of their conclusion is simulated. There-
fore, they are sanctioned with nullity. Ac-
cording to art. 331 par. 1 CC of the Republic
of Moldova, the null legal act is considered
to have a retroactive effect, and it did not
produce any legal effect from the moment of
its conclusion. Respectively, it did not exist.
There is an exception, art. 1033 of the Roma-
nian Civil Code (simulated donations) stipu-
lates that any simulation in which the dona-
tion represents the secret contract in order
to elude the revocation of donations between
spouses is null.

Therefore, the simulation is a defect of
the cause, being the reason why the alleged
contract of donation is not valid. Respective-
ly, it does not produce the legal effects of the
donation, but of the contract in which it was
disguised.

Even if our legislation does not men-
tion anything about the donations simulated
through disguise, every time such a situation
will be attested, we will apply the rule from
art. 1089 CC, in force since March 1, 2019. In
a general aspect, it regulates the simulation
of the contract, dividing it into: absolute sim-
ulation and relative simulation.

According to the rule of law men-
tioned, the simulation is absolute when the
parties conclude the contract without the in-
tention to produce legal effects.

Referred to the donation contract, the
absolute simulation of the donation usually
occurs for the purpose of concealing by the



( Anale stiintifice ale Academiei ,Stefan cel Mare” a MAl al Republicii Moldova

—/

Raportata la contractul de donatie,
simulatia absoluta a donatiei, de obicei, se
produce in scopul ascunderii de catre pre-
tinsul donatar a provenientei unor mijloace
financiare. In acest caz, prin incheierea con-
tractului de donatie, intentia donatarului este
de a justifica majorarea patrimoniului sau si
nu de a produce efecte juridice fata de partile
contractante.

Potrivit alin. (3) al normei in discutie,
simulatia este relativa atunci cand pdrtile
incheie contractul cu intentia ca el aparent sd
producd efecte juridice diferite de efectele dori-
te cu adevarat de cdtre pdrti (contract secret).
Este vorba, aici, despre o deghizare a cauzei
donatiei in cea a altui contract, de vanzare-
cumpdrare, spre exemplu.

Adica, in aparenta se incheie un con-
tract de vanzare-cumparare, iar in realita-
te, se executd prevederile unui contract de
donatie (donatie deghizata), fapt cunoscut
doar partilor si care produce efecte numai
fata de ele. Or, potrivit art. 1090 CC, contrac-
tul secret (simulatie relativa) produce efecte
numai intre parti (nulitate relativa), daca din
natura contractului ori din stipulatia partilor
nu rezulta contrariul, intre succesorii lor
universali sau cu titlu universal.

Cu toate acestea, contractul secret
nu produce efecte nici intre parti daca nu
indeplineste conditiile cerute de lege pentru
incheierea sa valabila.

Forma si etape ale incheierii contractu-
lui de donatie

Oferta de donatie

Oferta de donatie este o inovatie in
randul reglementdrilor actuale ce privesc
materia contractului de donatie, identifi-
candu-se prin art. 1199 al Codului civil in
redactia de dupa 15.1.2018 in vigoare de la 1
martie 2019.

Potrivit noii institutii, in cazul in care
un bun mobil este transmis fard acordul celei-
lalte parti, transmitdtorul poate stabili aces-
teia un termen rezonabil in interiorul cdruia
trebuie sd declare cd acceptd sau cd refuzd
sd accepte donatia. La expirarea termenului,

alleged donee the provenance of some finan-
cial means. In this case, by concluding the
donation contract, the intention of the donee
is to justify the increase of his/her patrimony
and not to produce legal effects vis-a-vis the
contracting parties.

According to par. 3 of the rule of na-
tional law we discuss, the simulation is rel-
ative when the parties conclude the contract
with the intention that it apparently would
produce legal effects different from the effects
really desired by the parties (secret contract).
This is about a disguise of the cause of do-
nation which takes the form of another con-
tract cause, for purchase contract cause, for
example.

Apparently, a purchase contract is
concluded, but in reality, the provisions of
a donation contract (disguised donation)
are executed. This is a fact known only by
the parties and the contract produces effects
only against them. However, according to
art. 1090 CC, the secret contract (relative
simulation) produces effects only between
the parties (relative nullity), if the opposite
does not result from the nature of the con-
tract or from the stipulation of the parties,
between their universal successors or univer-
sal succession.

However, the secret contract does not
produce effects even between the parties if it
does not meet the conditions required by law
for its valid conclusion.

Form and stages of the conclusion of the
donation contract

Donation offer

The donation offer is an innovation
among the current regulations regarding the
subject of the donation contract, being men-
tioned in art. 1199 of the Civil Code drafted
after 15.01.2018, in force since March 1, 2019.

According to the new institution, if a
movable good is transmitted without the con-
sent of the other party, the transmitter can set
a reasonable deadline within the donee must
declare that he/she accepts or refuses to accept
the donation. At the expiration of the term,
the contract is considered concluded if the



contractul se considerd incheiat dacd cealaltd
parte nu a refuzat donatia. In caz de refuz,
transmitdtorul are dreptul sd ceard restituirea
bunului in conformitate cu regulile privind
imbogdtirea nejustificatd. Dispozitiile art.
1024 raman aplicabile.

In fapt, oferta de donatie se impune in
conditiile in care intentia donatorului de a
gratifica se realizeazd in absenta donatarului,
fiind un fel de donatie incheiatd prin acte se-
parate intre absenti.

In ce priveste capacitatea de a accepta
oferta donatiei, in literatura de specialitate
exista voci ce se expun asupra valabilitatii ei
doar in prezenta capacitatii de a contracta a
donatarului in momentul transmiterii catre
acesta a ofertei, moment ce coincide cu cel al
transmiterii bunului - obiect al eventualului
contract de donatie.

Cat ne priveste, adoptam o pozitie con-
trara asupra acestei conditii, alaturandu-ne
opiniei [15, p. 16] potrivit careia donatarul
nu trebuie sa fie capabil in momentul emite-
rii ofertei, deoarece oferta de donatie este un
act juridic unilateral de vointa, in care se ma-
nifestd numai vointa donatorului, nu si cea a
donatarului.

Conditia de capacitate a donatarului
exista totusi, numai ca ea se cere a fi intrunita
la data acceptarii ofertei si nu in momentul
emiterii ei, pentru ca acestea doua pot sa dife-
re. Prin urmare, conditia de capacitate se im-
pune si donatarului, deoarece este subiectul
de vointa caruia depinde valabilitatea accep-
tarii ofertei in calitate de act juridic unilateral.

Spre exemplu, legislatia civild a Roma-
niei face precizare asupra situatiei discutate
in textul de la art. 987 alin. (2) CC, potri-
vit careia conditia capacitatii de a primi o
donatie trebuie indeplinita la data la care do-
natarul accepta donatia.

Intr-o altd ordine de idei, din continutul
dispozitiei de la art. 1199 CC al Republicii
Moldova, observam cd acceptarea ofertei poa-
te fi realizatd in mod tacit, dacd la expirarea
termenului stabilit de donator donatarul nu
refuzd donatia.
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other party has not refused the donation. In
case of refusal, the transmitter has the right to
request the return of the good in accordance
with the rules on the unjustified enrichment.
The provisions of art. 1024 remain applicable.

In fact, the donation offer is required
when the donor’s intention to gratify is re-
alized in the absence of the donee, being a
kind of donation concluded by separate acts
between the absentees.

Regarding the ability to accept the do-
nation offer, there are opinions in the litera-
ture of the field supporting its validity only
in the presence of the ability to contract of
the donee at the moment of transmission to
him/her the offer. This moment coincides
with the moment of the good transmission -
object of the eventual donation contract.

We adopt a contrary position on this
condition, joining the opinion [15, p. 16] that
the donee should not be capable in the mo-
ment when the offer is issued. This thing hap-
pens because the donation offer is a unilateral
legal act of will, in which only the will of the
donor is manifested, not that of the donee.

However, the donee’s capacity condi-
tion exists, and it is required to be met on the
date of acceptance of the offer and not when
issuing it, because these two may differ. There-
fore, the condition of capacity is also imposed
on the donee, because it is the subject of the
will on which the validity of accepting the of-
fer as a unilateral legal act depends.

For example, the Romanian civil law
makes a remark on the situation discussed in
the text from art. 987 par. 2 CC, according to
which, the condition of the ability to receive
a donation must be fulfilled on the date the
donee accepts the donation.

In another cases, from the content of
the provision of art. 1199 CC of the Republic
of Moldova, we observe that the acceptance
of the offer can be tacitly realized, if at the
expiration of the term established by the do-
nor, the donee does not reject the donation.

Therefore, the moment of the transfer
of the property right does not take place by
the tradition, but on the date when the term
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Prin urmare, momentul transmiterii
dreptului de proprietate nu are loc odata cu
traditiunea, ci la data cand a expirat terme-
nul in interiorul cdruia donatarul nu a emis
un raspuns donatorului prin care refuza
donatia.

In acest caz, s-ar deduce ca transferul
bunului mobil catre donatar il impune pe
acesta la o anumitd actiune - de a informa
pe donator despre refuzul de a fi parte la
contractul de donatie, in caz contrar, devine
proprietarul bunului donat.

Din punctul nostru de vedere, acest
fapt este inechitabil, aceasta idee stidnd si la
baza reglementarii acceptdrii tacite a ofer-
tei (art. 1042 CC), potrivit careia tacerea
si inactiunea nu valoreaza acceptarea, iar
donatia nu ar trebui sa faca exceptie de la
aceastd reguld, desi urmadreste un scop de
gratificare.

Spunem aceasta, reiterand ca donatia
concomitent cu scopul gratificarii poate ur-
mari si alte scopuri (debarasarea de un bun
ce ar impune anumite obligatii donatarului,
spre ex: un automobil vechi etc.). Nu tre-
buie sd uitam, in acest context, situatia din
anul 2018, cand din cauza impunerii de catre
autoritatile ucrainene a unor taxe exagerat
de mari fatd de proprietarii mijloacelor de
transport cu numere straine ce nu au putut
sa le inregistreze anterior pe teritoriul acestei
tari din cauza vechimii, o mare parte a lor au
fost aduse pe teritoriul Romaniei si abando-
nate (oferta de donatie).

Deci, in acest caz, ar insemna ca daca
statul roman nu anunta proprietarii ucrai-
neni despre refuzul de a primi asemenea
donatii, iIn mod tacit le accepta, ceea ce nu
e corect.

Cat priveste aplicarea institutiei
imbogatirii fara justa cauza drept urmare a
refuzului exprimat de catre donatar, de ase-
menea, consideram ca este o reglementare
de prisos. Or, prin faptul ca donatarul nu a
acceptat donatia este clar ca acesta a respins
ideea de a-si mari patrimoniul, respectiv, a se
imbogati pe seama donatorului, deci trans-

expired, and the donee had not issued a re-
sponse to the donor rejecting the donation.

In this case, it would be deduced that
the transfer of the movable good to the donee
imposes on the donee a certain action - to in-
form the donor about the refusal to be a party
to the donation contract, otherwise, he/she
becomes the owner of the donated good.

From our point of view this fact is in-
equitable, this idea underlies also the reg-
ulation of tacit acceptance of the offer (art.
1042 CC) according to which, silence and
inaction do not value acceptance, and dona-
tion should not be an exception to this rule,
though it pursues a goal of gratification.

We say this, reiterating that the dona-
tion concurrently with the purpose of grati-
fication can also pursue other purposes (get-
ting rid of a good that would impose certain
obligations on the donor, for example: an old
car, etc.). In this context, we should not forget
the situation from 2018, when because of the
exaggerated taxes imposed by the Ukrainian
authorities on the owners of the means of
transport with foreign numbers who could
not previously register them in the territory
of this country because of their age, a great
amount of them were brought to Romania
and abandoned (donation offer).

So, in this case, it would mean that if
Romania does not notify the Ukrainian own-
ers about the refusal to receive such dona-
tions, the state tacitly accepts them which is
not correct.

Regarding the application of the un-
justified enrichment institution as a result
of the donee’s refusal, we also consider it to
be a superfluous regulation. However, by the
fact that the donee did not accept the dona-
tion, it is clear that he/she rejected the idea
of increasing his patrimony, respectively, to
become rich due to the donor’s action. So,
the transfer of the property right did not take
place once the good did not enter the donee’s
patrimony.

Moreover, if the transmitted good is
not used by the donee, it is not the case of
the unjustified enrichment. The art. 1984 CC



misiunea dreptului de proprietate nu a avut
loc odata ce bunul nu a intrat in patrimoniul
donatarului.

Cu atat mai mul, daca bunul transmis
nu este folosit de catre donatar, nici nu poa-
te fi vorba de o imbogatire fara just temei,
iar art. 1984 CC explica clar ce inseamna
imbogatirea, adica situatia in care o persoana
este imbogatitd prin majorarea patrimoniu-
lui sau, folosirea bunurilor altuia, prestarea
unui serviciu sau executarea unei lucrari in
folosul sau, situatie ce nu o identificdm in ca-
zul pretinsului donatar. §i in genere, aceste
probleme nici nu ar fi fost puse in discutie,
daca legiuitorul in textul de la art. 1199 nu
lega transmiterea ofertei de predarea bunu-
lui. Era mai simplu daca oferta de donatie
consta doar in transmiterea catre donatar
in scris, pe suport de hartie, pe calea comu-
nicarii electronice sau prin alte mijloace de
comunicare, informatia ce exprima intentia
de a dona. Or, dupa esenta sa, in sensul re-
glementarii institutiei ofertei (art. 1029 CC),
oferta de a contracta este propunerea, adre-
sata unei sau mai multor persoane, care
contine toate clauzele esentiale ale viitorului
contract si care reflectd vointa ofertantului de
a fi legat prin acceptarea ofertei, iar simpla
transmitere a bunului nu poate vorbi despre
toate cauzele esentiale ale viitorului contract,
cu toate ca donatarul nu se obliga la nimic.

Si cum raméne atunci cu donatia
conditionata,doarlegiuitorulnumentioneaza
nimic despre inaplicabilitatea dispozitiilor
art. 1199 asupra raportului reglementat prin
art. 1204 si nici in sens invers? Prin urmare,
spre simplificarea lucrurilor, am propune re-
vizuirea normei de la art. 1199 CC in varian-
ta ce urmeaza:

In cazul in care donatia se incheie intre
absenti (pentru ca oferta de donatie opereaza
doar intre absenti) donatorul va emite catre
donatar, prin orice forma de comunicare, o
oferta de donatie. Transmitatorul poate sta-
bili donatarului un termen rezonabil in in-
teriorul cdruia trebuie sa declare ca accepta
sau ca refuza sa accepte donatia. Daca la ex-
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clearly explains what enrichment means, that
is, a situation in which a person is enriched
by increasing his/her patrimony, using an-
other’s goods, benefiting from a service or
a work assignment performed for him/her.
This situation we do not identify in the case
of the alleged donee. Generally speaking,
these problems would not have been dis-
cussed, if the legislator, in the provision of
the art. 1199 had not related the transmis-
sion of the offer to the surrender of the good.
It was simpler if the donation offer consisted
only in transmitting to the donee in writing
from, on paper, by electronic communica-
tion, or by other means of communication,
the information that expresses the intention
to donate. According to its essence, for the
purpose of regulating the institution of the
offer (art. 1029 CC), the offer to contract is
the proposal, addressed to one or more per-
sons, which contains all the essential clauses
of the future contract and which reflects the
will of the offerer to be bound by acceptance.
And the simple transmission of the good
cannot express all the essential causes of the
future contract, although the donee does not
get obliged to commit anything.

Let’s see what happens with the condi-
tional donation, taking into account the fact
that the legislator does not mention anything
about the inapplicability of the provisions of
art. 1199 on the report regulated by art. 1204
and not vice versa. Therefore, to simplify
things, we propose a revision of the rule of law
from art. 1199 CC in the following version:

In case the donation is concluded be-
tween the absentees (because the donation
offer operates only between the absentees)
the donor will issue a donation offer to the
donee, through any means of communica-
tion. The transmitter may set a reasonable
deadline within the donee must declare that
he/she accepts or refuses to accept the dona-
tion. If at the end of the deadline, the donee
does not notify the donor of the acceptance
of the offer, it is considered rejected.

Pre-contract of donation

Although it appears in the donation
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pirarea termenului donatarul nu a anuntat
pe donator despre faptul acceptarii ofertei,
atunci aceasta se considera respinsa.

Antecontractul de donatie

Desi apare in compartimentul donatiei
sub o noua formuld juridica, institutia ante-
contractului de donatie substituie, intr-un fel
sau altul, institutia promisiunii de donatie,
reglementata la art. 830 al Codului civil in
redactia de pana la 15.11.2018, considerand-
0 o variantd mult mai reusita, proprie doar
contractului de donatie. Printre altele, ea este
reglementata, actualmente, si in cuprinsul
noului Cod civil al Romaniei, la art. 1014.

Revenind la vechea reglementare din
perspectiva analizei coroborate (art. 1200 cu
art. 999 CQC), identificam ca asa cum ante-
contractul este contractul prin care o parte
(promitent) se obliga fata de cealalta parte
(beneficiar) sa incheie in viitor un alt con-
tract (contract definitiv) la cererea beneficia-
rului, tot astfel si promisiunea de donatie era
consideratd un contract ce contine promisi-
unea de a transmite in viitor un bun. Chiar si
conditia de valabilitate ceruta pentru aceste
doua forme de precontracte este aceeasi (for-
ma autenticd), iar nerespectarea ei, in ambele
cazuri, exclude dreptul la executare silita.

Totusi promisiunea de donatie ramane
a fi, in opinia noastra, o forma simplificata de
antecontract si specifica doar donatiei. Este
simplificata, deoarece nu impune stabilirea
clauzelor esentiale ale contractului definitiv
asa cum cere alin. (2) al art. 999 CC. Prin
urmare, ea produce efecte juridice doar in
cazul in care donatorul si-a indeplinit pro-
misiunea, respectiv, acesta poate sa refuze
indeplinirea obligatiei din cauze specifice
imposibilitatii de a dona (periclitarea propri-
ei stari patrimoniale sau generarea in even-
tual a imposibilitati onorarii obligatiilor fata
de terti).

Insa, in cazul antecontractului, prin
aplicarea normei de la art. 1000 alin. (1), in
cazul neexecutarii fara justificare a obligatiei
promitentului de a incheia contractul defini-
tiv, beneficiarul poate cere instantei de jude-

compartment under a new legal formula,
the institution of the donation pre-contract
substitutes, in one way or another, the in-
stitution of the donation promise, regulated
in art. 830 of the Civil Code in the editorial
until 15.11.2018, considering it a much more
successful version specific only to the dona-
tion contract. Among other things, it is cur-
rently regulated, also in the new Civil Code
of Romania, in art. 1014.

Returning to the old regulation from
the perspective of the corroborated analysis
(art. 1200 with art. 999 CC), we identify that
as the pre-contract is the contract by which
one party (promising) becomes obliged to
the other party (beneficiary) to conclude an-
other contract in the future (final contract)
at the request of the beneficiary. Likewise
the promise of donation was considered a
contract containing the promise to trans-
mit a good in the future. Even the condi-
tion of validity required for these two forms
of pre-contract is the same (the authentic
form), and its non-compliance, in both cas-
es, excludes the right of forced execution.

However, the promise of donation re-
mains, in our opinion, a simplified form of
pre-contract and specific only for donation.
It is simplified because it does not require the
establishment of the essential clauses of the
definitive contract as required by par. 2 of
the art. 999 CC. Therefore, it produces legal
effects only if the donor has fulfilled his/her
promise, respectively, he/she can refuse the
fulfillment of the obligation due to specific
reasons of the impossibility to donate (the
danger of his own patrimonial state or the
possible generation of the impossibility to
fulfill the obligations towards third parties).

However, in the case of the pre-con-
tract, by applying the rule of law from art.
1000 par. 1, in the case of non-execution
without justification of the promising party’s
obligation to conclude the definitive contract,
the beneficiary may ask the judicial court to
give a ruling that would take the place of a
definitive contract.

Therefore, already being a party to the



catd sa pronunte o hotarare care sa tinad loc
de contract definitiv.

Prin urmare, fiind deja parte la con-
tractul de donatie, promitentul - actual do-
nator, nu va putea invoca norma de la art.
1200 alin. (3) CC (dreptul de a cere execu-
tarea silita in natura a antecontractului de
donatie este exclus, deoarece aici se va cere
executarea contractului si nu a antecontrac-
tului, fapt ce in cazul promisiunii de donatie
nu se admitea acest lucru.

Din aceste considerente, optand
pentru mentinerea institutiei promisiunii
de donatie ca una distincta si proprie con-
tractului de donatie, in textul ce urmeaza
vom mai face referire la ea, din perspectiva
imbunatatirii continutului textului prin care
urmeaza a fi reglementata.

Obligatii de natura precontractuala

O reglementare binevenitd in noua
redactie a Codului civil autohton o consti-
tuie cea prin care se concretizeaza obligatia
notarului de informare precontractuala, idee
destul de inspirata, tindnd cont de insem-
natatea donatiei dupa efectele sale ce pot
afecta donatorul prin diminuarea patrimo-
niului sdu, mai ales, tinand cont si de regula
irevocabilitatii actului prin care s-a dispus cu
titlu gratuit. Cu toate acestea, ne exprimam
regretul fatd de decizia legiuitorului de a im-
pune notarului aceasta obligatie doar atunci
cand obiectul donatiei il constituie un bun
imobil cu destinatie locativa. Intuim totusi
ca aceasta decizie vine din considerentul
prevenirii unei eventuale confuzii din partea
donatorului, explicandu-i-se diferenta dintre
contractul de donatie si contractul privind
transmiterea bunului cu conditia intretinerii
pe viatd, confuzie de care au beneficiat in ul-
timii ani nenumarati escroci.

Asadar, potrivit prevederilor
mentionate in art. 1201 al CC, daca obiect
al donatiei este un bun imobil cu destinatie
locativa, notarul care autentifica contractul
de donatie este obligat, inainte de incheierea
contractului:

a) sa 1i transmitd donatorului persoa-
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donation contract, the promising - current
donor will not be able to invoke the rule of
law from art. 1200 par. 3 CC (the right to re-
quest the forced execution for the pre-con-
tract of donation is excluded because, in fact,
the execution of the contract and not the
pre-contract will be required, which in the
case of the donation promise is not allowed.)

Taking into account the reasons men-
tioned above, choosing to maintain the insti-
tution of the donation promise as a distinct
and specific to the contract of donation, in
the following text we will refer to it from the
perspective of improving the content of the
text to be regulated.

Obligations of a pre-contractual kind

An appreciated regulation in the new
redaction of the national Civil Code is an
assumption that materializes the obligation
of the notary regarding the pre-contractu-
al informing. This comes to be a definitely
inspired idea taking into account the signif-
icance of the donation after its effects on the
donor by diminishing his/her patrimony, es-
pecially, considering as a rule the irrevoca-
bility of the act by which it was arranged free
of charge. However, we regret the decision of
the legislature to impose this obligation on
the notary only when the object of the do-
nation constitutes a real estate with a resi-
dential purpose. We believe, however, that
this decision comes from the prevention of a
possible donor’s confusion. It is important to
provide explanation to the donor concerning
the difference between the contract of dona-
tion and the contract on the transmission of
the good with the condition of life mainte-
nance. Many fraudsters have benefited from
this confusion during the recent years.

Therefore, according to the provisions
mentioned in art. 1201 of the CC, if the ob-
ject of the donation is an immovable good
with a residential purpose, the notary au-
thenticating the donation contract is obliged
before the conclusion of the contract:

a) to transmit to the donor (as a nat-
ural person) the information on paper, by
signature, written in a simple and intelligi-
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na fizica, contra semnatura, informatia pe
suport de hartie, redactata intr-un limbaj
simplu si inteligibil, intr-o limba in care do-
natorul poate sa comunice, ca donatarul nu
are, in baza contractului de donatie, nicio
obligatie de intretinere a donatorului si nu
are nicio obligatie de a asigura donatorului
spatiu locativ, cu exceptia cazului in care o
asemenea sarcind s-a stipulat in contractul
de donatie;

b) sa ii explice donatorului persoana fi-
zica, intr-o limba in care acesta poate comu-
nica, informatia transmisa conform lit. a).

Forma antecontractului si a contractu-
lui de donatie

Potrivit art. 1200 alin. (3) al Codului
civil in noua sa redactie, indiferent de natura
bunului, antecontractul de donatie se inche-
ie in forma autentica, aceeasi conditie fiind
impusa si contractului de donatie, precum si
sanctiunea nerespectarii formei autentice, in
principiu, este aceeasi.

Totusi, prin exceptie, nerespectarea
formei autentice nu afecteaza valabilitatea
contractului de donatie daca bunul donat a
fost predat donatarului.

De fapt, dacd e sa acordam atentie mo-
dului de reglementare a conditiei de forma
a contractului de donatie, atunci se observa
0 usoara oscilatie intre forma autentica si
cea verbald echilibratd de conditia realizarii
traditiunii.

Adica donatia este valabild daca se res-
pecta forma autentica sau in lipsa ei, daca a
avut loc transmiterea bunului de la donator
catre donatar.

Observam deci, caracterul real al
donatiei de bunuri mobile joaca rolul deter-
minant in considerarea valabilitatii actului
prin care s-a dispus, traditiunea fiind cea
care isi spune ultima cuvantul. Si in genere,
daca e sa ne intoarcem putin in istorie, forma
solemna a contractului de donatie nu prea a
contat, au fost momente cand nu se cerea
pentru existenta donatiei, desi o Constitutie
aimparatului Constantin a impus necesitatea
unui act scris pentru valabilitatea donatiei,

ble manner, in a language known by donor,
that the donee is not obliged, under the do-
nation contract, to provide any maintenance
support for the donor, and the donee has no
obligation to provide the donor with living
space, unless such a task is stipulated in the
donation contract;

b) to explain to the donor (as a natural
person) the information transmitted accord-
ing to the letter a) in a language in which the
donor can communicate.

Form of the pre-contract and the dona-
tion contract

According to the art. 1200 par. 3 of the
Civil Code in its new redaction, regardless
the kind of the good, the pre-contract of do-
nation is concluded in authentic form. The
same condition is imposed on the donation
contract. The sanction of not respecting the
authentic form is the same.

However, as an exception, the fact of
not respecting the authentic form does not af-
fect the validity of the donation contract if the
donated good was handed over to the donee.

In fact, if we pay attention to the way
of regulation on the form condition of the
donation contract, then there is a slight oscil-
lation between the authentic and the verbal
form balanced by the condition of carrying
on the tradition.

That is, the donation is valid if the au-
thentic form is respected. The donation is
valid even if the authentic form is absent in
case the transfer of the good from the donor
to the donee took place.

We observe, therefore, the real char-
acter of the donation of movable property
plays the determining role in considering the
validity of the act by which it was ordered.
The tradition is decisive. And generally, if we
go back in history, the solemn form of the
donation contract did not matter. There were
instances when it was not required for the
existence of the donation, although a Consti-
tution of the Roman Emperor Constantine
imposed the necessity of a written act for
the validity of the donation. The following
emperors gave up this form, declaring valid



imparatii care au urmat au renuntat la aceas-
ta forma, declarand valabile donatiile facute
fara niciun act scris, et sine scripto, si chiar
fara martori, cand dovada existentei lor pu-
tea sa rezulte din alte documente [12, p. 199].

Alta este insa situatia donatiei ce are ca
obiect un bun imobil, unde simpla transmi-
tere a bunului imobil, evident, prin mijloa-
cele sale specifice, nu mai este suficienta si
prioritara in fata autentificarii pentru consi-
derarea donatiei drept valabil incheiate. Or,
in cazul bunurilor imobile, situatia este in-
versa, forma autentica fiind obligatorie si nu
alternativa pentru validitate, fapt impus de o
norma cu caracter general.

Prin urmare, art. 323 lit. a) din Codul
civil stabileste expres ca forma autentica a
actului juridic este obligatorie:

a) daca actul juridic are ca obiect in-
strainarea bunurilor imobile.

Mai mult, pentru valabilitatea desavar-
sitd a donatiei ce are ca obiect un bun imobil
se mai adauga si cea de-a treia conditie, ceru-
ta pentru realizarea transferului dreptului de
proprietate, potrivit careia in cazul bunurilor
imobile, dreptul de proprietate se dobdandeste
la data inregistrdrii in registrul bunurilor
imobile, cu exceptiile previzute de lege (art.
510 alin. (2) CC).
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In acest articol ne propunem si analizim
principalele prioritati privind modul de aduce-
re a legislatiei de mediu a RM in conformitate cu
legislatia de mediu a UE. Vom incerca sa definim
principalele obligatii asumate de RM in domeniul
protectiei mediului, al utilizarii rationale a resurse-
lor naturale si al asigurarii securitatii mediului in ca-
drul procesului de integrare europeana. Se constati
cd dezvoltarea viitoare a legislatiei de mediu a RM
necesita, in special, o intelegere pe care principii se
intemeiaza legislatia UE privind mediul, legaturile
pe care le urmeaza dezvoltarea acesteia si sursele pe
care le acopera.

Cuvinte-cheie: legislatia de mediu a RM, legislatia
de mediu a UE, proces de integrare europeand, securitatea
ecologicd, standardele Uniunii Europene.

In this article we aim to analyze the main pri-
orities regarding the way to bring the environmental
legislation of the Republic of Moldova in line with
the EU environmental legislation. We will try to de-
fine the main obligations assumed by the Republic
of Moldova in the field of environmental protection,
rational use of natural resources and environment
security in the process of European integration. It
is noted that the future development of the environ-
mental legislation of the RM requires, in particular,
an understanding of the principles underlying the
EU environmental legislation, the links to its devel-
opment and the sources it covers.

Keywords: environmental legislation of the Re-
public of Moldova, European Union environmental legis-
lation, European integration process, ecological security,
standards of the European Union.

Introducere. Procesele de integrare ce
au loc pe diferite regiuni si pe diferite con-
tinente intre tari cu traditii juridice diferi-
te se deosebesc dupd, continut si volum. O
conditie obligatorie pentru procesele de in-
tegrare care au loc in lume este compatibi-
litatea transformarii juridice, economice si
socio-politice a statelor care se unesc.

In plus, accelerarea si aprofundarea
proceselor de integrare ridica in fata state-
lor moderne problema necesitatii de a gasi
un model optim de interactiune juridi-
cd internationald, care permit sd integreze
cel mai eficient experienta internationala
in sistemul juridic national. Tocmai in do-

Introduction. The processes of inte-
gration that take place in different regions
and on different continents between coun-
tries with different legal traditions, differ in
pace, content and volume. A compulsory
condition for the integration processes tak-
ing place in the world is the compatibility of
the legal, economic and socio-political trans-
formation of the uniting states.

In addition, the acceleration and deep-
ening of the integration processes raises the
problem of the need to find an optimal mod-
el of international legal interaction in the face
of modern states, which allow integrating the
international experience more effectively into
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meniul reglementarii relatiilor pentru asi-
gurarea securitatii mediului este nevoie de
consecventa si necesita coerenta, dobandind
un caracter primordial datoritd unitatii pro-
ceselor si fenomenelor naturale si datorita
necesitatii unor masuri coordonate pentru
reglementarea acestora. Schimbarile negati-
ve in mediu incurajeaza societatea sa acorde
prioritate masurilor care vizeaza reglemen-
tarea legald a utilizarii echilibrate ecologic a
resurselor naturale. De aceea la etapa actua-
la de dezvoltare cautarea unor modalitati de
coexistenta armonioasa a societatii si naturii
vii, stabilirea unui echilibru intre interesele
economice si de mediu ale oamenilor devin
din ce in ce mai importante. Avand in ve-
dere acest lucru, problemele de apropiere a
legislatiei de mediu a RM de cea a UE si asigu-
rarea indeplinirii obligatiilor internationale
in domeniul protectiei mediului sunt do-
menii importante si relevante in cercetarea
stiintifica.

Pentru RM, aderarea la UE este un
obiectiv strategic. Aceasta este calea de mo-
dernizare a economiei, posibilitatea de a atra-
ge investitii, accesul pe piata comunitatilor
europene si pe pietele mondiale etc. Inte-
grarea europeana este cheia stabilitatii unui
sistem politic democratic, aprofundarea cul-
turii democratiei, respectarea drepturilor
omului, consolidarea securitatii nationale
si securitatea cetdtenilor, armonizarea
legislatiei in toate domeniile, inclusiv in cele
de mediu. Aici trebuie sa mentiondam ca RM
este una din primele tari CSI care a incheiat
un acord de parteneriat si cooperare (acor-
dul a fost semnat la 28 noiembrie 1994 si a
intrat in vigoare la 1 iulie 1998 pentru o du-
rata initiald de 10 ani), acest aranjament asi-
gurd baza colaborarii tarii noastre cu UE in
domeniul politic, comercial, economic, juri-
dic, cultural-stiintific etc. Biroul de Infor-
mare al Consiliului Europei a fost infiintat la
Chisinau pe data de 30 iunie 1997 la solicita-
rea guvernului Republicii Moldova, care si-a
exprimat sustinerea democratiei precum si
transformarile economice.

the national legal system. It is precisely in the
field of regulating relations for the security
of the environment that is needed for con-
sistency and requires consistency, acquiring
a fundamental character due to the unity of
processes and natural phenomena and due to
the need for coordinated measures for their
regulation. Negative changes in the environ-
ment encourage the society to give priority
to the measures aimed at the legal regulation
of the ecologically balanced use of natural re-
sources. Therefore, at the present stage of de-
velopment, the search for ways of harmoni-
ous coexistence of society and living nature,
establishing a balance between the economic
and environmental interests of people, is be-
coming more and more important. With this
in mind, the problems of approximating the
environmental legislation of the Republic of
Moldova to the EU and ensuring the fulfill-
ment of international obligations in the field
of environmental protection are important
and relevant fields in scientific research.
Joining the EU is a strategic objective
for Moldova. This is the way of moderniz-
ing the economy, the possibility of attract-
ing investments, the access to the market of
the European communities and to the world
markets etc. European integration is the key
to the stability of a democratic political sys-
tem, deepening the culture of democracy,
respecting human rights, strengthening na-
tional security and citizen security, harmo-
nizing legislation in all areas including the
environment. We should mention here that
the Republic of Moldova is one of the first
CIS countries to conclude a partnership and
cooperation agreement (the agreement was
signed on November 28, 1994 and entered
into force on July 1, 1998 for an initial period
of 10 years), this arrangement ensures the ba-
sis of our country’s cooperation with the EU
in the political, commercial, economic, legal,
cultural-scientific field, etc. The Information
Council of the Council of Europe was set up
in Chisinau on June 30, 1997 at the request of
the Government of the Republic of Moldova,



Extinderea Uniunii Europene de la 1
mai 2004 a determinat o schimbare istorica
pentru Uniune in termeni politici, geografi-
ci si economici, consolidind in continuare
interdependenta politica si economica din-
tre UE si R. Moldova. Extinderea ofera UE
si R. Moldova oportunitatea de a dezvolta o
relatie de continua apropiere mergand din-
colo de cooperare, de a implica intr-o ma-
surd semnificativd integrarea economica si
de a aprofunda cooperarea politica. UE si R.
Moldova sunt determinate sa utilizeze aceasta
ocazie pentru a-si consolida relatiile si a pro-
mova stabilitatea, securitatea si bunastarea.
Integrarea statului in UE, desigur, necesita
schimbari in diferite sfere ale vietii publice,
politice, economice, sociale, culturale etc.
Totusi trebuie sa recunoastem ca dreptul
este elementul central al mecanismului de
integrare europeand. De aceea elementele-
-cheie ale integrarii cu succes a RM in UE
este atingerea unui anumit nivel de coerenta
a legislatiei tarii noastre si a practicilor de
punere in aplicare a acesteia cu legislatia UE.
De fapt, armonizarea sau modificarea legis-
latiei nationale care reglementeaza utilizarea,
protejarea, conservarea resurselor natura-
le are loc astfel incat cerintele relevante ale
legislatiei UE sa fie integrate pe deplin in
sistemul legislativ al RM, ceea ce ne face sa
consideram ca este unul din primii pasi spre
integrarea RM in UE in ceea ce priveste le-
gislatia privind mediul.

Unul din obiectivele pe care UE le sta-
bileste pentru sine si pentru fiecare stat care
intentioneaza sa devina un stat membru este
ca fiecare stat sa se straduie sa aiba un nivelul
ridicat de protectie si imbunatatire a mediu-
lui. In consecintd, dezvoltarea legislatiei de
mediu a RM in stadiul actual ar trebui sa aiba
loc tocmai in lumina proceselor de integrare
europeana.

Metode si materiale utilizate. Studiul
efectuat a avut la baza cercetarea legislatiei
nationale si internationale (UE) in domeniu
de mediu. Au fost utilizate urmatoarele meto-
de: juridica, sistemica, logica si comparativa.
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which expressed its support for democracy
as well as economic transformations.

The enlargement of the European Un-
ion from May 1, 2004 has led to a historical
change for the Union in political, geograph-
ical and economic terms, further strength-
ening the political and economic interde-
pendence between the EU and Moldova.
Enlargement offers the EU and Moldova the
opportunity to develop a continuous close
relationship beyond cooperation, to signifi-
cantly involve economic integration and to
deepen political cooperation. EU and Mol-
dova are determined to use this opportu-
nity to strengthen their relationships and
promote stability, security and well-being.
State integration in the EU, of course, re-
quires changes in different spheres, like pub-
lic, political, economic, social, cultural, etc.
However, we must recognize that law is the
central element of the European integration
mechanism. Therefore, the key elements
of successful integration of the Republic of
Moldova into the EU are to achieve a cer-
tain level of coherence of the legislation of
our country and of the practices of its im-
plementation with the EU legislation. In fact,
the harmonization or modification of the na-
tional legislation regulating the use, protec-
tion, conservation of natural resources takes
place in such a way that the relevant require-
ments of EU law are fully integrated into the
legislative system of the Republic of Moldo-
va, which makes us consider that it is one of
the first steps towards the integration of the
Republic of Moldova into the EU regarding
the environmental legislation.

Among the goals that the EU sets for
itself and for each state that intends to be-
come a member state is that every state
strives to have a high level of environmental
protection and improvement. Consequently,
the development of the environmental legis-
lation of the Republic of Moldova in the cur-
rent state should take place precisely in the
light of the European integration processes.

Methods and materials used. The
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Rezultate obtinute si discutii. Prin-
cipiile generale pe care ar trebui sa se ba-
zeze, printre altele, reglementarea relatiilor
de punere in aplicare a politicii de mediu a
UE sunt incluse in Tratatul UE, Tratatul de
functionarea UE, Carta Drepturilor Funda-
mentale si Conventia Europeana pentru Apa-
rarea Drepturilor Omului si a Libertatilor
Fundamentale, precum si a directivelor UE.
O astfel de gama larga de obligatii contrac-
tuale ajuta la asigurarea unui echilibru intre
fundamentele economice ale dezvoltarii UE
si protectia mediului natural. Pentru RM,
este foarte important sa se stabileascd modele
specifice de punere in aplicare a politicilor si
practicilor relevante in UE pentru transferul
acestora in sistemul juridic national, deoare-
ce problemele legate de legislatia de mediu
si de dreptul mediului nu sunt doar formele
juridice si procedurile legale. Aceasta este in
primul rand o chestiune de fond, o intrebare,
in multe privinte, a unei alegeri de valoare.
In plus, legislatia UE in materie de mediu,
pe langa principiile de baza ale functionarii
ordinii juridice a UE in ansamblul sau, are
un sistem propriu de obiective, principii,
proceduri specifice de luare a deciziilor pri-
vind o gama larga de probleme: poluarea
mediului si a climei, gestionarea deseurilor si
substantelor periculoase pentru mediu, con-
servarea naturii etc. Un loc important in re-
glementarea juridica a relatiilor de mediu in
UE, impreuna cu directivele il ocupa practica
judiciard a Curtii Europene de Justitie, care
deseori se confrunta cu necesitatea abordarii
problemelor de mediu, prin completarea si
dezvoltarea legislatiei UE in materie de me-
diu.

Trebuie remarcat faptul ca inceputul
numaratoarei inverse a momentului for-
marii si dezvoltarii dreptului mediului al
comunitatii europene poate fi considerat
anul 1968, cand Adunarea Generald a ONU
a adoptat rezolutia nr.2398, prin care se pre-
vedea convocarea unei conferinte mondiale
asupra mediului, care a stat la baza pregatirii
primei conferinte mondiale privind mediul.

study was based on researching national and
international (EU) environmental laws. The
following methods were used: legal, system-
ic, logical and comparative.

Results obtained and discussions. The
general principles, which should be based,
inter alia, on the regulation of relations for
the implementation of EU environmental
policy, are included in the EU Treaty, the
Treaty on the Functioning of the EU, the
Charter of Fundamental Rights and the Eu-
ropean Convention for the Protection of Hu-
man Rights and of Fundamental Freedoms
as well as EU directives. Such a wide range
of contractual obligations helps to ensure a
balance between the economic fundamen-
tals of EU development and the protection
of the natural environment. For the Republic
of Moldova, it is very important to establish
specific models for the implementation of
the relevant policies and practices in the EU
for their transfer to the national legal system,
because the issues related to environmental
legislation and environmental law are not
just legal forms and legal procedures. This
is primarily a question of substance, a ques-
tion, in many respects, of a choice of value.
EU environmental law, in addition to the ba-
sic principles of the functioning of the EU
legal order as a whole, has its own system of
objectives, principles, specific decision-mak-
ing procedures on a wide range of issues:
environmental pollution and climate, waste
management and environmentally hazard-
ous substances, nature conservation, etc. An
important place in the legal regulation of
environmental relations in the EU, together
with the directives is the judicial practice of
the European Court of Justice, which often
faces the need to address environmental is-
sues, by supplementing and developing EU
environmental law.

It should be noted that the beginning
of the inverted counting of the moment of
formation and development of the environ-
mental law of the European community can
be considered in 1968, where the UN Gener-



Astfel, in urma mai multor pregatiri din par-
tea reprezentantilor statelor membre intre 5
si 16 iunie 1972 a avut loc conferinta ONU
privind mediul de la Stockholm [2]. In ca-
drul conferintei au fost aprobate un numar
mare de texte, printre care o declaratie ge-
nerala, adoptate prin aclamatii 109 recoman-
dari care au constituit un ,,Plan de actiune”
si o rezolutie. Declaratia de la Stockholm a
fost ca o introducere generald in problemati-
ca mediului si a cuprins mai multe idei pre-
cum: omul este creatia si creatorul mediului
sau; elementul natural si cel pe care omul I-a
creat el insusi sunt indispensabile bunastarii
si exercitarii depline a drepturilor si liberta-
tilor sale fundamentale, inclusiv dreptul la
viatd; protectia si ameliorarea mediului au o
importanta majora pentru bunastarea popu-
latiei si dezvoltarea ei etc. Astfel, in anul 1973
si 1977au fost adoptate primul si cel de-al
doilea program comunitar de actiune pentru
mediu, care contine principalele obiective ale
politicii comunitatii europene, printre care,
in special, prevenirea poluarii, utilizarea re-
dusa a resurselor naturale si a naturii, care
pot afecta in mod semnificativ echilibrul eco-
logic, introducerea principiului ,,poluatorul
plateste”, luarea in considerare a impactului
asupra mediului in stadiile incipiente ale lu-
arii deciziilor, prevenirea impactului trans-
frontalier, definirea unui concept pe termen
lung al politicii europene de mediu.

Apoi, in anii °70 ai secolului al XX-lea,
a fost format conceptul european al legislatiei
de mediu si de drept al mediului ca un re-
zultat indirect al compromisului celor doua
abordari, la prima vedere, incompatibile in-
tre ele. Una dintre aceste abordari se bazeaza
pe indicatori obiectivi, care la randul lor se
bazeaza pe criterii stiintifice pentru starea
de conservare a naturii, praguri de poluare,
abordare ecosistemica, randamente durabi-
le, capturi totale admisibile etc. Aceste cri-
terii sunt indreptate spre protejarea biosferei
ca atare si se formeaza pe baza unei analize
stiintifice a tipurilor de risc ecologic. O ast-
fel de abordare stiintifica este in contradictie
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al Assembly adopted resolution on the basis
of the preparation of the first world environ-
mental conference. Thus, following several
preparations by the representatives of the
Member States between 5 and 16 June 1972,
the UN conference on the environment in
Stockholm was held [2]. At the conference, a
large number of texts were approved, among
which a general statement, adopted by the
acclamation of 109 recommendations which
constituted an “Action Plan” and a resolu-
tion. The Stockholm Declaration was a gen-
eral introduction to environmental issues
and included several ideas such as: man is
the creation and creator of his environment;
the natural element and the one that man
has created himself are indispensable to the
well-being and full exercise of his fundamen-
tal rights and freedoms, including the right to
life; environmental protection and improve-
ment are of major importance for the wel-
fare of the population and its development,
etc. Thus, in 1973 and 1977, the first and the
second Community Action Program for the
environment were adopted, which contains
the main objectives of the European Com-
munity policy, among which, in particular,
the prevention of pollution, the reduced use
of natural resources and nature, which can
significantly affect the ecological balance, the
introduction of the “polluter pays” principle,
the environmental impact taking into ac-
count in the early stages of decision making,
the prevention of cross-border impact, the
definition of a long-term concept of Europe-
an environmental policy.

Then, in the 1970s of the 20th century,
the European concept of environmental leg-
islation and environmental law was formed
as an indirect result of the compromise of the
two approaches, at first glance, incompatible
with each other. One of these approaches is
based on objective indicators, which in turn
are based on scientific criteria for the state
of nature conservation, pollution thresholds,
ecosystem approach, sustainable yields, to-
tal allowable catches, etc. These criteria are
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cu viziunea subiectiva a relatiei dintre ome-
nire si mediu, conform careia accentul de
bazd se pune pe miasurarea calitatii vietii. In
consecintd, anumite aspecte ale mediului ar
trebui protejate nu datorita rolului pe care il
joaca in ecosistem, ci avand in vedere rolul
lor in viata umana sau valoarea lor econo-
mica. Prin urmare, protectia biosferei este
dependentd de interesele umanitatii. Echi-
librarea intereselor sociale, economice si de
mediu devin un element al conceptului de
dezvoltare durabila si serveste drept funda-
ment al politicii europene.

Dupa conferinta de la Stockholm si ce-
lelalte evenimente mondiale/europene men-
tionate mai sus, mediul planetei a continuat
sa se deterioreze. In aceasti situatie, s-a cau-
tat o noua abordare, mai eficientd, care avea
sa se reflecte intr-o conceptie diferita asupra
problematicii generale a protectiei si conser-
varii factorilor naturali.

Trebuie remarcat faptul ca legislatia
UE in materie de mediu la etapa actuald este
cuprinzator dezvoltata si avansata, spre deo-
sebire de alte tari dezvoltate economic (Chi-
na, Japonia, SUA etc.). Pozitia comunitatii
reprezinta un punct de referinta in domeniul
mediului pentru comunitatea globald. Uni-
unea Europeana opereaza in limitele acelor
competente care i-au fost conferite de tra-
tatele constitutive. Ele definesc domeniul
de aplicare a competentelor sale, precum si
domeniile in care UE si statele sale membre
au competente mixte. Astfel, mediul este acel
domeniu in care puterile sunt impartite intre
statele membre si comunititi. In cazul in care
in legislatia UE lipsesc norme care sa regle-
menteze actiunile intr-un domeniu separat
de protectie a mediului, atunci statele mem-
bre pot adopta in mod independent acte re-
levante. Actele juridice ale UE au suprematie
in domeniile reglementate, ele sunt obliga-
torii pentru statele membre. Uniunea Eu-
ropeana este parte la numeroase acorduri
si conventii internationale, competentele de
incheiere rezulta din art. 228 al Tratatului
de constituire a Comunitatii Europene[1].

aimed at protecting the biosphere as such
and are formed on the basis of a scientific
analysis of the types of ecological risk. Such
a scientific approach is in contradiction with
the subjective view of the relationship be-
tween humanity and the environment, ac-
cording to which the basic emphasis is placed
on measuring the quality of life. As a result,
certain aspects of the environment should be
protected not because of the role they play
in the ecosystem, but because of their role
in human life or their economic value. Con-
sequently, the protection of the biosphere is
dependent on the interests of humanity. Bal-
ancing social, economic and environmental
interests become an element of the concept
of sustainable development and serve as the
basis of European policy.

Following the Stockholm conference
and the other world / European events men-
tioned above, the planet’s environment con-
tinued to deteriorate. In this situation, a new,
more efficient approach was sought, which
would be reflected in a different conception
on the general issue of the protection and
conservation of natural factors.

It should be noted that EU environ-
mental law at the present stage is compre-
hensively developed and advanced, unlike
other economically developed countries
(China, Japan, USA, etc.). The position of
the community represents a reference point
in the environment for the global commu-
nity. The European Union operates within
the limits of those powers conferred on it by
the constituent treaties. They define the ap-
plication domain of its competences and the
areas in which the EU and its Member States
have mixed competences. Thus, the environ-
ment is that area in which powers are shared
between the Member States and communi-
ties. If, in EU law, rules governing actions in
a separate area of environmental protection
are lacking, then Member States can inde-
pendently adopt relevant acts. EU legal acts
have supremacy in the regulated areas, they
are mandatory for the Member States. The



Cerinta pentru actiunea directa a normelor
tratatului international sunt claritatea si cali-
tatea formularii, nu este necesara adoptarea
unui act special, ci siguranta destinatarului.

Reglementarile juridice ale UE in gene-
ral si reglementarile juridice de mediu (eco-
logice) in special, care obliga statele membre
sa adopte masuri de protectie a mediului,
constau in cinci grupuri principale de acte
juridice: directive, decizii, regulamente, reco-
mandari si rezolutii. La ele se mai adauga, de
asemenea, numeroase materiale informative
publicate, documente de program, care sunt
instrumente ponderate in reglementarea po-
liticii de mediu a UE. Trebuie remarcat faptul
ca directivele sunt principalele si cele mai efi-
ciente tipuri de acte juridice, deoarece obliga
statele membre ale UE sa aducd in confor-
mitate cu ele sistemele juridice nationale, si
anume sa le modifice sau sa le completeze in
conformitate cu directivele adoptate intr-o
anumita perioada. Acestea cuprind astfel de
probleme ca: monitorizarea nivelurilor de
poluare si evaluarea starii mediului; sistemul
informatic despre starea mediului; combate-
rea poludrii aerului, solului si a apei la nivel
local, regional si transfrontalier; productia
si utilizarea de energie durabila, eficienta si
ecologica; securitatea intreprinderilor; redu-
cerea volumului, reciclarea si eliminarea in
siguranta a deseurilor; protejarea padurilor;
conservarea diversitatii biologice, utilizarea
rationald a resurselor biologice si gestiona-
rea acestora; aplicarea parghiilor economice
si financiare; schimbarile climatice globale;
educatia si formarea in domeniul mediului
(ecologic) etc.

In stadiul actual al procesului de in-
tegrare europeana, principalul punct de
referintd este acordul de asociere dintre RM
si Uniunea Europeana realizat prin prisma
unui plan de actiuni UE-RM. Implementarea
Planului de Actiuni va avansa semnificativ
ajustarea legislatiei, normelor si standardelor
R. Moldova la cele ale Uniunii Europene. In
acest context, Planul de Actiuni va construi
o bazd solidd pentru integrarea economica
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European Union is a party to numerous in-
ternational agreements and conventions, the
powers of conclusion resulting from art.228
of the Establishing Treaty of the European
Community [1]. Requirement for direct ac-
tion of the rules of the international treaty
is clarity and quality of formulation, it is not
necessary to adopt a special act but the safety
(certainty) of the recipient is important.

EU legal regulations in general and
environmental legal regulations in particu-
lar, which oblige Member States to adopt
environmental protection measures, consist
of five main groups of legal acts: directives,
decisions, regulations, recommendations
and resolutions. There are also numerous
published informative materials, program
documents, which are weighted instruments
in the regulation of EU environmental poli-
cy. It should be noted that directives are the
main and most effective types of legal acts,
as they force EU Member States to bring
them into line with national legal systems,
namely to amend or supplement them in
accordance with directives adopted in a par-
ticular law period. These include such prob-
lems as: monitoring of pollution levels and
assessing the state of the environment; the
computer system regarding the state of the
environment; combating air, soil and water
pollution at local, regional and cross-border
levels; the production and use of sustainable,
efficient and environmentally friendly ener-
gy; business security; volume reduction, re-
cycling and safe disposal of waste; forest pro-
tection; conservation of biological diversity,
rational use of biological resources and their
management; the application of economic
and financial levers; global climate change;
environmental education and training (eco-
logical), etc.

At the current stage of the European
integration process, the main reference point
is the association agreement between the
Republic of Moldova and the European Un-
ion, realized through the perspective of an
EU-Moldova action plan. The implementa-
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bazata pe adoptarea si implementarea regu-
lilor si reglementarilor economice §i comer-
ciale, avand potentialul sa sporeasca comer-
tul, investitiile. Mai mult ca atat, el va ajuta
la elaborarea si implementarea politicilor si
masurilor vizdnd promovarea cresterii eco-
nomice si coeziunii sociale, reducerea sara-
ciei si protejarea mediului, contribuind astfel
la obiectivul pe termen lung al dezvoltarii
durabile [3].

In general, acea parte a acordului de
asociere care se referd la legislatia de mediu
acopera o gama larga de probleme de mediu.
Printre acestea, de o mare importantd sunt
considerate directivele privind prevenirea si
controlul cuprinzétor al poluarii cu deseuri,
calitatea apei, tratarea apelor reziduale (uza-
te) urbane si altele. Acordul defineste prin-
cipalele directii de dezvoltare a coopera-
rii bilaterale dintre RM si UE in domeniul
protectiei mediului si include, printre altele,
schimbarile climatice, managementul me-
diului, calitatea aerului si apei, deseurile,
protectia mediului, poluarea si substantele
chimice, modificarile genetice, poluarea fo-
nicd, protectia civilda a populatiei, taxele de
mediu etc.

La 30 decembrie 2016, Guvernul RM
aproba Planul national de actiuni pentru im-
plementarea Acordului de Asociere Republi-
ca Moldova-Uniunea Europeana in perioada
2017-2019 [4]. Prin acest plan RM a armoni-
zat legislatia RM la legislatia UE in domeniul
protectiei mediului. Astfel, in art.86 capitolul
16 al planului respectiv se mentioneaza ca
partile RM-UE isi dezvolta si isi consolideaza
cooperarea in chestiuni legate de mediu, con-
tribuind astfel la obiectivul pe termen lung
privind dezvoltarea durabila si ecologizarea
economiei. Se prevede ca protectia sporita a
mediului va aduce beneficii cetatenilor si in-
treprinderilor din UE si din Republica Mol-
dova, inclusiv prin imbunatatirea sanatatii
publice, prin conservarea resurselor natura-
le, prin sporirea eficientei economice si eco-
logice, prin integrarea mediului in alte do-
menii de politica, precum si prin utilizarea

tion of the Action Plan will significantly ad-
vance the adjustment of the laws, norms and
standards of Moldova to those of the Euro-
pean Union. In this context, the Action Plan
will build a solid foundation for economic
integration based on the adoption and im-
plementation of economic and commercial
rules and regulations, with the potential to
increase trade, investments. Moreover, it
will help to develop and implement policies
and measures aimed at promoting economic
growth and social cohesion, reducing pov-
erty and protecting the environment, thus
contributing to the long-term objective of
sustainable development [3].

In general, that part of the association
agreement that refers to environmental legis-
lation covers a wide range of environmental
issues. Among them, of great importance, are
the directives on comprehensive pollution
prevention and control, on water quality,
on the treatment of (waste) urban and other
waste water. The agreement defines the main
directions for the development of bilateral
cooperation between the Republic of Moldo-
va and the EU in the field of environmental
protection and includes, but is not limited to,
climate change, environmental management,
air and water quality, waste, environmental
protection, pollution and chemicals, genetic
changes, noise pollution, civil protection of
the population, environmental taxes, etc.

On December 30, 2016, the Govern-
ment of Moldova approved the National
Action Plan for the implementation of the
Association Agreement Republic of Mol-
dova-European Union for the period 2017-
2019 [4]. Through this plan Moldova has
harmonized the legislation of the Republic of
Moldova with the EU legislation in the field
of environmental protection. Thus, in art.86
chapter 16 of the respective plan it is men-
tioned that the Moldovan-EU parties devel-
op and strengthen their cooperation on en-
vironmental issues, thus contributing to the
long-term objectives on sustainable develop-
ment and greening the economy. Increased



de tehnologii moderne, mai curate, care sa
contribuie la modele de productie mai sus-
tenabile. Dupa cum observam, indeplinirea
acestor obligatii juridice internationale a
RM are loc prin cooperare. Cooperarea vi-
zeaza conservarea, protejarea, imbunatatirea
si reabilitarea calitatii mediului, protectia
sanatatii umane, utilizarea durabild a resur-
selor naturale si promovarea masurilor la
nivel international pentru a aborda proble-
mele legate de mediu la nivel regional sau
global, inclusiv in urmatoarele domenii: (a)
guvernanta in materie de mediu si aspecte
orizontale, inclusiv o evaluare a impactului
asupra mediului si o evaluare strategica de
mediu, educatia si formarea, raspunderea
pentru daune aduse mediului, combaterea
infractiunilor impotriva mediului, coope-
rarea transfrontalierd, accesul la informatii
in materie de mediu, la procesele de luare a
deciziilor si la procedurile de control admi-
nistrativ si judiciar eficace; (b) calitatea aeru-
lui; (c) calitatea apei si gestionarea resurse-
lor de apa, inclusiv gestionarea riscurilor de
inundatii, deficitul de apa si seceta; (d) gesti-
onarea deseurilor si a resurselor, precum si
transferul deseurilor; (e) protejarea naturii,
inclusiv conservarea si protectia diversitatii
biologice si peisagistice; (f) poluarea indus-
triald si riscurile industriale; (g) produsele
chimice; (h) poluarea fonica; (i) protectia so-
lului; (j) mediul urban si rural; (k) taxele si
redeventele de mediu; (1) sistemele de moni-
torizare si de informare in domeniul mediu-
lui; (m) inspectiile si asigurarea respectarii
legii; (n) ecoinovarea, inclusiv cele mai bune
tehnologii disponibile.

Republica Moldova realizeaza apropi-
erea legislatiei sale nationale de mediu de
actele normative ale UE si de instrumente-
le internationale mentionate in anexa XI a
acordului de asociere RM-UE in perioada
2017-2019 [4, pct.91 cap.16], si anume:

a) Guvernarea in domeniul mediului si
integrarea politicii de mediu in celelalte poli-
tici (Directiva 2011/92/UE a Parlamentului
European si a Consiliului din 13 decembrie
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environmental protection is expected to
benefit citizens and businesses in the EU and
the Republic of Moldova, including by im-
proving public health, conserving natural re-
sources, increasing economic and ecological
efficiency, integrating the environment into
other policy areas, and by the use of cleaner
modern technologies that contribute to more
sustainable production models. As we can
see the fulfillment of these international legal
obligations of the Republic of Moldova takes
place through cooperation. The cooperation
aims at preserving, protecting, improving
and rehabilitating the quality of the envi-
ronment, protecting human health, sustain-
able use of natural resources and promoting
measures at international level to address
environmental issues at regional or global
level, including the following areas: (a) gov-
ernance in environmental issues and hori-
zontal issues, including environmental im-
pact assessment and strategic environmental
assessment, education and training, liability
for environmental damage, combating en-
vironmental crimes, cross-border coopera-
tion, access to environmental information,
decision-making processes and effective ad-
ministrative and judicial control procedures;
(b) air quality; (c) water quality and water
resource management, including flood risk
management, water shortage and drought;
(d) waste and resource management as well
as waste transfer; (e) nature protection, in-
cluding conservation and protection of bio-
logical and landscape diversity; (f) industrial
pollution and industrial risks; (g) chemicals;
(h) noise pollution; (i) soil protection; (j) ur-
ban and rural areas; (k) environmental taxes
and fees; (1) environmental monitoring and
information systems; (m) inspections and
enforcement; (n) eco-innovation, including
best available technologies.

The Republic of Moldova achieves the
approximation of its national environmental
legislation to the normative acts of the EU
and to the international instruments men-
tioned in Annex XI of the Moldova-EU asso-
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2011 privind evaluarea efectelor anumitor
proiecte publice si private asupra mediului;
Directiva 2001/42/CE a Parlamentului Euro-
pean si a Consiliului din 27 iunie 2001 pri-
vind evaluarea efectelor anumitor planuri si
programe asupra mediului);

b) Calitatea aerului (Directiva 2008/50/
CE a Parlamentului European si a Consiliu-
lui din 21 mai 2008 privind calitatea aerului
inconjurator si un aer mai curat pentru Eu-
ropa; Directiva 2004/42/CE a Parlamentu-
lui European si a Consiliului din 21 aprilie
2004 privind limitarea emisiilor de compusi
organici volatili cauzate de utilizarea de
solventi organici in anumite vopsele si la-
curi si in produsele de refinisare a vehicule-
lor; Directiva 2001/81/CE a Parlamentului
European si a Consiliului din 23 octombrie
2001 privind plafoanele nationale de emisie
pentru anumiti poluanti atmosferici; Direc-
tiva 2004/107/CE a Parlamentului European
si a Consiliului din 15 decembrie 2004 pri-
vind arsenicul, cadmiul, mercurul, nichelul
si hidrocarburile aromatice policiclice in
aerul inconjurdtor; Directiva 94/63/CE din
20 decembrie 1994 privind controlul emi-
sillor de compusi organici volatili (COV)
rezultati din depozitarea carburantilor si din
distributia acestora de la terminale la statiile
de distributie a carburantilor);

c) Calitatea apei §i gestionarea resur-
selor acvatice (Directiva 2000/60/CE a Par-
lamentului European si a Consiliului din 23
octombrie 2000 de stabilire a unui cadru de
politica comunitara in domeniul apei; Direc-
tiva 2007/60/CE a Parlamentului European
si a Consiliului din 23 octombrie 2007 pri-
vind evaluarea si gestionarea riscurilor de
inundatii; Directiva 91/271/CEE a Consiliu-
lui din 21 mai 1991 privind tratarea apelor
urbane reziduale; Directiva 98/83/CE a Con-
siliului din 3 noiembrie 1998 privind calitatea
apei destinate consumului uman; Directiva
91/676/CEE a Consiliului din 12 decembrie
1991 privind protectia apelor impotriva po-
ludrii cu nitrati proveniti din surse agricole);

d) Gestionarea deseurilor si a resurse-

ciation agreement for the period 2017-2019
[4, point 91 chapter 16], and namely:

a) Governance in the field of the en-
vironment and integration of the environ-
mental policy in the other policies (Directive
2011/92 / EU of the European Parliament
and of the Council from 13 December 2011
on the evaluation of the effects of certain
public and private projects on the environ-
ment; Directive 2001/42 / EC of the Parlia-
ment Commission and the Council from 27
June 2001 on the assessment of the effects of
certain plans and programs on the environ-
ment);

b) Air quality (Directive 2008/50 / EC
of the European Parliament and of the Coun-
cil from 21 May 2008 on ambient air quality
and cleaner air for Europe; Directive 2004/42
/ EC of the European Parliament and of the
Council from 21 April 2004 on limitation
of emissions of volatile organic compounds
caused by the use of organic solvents in cer-
tain paints and varnishes and in vehicle re-
finishing products; Directive 2001/81 / EC of
the European Parliament and of the Council
from 23 October 2001 on national emission
ceilings for certain atmospheric pollutants;
Directive 2004/107 / EC of the European
Parliament and of the Council from 15 De-
cember 2004 on arsenic, cadmium, mercury,
nickel and polycyclic aromatic hydrocarbons
in ambient air; Directive 94/63 / EC from 20
December 1994 on the control of emissions
of volatile organic compounds (VOC) result-
ing from the storage of fuels and their distri-
bution from the terminal at the fuel distribu-
tion stations);

c) Water quality and management of
aquatic resources (Directive 2000/60 / EC of
the European Parliament and of the Council
from 23 October 2000 establishing a Com-
munity water policy framework; Directive
2007/60 / EC of the European Parliament
and of the Council from 23 October 2007
on flood risk assessment and management;
Council Directive 91/271 / EEC from 21 May
1991 on the treatment of urban waste water;



lor (Directiva 2008/98/CE a Parlamentului
European si a Consiliului din 19 noiembrie
2008 privind deseurile; Directiva 1999/31/
CE a Consiliului din 26 aprilie 1999 privind
depozitele de deseuri; Directiva 2006/21/
CE a Parlamentului European si a Consiliu-
lui din 15 martie 2006 privind gestionarea
deseurilor din industriile extractive);

e) Protectia naturii (Directiva 92/43/
CEE a Consiliului privind conservarea habi-
tatelor naturale si a speciilor de fauna si flora
salbaticd);

f) Poluarea industriald si pericolele
industriale (Directiva 2010/75/UE a Parla-
mentului European si a Consiliului privind
emisiile industriale (prevenirea si controlul
integrat al poluarii); Directiva 96/82/CE pri-
vind controlul asupra riscului de accidente
majore care implicd substante periculoase;
Regulamentul (CE) nr. 1272/2008 al Parla-
mentului European si al Consiliului din 16
decembrie 2008 privind clasificarea, etiche-
tarea si ambalarea substantelor si a ameste-
curilor; Regulamentul (CE) nr. 1907/2006
al Parlamentului European si al Consiliului
din 18 decembrie 2006 privind inregistra-
rea, evaluarea, autorizarea si restrictionarea
substantelor chimice (REACH).

Tot prin acest plan partile se angajeaza,
printre altele:

(a) sa faca schimb de informatii si de
experienta;

(b) sa puna in aplicare activitati comu-
ne de cercetare si un schimb de informatii
privind tehnologiile ecologice;

(c) sa planifice gestionarea riscurilor si
a accidentelor industriale;

(d) sa puna in aplicare activitati comu-
ne la nivel regional si international, inclusiv
cu privire la acordurile multilaterale in do-
meniul mediului ratificate de parti, precum
si activitati comune in cadrul agentiilor com-
petente, dupa caz. Partile acordda o atentie
deosebita aspectelor transfrontaliere si coo-
perarii regionale.

Implementarea in acest context este
identificata cu crearea la nivel national a
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Council Directive 98/83 / EC from 3 Novem-
ber 1998 on the quality of water intended for
human consumption; / 676 / EEC from 12
December 1991 on the protection of waters
against pollution with nitrates from agricul-
tural sources);

d) Waste and resources management
(Directive 2008/98 / EC of the European
Parliament and of the Council from 19 No-
vember 2008 on waste; Council Directive
1999/31 / EC from 26 April 1999 on landfills;
Directive 2006/21 / EC of the European Par-
liament and of the Council from 15 March
2006 on waste management in the extractive
industries);

e) Nature protection (Council Direc-
tive 92/43 / EEC on the conservation of nat-
ural habitats and of wild fauna and flora);

f) Industrial pollution and industrial
hazards (Directive 2010/75 / EU of the Eu-
ropean Parliament and of the Council on in-
dustrial emissions (integrated pollution pre-
vention and control); Directive 96/82 / EC on
the control of major accident risks involving
dangerous substances; Regulation (EC) No
1272/2008 of the European Parliament and
of the Council from 16 December 2008 on
the classification, labeling and packaging of
substances and mixtures; Regulation (EC)
No 1907/2006 of the European Parliament
and of the Council from 18 December 2006
on chemical registration, evaluation, author-
ization and restriction (REACH).

Also through this plan the parties un-
dertake, among others:

(a) to exchange information and expe-
rience;

(b) to implement joint research activ-
ities and exchange of information on green
technologies;

(c) to plan the management of indus-
trial risks and accidents;

(d) to implement joint activities at re-
gional and international level, including on
multilateral environmental agreements rati-
fied by the parties, as well as joint activities
within the relevant agencies, as appropri-
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unui set de conditii prealabile: reglementari
juridico-normative institutionale si, intr-o
anumita masura, organizatorico-economi-
ce, care asigurd formularea si implementarea
sarcinilor cu privire la implementarea prac-
tica a cerintelor stabilite.

Concluzii. In prezent, UE considerd
ca fiecare stat in parte trebuie sa asigure ca
legislatia sa actuald si viitoare sa respecte cat
mai mult posibil legislatia UE. Rezultatul ar-
monizarii este faptul ca diferite state au un
sistem unic nu numai al principiilor comune,
dar si sectoriale de drept, obiective si sarcini
comune in politicile externe, un singur me-
canism de reglementare juridica a relatiilor
publice. In consecinti, numai cunoasterea
directivelor UE nu este suficientd. In pri-
mul rand, legislatia UE in materie de mediu
trebuie luatd in considerare intr-un context
mai larg de sarcini, obligatii si angajamente
care vizeaza asigurarea dezvoltarii durabile,
a unui nivel ridicat de protectie, a proceselor
de integrare, a punerii in aplicare a princi-
piilor generale ale functionarii comunitatii
europene, asigurarea drepturilor fundamen-
tale ale omului. Trebuie remarcat faptul ca
cercetatorii occidentali subliniaza in mod co-
rect faptul ca problemele de mediu nu pot fi
reduse doar la standardele tehnice, ele sunt
strans legate de problemele drepturilor omu-
lui si nu pot fi luate in considerare in lumea
moderna in afara de aceasta, intr-un aspect
pur formal si neutru. Desi doctrina drep-
turilor omului si teoria dreptului mediului
s-au dezvoltat de mult ca si cum in paralel,
in zilele noastre se intersecteaza din ce in ce
mai mult. In general, trebuie sa plecim de pe
pozitia ca mediul nu este o abstractizare, este
spatiul vietii umane care determina calitatea
existentei si starea de sanatate a oamenilor,
inclusiv a generatiilor viitoare.
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EU environmental law must be considered
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commitments aimed at ensuring sustainable
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gration processes, implementation of general
principles of the functioning of the Europe-
an community, ensuring the fundamental
human rights. It should be noted that West-
ern researchers rightly point out that envi-
ronmental issues cannot be reduced only to
technical standards, they are closely linked to
human rights issues and cannot be consid-
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determines the quality of life and the health
of people, including future generations.
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In cele ce urmeaza vom prezenta unele aspec-
te ale laturii obiective a infractiunii de provocare ile-
gala a avortului asa cum este incriminata in legislatia
penala in vigoare a R. Moldova la art. 159 C.pen.

Provocarea ilegala a avortului este, incon-
testabil, una dintre putinele infractiuni contra vietii
si sanatatii persoanei care a cunoscut de-a lungul
existentei umane o abordare inedit de diferita: de la
instituirea celor mai severe pedepse pana la dezincri-
minarea acesteia.

Cuvinte-cheie: infractiune, provocare ilegald a
avortului, raspunderea penald, sandtatea reproductiva,
sarcind, intrerupere a cursului sarcinii.

In the following, we present some aspects of
criminal law of the illegal performance of abortion
misdemeanor as it is criminalized in the criminal law
in force of the Republic of Moldova (RM) under art.
159 of the Criminal Code (CC).

The illegal performance of abortion is un-
doubtedly one of the few crimes against the life and
health of a person that has experienced a different
approach during the whole human existence: from
the most severe punishment to decriminalization.

Keywords: misdemeanor, illegal performance
of the abortion, criminal liability, reproductive health,
pregnancy, termination of pregnancy.

Introducere. Sediul incriminator, cu
denumirea marginald de Provocare ilegala a
avortului, este dislocat la art. 159 C.pen. al
R. M., varianta tipicd a infractiunii presupu-
nand intreruperea cursului sarcinii, prin ori-
ce mijloace, savarsita: a) in afara institutiilor
medicale sau cabinetelor medicale autorizate
in acest scop; b) de catre o persoana care nu
are studii medicale superioare speciale; c) in
cazul sarcinii ce depaseste 12 saptamani, in
lipsa indicatiilor medicale, stabilite de Minis-
terul Sanatatii; d) in cazul contraindicatiilor
medicale pentru efectuarea unei asemenea
operatii; e) in conditii antisanitare.

In varianta tipicd, infractiunea se pe-
depseste cu amenda in marime de la 200 la
500 de unitati conventionale sau cu privarea
de dreptul de ocupa anumite functii sau de a

Introduction. The incriminating ba-
sis, with the marginal designation of the II-
legal performance of abortion, is deployed
at art. 159 CC of the Republic of Moldova,
the typical variant of the crime involving
the termination of the pregnancy through
any means committed: a) outside the medi-
cal institutions or medical offices authorized
for this purpose; b) by a person who does
not have a special medical specialization; c)
in case of pregnancy exceeding 12 weeks, in
the absence of medical indications, estab-
lished by the Ministry of Health; d) in case
of medical contraindications for such sur-
gery; e) under unsanitary conditions.

In art.159 paragraph (2) CC of the Re-
public of Moldova, the following aggravat-
ed forms of the offence are envisaged:



exercita o anumita activitate pe un termen
de pana la 3 ani, sau cu inchisoare de pana
la 2 ani.

Laart. 159 alin. (2) C. pen. al R. Moldo-
va sunt prevazute urmatoarele forme agra-
vate ale infractiunii:

a) care a cauzat din imprudenta o va-
tamare grava sau medie a integritatii grava
ori medie a integritatii corporale sau a sana-
tatii;

b) care a provocat din imprudenta de-
cesul victimei.

In forma agravatd infractiunea se
pedepseste cu inchisoare de la 1 la 6 ani cu
(sau fara) privarea de dreptul de a ocupa
anumite functii sau de a exercita o anumita
activitate pe un termen de pana la 5 ani.

Continutul de baza. Sub aspectul latu-
rii obiective, infractiunea incriminata la art.
159 C.pen. al R. M. este o fapta comisiva, de-
oarece se savarseste prin incalcarea unei dis-
pozitii prohibitive a legii penale, deci a unei
norme care interzice savarsirea avorturilor
in conditii de ilegalitate. Acest lucru reiese
din expresia uzuald utilizata in textul de lege
la descrierea comportamentului infractional:
sintreruperea cursului sarcinii”.

Pentru existenta componentei de
infractiune nu are insemnatate mijloacele
prin care se realizeaza intreruperea cursului
sarcinii. In acest sens legiuitorul utilizeaza
sintagma ,,orice mijloace”.

In general, mijloacele de intrerupere a
sarcinii pot fi de doua feluri:

1. Mijloacele legale, adicd mijloacele
sau metodele recunoscute ca standarde medi-
cale la efectuarea intreruperii sarcinii. Aces-
te metode sunt prestabilite prin standardele
elaborate de catre Ministerul Sanatatii, fiind
consfintite in doud acte normative: Regula-
mentul privind efectuarea intreruperii volun-
tare a cursului sarcinii, aprobat prin Ordinul
Ministerului Sanatatii al Republicii Moldova
din 12.09.2010 si Ordinul Ministerului Sana-
tatii privind aprobarea Standardelor pentru
efectuarea intreruperii sarcinii in conditii de
siguranta nr. 482 din 14 iunie 2011.
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a) which has caused imprudently se-
rious or average damage to the physical in-
tegrity or health;

b) which caused the death of the vic-
tim imprudently.

In its aggravated form, the offense is
punished with imprisonment from 1 to 6
years with (or without) the deprivation of
the right to occupy certain positions or to
exercise certain activity for up to 5 years.

Basic content. From the aspect of
the objective side, the offence stipulated in
art. 159 CC of the Republic of Moldova is a
committed act because they are performed
in violation of a prohibitive provision of the
criminal law, which is a rule prohibiting the
performance of abortions under conditions
of unlawfulness. This results from the usual
expression used in the text for the descrip-
tion of criminal behavior “termination of
pregnancy’.

For the existence of the offence com-
position, the means by which the termina-
tion of the pregnancy is performed are of no
importance. For this purpose, the legislator
uses the phrase “any means”.

In general, the means of pregnancy
termination can be classified in two types:

1. Legal means, namely the means or
methods recognized as medical standards
when performing a termination of preg-
nancy. These methods are predetermined
by the standards elaborated by the Min-
istry of Health, being consolidated in two
normative acts: the Voluntary Termination
of the Pregnancy Regulation, approved by
the Order of the Ministry of Health of the
Republic of Moldova of 12.09.2010 and the
Order of the Ministry of Health regarding
the approval of the Standards for the safe
termination of the pregnancy No. 482 of
June 14, 2011.

In the Order of the Ministry of Health
regarding the approval of the Standards
for the safe termination of the pregnan-
cy No. 482 of June 14, 2011 it is said that,
in accordance with the WHO, abortion is
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In ordinul Ministerului Sanatatii
privind aprobarea Standardelor pentru efec-
tuarea intreruperii sarcinii in conditii de si-
gurantd nr. 482 din 14 iunie 2011 se prevede
ca in conformitate cu OMS avortul este o
procedura medicala sigura, atunci cand este
efectuat de catre personal medical calificat,
cu echipament corespunzator, prin metoda
corecta §i cu respectarea standardelor sani-
tare (OMS, 2003). Organizatia Mondiala a
Sanatatii recomanda urmatoarele metode de
intrerupere a sarcinii:

- aspiratia vacuum manuala sau elec-
trica pentru trimestrul I;

- avortul medicamentos cu mifepris-
ton si misoprostol, care poate fi utilizat pana
la 9 saptamani de sarcina;

- metoda preferabild dupa a 12-a sap-
tamana de sarcina este cea medicamentoa-
sa care consta in administrarea mifepristo-
nului, dupa care urmeaza doze repetate de
prostaglandine-misoprostol sau gemeprost,
iar cea chirurgicala preferabild este dilata-
rea colului uterin si evacuarea produsului de
conceptie cu utilizarea vacuum-aspiratiei si
a pensei, dupa pregatirea prealabila a colului
uterin cu misoprostol.

De asemenea, potrivit actului norma-
tiv, la metodele nerecomandate de OMS se
refera dilatarea §i chiuretajul (raclajul) in
trimestrul I si instilare a intra-/ sau extra-
amnionald a solutiei hipertonice sau a pros-
taglandinelor in trimestrul II. Dilatarea co-
lului uterin si raclajul constituie o procedura
mai periculoasd decat vacuum-aspiratia si
totodata mult mai dureroasa pentru femei.
In majoritatea tarilor industrializate, dar si
in alte tari, procedura de dilatare a colului
uterin si raclaj a fost inlocuita prin vacuum-
aspiratie. Incidenta complicatiilor severe in
urma chiuretajului depaseste de 2-3 ori inci-
denta complicatiilor cauzate de vacuum-as-
piratie.

2. Mijloacele ilegale sunt mijloace ne-
recunoscute de medicina la care recurg per-
soanele care nu au studii medicale corespun-
zatoare.

a safe medical procedure when performed
by qualified medical personnel, with appro-
priate equipment, by the correct method
and in compliance with health standards
(WHO, 2003). The World Health Organiza-
tion recommends the following methods of
pregnancy termination:

- manual or electrical vacuum aspira-
tion for the 1st term;

- medication abortion with mifepris-
tone and misoprostol, which can be used up
to 9 weeks of pregnancys;

- the suitable method after the 12th
week of pregnancy is the drug which con-
sists of administering mifepristone followed
by repeated doses of prostaglandins-miso-
prostol or gemeprost and the suitable sur-
gical procedure is dilation of the cervix and
evacuation of the conception product us-
ing vacuum - sucking and forceps after the
preparation of the uterine cervix with miso-
prostol.

Also according to the normative act
the methods not recommended by WHO
refers to dilation and curettage (scraping)
in the first trimester and intra or extra-am-
niotic instillation of the hypertonic solution
or prostaglandins in the second trimester.
Cervical dilation and scraping are a more
dangerous procedure than vacuum-aspira-
tion and more painful for women. In most
industrialized countries, but also in other
countries, the procedure for cervical di-
lation and scraping was replaced by vacu-
um-suction. The incidence of severe com-
plications following curettage exceeds 2-3
times the incidence of complications caused
by vacuum-aspiration.

2. Illegal means are medically unrec-
ognized means performed by people who
do not have proper medical training.

Forensic science classifies these means
in three categories: chemical, mechanical
and physical.

The chemical means include drugs,
hormones, vaccines, various organic or in-
organic combinations, plant extracts, with



Stiinta medico-legala clasifica aceste
mijloace in trei categorii: chimice, mecanice
si fizice.

Mijloacele chimice sunt reprezentate
de medicamente, hormoni, vaccinuri, di-
verse combinatii organice sau anorganice,
extracte de plante, administrate local sau ge-
neral [5, p. 135]. Autorul D. Dermengiu dis-
tinge urmatoarele substante chimice a caror
administrare poate provoca avortul: chinina;
secara comuta; stricnina (poate ucide si gra-
vida); lohimbrina; fosforul; plante care con-
tin uleiuri eterice: patrunjel, pelin; tutun; laur
(administrate pe cale locala sau generald sub
forma de decoct, infuzie); purgative drastice
(aloe, rubarba) etc. [4, p. 119]. Multe dintre
substantele chimice produc insuficiente he-
pato-renale toxice dupa administrare pe cale
generald. In introducerea direct in uter (iod,
apa oxigenata, caustice) acestea produc in-
farcte [1, p. 155].

Mijloacele mecanice pot fi utilizate de
persoane calificate sau nu. Dintre aceste me-
tode citam: masajul forte al abdomenului in
hipogastru asociat, de reguld, cu injectarea
intramusculard sau intravenoasa a diverse
medicamente, sau cu administrarea pe cale
locala sau bucala a unora din substantele
toxice citate mai sus; perforarea mecanicd
a membranelor cu cele mai diverse corpuri,
incepand cu instrumente ginecologice si
sondele medicale, pana la creioane, sarma,
spite de bicicleta sau umbreld, fusuri, andre-
le, radacini de plante etc.; administrarea in-
trauterind, prin seringa sau sonda de ceai de
mugsetel, apd cu sapun, otet, decocturi si in-
fuzii din substantele citate mai sus; injectare
intraamoniaticd pe cale transabdominald sau
intravaginald a multor substante (solutie de
clorura de sodiu, alcool, dezinfectante, alte
substante chimice), toate aceste substante
duc la moartea fatului, dar nu si la expulsia
lui (1, p. 357].

Mijloace fizice sunt folosite in exclu-
sivitate. Intre acestea sunt mai cunoscute
baile fierbinti locale, asociate cu ingestie de
vin fiert sau cateva tablete de chinina care au
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local or general administration [5, p. 135].
The author, D. Dermengiu, distinguishes
the following chemical substances whose
administration can cause abortion: qui-
nine; corn rye; strychnine (may also kill the
pregnant woman); lohimbrina; phospho-
rus; plants containing ethereal oils: parsley,
wormwood; tobacco; laurel (administered
locally or generally as decoction, infusion);
drastic purgatives (aloe, rhubarb) etc. [4, p.
119]. Many of the chemicals produce toxic
hepato-renal insufficiency after generalized
administration. By direct introduction into
the uterus (iodine, oxygen, caustic) they
may cause infarctions [1, p. 155].

The mechanical means can be used
by qualified persons or not. Among these
methods we quote: the strong abdominal
massage in hypogastrium, usually by intra-
muscular or intravenous injection of various
drugs, or by the local or oral administration
of some of the above-cited toxic substances;
mechanical punching of membranes with
various bodies, from gynecological instru-
ments and medical probes to pencils, wire,
bicycle or umbrella spikes, spindles, knit-
ting needles, plant roots, etc.; intrauterine
administration through a syringe or cham-
omile tea, soapy water, vinegar, decoctions
and infusions of the above mentioned sub-
stances probe; transabdominal or intravag-
inal intraamniotic injection of many sub-
stances (sodium chloride solution, alcohol,
disinfectants, other chemicals), all of these
lead to the death of the fetus, but not to its
expulsion [1, p. 357].

The physical means are rarely used ex-
clusively. Among these local hot baths asso-
ciated with boiling ingested wine or some
quinine tablets intended to cause conges-
tion in the small basin and especially the
uterus when the menstrual cycle is to be in-
stalled are known. Among some means we
can mention the ultrasounds, the electric
current (the anode being placed in the coc-
cygeal region and the cathode being placed
on the cervix) [1, p. 366].
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menirea sa produca congestie in micul bazin
si in special in uter la data cand trebuie sa se
instaleze ciclul menstrual. Dintre mijloacele
respective mai pot fi mentionate ultrasune-
tele, curentul electric (anodul fiind plasat in
regiunea coccigiand, iar catodul fiind plasat
pe colul uterin) [1, p. 366].

Pentru existenta componentei de in-
fractiune prevazute la art. 159 C.pen. nu sunt
relevante mijloacele abortive. Caracterul ile-
gal al faptei este determinat de circumstantele
alternative descrise in dispozitia textului de
lege, in prezenta carora se deruleaza actiunea
de intrerupere a sarcinii, §i anume:

a) in afara institutiilor medicale sau ca-
binetelor medicale autorizate in acest scop;

b) de cdtre o persoana care nu are stu-
dii medicale superioare speciale;

¢) in cazul sarcinii ce depaseste 12 sap-
tamani, in lipsa indicatiilor medicale, stabili-
te de Ministerul Sanatatii;

d) in cazul contraindicatiilor medicale
pentru efectuarea unei asemenea operatii;

e) in conditii antisanitare.

Aceste circumstante se refera la:

- locul de comitere a infratiunii - in
afara institutiilor medicale sau cabinetelor
autorizate in acest scop;

- subiectul infractiunii - de catre o
persoana care nu are studii medicale superi-
oare speciale;

- timpul de comitere a infractiu-
nii - in cazul sarcinii ce depaseste 12 sap-
tamani plus imprejurarea speciala - in lipsa
contraindicatiilor medicale;

- imprejurariile infractiunii - in
cazul contraindicatiilor medicale pentru
efectuarea unei asemenea operatii si in con-
ditii antisanitare.

Dupa structura semnelor ce formeaza
continutul laturii obiective, infractiunea de
provocare ilegala a avortului are o compo-
nenta materiala. Manoperele abortive sunt
actiuni de rezultat care atrag dupa sine ur-
marea prejudiciabila sub forma intreruperii
sarcinii.

In acest sens sustinem asertiunea

For the existence of this offence pro-
vided in art. 159 CC abortive means are not
relevant. The illegal nature of the act is de-
termined by the alternative circumstances
described in the provision of the law, in the
presence of which the termination of preg-
nancy is performed, namely:

- outside medical establishments or
medical offices authorized for that purpose;

- by a person who does not have spe-
cial medical specialization;

- in case of pregnancy exceeding 12
weeks, in the absence of medical indica-
tions, established by the Ministry of Health;

- in the case of medical contraindica-
tions for such surgery;

- in unsanitary conditions.

These circumstances refer to:

- the place where the offence was
committed - outside medical institutions
or cabinets authorized for this purpose;

- the subject of the offense - by a
person who does not have medical special-
ization;

- the time when offence was com-
mitted - in case of a pregnancy exceeding
12 weeks plus the special circumstance - in
the absence of medical contacts;

- the circumstances of the offense
- in case of medical contraindications for
such an operation and in unsanitary con-
ditions.

According to the structure of the signs
that form the content of the objective side,
the offense of illegal performance of abor-
tion has a material composition. Abortifa-
cient maneuvers are resulting actions that
lead to injurious consequences under the
form of termination of pregnancy.

In this respect, we support the asser-
tion of the authors S.Brinza and V. Stati, ac-
cording to which the offense is considered
consumed from the moment of the harmful
consequences in the form of termination of
the pregnancy, regardless of the moment
when it is performed, but not later than the
beginning of the process of birth, because




autorilor S. Branza si V. Stati, potrivit caro-
ra infractiunea se considerd consumata din
momentul producerii urmarii prejudiciabile
sub forma de intrerupere a cursului sarcinii,
indiferent de momentul in care se realizea-
za, dar nu mai tarziu de inceperea procesului
nagsterii, deoarece dupa acest moment viata
nou-ndscutului este protejata prin incrimi-
narea omorului, nu insa a provocarii ilegale
a avortului [2, p. 398].

Provocarea ilegald a avortului in afa-
ra institutiilor medicale autorizate in acest
scop.

Intreruperea cursului sarcinii in condi-
tii de siguranta pentru viata si sanatatea fe-
meii nu poate fi realizata decat in institutii
medicale autorizate in acest scop, care sunt
stabilite prin Regulamentul privind efectua-
rea intreruperii voluntare a cursului sarcinii.
La stabilirea institutiei medicale in care ur-
meaza a fi efectuata intreruperea sarcinii se
tine cont de mai multe criterii: durata sar-
cini, metoda de intrerupere a sarcinii, vointa
femeii.

In conformitate cu actul normativ sus-
mentionat, intreruperea voluntara a cursului
sarcinii se efectueaza in institutia medico-
sanitara care presteaza acest gen de servicii,
la alegerea femeii gravide, indiferent de locul
de trai sau de viza de resedinta (pct. 8). De
asemenea, in conformitate cu pct. 13, insti-
tutia medico-sanitara efectueaza intrerupe-
rea voluntara a cursului sarcinii prin metoda
aleasd de femeia gravidd sau o refera catre
alta institutie medico-sanitara care presteaza
servicii de intrerupere a sarcinii prin metoda
aleasa de femeia gravida [10].

Reiesind din prevederile Regulamentu-
lui privind efectuarea intreruperii voluntare
a cursului sarcinii, pot fi identificate urma-
toarele instructiuni medicale in care poate fi
realizata intreruperea cursului sarcinii:

a) Intreruperea voluntard a cursului
sarcinii prin metoda medicamentoasd, in
perioada primelor 9 saptamani, fara patologie
asociata, se efectueaza de catre medicii obste-
tricieni-ginecologi, care au pregatirea nece-
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after this moment the life of the newborn is
protected by the criminalization of murder,
but not by the illegal performance of abor-
tion [2, p. 398].

The illegal performance of abortion
outside authorized for this purpose medical
institutions.

The termination of pregnancy in safe
conditions for the life and health of women
can only be carried out by medical institu-
tions authorized for these purposes, which
are laid down in the Voluntary Termination
of the Pregnancy Regulation. The setting up
of the medical institution where pregnancy
is to be terminated is subject to several cri-
teria: pregnancy duration, method of termi-
nation of pregnancy, woman’s will.

According to the aforementioned
normative act, the voluntary termination of
the pregnancy is carried out in the sanitary
institution providing this kind of services at
the choice of the pregnant woman, regard-
less the place of residence or the residence
visa (item 8). Also, in accordance with par-
agraph 13, the healthcare institution carries
out the voluntary termination of pregnan-
cy by the method chosen by the pregnant
woman or refers to another medical insti-
tution that provides pregnancy termination
services by the method chosen by the preg-
nant woman [10].

Taking into account the provisions of
the Voluntary Termination of the Pregnancy
Regulation, the following medical instruc-
tions can be identified by which the ter-
mination of the pregnancy can be accom-
plished:

a) The voluntary termination of preg-
nancy through the drug method during the
first 9 weeks without associated pathology
is performed by obstetricians-gynecolo-
gists who have the necessary training in the
medical abortion method, Territorial Med-
ical Associations, Women’s Health Centers,
Consultative Departments of the Perinato-
logical Centers, Reproductive Health De-
partment of the National Center of Repro-
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sard in metoda avortului medicamentos, in
Asociatiile Medicale Teritoriale, Centrele de
Sanatate a Femeii, Sectiile Consultative din
cadrul Centrelor Perinatologice, in sectia de
sanatate a reproducerii a Centrului National
Sandtatea Reproducerii si Genetica Medicala
(pct. 30);

b) Intreruperea voluntard a cursului
sarcinii prin metoda vacuum aspirarii
manuale sau electrice, in perioada primelor
10 saptamani, fara patologie asociata, se
efectueazd de catre medicii obstetricieni-
ginecologi, care au pregatirea necesara
in metoda vacuum aspirarii manuale
sau electrice, in Asociatiile Medicale
Teritoriale, Centrele de Sanatate a Femelii,
Sectiile Consultative din cadrul Centrelor
Perinatologice, in sectia de sanatate a
reproducerii a Centrului National Sanatatea
Reproducerii si Genetica Medicala (pct. 31);

c) Intreruperea voluntard a cursului
sarcinii cu termen intre 10-12 saptdmani de
sarcina se efectueaza in institutiile medico-
sanitare ce ofera asistentd medicala specia-
lizata spitaliceasca (sectii de ginecologie sau
obstetrica-ginecologie) prin metoda vacuum
aspirdrii manuale/electrice sau raclaj, daca
metodele de aspirare vacuum nu sunt dispo-
nibile (pct. 32);

d) Intreruperea voluntard a cursului
sarcinii in perioada primelor 12 sdptamani
cu patologie asociatd (cu risc major pentru
pacientd) si la pacientele cu varsta sub 16 ani
(indiferent de prezenta sau nu a patologiei
asociate) se efectueaza numai in institutia
medico-sanitarda ce ofera asistentd medicala
specializata spitaliceasca (sectii de ginecolo-
gie sau obstetrica-ginecologie (pct. 33);

e) Intreruperea voluntard a cursului
sarcinii dupa primele 12 saptamani de sarci-
na se efectueaza doar in institutiile medico-
sanitare publice (pct. 36).

Provocarea ilegald a avortului de cdtre
o persoand care nu are studii medicale supe-
rioare speciale

In acest caz, gradul prejudiciabil al fap-
tei este determinat de efectuarea manopere-

ductive Health and Medical Genetics (point
30);

b) The voluntary termination of preg-
nancy by manual vacuum or electrical vac-
uum aspiration methods during the first 10
weeks without associated pathology is per-
formed by obstetricians-gynecologists who
have the necessary training in manual vac-
uum or electric vacuum aspiration, in the
Territorial Medical Associations, Women’s
Health Centers, Consultative Departments
of the Perinatological Centers, Reproduc-
tive Health Department of the National
Center of Reproductive Health and Medical
Genetics (point 31);

c) The voluntary termination of preg-
nancy between 10-12 weeks of pregnancy is
performed in the sanitary institutions pro-
viding specialized hospital care (gynecolo-
gy or obstetrics-gynecology departments)
by the manual vacuum / electric vacuum
aspiration method or scraping, if the aspi-
ration-vacuum methods are not available
(point 32);

d) The voluntary termination of preg-
nancy during the first 12 weeks with asso-
ciated pathology (with major risk for the
patient) and with patients under 16 years
of age (regardless of whether or not the as-
sociated pathology is present) is performed
only in the health care institution providing
specialized medical hospital assistance (gy-
necology or obstetrics-gynecology depart-
ments (point 33);

e) The voluntary termination of preg-
nancy after the first 12 weeks of pregnancy
is performed only in public health care in-
stitutions (section 36).

The illegal performance of abortion by
a person who does not have medical special-
ization.

In this case the damaging degree of
the deed is determined by the performance
of abortifacient maneuvers by unqualified
persons.

According to the mandatory rules stip-
ulated in sections 9 and 10 of the Voluntary



lor abortive de catre persoane necalificate.

Potrivit normelor imperative prevazu-
te la pct. 9 si 10 al Regulamentul privind efec-
tuarea intreruperii voluntare a cursului sarci-
nii, intreruperea voluntara a cursului sarcinii
se efectueaza numai de medicii specialisti in
obstetrica-ginecologie, instruiti in prestarea
acestui gen de servicii. Medicii rezidenti in
obstetrica-ginecologie pot efectua intreru-
perea voluntara a cursului sarcinii doar sub
supravegherea responsabililor pentru instru-
irea si pregatirea lor.

In afard de aceasta, medicii specialisti
in obstetrica-ginecologie trebuie sa aiba o
pregatire speciala in raport cu metoda de
avortare pe care o aplica, lucru care reiese
din urmatoarele prevederi:

1. Intreruperea voluntard a cursului
sarcinii prin metoda medicamentoasa (...)
se efectueaza de catre medicii obstetricieni-
ginecologi, care au pregatirea necesara in
metoda avortului medicamentos (pct. 30 al
Regulamentul privind efectuarea intreruperii
voluntare a cursului sarcinii);

2. Intreruperea voluntard a cursului
sarcinii prin metoda vacuum aspirarii
manuale sau electrice (...) se efectueaza de
catre medicii obstetricieni-ginecologi, care
au pregatirea necesara in metoda vacuum
aspirarii manuale sau electrice (pct. 30 al
Regulamentul privind efectuarea intreruperii
voluntare a cursului sarcinii);

Intreruperea cursului sarcinii ce depd-
seste 12 sdptamani, in lipsa contraindicatiilor
medicale

Intreruperea voluntard a cursului
sarcinii dupa primele 12 saptamani de sarcina
se efectueazd doar in institutiile medico-
sanitare publice. Intreruperea voluntard a
cursului sarcinii dupa primele 12 saptamani
si pana la sfarsitul saptamanii a 21-a de sarci-
na se efectueaza la indicatii medicale (anexa
nr. 1 la Regulament) si sociale (anexa nr.2 la
Regulament).

Potrivit Anexei nr. 1 al Regulamentu-
lui pentru efectuarea intreruperii voluntare
a cursului sarcinii, sunt prevazute indicatii-
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Termination of the Pregnancy Regulation,
the voluntary termination of pregnancy is
performed only by specialists in obstetrics
and gynecology trained in the provision of
this kind of services. Resident physicians
in obstetrics and gynecology may perform
a termination of pregnancy only under the
supervision of those responsible for their
training and education.

In addition, specialists in obstetrics
and gynecology must have a special train-
ing regarding the abortion method they ap-
ply, which emerge from the following pro-
visions:

1. The voluntary termination of the
pregnancy through the medical method
(...) is performed by obstetricians-gynecol-
ogists who have the necessary training in
the medical abortion method (point 30 of
the Voluntary Termination of the Pregnancy
Regulation);

2. The voluntary termination of the
course of pregnancy by electrical or manual
vacuum aspiration method (...) is performed
by obstetricians-gynecologists who have the
necessary training for electrical or manual
vacuum aspiration method (point 30 of the
Voluntary Termination of the Pregnancy
Regulation);

Termination of pregnancy exceeding
12 weeks without medical contraindica-
tions.

The voluntary termination of the
pregnancy after the first 12 weeks of preg-
nancy is only performed in public health
care institutions. The voluntary termination
of the pregnancy after the first 12 weeks and
until the end of the 21st week of pregnancy
is performed under medical prescriptions
(Annex No. 1 to the Regulation) and social
(Annex No. 2 to the Regulation).

According to Annex Ne. 1 of the Vol-
untary Termination of the Pregnancy Regu-
lation, the medical indications for the vol-
untary termination of pregnancy after 12
weeks and until the end of the 21st week of
pregnancy are stipulated as following:
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le medicale pentru intreruperea voluntara a
cursului sarcinii dupd 12 saptamanii si pana
la sfarsitul saptamanii a 21-a de sarcina:

- malformatiile fetale incompatibile
cu viata/ incurabile;

— starile in urma tratamentului chirur-
gical cu inlaturarea unui organ vital impor-
tant;

- maladiile sau stdrile patologice care
pun in pericol sdnatatea si viata femeii gra-
vide.

In continuare este prevazuta lista ex-
haustiva a maladiilor sau a starilor patologice
care pot intemeia recurgerea la avortul medi-
cal [10].

Comparand prevederile Regulamentu-
lui pentru efectuarea intreruperii voluntare
a cursului sarcinii, e posibila si modalitatea
normativa de comitere a provocarii ilegale a
avortului de la lit. ¢) a art. 159 C.pen., poate
fi observata o coliziune a normelor de drept
in sensul ca normele juridice ce apartin dife-
ritor ramuri de drept rezolva in mod diferit
una si aceeasi situatie juridica. Astfel, Re-
gulamentului pentru efectuarea intreruperii
voluntare a cursului sarcinii permite intre-
ruperea sarcinii de la 12 pana la 21 de sap-
tamani in baza indicatiilor sociale, pe cand
prevederile imperative ale art. 159 C.pen. in-
terzic asemenea manopere. Respectiv, apare
intrebarea: caror prevederi urmeaza sa dea
prioritate cel care interpreteaza legea penala?
Prevederilor Regulamentul pentru efectuarea
intreruperii voluntare a cursului sarcinii sau
art. 159 lit. ¢) C.pen.?

Este bine stiut ca reiesind din ierarhi-
zarea actelor normative, Codul penal, com-
parativ cu Regulamentul pentru efectuarea
intreruperii voluntare a cursului sarcinii, are
prioritate neta de aplicare. Insa din moment
ce actele normative din domeniul medicinii
recunosc dreptul la avort al femeii de la 12
la 21 de saptamani din ratiuni sociale, cat de
corect ar fi ca C.pen. sa interzica o asemenea
interventie?

In acceptiunea noastra, prevederile ju-
ridico-penale nu au menirea de a stabili stan-

- fetal malformations incompatible
with life / incurable;

- conditions following surgical treat-
ment with removal of an important vital or-
gan;

- diseases or pathological conditions
endangering the health and life of the preg-
nant woman.

The following is an exhaustive list of
diseases or pathological conditions that
may justify the recourse to medical abortion
[10].

By comparing the provisions of the
Voluntary Termination of the Pregnancy
Regulation, there is also a normative way of
committing the illegal performance of abor-
tion from letter ¢) and art. 159 CC, there can
be noticed a collision of the norms of law in
the way that the legal norms belonging to
different branches of law solve differently
the same legal situation. Thus, the Voluntary
Termination of the Pregnancy Regulation al-
lows the termination of the pregnancy from
12 to 21 weeks on the basis of the social di-
rections, while the imperative provisions of
art. 159 CC forbid such action. Respectively,
the question arises: whose provisions are to
give priority to the perpetrator of the crim-
inal law? The provisions of the Regulation
for Voluntary Termination of the Pregnancy
Regulation or Art. 159 letter ¢) CC.

It is well known that taking into ac-
count the hierarchy of normative acts, the
Criminal Code, compared to the Voluntary
Termination of the Pregnancy Regulation,
has a net priority to apply. But since the
normative acts in the medical field recog-
nize women’s right to abortion from 12 to
21 weeks for social reasons, how correct
would it be for the Criminal Code to pro-
hibit such intervention?

In our opinion, the legal-criminal
provisions are not intended to establish
standards in the field of medicine, but to
protect standards established in the special-
ized fields, as is medical science.

We therefore propose the reformula-



darde in domeniul medicinii, ci de a proteja
standardele stabilite in domeniile de speciali-
tate, precum este si stiinta medicala.

Prin urmare, propunem reformularea
art. 59 lit. ¢) C.pen. prin suplinirea si extin-
derea dispozitiei incriminatoare si la avortul
social. Astfel, modalitatea descrisa va avea
urmatorul continut normativ: intreruperea
cursului sarcinii ce depdseste 12 saptamani, in
lipsa contraindicatiilor medicale sau sociale.

In Anexa nr. 2 a Regulamentului pentru
efectuarea intreruperii voluntare a cursului
sarcinii sunt prevazute urmatoarele indicatii
sociale ale avortului: divort in timpul sarci-
nii; decesul sotului in timpul sarcinii; priva-
tiune de libertate sau de drepturi parintesti
a unuia sau a ambilor soti; femeile gravide
aflate in procesul de migratie; femeile gravi-
de cu 5 si mai multi copii; femeile gravide
care au in grija lor un copil mai mic de 2 ani
sau unul sau mai multi membri ai famili-
ei incadrati in gradul I de invaliditate, care
necesitd ingrijire, conform concluziei Con-
siliului de Expertiza Medicala a Vitalitatii;
asocierea a minimum 2 circumstante — lip-
sa domiciliului, lipsa surselor financiare de
existenta, abuz de alcool sau/si droguri, acte
de violentda domestica, vagabondaj.

In viziunea noastri este totusi necesara
o reevaluare a situatiilor sus-mentionate
pentru a se vedea masura in care acestea
justificd intreruperea sarcinii reiesind din
realitatile timpului.

Provocarea ilegald a avortului in cazul
contraindicatiilor medicale pentru efectua-
rea unei asemenea operatii.

In conformitate cu pct. 17 al Regula-
mentului pentru efectuarea intreruperii vo-
luntare a cursului sarcinii in cazul depista-
rii proceselor inflamatorii acute si subacute
de diverse localizari si a bolilor infectioase
acute, interventia de intrerupere voluntara
a cursului sarcinii se efectueaza dupa trata-
mentul acestora, luand in considerare si ter-
menul sarcinii.

Suntem solidari opiniei exprimate de A.
Plop, potrivit céreia lipsa contraindicatiilor
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tion of art. 59 letter ¢) CC by supplementing
and extending the incriminating provision
as well to social abortion. Thus, the de-
scribed way will have the following norma-
tive content: termination of the pregnancy
over 12 weeks, in absence of medical or so-
cial contraindications.

In Annex No. 2 of the Voluntary Ter-
mination of the Pregnancy Regulation, the
following are listed as social abortions: di-
vorce during pregnancy; death of the hus-
band during pregnancy; imprisonment or
deprivation of parental rights of one or
both spouses; pregnant women in the pro-
cess of migration; pregnant women with 5
and more children; pregnant women who
have a child under 2 years of age or one or
more family members in the first degree of
disability who require care, in accordance
with the Council of Medical Expertise on
Vitality; the association of at least 2 circum-
stances - lack of domicile, lack of financial
sources of existence, alcohol and / or drug
abuse, domestic violence, vagrancy.

In our view, however, it is necessary
to re-evaluate the aforementioned situ-
ations in order to see the extent to which
they justify the termination of the pregnan-
cy arising from the realities.

The illegal performance of abortion
in case of medical contraindications to per-
form such an operation.

In accordance with p. 17 Voluntary
Termination of the Pregnancy Regulation, in
case of detection of acute and sub-acute in-
flammatory processes with various locations
and infectious diseases, the intervention of
voluntary performance of pregnancy is per-
formed after their treatment, taking into ac-
count implicitly the term of pregnancy.

We agree with the opinion expressed
by A. Plop that the lack of medical contrain-
dications is a sine qua non condition for the
termination of pregnancy, the termination
of pregnancy in case of medical contrain-
dications to perform such interventions
acts regardless the term of gestation even in
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medicale reprezinta o conditie sine qua
non de intrerupere a cursului sarcinii,
intreruperea cursului sarcinii in cazul con-
traindicatiilor medicale pentru efectuarea
unor asemenea interventii opereaza indife-
rent de termenul de gestatie, chiar si in cazul
unei sarcini care depdseste 12 saptamani de
amenoree se impune tragerea la raspundere
penald pentru provocarea ilegala a avortului,
daca manoperele abortive au fost realizate in
prezenta bolilor infectioase acute si subacu-
te de diverse localizari ori in prezenta bolilor
infectioase acute, adicd in prezenta contrain-
dicatiilor medicale [8, p. 104].

Provocarea ilegald a avortului in con-
ditii antisanitare

Dupa cum mentioneaza autorii S.
Branza si V. Stati, in contextul acestei cir-
cumstante, cel mai relevant exemplu de
boala pe care o poate contacta femeia care a
avortat in conditii antisanitare este septice-
mia - o infectie generalizatd a sangelui care
poate provoca decesul femeii [2, p. 398].

In cazul art. 159 alin. (1) lit. e)
dispozitia art. 159 este de blancheta, intrucat
legiuitorul face trimitere la actele normative
de referinta care reglementeaza regulile ce
asigura respectarea conditiilor sanitare in ca-
zul intreruperii sarcinii. Din nomenclatorul
acestor acte normative fac parte: Legea pri-
vind supravegherea de stat a sanatatii publice
nr. 10 din 03.02.2009 [7]; Regulamentul sa-
nitar privind conditiile de igiena pentru in-
stitutiile medico-sanitare, aprobat prin Ho-
tararea Guvernului nr. 663 din 23.07.2010;
Instructiunile metodice privind prelucrarea
instrumentelor in cazul intreruperii sarcinii
prin metoda vacuum aspiratie electrica sau
manuala[6].

Concluzie si recomandari. Genera-
lizand aspectele si problemele abordate in
acest articol, desprindem urmatoarele con-
cluzii si recomandari:

1. Introducerea unei noi forme agra-
vate, la art. 159 Cod penal, prin suplinirea
textului de lege cu alin. (1)', cu urmatoarea
formulare legislativa:

case of a pregnancies exceeding 12 weeks of
amenorrhea the criminal liability is required
for the illegal performance of abortion if
abortifacient maneuvers were performed in
the presence of acute and sub-acute infec-
tious diseases of various localizations or in
presence of acute infectious diseases, i.e. in
the presence of medical contraindications
(8, p. 104].

The illegal performance of abortion in
unsanitary conditions.

As mentioned by the authors S. Branza
and V. Stati, in the context of this circum-
stance, the most relevant example of the
disease that the woman who aborts in un-
sanitary conditions can contact is septice-
mia - a generalized blood infection that can
cause the death of the woman [2, p. 398].

In the case of art.159 paragraph (1)
letter e) the provision of art. 159 is just
conventional, as the legislator refers to the
normative acts that regulate the rules that
ensure compliance with sanitary condi-
tions in case of interruption of pregnancy.
The nomenclature of these normative acts
contains: The Law on Public Health Surveil-
lance No. 10 from 03.02.2009 [7]; The san-
itary regulation on the hygiene conditions
for sanitary institutions, approved by Gov-
ernment Decision No. 663 from 23.07.2010;
Methodical instructions on processing tools
for abortion through electric or manual
vacuum aspiration [6].

Conclusion and recommendations:

1. The introduction of new aggravat-
ed forms under the art. 159 of the Criminal
Code, by fulfilling the text of the law with
paragraph (1), with the following legally
binding wording:

(1) 1 the actions referred to paragraph
(1) committed:

b) after the expiry of 21 weeks of ges-
tation;

In order to highlight this position, we
can forward the following argument.

After the 21st week of gestation, the
fetus becomes viable in the sense that it can



(1)" Actiunile prevazute la alin. (1) sa-
varsite:

dupd expirarea a 21 de sdptamani de
gestatie.

Intru invederarea acestei pozitii putem
inainta urmatorul argument.

Dupa a 21-a saptamana de gestatie fa-
tul devine viabil, in sensul cd poate duce o
viatd extrauterina independenta. Faptuitorul
constientizeaza ca suprima o fiinta cu o pro-
babilitate mare de existenta umana, care desi
pentru moment duce o viata intrauterina,
insa nivelul de dezvoltare ii permite sa duca
o viata extrauterina, chiar si intretinuta arti-
ficial, pana la o dezvoltare completa. In afa-
ra de aceasta, manoperele abortive efectuate
la un termen de gestatie mai avansat produc
un pericol mai mare pentru viata si sanatatea
femeii, aspect care, de asemenea, este consti-
entizat de catre faptuitor.

Reformularea art. 59 lit. ¢) C.pen. prin
suplinirea si extinderea dispozitiei incrimina-
toare si la avortul social. Astfel, modalitatea
descrisa va avea urmatorul continut norma-
tiv: intreruperea cursului sarcinii ce depdseste
12 saptamani, in lipsa contraindicatiilor me-
dicale sau sociale.

Studiul practicii judiciare releva insa
ca in cele mai frecvente cazuri motivul de
comitere a provocarii ilegale a avortului in-
fractiuni il constituie interesul material, adi-
ca dorinta de imbogatire de catre cel care
efectueazd ilegal intreruperea sarcinii. Prin
urmare, consideram ca pentru o individua-
lizare mai echitabild a legii penale si pentru
dozarea efectului preventiv al acesteia, lege
ferenda se face necesar de a suplini textul
incriminator cu forma: savarsirea faptei din
interes material.
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Acest studiu este destinat abordarii modele-
lor legislative de definire a infractiunii in legislatiile
penale din spatiu roméanesc (Romania si Republica
Moldova). Au fost identificare trei concepte prin
prisma carora in legislatiile de referinta a fost defi-
nitd notiunea de ,,infractiune”: conceptul substantial
sau material, conceptul formal §i conceptul substan-
tial-formal. Aceste modele au fost determinate de
interesele sociale ce au format obiect al protectiei
juridico-penale in respectiva perioada de dezvoltare
a societatii.

Cuvinte-cheie: infractiune, pedeapsd, pericol so-

cial, ilegalitate.

This study is intended to approach the legisla-
tive models of the definition of the offence in the crim-
inal legislations of the Romanian area (Romania and
Republic of Moldova). Three concepts were identified
through the prism of which in the reference legisla-
tions was defined the notion of offence: substantial or
material concept, formal concept and substantial-for-
mal concept. These models were determined by the so-
cial interests that formed the object of the legal-crim-
inal protection in the corresponding period of the
development of society.

Keywords: offence, punishment, social danger,
illegality.

Introducere. Principala sarcind a po-
liticii penale o constituie identificarea si de-
scrierea faptelor ce constituie infractiuni si
determinarea pe aceastd baza a pedepselor
aplicabile in privinta persoanelor care le sa-
varsesc. O premisa absolut necesara pentru
realizarea acestei sarcini o constituie stabili-
rea si buna intelegere a conceptului infracti-
unii.

Notiunea generica a infractiunii cu-
prinde trasaturile esentiale comune tuturor
faptelor penale si nu doar numai a unora
dintre ele sau numai a unor categorii ale
acestora. Infractiunea este cea mai impor-
tanta institutie a dreptului penal, deoarece
reglementdrile din cadrul ei se rasfrang asu-
pra tuturor normelor incriminatoare din sis-

Introduction. The main objective of
the criminal policy is the identification and
description of the facts that constitute the
offences and determination on this basis of
the penalties applicable in relation to the
persons that commit them. An absolutely
necessary prerequisite for the execution of
this objective is the establishment and good
understanding of the concept of offence.

The generic notion of offence compris-
es the essential features common to all crim-
inal offences and not only to some of them or
only to some their categories. An offence is
the most important institution of the crimi-
nal law, because the regulations within it are
applicable to all incriminating norms of the
criminal law system.

In a broad sense, offence is an act of ex-
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temul de drept penal.

In sens larg, infractiunea este un act
de conduitd exterioara a omului, care din
cauza vatamarii ordinii sociale si de drept
este supusi represiunii penale. In sens
restrans, infractiunea se identifica cu o fapta
prejudiciabild concreta, descrisa de legea
penald, pentru care legiuitorul stabileste o
anumitd pedeapsa.

Metode de cercetare. La elaborarea
acestui studiu au fost folosite urmatoarele
metode de cercetare: metoda istorica, meto-
da comparativista de studiere a dreptului si
metoda analizei logice.

Continut de baza. La definirea notiu-
nii de ,infractiune” urmeaza a fi luat in con-
siderare faptul ca aceasta poate fi abordata
din perspectiva mai multor stiinte, juridice
sau nejuridice. Astfel, infractiunea si diferi-
te laturi ale fenomenului criminal formeaza
obiect de studiu a mai multor stiinte, cum ar
fi criminologia, sociologia, psihologia, etiolo-
gia, statistica etc.

Din aceasta perspectiva, infractiunea
reprezinta o realitate complexa cu valente
si exprimari in plan material-obiectiv, soci-
al, moral si juridico-penal. In plan material
obiectiv infractiunea se exprima intotdeauna
printr-un act de conduitd exterioara a omu-
lui, de naturd a produce modificari in lumea
inconjuratoare; in plan uman - ea reprezinta
o exteriorizare a personalitatii infractorului;
in plan social - se manifesta ca o reactie ne-
gativa antisociala aptd de a pune in pericol
sau a leza valorile ei si conditiile de existen-
ta ale societatii; in plan moral - infractiunea
presupune intotdeauna o negare a regulilor
de comportare general admise de majori-
tatea celorlalti membri ai societatii; in plan
juridico-penal - ea reprezinta o incalcare a
ordinii de drept penale [1, p.113].

In acest sens se poate retine ca
dintre diferitele aspecte ale fenomenului
infractiunii, numai aspectul juridic formea-
za obiect de cercetare pentru stiinta drep-
tului penal, celelalte fiind studiate in cadrul

ternal behaviour of man that due to the dis-
turbance of social order and of law is subject
to criminal repression. In a restricted sense,
offence is identified with a concrete preju-
dicial action, described by the criminal law,
for which the legislator establishes a certain
punishment.

Methods of research. The following
methods of research were used at the elabo-
ration of this study: historical method, com-
parative method of study of law and method
of logical analysis.

Basic content. At the definition of the
notion of offence is to be taken into account
the fact that it can be approached from the per-
spective of several sciences, legal or non-legal.
Thus, offence and different sides of criminal
phenomenon form the object of study of sev-
eral sciences, such as criminology, sociology,
psychology, aetiology, statistics, etc.

From this perspective, offence repre-
sents a complex reality with valences and ex-
pressions in material-objective, social, moral
and legal-criminal terms. In the objective-ma-
terial terms - offence is expressed always
through an act of external conduct of man,
capable of producing modifications in the
surrounding world; in the human terms - it
represents an externalization of the personal-
ity of offender; in social terms - it manifests
itself as a negative antisocial reaction capable
of endangering or damaging its values and
conditions of existence of society; in the mor-
al terms - offence implies always a negation of
the rules of general behaviour admitted by the
majority of other members of society; in the
legal-criminal terms - it represents a violation
of the criminal law order [1, p.113].

In this sense it can be noted that of dif-
ferent aspects of the phenomenon of offence,
only the legal aspect forms an object of re-
search for the science of criminal law, others
being studied within other sciences. Howev-
er, at the elaboration of the notion of offence,
all aspects of the phenomenon of offence and
data provided by the disciplines that study
them are taken into account.

The legal definition of offence is deter-



altor stiinte. Cu toate acestea, la elaborarea
notiunii de infractiune se tine seama de toate
aspectele fenomenului infractiunii si de da-
tele furnizate de disciplinele care le studiaza.

Definirea juridica a infractiunii este
determinata de tipul istoric si de regimul po-
litic existent in respectiva societate, care de-
termina interesele protectiei juridico-penale,
adica valorile sociale si relatii sociale exis-
tente pe langa aceste valori supuse protectiei
penale.

In general, sunt cunoscute trei concep-
te fundamentale de definire a infractiunii:

- conceptul substantial sau material;

- conceptul formall,

— conceptul substantial - formal.

Potrivit conceptului substantial, la baza
definirii infractiunii sta raul pe care aceasta il
produce pentru societate. Trasatura de baza
a infractiunii o constituie periculozitatea
acesteia pentru societate si pentru ordinea
stabilitd de catre aceasta.

Un asemenea concept de abordare a
infractiunii a fost promovat in momentul
formarii Uniunii Sovietice.

De exemplu, in C. pen. al Republicii
Sovietice Federative Socialiste Ruse (RSFSR)
din 1922, infractiunea era definita dupa cum
urmeaza: ,Infractiunea este orice actiune sau
inactiune social-periculoasd, care atenteaza
la bazele ordinii sociale si juridice sovietice,
stabilite de puterea muncitorilor si taranilor
in perioada de tranzitie la puterea comunis-
ta” [2, p. 26].

Se poate constatat ca la definirea in-
fractiunii in C.pen. al URSS din 1922 nu se
punea accent pe ilegalitatea faptei, ci doar
pe pericolul social al acesteia, ca trasatura
substantiald sau materiald a infractiunii. In-
cadrarea unei fapte ca infractiune era fun-
damentatd pe ideea prejudicierii oranduirii
sovietice sau a ordinii stabilite de puterea
muncitoare i cea tdrdneasca. Mai tarziu
aceasta notiune a fost implementata in toate
Codurile penale ale republicilor ce intrau in
componenta URSS.
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mined by the historical type and by the po-
litical regime existing in the corresponding
society that determines the interests of the
legal-criminal protection, i.e. the social val-
ues and social relations existing in addition
to these values subject to criminal protection.

In general, three fundamental concepts
of the definition of offence are known:

— substantial or material concept;

— formal concept;

— substantial - formal concept.

According to the substantial concept,
on the basis of the definition of the offence
lies the evil that it produces for the society.
The basic feature of the offence constitutes
its danger for the society and for the order
established by it.

Such a concept of the approach to of-
fence was promoted at the moment of the
formation of the Soviet Union.

For example, in the Criminal Code of
the Russian Soviet Federative Socialist Re-
public (RSFSR) of 1922, the offence was de-
fined as follows: “Offence is any social-dan-
gerous action or inaction that violates the
basis of the Soviet social and legal order es-
tablished by the power of workers and peas-
ants during the period of transition to the
communist power” [2, p. 26].

It can be found that at the definition of
the offence in the Criminal Code of the USSR
of 1922 the emphasis was not put on the ille-
gality of the action, but only on its social dan-
ger, as a substantial or material feature of the
offence. The classification of an offence as a
crime was based on the idea of damaging the
Soviet order or the order established by the
labour and peasant power. Later this notion
was implemented in all the Criminal Codes of
the republics that were members of the USSR.

This manner of the approach of the no-
tion of offence was the result of the profound
socio-economic and ideological changes that
took place in the context of the formation
of the Union of Soviet Socialist Republics
(USSR). The Commissioner for Justice D.I.
Kurtki, the author of the project of the Crim-
inal Code of the RSFSR of 1922, mentioned
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Acest mod de abordare a notiunii de
infractiune era rodul profundelor schimbari
social-economice si ideologice ce se produ-
ceau in contextul formarii Uniunii Republi-
cilor Sovietice Socialiste (URSS). Comisarul
pentru justitie D.I. Kurtkii, autorul proiectu-
lui C.pen. RSESR din 1922, mentiona ,,....no-
tiunea de infractiune reprezinta un concept
de bazd ce fundamenteaza toate reglementa-
rile juridico-penale” [2, p. 26].

O notiune similard a infractiunii a fost
consacrata si in C.pen. al RSFSR din 1926,
in care la art. 6 se prevedea: ,Se considera
social-periculoasd (infractiune) orice fapta
care pune in pericol oranduirea sovietica sau
ordinea de drept stabilita de puterea mun-
citoare si taraneasca pe perioada trecerii la
puterea comunista” [3, p. 39].

Prin acest concept, infractiunea se
identifica cu o fapta social-periculoasa si nu
cu o ilegalitate penald, fapt ce justifica aplica-
rea legii penale prin analogie.

Initial, Republica Sovietica Socialis-
ta Moldoveneasca (RSSM), constituita pe 2
august 1940 ca republicd unionald a marelui
imperiu sovietic, nu a avut propria legisla-
tie penald, pe teritoriul acesteia aplicandu-se
Codul penal al Republicii Sovietice Socia-
liste Ucrainene (RSSU) din 1927. Aplicarea
temporard a legislatiei penale ucrainene pe
teritoriul RSSM a durat pana la adoptarea
si punerea in vigoare a Codului penal din
24.03.1961. De mentionat ca notiunea de
infractiune prevazuta la art. 4 din C.pen. al
RSSU din 1927 [3, p. 84] era o reproducere
fidela a notiunii de infractiune prevazute la
art. 6 din C.pen. al RSFSR.

Examinand notiunea de infractiune
consacrata in C.pen. al RSFSR din 1922 si
din 1926, se poate concluziona ca principala
trasatura ce le caracteriza era elementul sub-
stantial, adica pericolul pe care aceste fapte
il prezentau pentru puterea sovietica. Notiu-
nea de infractiune era produsul luptei dintre
clase care se producea in societate in acele
vremuri. Prin urmare, orice infractiune, in-

“.... the notion of offence represents a basic
concept that bases all legal-criminal regula-
tions” [2, p. 26].

A similar notion of offence was covered
also in the Criminal Code of the RSFSR of
1926, in which in the art. 6 the following were
stipulated: “It is considered social-dangerous
(offence) any action that endangers the Soviet
arrangement or the law order established by
the labour and peasant power during the tran-
sition to the communist power”. [3, p. 39].

Through this concept the offence is
identified with a social-dangerous action and
not with a criminal illegality, the fact that
justifies the application of the criminal law
by analogy.

Initially, the Moldavian Soviet Socialist
Republic (MSSR), established on August 2™,
1940 as a union republic of the great Soviet
empire, did not have its own criminal law, on
its territory being applied the Criminal Code
of the Ukrainian Soviet Socialist Republic
(USSR) of 1927. Temporary application of
the Ukrainian criminal law on the territory
of the MSSR lasted until the adoption and
enforcement of the Criminal Code of March
24™, 1961. It should be mentioned that the
notion of the offence provided in the art. 4 of
the Criminal Code of the USSR of 1927 [3, p.
84] was a faithful reproduction of the notion
of offence provided in the art. 6 of the Crim-
inal Code of the RSFSR.

Examining the notion of offence cov-
ered in the Criminal Code of the RSFSR of
1922 and of 1926, it can be concluded that the
main feature that characterized them was the
substantial element, i.e. the danger that these
actions presented for the Soviet power. The
notion of offence was the product of the class
struggle that took place in the society at that
time. Therefore, any offence, irrespective of
its nature, was considered, first of all, as be-
ing an action that impinged on the labour or
peasant power installed for the passage of the
society to the socialist or communist regime.
This political desire, i.e. the installation and
maintenance of the Soviet power, oriented
all the legal-criminal regulations that were



diferent de natura acesteia, se considera, in
primul rind ca fiind o fapta care atenta la pu-
terea muncitoreasca sau taraneasca instalata
pentru trecerea societatii la regimul socialist
sau la cel comunist. Acest deziderat politic,
adica instalarea §i mentinerea puterii sovieti-
ce, orienta toate reglementarile juridico-pe-
nale ce erau adoptate pe timpuri.

Dupa cum afirma distinsul penalist A.
Piontkovski, in cunoscuta sa lucrare ,,Uce-
nie o prestuplenie”, recunoasterea unei fapte
drept infractiune in perioada trecerii societa-
tii de la un stat capitalist la unul socialist este
determinata de interesele clasei muncitoare,
iar in perioada trecerii de la un stat socialist
la unul comunist - de interesele intregului
popor, care se afla sub conducerea clasei
muncitoare a partidului comunist. Totodata,
acelasi autor a sesizat ca definirea infractiunii
in societatea socialista ca faptd social pericu-
loasd de clasd poate duce la solutii contradic-
torii. Orice infractiune atenteaza la interese-
le de clasa si orice infractor este dugman al
poporului. Acest lucru insa poate influenta
negativ activitatea instantelor de judecata in
sensul amplificarii fenomenului represiv [2,
p- 41].

Potrivit conceptului formal de definire
a infractiunii, se face abstractie de caracterul
social, fapta penala (infractiunea) fiind con-
siderata cu prioritate ca fiind un fenomen ju-
ridic. Printr-un asemenea mod de abordare
este reflectatd, in mod exclusiv, infatisarea
juridica a faptei penale (incriminarea si pe-
deapsa). In aceastd acceptiune, infractiunea
nu este altceva decat o fapta prevazuta si pe-
depsita de legea penala.

In baza acestui model de definire a
infractiunii, stiinta penala are menirea de
a aborda fenomenul criminal numai din
unghiul si limitele incriminarii si sanctionarii
sale, subordondndu-si preocuparile unui
legalism sever, singurul de natura a asigura
o protectie juridica eficienta individului
contra unor posibile abuzuri ale autoritatilor
executive sau judecatoresti. Conceptia
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adopted in those times.

As stated the distinguished criminalist
A. Piontkovski, in his well-known work Uce-
nie o prestuplenii, the recognition of an action
as an offence during the period of the tran-
sition of the society from a capitalist state to
a socialist one is determined by the interests
of the working class, and during the period of
the transition from a socialist state to a com-
munist one - the interests of the whole people
that are under the leadership of the working
class of the communist party. At the same
time, the same author pointed out that the
characterization of the offence in the social-
ist society as a dangerous social action of class
can lead to contradictory solutions. Every of-
fence impinges upon the interests of class and
every offender is the enemy of people. This,
however, can influence negatively the activity
of the courts in the sense of the amplification
of the concerned phenomenon [2, p. 41].

According to the formal concept of the
definition of offence, it is made the abstrac-
tion from the social character, the criminal
action (offence) being considered with prior-
ity as a legal phenomenon. By such a manner
of approach is reflected exclusively the legal
appearance of the criminal action (incrim-
ination and punishment). In this sense, the
offence is nothing more than an action pro-
vided and punished by the criminal law.

On the basis of this model of the defini-
tion of offence, criminal science aims to ap-
proach the criminal phenomenon only from
the angle and limits of its incrimination and
sanctioning, subordinating its concerns to
a severe legalism, the only one of nature to
provide an effective legal protection to an in-
dividual against some possible abuses of the
executive or judicial authorities. The formal
concept orientates the criminal legislation
towards a precise regulation not only of the
conditions of incrimination, but also of those
for the execution of punishments [1, p. 114].

Criminal legislation that approaches
this legislative model, either they do not de-
fine the notion of offence, the objective being
entrusted to the criminal doctrine, or define
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formald orienteaza legislatia penala spre o
reglementare precisa nu numai a conditiilor
de incriminare, dar si a celor de executare a
pedepselor [1, p. 114].

Legislatiile penale care abordeaza acest
model legislativ, fie cd nu definesc notiunea
de infractiune, sarcina revenindu-i doctrinei
penale, fie ca o definesc prin nuantarea ca-
racterului ilegal si al pasibilitatii de pedeapsa
penala.

Modelul formal de reglementare a in-
fractiunii a fost unul propriu si pentru le-
gislatia romaneasca antebelica si interbelica.
Astfel, in C.pen. al Roméniei din 1864 si din
1934 nu era prevazuta o notiune legald a in-
fractiunii. In dispozitiile preliminare se pu-
nea accent doar pe caracterul ilegal al faptei
penale. De exemplu, potrivit art. 2 C.pen. al
Romaniei din 1864: ,Nici o infractiune nu se
va pedepsi, daca pedepsele nu vor fi fost ho-
tarate inaintea savarsirii sale” [4], iar potrivit
art. 1 C.pen. al Romaniei din 1936: ,,Nimeni
nu poate fi pedepsit pentru o fapta, care, in
timpul cand a fost savarsita, nu era prevazu-
ta de lege ca infractiune si nici condamnat
la alte pedepse sau supus la alte masuri de
siguranta, decat acelea pe care le prevede
legea” [5].

Conceptul formal al infractiunii este
implementat si in legislatia penala in vigoare
a Romaniei, adicd in C.pen. din 2009. Astfel,
potrivit art. 15 alin. (1): , Infractiunea este
fapta prevazuta de legea penalad, savarsita
cu vinovatie, nejustificata si imputabila
persoanei care a savarsit-o”.

Prin urmare, la definirea infractiunii
in C.pen. din 2009, legiuitorul roman, spre
deosebire de C.pen. din 1968, a renuntat la
pericolul social ca trasatura de baza a infrac-
tiunii. Astfel, la stabilirea conceptului s-a ti-
nut cont de traditiile dreptului penal roma-
nesc din perioada interbelica si de legislatiile
penale europene, care in majoritatea cazuri-
lor definesc infractiunea in baza conceptului
formal.

In acelasi sens, pot fi aduse drept

it by shading of the illegal nature and of the
liability of criminal punishment.

The formal model of the regulation of
offence was an appropriate one also for the
Romanian pre-war and inter-war legislation.
Thus, in the Criminal Code of Romania of
1864 and of 1934 there was not provided a le-
gal notion of offence. In the preliminary dis-
positions was put the emphasis only on the
illegal nature of the criminal action. For ex-
ample, according to the art. 2 of the Criminal
Code of Romania of 1864: “No offence shall
be punished, unless the punishments have
been decided before its commission” [4], and
according to the art. 1 of the Criminal Code
of Romania of 1936: “No one can be pun-
ished for an action that during the time when
it was committed was not provided by law
as an offence, nor condemned to other pen-
alties or subject to other security measures,
than those provided by law” [5].

The formal concept of the offence
is implemented also in the criminal law in
force of Romania, i.e. in the Criminal Code
of 2009. Thus, according to the art. 15 para-
graph (1): “Offence is an action provided by
the criminal law, committed with guilt, un-
justified and imputable to the person that
committed it”.

Therefore, at the definition of the of-
fence in the Criminal Code of 2009, the Ro-
manian legislator, unlike the Criminal Code
of 1968 renounced the social danger as a
basic feature of the offence. Thus, at the es-
tablishment of the concept there were taken
into account the traditions of the Romani-
an criminal law of the interwar period and
of the European criminal legislations that in
most cases define the offence on the basis of
the formal concept.

In the same sense, other criminal legis-
lations that approach the formal concept of
the definition of offence also can be brought
as examples. Thus, according to the art. 111-
2 of the Criminal Code of France, “The law
determines offences and contraventions, as
well as punishments that can be applied in
relation to offenders”, and according to the



exemple si alte legislatii penale care abordeaza
conceptul formal de definire a infractiuni.
Astfel, potrivit art.111-2 C.pen. al Frantei,
»Legea determina infractiunile si contraven-
tiile, precum si pedepsele ce pot fi aplicate in
privinta faptuitorilor”, iar conform art.111-3
C.pen. al Frantei: ,,Nimeni nu poate fi supus
pedepsei pentru o infractiune sau o contra-
ventie elementele careia nu sunt stabilite de
legea penala” [6]. Desi nu defineste infractiu-
nea, legiuitorul francez evidentiaza doua tra-
saturi formale ale infractiunilor - ilegalitatea
si pasibilitatea de pedeapsd.

In conformitate cu art. 1 C.pen. al Sue-
diei: ,,In calitate de infractiune este recunos-
cutd fapta, determinata de prezentul Cod sau
de alte legi ori statute, pentru care este preva-
zutd o pedeapsa penald” [7].

In paragraful 1 din C.pen. al Germaniei
se prevede ca ,,Fapta poate fi pedepsita doar
daca pasibilitatea de pedeapsa a fost stabilita
anterior de catre lege” [8].

Potrivit art. 1 alin. (1) C.pen. al Belgiei:
»Incilcirile pe care legea le sanctioneazd cu
pedeapsa penala constituie infractiuni” [9].
Din aceasta ultima prevedere legala reiese ca
trasatura de bazd a infractiunii o constituie
pedeapsa penala, care la randul ei poate fi
stabilitd doar de legea penala, marcandu-se
astfel si ilegalitatea faptei.

In dreptul penal englez nu este
formulata o notiune legald a infractiunii. In
viziunea majoritatii dintre autorii englezi,
din punct de vedere legal este imposibil de a
formula o notiune ce ar cuprinde toate acti-
unile sau inactiunile cu caracter infractional.

Totusi in doctrina penala engleza ma-
joritatea autorilor o abordeaza in baza con-
ceptului substantial-formal. Astfel, se consi-
dera ca infractiunea reprezintd actiunea sau
inactiunea care provoaca o dauna societatii si
care este interzisa de legea sub amenintarea
aplicarii pedepsei aplicate de catre stat [10].

Intr-o altd acceptiune mai largd se
considera ca infractiunea sau fapta penala
o constituie dauna, interzisa de lege, efectul
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art. 111-3 of the Criminal Code of France:
“No one shall be liable to punishment for
an offence or a contravention the elements
of which are not established by the criminal
law” [6]. Although it does not define the of-
fence, the French legislator highlights two
formal features of offences: illegality and
punishability.

According to the art. 1 of the Crimi-
nal Code of Sweden: “As an offence it is rec-
ognized an action determined by the given
Code or by other laws or statutes, for which
a criminal punishment is provided” [7].

In paragraph 1 of the Criminal Code of
Germany, it is stipulated that “An action can
be punished only if punishability has been
previously established by the law” [8].

According to the art. 1 paragraph (1)
of the Criminal Code of Belgium: “Infringe-
ments sanctioned by the law with criminal
punishment constitute offences” [9]. From
this last legal provision results that the basic
feature of the offence is the criminal punish-
ment that in its turn can be established only
by the criminal law, thus being marked also
the illegality of the offence.

In the English criminal law a legal no-
tion of offence is not formulated. In the view
of most English authors, from a legal point
of view it is impossible to formulate a gener-
ic notion that would include all criminal ac-
tions or inactions.

However, in the English criminal doc-
trine most authors approach it on the basis
of the substantial-formal concept. Thus, it is
considered that offence represents an action
or inaction that causes damage to society and
that is prohibited by law under the threat of
the application of the punishment imposed
by the state [10].

In another broader definition it is con-
sidered that offence or criminal action is
constituted by damage, prohibited by law,
the main effect of which consists in the fact
that if the offender is detained and liable to
criminal punishment, being able to be pros-
ecuted criminally in the order provided by
law in the name of the state and if will be
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principal al careia consta in aceea cd daca in-
fractorul este retinut si pasibil de pedeapsa
penala, putand fi urmarit penal in ordinea
prevazutd de lege in numele statului si daca
va fi recunoscut vinovat i se va putea aplica o
anumita pedeapsa [11, p. 1].

Conceptul substantial-formal imbina
doua elemente de baza care stau la definirea
genericd a infractiunii. Elementul material,
prin care in notiunea generala de infractiu-
ne se include precizarea cd aceasta reprezinta
un pericol social, adica este o fapta care adu-
ce atingere si tulburd ordinea sociala consti-
tuita. Elementul formal, prin care conduita
ilegala este introdusa in prevederile legii pe-
nale, adica supusa incriminarii $i pentru care
legea penali prevede o anumita sanctiune. In
plus, conceptul material-formal mai poate
include si aspectul uman-moral al infractiu-
nii, cerand ca fapta sa fie comisa cu vinovitie.

Acest model de reglementare a notiu-
nii de infractiune este specific pentru tarile
din fostul spatiu ex-sovietic, care includ fos-
tele republic unionale ale URSS si fostele sta-
te socialiste (Bulgaria, Polonia etc.).

Daca initial in URSS la baza notiunii
legale a infractiunii a stat conceptul substan-
tial, ulterior aceasta a evoluat sub aspectul
nuantarii, pe de o parte, a ilegalitatii faptei,
iar pe de alta parte, a diversificarii valorilor
sociale supuse protectiei penale, alternativ cu
cele legate de ideologia sovietica.

Astfel, in C. pen. model al URSS din
1958, in norma definitorie a infractiunii s-a
mers pe calea diversificarii valorilor suscep-
tibile de a fi vatamate prin comiterea aces-
teia. La art. 7 se statua: ,Infractiunea este
fapta social-periculoasa prevazuta de legea
penala (actiunea sau inactiunea), care aten-
teaza la oranduirea sociald si statala sovieti-
ca, sistemul socialist economic, proprietatea
socialista, personalitatea, la drepturile politi-
ce, de munca si alte drepturi ale cetatenilor,
precum si alte fapte ilegale social-periculoase
care atenteaza la oranduirea socialista preva-
zute de legea penala” [2, p. 32].

convicted, a certain punishment may be im-
posed on him/her [11, p. 1].

The substantial-formal concept com-
bines in itself two basic elements that lie at
the generic definition of the offence. The ma-
terial element, by which in the general notion
of the offence is included the indication that
it represents a social danger, i.e. is an action
that harms and disturbs the constituted social
order. The formal element, by which the ille-
gal conduct is introduced in the provisions of
the criminal law, i.e. subject to incrimination
and for which the criminal law provides a cer-
tain sanction. In addition, the material-formal
concept may include also the human-moral
aspect of the offence, demanding that the of-
fence be committed with guilt.

This model of regulation of the notion
of offence is specific to the countries of the
former ex-Soviet area that include the former
union republics of the USSR and the former
socialist states (Bulgaria, Poland, etc.).

If initially in the USSR on the basis of
the legal notion of offence was the substan-
tial concept, subsequently it evolved under
the aspect of shading, on the one hand, the il-
legality of the action, and on the other hand,
the diversification of social values subject to
criminal protection, alternatively with those
related to Soviet ideology.

Thus, in the model of the Criminal
Code of the USSR of 1958, in the defining
norm of the offence there was followed the
path of the diversification of values likely to
be injured by its commission. In the art. 7
was stated: “Offence is the social-dangerous
action provided by the criminal law (action
or inaction) that impinges upon the Soviet
social and state system, economic socialist
system, socialist property, personality, polit-
ical, labour and other rights of the citizens, as
well as other social-dangerous illegal actions
that impinges upon the socialist order pro-
vided by the criminal law” [2, p. 32].

A similar notion of the offence was pro-
vided also in the art. 7 of the Criminal Code
of MSSR of 1961, according to which: “Offence
is the socially dangerous action (action or in-



O notiune similara a infractiunii era
prevazuta si la art. 7 din C.pen. al RSSM din
1961, potrivit caruia: ,, Infractiunea este fapta
social periculoasa (actiunea sau inactiunea)
prevazuta de legea penala, ce atenteaza la or-
dinea sociala a URSS, la sistemul ei politic si
social, proprietatea socialista, personalitate,
drepturile politice, de muncd, patrimoniale
si alte drepturi si libertati ale cetétenilor, pre-
cum si alte fapte social periculoase prevazu-
te de legea penald ce atenteaza la ordinea de
drept socialista” [12, p. 9].

Dupa destramarea URSS si formarea
R. Moldova ca stat independent si suveran,
aceasta notiune a fost supusa unui amenda-
ment legislativ, fiind reformulata dupa cum
urmeaza: ,,Se considera infractiune fapta (ac-
tiune sau inactiune) social-periculoasa, care
atenteaza la viata si sanatatea persoanei, la
drepturile si libertatile cetatenilor, la propri-
etate, la oranduirea de stat, la sistemul politic
si economic, precum si alte fapte social-peri-
culoase prevazute de legea penald” [13].

Conceptul substantial-formal a stat la
baza definirii infractiunii si in Romania so-
cialistd. In C.pen. al Republicii Socialiste Ro-
mania (RSR) din 1968, la art. 17 cu denumi-
rea marginald de ,Trasaturile infractiunii”,
era formulata urmatoarea notiune legald a
infractiunii: ,Infractiunea este fapta care
prezinta pericol social, savarsita cu vinovatie
si prevazuta de legea penala” [14, p.11]. Din
aceasta notiune rezulta urmatoarele trasaturi
esentiale ale infractiunii: pericolul social; vi-
novatia si ilegalitatea penala.

In prezent, acest model de formulare a
infractiunii in legea penala s-a pastrat in mai
multe state din fostul lagar socialist.

Spre exemplu, in conformitate cu art.
9 alin. (1) C.pen. al Bulgariei din 2001: ,,In-
fractiunea constituie fapta social periculoasa
(actiunea sau inactiunea), care este comisa
cu vinovatie si declarata de lege ca fiind pe-
depsibila”. Potrivit alin. (2) al aceluiasi arti-
col: ,Nu constituie infractiune fapta care desi
formal intruneste semnele unei infractiuni
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action) provided by the criminal law that im-
pinges upon the social order of the USSR, its
political and social system, socialist property,
personality, political, labour, patrimonial rights
and other rights and freedoms of the citizens,
as well as other socially dangerous facts provid-
ed by the criminal law that impinges upon the
order of socialist law” [12, p. 9].

After the disintegration of the USSR
and the formation of the Republic of Mol-
dova as an independent and sovereign state,
this notion was subjected to a legislative
amendment, being reformulated as follows:
“It is considered an offence a socially dan-
gerous action (action or inaction) that im-
pinges upon life and health of person, rights
and freedoms of citizens, property, state sys-
tem, political and economic system, as well
as other socially dangerous actions provided
by the criminal law” [13].

The substantial-formal concept was
the basis of the definition of offence also in
socialist Romania. In the Criminal Code of
the Socialist Republic of Romania (SRR) of
1968, in the art. 17 with the marginal name
“Features of offence”, was formulated the
following legal notion of the offence: “Of-
fence is the action that presents social dan-
ger, committed with guilt and stipulated by
the criminal law” [14, p. 11]. From this no-
tion resulted the following essential features
of the offence: social danger; guilt and crim-
inal illegality.

At present, this model of formulation of
offence in the criminal law has been preserved
in several states of the former socialist camp.

For example, in accordance with the
art. 9 paragraph (1) of the Criminal Code of
Bulgaria of 2001: “Offence constitutes the so-
cially dangerous action (action or inaction)
that is committed with guilt and declared by
the law as being punishable”. According to
paragraph (2) of the same article: “It does
not constitute an offence the action that al-
though formally comprises the signs of an
offence punished by the law, but that due
to its lack of importance is not socially dan-
gerous or if the social danger is clearly insig-
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pedepsite de lege insa care datoritd lipsei sale
de importanta nu este social periculoasa sau
daca pericolul social este in mod vadit nein-
semnat” [15]. Pot fi evidentiate patru trasaturi
definitorii ale infractiunii: fapta social-pericu-
loasa; fapta savarsitd cu vinovatie; fapta este
ilegala si fapta este pedepsita de lege.

In conformitate cu art. 1 paragraf. 1
C.pen. al Poloniei: ,,Raspunderii penale poa-
te fi supusa doar persoana care a savarsit o
fapta interzisa sub amenintarea aplicarii pe-
depsei penale ce este stabilita de legea in vi-
goare la momentul comiterii faptei”. Potrivit
paragraf. 2 al aceluiasi articol: ,Nu constituie
infractiune fapta interzisa, prejudiciul social
al cdreia este neinsemnat” [16]. Din prima
prevedere a legii reiese ilegalitatea si pasibili-
tatea de pedeapsa, iar din cea de a doua, pe-
riculozitatea faptei.

In legislatia penald a Federatiei Ruse
conceptul material-formal al infractiunii este
specificat la art. 14 alin. (1) C.pen.: ,,Prin in-
fractiune se intelege savarsirea cu vinovatie a
unei fapte social periculoase, interzise de le-
gea penala sub amenintarea pedepsei”. Potri-
vit alin. (2) al aceluiasi articol: ,,Nu constituie
infractiune actiunea (inactiunea), care desi
formal intruneste semnele unei infractiuni
prevazute de prezentul Cod, insa care dato-
rita lipsei de importanta nu prezintd pericol
social” [18].

Conceptul material-formal al infracti-
unii este consacrat si in alte legislatii penale
ale fostelor republici unionale, cum ar fi: C.
pen. al Ucrainei [art. 11]; C. pen. al Belaru-
sului [art. 11]; C. pen. al Kazahstanului [art.
10 alin. (2)] etc.

Este de mentionat cd unele dintre fos-
tele republici unionale au abandonat con-
ceptul material-formal al infractiunii, consa-
crandu-1 pe cel formal. De exemplu, potrivit
art. 7 alin. (1) C.pen. al Estoniei: ,Infracti-
unea este fapta prevazuta de prezentul Cod,
actiunea sau inactiunea, care este sanctionata
in ordine penala” [20].

In legislatia penald a R. Moldova,

nificant” [15]. Four defining features of the
offence can be highlighted: social-dangerous
action; action committed with guilt; action is
illegal and action is punished by law.

According to the art. 1 paragraph 1
of the Criminal Code of Poland: “Only the
person that committed a prohibited action
under the threat of the application of the
criminal punishment that is established by
the law in force at the moment of the com-
mission of the action can be subject to the
criminal liability”. According to paragraph 2
of the same article “It does not constitute an
offence the forbidden action, the social dam-
age of which is insignificant” [16]. From the
first provision of the law results the illegality
and punishability, and from the second the
dangerousness of the action.

In the criminal legislation of the Russian
Federation the material-formal concept of the
offence is specified in the art. 14 paragraph (1)
of the Criminal Code: “By offence it is under-
stood the commission with guilt of a socially
dangerous action, prohibited by the criminal
law under the threat of punishment”. Accord-
ing to paragraph (2) of the same article: “It
does not constitute the offence the action (in-
action) that although meets formally the signs
of an offence provided by the given Code, but
which due to the lack of importance does not
present a social danger” [18].

The material-formal concept of the of-
fence is covered also in other criminal legis-
lations of the former Union republics, such
as: Criminal Code of Ukraine [art. 11]; Crim-
inal Code of Belarus [art. 11]; Criminal Code
of Kazakhstan [art. 10 par. (2)] etc.

It is worth mentioning that some of the
former Union republics abandoned the mate-
rial-formal concept of the offence, establish-
ing the formal one. For example, according to
the art. 7 paragraph (1) of the Criminal Code
of Estonia: “Offence is the action provided by
the given Code - action or inaction, - that is
sanctioned in the criminal order” [20].

In the criminal legislation of the Re-
public of Moldova, the substantially formal
notion of the offence is provided in the art.



notiunea substantial formald a infractiunii
este prevazuta la art. 14 C. pen.: ,,Infractiunea
este o fapta (actiune sau inactiune) prejudici-
abild, prevazuta de legea penala, savarsita cu
vinovatie si pasibila de pedeapsa penala”. Po-
trivit alin. (2) al aceluiasi articol: ,,Nu consti-
tuie infractiune actiunea sau inactiunea care,
desi, formal, contine semnele unei fapte pre-
vazute de prezentul cod, dar, fiind lipsita de
importantd, nu prezinta gradul prejudiciabil
al unei infractiuni” [21].

Concluzii. In lumina celor prezentate
mai sus, se poate concluziona, ca in spatiul
romanesc (Romania si R. Moldova), notiu-
nea de infractiune a evoluat in baza a doua
concepte legislative:

- substantial-formal, caracteristic re-
gimului sovietic, in care, in afara de caracte-
rul ilegal al faptei penale, se pune accent si
pe substanta sociala a infractiunii, $i anume
susceptibilitatea acesteia de a aduce o vata-
mare in adresa intereselor sociale protejate
de stat. Din perspectiva modelului material-
formal notiunea de infractiune a fost definita
in C.pen. al RSSM din 1961 si in C.pen. al
RSR din 1968. Acest concept este pastrat si in
C.pen. al R. Moldova din 2002;

- formal, este caracteristic C.pen. al
Romaniei din 1864 si 1936 in care se punea
accent doar pe caracterul juridic al infracti-
unii, determinat de ilegalitatea faptei, adica
prevederea acesteia in legea penala. Acest mo-
del de definire a infractiunii este consacrat si
in actualul C.pen. al Romanei din 2009.
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Cetitenii UE au dreptul de a locui in orice
stat membru. De la intrarea in vigoare a Acordului
Schengen, care a eliminat controalele la frontierele
interne ale UE, se poate trece foarte usor dintr-o tara
in alta. Pentru ca cetatenii sa poata circula liber pe
teritoriul UE, trebuie sa existe controale eficiente la
toate punctele de intrare in UE. Statele membre cola-
boreaza pentru a ameliora securitatea prin controale
mai eficiente la frontiera si pentru a facilita intrarea
in UE a persoanelor indreptatite. Astfel, strategia de
securitate interna a UE se afla la baza cooperarii sta-
telor membre in acest domeniu. Ea include actiuni
care vizeaza eliminarea amenintarilor celor mai ur-
gente cu care se confrunta UE.

Cuvinte-cheie: UE, securitate, frontiere externe,
migratie, criminalitate transfrontalierd etc.

EU citizens have the right to live in
any member state. Since the entry into force
of the Schengen Agreement, which has remo-
ved controls at the EU’s internal borders, it is
very easy to move from one country to another.
For citizens to move freely across the EU borders
there must be effective controls at all points of entry
into the EU. Member States work together to impro-
ve security through more effective border checks and
to facilitate entry into the EU of entitled persons.
Thus, the EU’s internal security strategy underpins
the member states cooperation in this area. It inclu-
des actions aimed at eliminating the most urgent
threats faced by the EU.

Keywords: security, external borders, migration,
cross-border crime etc.

Introducere. Europa s-a confruntat de la

Introduction. Since the beginning of

inceputul acestui secol si mileniu cu o serie de  this century and millennium, Europe has
incercari care au adus, si se pare ca vor conti- faced a series of attempts which have affect-
nua sa aduca, atingere securitatii cetdteanului  ed, and seems to continue to affect, the se-
Europei §i cetateanului Uniunii Europene.  cyrity of the citizen of Europe and the citi-
Daca la nivel global conflictele existente in lu—. zen of the European Union. If globally the
mea araba au generat relocarea masiva a unei . o ovictin g in the Arab world have

arti a populatiei sau nevoia de protectie uma- . .
barii a poptias p ; generated a massive relocation of a part of

nitard pe continentul european, si in Uniunea . o
be ¢ : pean, 1 . the population or the need for humanitari-

Europeana s-au manifestat consecintele acestei ) .
an protection, the consequences, in the Eu-

situatii sub forma unui flux masiv de imigranti, ) din the f ¢
a abuzului protectiei umanitare si a deteriorarii oPean Union, are expressed in the form o
crescande a securitatii cetateanului [1]. Numai @ MassIve flow of immigrants, the abuse of
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in anii 2015-2016 Uniunea Europeana s-a con-
fruntat cu un numar de refugiati si imigranti
fara precedent. Peste un milion de persoane au
sosit in Uniunea Europeand, majoritatea fu-
gind de razboiul si teroarea din Siria si din alte
regiuni [2].

Materiale si metode de cercetare apli-
cate. La realizarea studiului de fata au fost
utilizate un spectru larg de surse sub forma
de acte normative comunitare, comunica-
te de presa ale institutiilor UE, monografii,
atat in domeniul dreptului european, cat si
in materia securitatii europene si a frontie-
relor sale externe. Studierea si analiza aces-
tora nu ar fi fost posibile in mod eficient de-
cat prin utilizarea metodelor de cercetare, de
genul: observatia, metoda deductiei, metoda
comparativa, metoda istorica, metoda logica,
precum si cea sistemica.

Rezultate obtinute si discutii. Recente-
le acte considerate a avea un caracter terorist
si prezenta in Europa a unui numar mare de
cetateni non-europeni au ridicat semne de in-
trebare cu privire la securitatea interna a Uni-
unii Europene, definitorie pentru spatiul eu-
ropean si securitatea frontierelor sale externe
care au permis accesul pe teritoriul comunitatii
a resurselor necesare pentru ca aceste acte sa
aiba loc. Uniunea Europeand a propus o se-
rie de masuri pentru a face fata crizei. Printre
acestea se numara incercarea de a solutiona
cauzele profunde ale crizei, precum si sporirea
ajutorului acordat persoanelor care au nevoie
de asistenta umanitard atat in interiorul, cat
si in afara UE. Se iau masuri pentru relocarea
solicitantilor de azil care deja se afla in Euro-
pa, reinstalarea persoanelor aflate in dificulta-
te din tdrile invecinate si returnarea celor care
nu indeplinesc conditiile pentru azil. Uniunea
Europeana imbunatateste securitatea la fronti-
ere, combatand traficul de imigranti si oferind
modalitati sigure de intrare pe teritoriul sau [3].

Intrucat au frontiere externe comune,
toate statele din UE sunt obligate sa inves-
teasca in masuri de protectie pentru a garan-
ta securitatea Uniunii. Gestionarea eficace
a frontierelor externe ale Uniunii Europene
este esentiala pentru buna functionare a libe-
rei circulatii in interiorul Uniunii Europene.

In acest sens Comisia Europeand a adop-

humanitarian protection have manifested on
the European continent and in the Europe-
an Union and the increasing deterioration of
the security of the citizens. [1] Only in 2015 -
2016 European Union faced unprecedented
numbers of refugees and immigrants. Over a
million people have arrived in the European
Union, most fleeing war and terror in Syria
and other regions. [2]

Applied materials and research meth-
ods. A wide range of sources in the form of
community normative acts, press releases
of EU institutions, monographs, both in the
field of European law, as well as in the field
of European security and its external borders
were used in carrying out the present study.
The most efficient method for studying and
analysing of them became possible due to the
usage of the following research methods: ob-
servation, deduction method, comparative
method, methodological, as well as system-
atic one.

Obtained results and discussions.
Recent acts considered to be terrorist in na-
ture and the presence of large numbers of
non-European citizens in Europe have raised
questions about the European Union’s inter-
nal security, which is very important for the
European space, and the security of its exter-
nal borders that allowed access to the com-
munity territory of the resources necessary
for these acts to take place. The European
Union has proposed a series of measures to
deal with the crisis. These include trying to
address the root causes of the crisis, as well as
increasing aid to people in need of human-
itarian assistance, both inside and outside
the EU. Measures are being taken to relocate
asylum seekers who are already in Europe,
resettle people in distress from neighbouring
countries and return those who do not meet
the conditions for asylum. The European
Union improves border security, combating
the trafficking of immigrants and providing
safe means of entry into its territory. [3]

As they have common external bor-
ders, all EU countries are obliged to invest in



tat un set important de masuri pentru gestio-
narea frontierelor externe ale UE si protejarea
spatiului Schengen fara frontiere interne. Pro-
punerile vor contribui la gestionarea migratiei
intr-un mod mai eficace, la imbunatatirea
securitatii interne a Uniunii Europene si la
protejarea principiului liberei circulatii a per-
soanelor. Comisia propune instituirea unui
corp de paza europeana a frontierelor si a coas-
telor pentru a asigura o gestionare riguroasa si
partajata a frontierelor externe. Pentru a spo-
ri si mai mult securitatea cetatenilor Europei,
Comisia propune, de asemenea, introducerea
de controale sistematice in bazele de date rele-
vante in cazul tuturor persoanelor care intra in
spatiul Schengen sau ies din acesta [4].

Astfel, una din masurile propuse de
Comisia Europeana este infiintarea unui corp
de pazd europeana a frontierelor si a coas-
telor pentru a proteja frontierele externe ale
Europei. Prezenta propunere are ca obiectiv
infiintarea unei autoritati care ar asigura un
management integrat al frontierelor externe
ale Uniunii Europene, pentru o gestionare
mai eficienta a migratiei si pentru a asigura
un inalt nivel de securitate in cadrul Uniunii
Europene, protejand in acelasi timp libera
circulatie a persoanelor in cadrul acesteia.

Obiectivul politicii Uniunii in domeniul
gestionarii frontierelor externe este de a dez-
volta si a pune in aplicare gestionarea integra-
ta a frontierelor la nivel national si la nivelul
Uniunii, care este un corolar necesar pentru
libera circulatie a persoanelor in cadrul Uniu-
nii si este o componenta fundamentala a unui
spatiu de libertate, securitate si justitie.

Noua autoritate, denumita ,Agentia
Europeana pentru Politia de Frontiera si
Garda de Coastd”, a fost lansata in octombrie
2016, in urma solicitarii Consiliului Euro-
pean din septembrie 2015 de a se consolida
controalele la frontierele externe [5].

Noul corp de paza europeana a fronti-
erelor si a coastelor va avea urmatoarele ca-
racteristici:

- orezerva disponibila rapid de politisti
de frontiera si de echipamente tehnice: agentia
va putea recurge la cel putin 1500 de experti
care pot fi mobilizati pe teren in mai putin de
3 zile. Pentru prima data, agentia va putea sa

(stiinte juridice, nr. 10/ 2019, ISSN 1857-0976)

protection measures to guarantee the securi-
ty of the Union. The effective management of
the external borders of the European Union
is essential for the proper functioning of the
free movement within the European Union.

In this regard, the European Commis-
sion has adopted an important set of meas-
ures for managing the EU’s external borders
and protecting the Schengen area without
internal borders. The proposals will contrib-
ute to managing migration more effectively,
improving the internal security of the Euro-
pean Union and protecting the principle of
free movement of persons. The Commission
proposes the establishment of a European
Border and Coast Guard to ensure rigorous
and shared management of external borders.
In order to further enhance the security of
Europe’s citizens, the Commission also pro-
poses the introduction of systematic checks
in databases relevant to all persons entering
or leaving the Schengen area. [4]

The objective of the Union’s policy in
the field of external border management is
to develop and implement integrated bor-
der management at national and Union lev-
el, which is a necessary aspect for the free
movement of persons within the Union and
is a fundamental component of a space of
freedom, security and justice.

The new authority, called the “Europe-
an Border Police and Coast Guard Agency”,
was launched in October 2016, following the
request of the European Council in Septem-
ber 2015, to strengthen controls at the exter-
nal borders. [5]

The new European Border and Coast
Guard Corps will have the following features:

- a rapidly available reserve for border
guards and technical equipment: the agency
will be able to use at least 1,500 experts who
can be mobilized on the ground in less than
3 days. For the first time, the Agency will be
able to purchase equipment itself and use a
reserve of technical equipment provided by
the Member States. There will be no shortage
of personnel or equipment for operations at
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achizitioneze ea insasi echipamente si sa uti-
lizeze o rezerva de echipamente tehnice fur-
nizate de statele membre. Nu vor mai exista
deficite de personal sau de echipament pentru
operatiunile desfasurate la frontierele euro-
pene. Pana in 2020, resursele umane ale noii
agentii vor fi de peste doud ori mai mari de-
cat cele de care dispune Frontex, ajungand la
1000 de angajati permanenti, inclusiv agenti
care isi desfasoara activitatea pe teren;

- un rol de monitorizare si de supra-
veghere: va fi instituit un centru de monito-
rizare si de analiza a riscurilor pentru a mo-
nitoriza fluxurile de migratie catre Uniunea
Europeana si in interiorul acesteia si pentru
a efectua analize de risc si evaluari obliga-
torii ale vulnerabilitatii in vederea identifi-
carii si a remedierii punctelor slabe. Vor fi
detasati ofiteri de legatura in statele membre
pentru a asigura prezenta pe teren atunci
cand frontierele sunt expuse unor riscuri.
Agentia va fi iIn masura sa evalueze capaci-
tatea operationald, echipamentele tehnice si
resursele de care dispun statele membre pen-
tru a face fata provocarilor de la frontierele
lor externe si sa solicite statelor membre sa
ia masuri pentru a remedia situatia intr-un
termen stabilit in cazul unor vulnerabilitati;

- dreptul de a interveni: statele mem-
bre pot solicita efectuarea de operatiuni co-
mune si de interventii rapide la frontiere, pre-
cum si detasarea echipelor de paza europeana
a frontierelor si a coastelor in sprijinul acestor
actiuni. In cazul in care deficientele persista
sau un stat membru se afla sub o presiune
semnificativa a migratiei care pune in pericol
spatiul Schengen si in lipsa unor actiuni la ni-
vel national sau in cazul in care aceste actiuni
sunt insuficiente, Comisia va putea adopta
o decizie de punere in aplicare stabilind faptul
ca situatia de pe o anumita sectiune a frontie-
relor externe necesita masuri urgente la nivel
european. Aceasta va permite agentiei sa in-
tervina si sa detaseze echipele de paza euro-
peana a frontierelor si a coastelor, pentru a ga-
ranta ca se iau masuri pe teren, chiar si atunci
cand un stat membru nu este in masura sau
nu este dispus sa ia masurile necesare;

- supravegherea efectuata de paza de
coasta: pazele de coasta nationale vor face

European borders. By 2020, the human re-
sources of the new agency will be more than
twice compared to what Frontex has, reach-
ing 1,000 permanent employees, including
agents working in the field;

- a monitoring and supervisory role: a
risk monitoring and analysis centre will be
set up to monitor the flows of migration to
and from the European Union and to carry
out risk analyzes and mandatory vulnerabil-
ity assessments to identify and remediate the
weaknesses. Liaison officers will be posted in
the Member States to ensure presence on the
ground when borders are exposed to risks.
The Agency will be able to assess the opera-
tional capacity, technical equipment and re-
sources available to Member States to meet
the challenges at their external borders and
ask Member States to take action to remedy
the situation within a set timeframe in case
of vulnerabilities;

- the right to intervene: Member States
may request joint operations and rapid bor-
der interventions, as well as the deployment
of European border and coast guard teams
in support of these actions. If the deficiencies
persist or a Member State is under significant
pressure from migration that endangers the
Schengen area and the lack of national ac-
tion or if these actions are insufficient, the
Commission may adopt an implementation
decision establishing that the situation on a
certain section of external borders requires
urgent measures at European level. This will
enable the Agency to intervene and detach
European border and coast guard teams to
ensure that action is taken on the ground,
even when a Member State is not able or
willing to take the necessary action;

« Coast Guard surveillance: Nation-
al coastguards will be part of the European
Border Guard and Coast Guard as they carry
out border control tasks. The mandate of the
European Fisheries Control Agency and the
European Maritime Safety Agency will be
aligned with the mandate of the new Europe-
an Border and Coast Guard. The three agen-



parte din corpul de paza europeana a fron-
tierelor si a coastelor in masura in care aces-
tea efectueaza sarcini de control la frontiere.
Mandatul Agentiei Europene pentru Con-
trolul Pescuitului si al Agentiei Europene
pentru Siguranta Maritima vor fi aliniate la
mandatul noului corp de paza europeana a
frontierelor si a coastelor. Cele trei agentii
vor putea sa lanseze operatiuni de suprave-
ghere comune, de exemplu prin exploatarea
in comun a sistemelor de aeronave pilotate
de la distanta (drone) in Marea Mediterana;

- un mandat pentru a interveni in tari
terte: agentia va avea un nou mandat gratie
caruia va putea trimite ofiteri de legatu-
ra in tarile terte invecinate si va putea lan-
sa operatiuni comune impreuna cu acestea,
inclusiv pe teritoriul lor;

- un rol mai important in materie
de returnare: in cadrul agentiei va fi cre-
at un Birou european de returnare pentru a
permite desfasurarea echipelor europene de
interventie pentru returnare, formate din es-
corte, observatori si specialisti in materie de
returnare, care vor lucra pentru a asigura re-
turnarea efectiva a resortisantilor tarilor terte
aflati in situatie de sedere ilegala. Un docu-
ment de calatorie european standard pentru
returnare va contribui la o mailarga acceptare
de catre tarile terte a persoanelor returnate;

- garantarea securitatii interne: agentia
va include criminalitatea transfrontaliera si
terorismul in analiza sa de risc si va coopera
cu alte agentii ale Uniunii si cu organizatii
internationale in vederea prevenirii teroris-
mului, cu respectarea deplina a drepturilor
fundamentale [6].

O alta masura propusa de Comisia Eu-
ropeand este cresterea securitatii in spatiul
Schengen. Comisia propune o modificare
specifica a Codului frontierelor Schengen in
vederea introducerii unor verificari sistemati-
ce obligatorii ale cetatenilor UE la frontierele
externe terestre, maritime si aeriene. Verifica-
rea obligatorie a cetatenilor UE se va efectua
in baze de date precum Sistemul de Informatii
Schengen, baza de date a Interpolului privind
documentele de calatorie furate si pierdute si
sistemele nationale relevante, pentru a verifi-
ca daca persoanele care sosesc nu reprezinta
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cies will be able to launch joint surveillance
operations, for example by jointly operating
remote-controlled aircraft (drone) systems
in the Mediterranean;

- a mandate to intervene in third coun-
tries: the Agency will have a new mandate
through which it will be able to send liaison
officers to neighbouring third countries and
launch joint operations with them, including
on their territory;

- a more important role in return mat-
ters: a European Return Office will be creat-
ed in the European Border and Coast Guard
structure to allow the deployment of Euro-
pean return intervention teams, consisting
of escorts, observers and return specialists,
who will work to ensure the effective return
of illegally staying third-country nationals. A
standard European travel document for re-
turn will contribute to a wider acceptance by
third countries of returned persons;

- guaranteeing internal security: the
agency will include cross-border crime and
terrorism in its risk analysis and will coop-
erate with other Union agencies and inter-
national organizations in order to prevent
terrorism, with full respect for fundamental
rights [6].

Another measure proposed by the Eu-
ropean Commission is to increase security in
the Schengen area. The Commission is pro-
posing a specific amendment to the Schengen
Borders Code in order to introduce manda-
tory systematic checks of EU citizens at ex-
ternal land, sea and air borders. Mandatory
verification of EU citizens will be carried out
in databases such as the Schengen Informa-
tion System, the Interpol database on stolen
and lost travel documents and the relevant
national systems, in order to check whether
the persons arriving do not pose a threat to
public order and internal security. Also, the
proposal insists on the need to verify the bi-
ometric data in the passports of EU citizens
in case of doubts about the authenticity of
the passport or the legitimacy of the holder’s
possession. The checks will also be mandato-
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o amenintare la adresa ordinii publice si a
securitatii interne. De asemenea, propunerea
insista asupra necesitatii de a verifica datele
biometrice din pasapoartele cetatenilor UE
in caz de indoieli cu privire la autenticitatea
pasaportului sau la legitimitatea detinerii aces-
tuia de catre titular. Verificarile vor fi obliga-
torii si la iesirea din Uniunea Europeana [7].

Asadar, din cele relatate mai sus putem
concluziona ca fenomenul migratiei ilegale
este unul destul de periculos pentru socie-
tatea comunitara, care in acelasi timp favo-
rizeaza cresterea riscului comiterii crimelor
transfrontaliere precum traficul de fiinte
umane, traficul de droguri, traficul de arme,
spalarea de bani, comiterea actelor teroriste
etc., ceea ce reprezinta o amenintare serioasa
la adresa securitatii Uniunii Europene. Ast-
fel, institutiile decizionale ale UE au adoptat
strategia de securitate internd a UE.

Strategia de securitate interna a UE se
afla la baza cooperarii statelor membre in
acest domeniu. Ea include actiuni care vizea-
za eliminarea amenintarilor celor mai urgente
cu care se confruntd UE. Aceste actiuni urma-
resc cinci obiective strategice: contracararea
retelelor criminale si teroriste, abordarea pro-
blemelor radicalizarii si recrutarii, protejarea
cetatenilor, a intreprinderilor si a societatilor
impotriva criminalitatii informatice, consoli-
darea gestionarii frontierelor externe comune
si ameliorarea reactiei UE in situatii de criza.

Retelele criminale nu numai ca opereaza
la nivel international, dar deseori sunt implica-
cum ar fi traficul de persoane, de droguri si de
arme de foc, spalarea de bani sau contrafaceri-
le. Aceste retele pot folosi profiturile obtinute
din desfasurarea unei activitati ilegale pentru
a-si finanta restul operatiunilor. Urmarirea si
condamnarea acestor infractori continua sa
ramana responsabilitatea statelor membre. Ro-
lul UE este sa ajute statele membre sa comba-
ta mai eficient criminalitatea organizata, prin
consolidarea cooperarii transfrontaliere intre
autoritatile care raspund de aplicarea legii, cu
sprijinul unor agentii ale UE precum Oficiul
European de Politie (Europol), Unitatea Euro-
peana de Cooperare Judiciara (Eurojust) si Co-
legiul European de Politie (CEPOL), prin ar-

ry upon leaving the European Union [7].

Therefore, from the above we can con-
clude that the phenomenon of illegal migra-
tion is quite dangerous for the community
society, which at the same time favours the
increased risk of committing cross-border
crimes such as human trafficking, drug traf-
ficking, arms trafficking, money laundering,
the committing of terrorist acts, etc., which
represents a serious threat to the security of
the European Union. Thus EU decision-mak-
ing institutions have adopted the EU’s inter-
nal security strategy.

The EU’s internal security strategy is
the basis of the cooperation of the Member
States in this area. It includes actions aimed
at eliminating the most urgent threats fac-
ing the EU. These actions pursue five stra-
tegic objectives: counteracting criminal and
terrorist networks, addressing the issues of
radicalization and recruitment, protecting
citizens, businesses and societies against cy-
bercrime, strengthening the management of
common external borders and improving
the EU’s response to crisis situations.

Criminal networks not only operate
internationally, but are often involved si-
multaneously in various criminal activities,
such as human trafficking, drugs and fire-
arms, money laundering or counterfeiting.
These networks can use the profits obtained
from conducting an illegal activity to finance
the rest of the operations. The prosecution
and conviction of these offenders remains
the responsibility of the Member States. The
EU’s role is to help Member States more ef-
fectively to fight against organized crime,
by strengthening cross-border cooperation
between law enforcement authorities, with
the support of EU agencies such as the Eu-
ropean Police Office (Europol), the Europe-
an Judicial Cooperation Unit (Eurojust) and
The European Police College (CEPOL), by
harmonizing practices in criminal law, by
conducting multidisciplinary police actions
based on information and by strengthening
the training and exchange of information.



monizarea practicilor in materie de drept penal,
prin desfasurarea de actiuni politienesti multi-
disciplinare bazate pe informatii si prin conso-
lidarea formarii si a schimbului de informatii.
Noua abordare in domeniul formarii, preva-
zutd de Programul european de formare in
materie de aplicare a legii (European Law En-
forcement Training Scheme — LETS), isi propu-
ne sa le ofere tuturor functionarilor implicati
(de la politisti la agenti vamali si procurori sau
alti oficiali, acolo unde este cazul) sansa de a
dobandi toate cunostintele si competentele de
care au nevoie pentru a preveni si combate mai
eficient criminalitatea transfrontaliera [8].

Infractorii trebuie adusi in fata justitiei,
indiferent de tara in care se afla sau in care au
comis infractiunea.
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Definirea notiunii de ,,masuri speciale de in-
vestigatie” este una din cele mai discutate proble-
me ale activitatii speciale de investigatie si care std
la baza intregului sistem de reglementari juridice
menite sa realizeze anumite sarcini concrete legate
de combaterea criminalitatii si asigurarea ordinii de
drept. In articol este abordat sub aspect istoric con-
ceptul masurilor speciale de investigatie si analizate
definitiile expuse in literatura de specialitate cu refe-
rire la acelasi subiect. In baza cercetirilor efectuate
autorii propun propria definitie a masurilor speciale
de investigatie.

Cuvinte-cheie: activitate speciald de investigatii,
mdsuri speciale de investigatii, utilizarea rezultatelor,
tehnici speciale de investigare, metode, sarcini, infrac-
tiune, rdaspundere penald, temei, proces penal, urmdrire
penald, probe.

Defining the notion of special investigative
measures is one of the most discussed issues of the
special investigative activity and underlies the entire
system of legal regulations meant to carry out cer-
tain concrete tasks related to crime combating and
ensuring the rule of law. The article deals historically
with the concept of special investigative measures
and analyzes the definitions presented in the litera-
ture with reference to the same subject. Based on the
research, the authors propose their own definition of
special investigative measures.

Keywords: special investigative activity, special
investigative measures, use results, special investigative
techniques, methods, tasks, crime, criminal liability, cau-
se, criminal trial, criminal prosecution, evidence.

Introducere. In ultimii ani, aspectele
reglementarii juridice a activitatii speciale de
investigatii, in general, si a masurilor speciale
de investigatii, in special, au devenit subiecte
sensibile de discutie atat pentru mediul aca-
demic, cat si pentru practicienii cu atributii
de executie sau control in acest domeniu
de activitate. Problemele s-au acutizat dupa
reforma din 2012 prin care conceptul inves-
tigatiilor speciale (operative) s-a schimbat
radical — din investigatii prioritar proactive,
focusate pe realizarea masurilor speciale in
vederea prevenirii infractiunilor, in investi-
gatii reactive, concentrate pe realizarea ma-

Introduction. During the last years, the
aspects of the legal regulation of the special
investigation activity, in general, and of the
special investigation measures, in particular,
have become sensitive topics for discussion
both for the academic environment and for
the practitioners with tasks of execution or
control in this field. The problems were ex-
acerbated after the reform of 2012 where
the concept of special (operational) inves-
tigations changed radically - from priority
pro-active investigations, focused on carry-
ing out special measures to prevent crime, in
reactive investigations, focused on carrying



surilor pentru cercetarea si descoperirea in-
fractiunilor deja comise.

Inconsecventa reglementarilor juridice
referitoare la masurile speciale de investiga-
tie a fost si ramane in continuare motivul
principal al polemicilor privind notiunea,
continutul si statutul juridic al acestora.
Referindu-se la aceleasi instrumente juridi-
ce de obtinere a informatiilor, legiuitorul le
numeste uneori actiuni de urmdrire penald
(art.132! alin.(1) CPP al RM), alteori mdsuri
speciale de investigatie (art.132' alin.(2) CPP
al RM). Deoarece nu a facut o diferenta intre
aceste doua notiuni, legiuitorul nu a vazut
nici necesitatea definirii lor legale.

Complexitatea solutiondrii problemei
in cauza insa sporeste si mai mult, avand in
vedere faptul cd in actele internationale ra-
tificate de tara noastra se foloseste termenul
tehnici speciale de investigare [8]. Legislatia
statelor vecine, sursa importanta de inspi-
ratie pentru cea nationald, opereaza in acest
sens cu termeni diferiti, legislatia Romaniei -
Metode speciale de supraveghere sau cercetare
[2]; legislatia Federatiei Ruse - mdsuri ope-
rative de investigatie [11], legislatia Ucrainei
- actiuni de investigatie (de cdutare) secrete
(18] sau drepturi ale subdiviziunilor care des-
fdsoard activitate speciald de investigatie [12].

Din 2015, problema in cauza, alaturi
de altele, se aflda pe ordinea de zi a echipei
de lucru pentru identificarea problemelor si
inaintarea propunerilor corespunzdtoare in
vederea imbunatatirii legislatiei in domeniul
investigatiilor speciale [4]. Pe parcurs in acest
scop s-au inaintat mai multe propuneri, dar
din cauza diverselor viziuni contradictorii
proiectul de lege nu a fost definitivat.

Conform ultimelor schite de proiect de
lege, se propune excluderea termenului ac-
tiuni de urmadrire penald din art.132' alin.(1)
CPP al RM si substituirea termenului mdsuri
speciale de investigatie cu termenul metode
speciale de investigatie, fara definirea lega-
la a acestuia, argumentandu-se ca termenul
metodd este suficient de clar si nu necesita
interpretare.
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out evidences for research and discovery of
offenses already committed.

The inconsistency of the legal regu-
lations regarding the special investigative
measures was and remains the main reason
for the controversies regarding their notion,
content and legal status. Referring to the
same legal instruments for obtaining infor-
mation, the legislator sometimes calls them
criminal prosecution actions (art. 132! part.
(1) CCP of the Republic of Moldova), some-
times calls them special investigative meas-
ures (art. 132! part. (2) CCP of the Republic
of Moldova). Not making a difference be-
tween these two notions, the legislator did
not see the necessity of defining them legally.

The complexity of solving the prob-
lem, however, is further increased, given that
the term of special investigation techniques
is used in international acts ratified by our
country [8]. The legislation of the neighbor-
ing states, an important source of inspiration
for the national one, operates in this sense
with different terms, the legislation of Roma-
nia - Special methods of supervision or re-
search [2]; Russian legislation - operational
investigation measures [11], Ukrainian law
- secret (search) investigation actions [18] or
rights of the sub-divisions carrying out spe-
cial investigation activity [12].

Since 2015, this problem, along with
others, is on the agenda of the working team
to identify problems and submit appropriate
proposals to improve legislation in the field
of special investigations [4]. During this pur-
pose, several proposals were submitted, but
due to the various contradictory views the
draft law was not finalized.

According to the latest draft law, it
is proposed to exclude the term of crimi-
nal prosecution actions from art.132' part.
(1) CCP of the Republic of Moldova and
to substitute the term special investigation
measures with the term special investigation
methods, without its legal definition, being
argued, that the term method is sufficiently
clear and does not require interpretation.

The methodology of the study derives
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Metodologia cercetarii deriva din
scopul indicat in adnotarea acestei lucrari,
aplicand metodele traditionale de cercetare:
logica, gramaticala, istoricd, observatiei, sis-
temicd, deductiei si inductiei, precum §i me-
toda sintezei §i comparatiei. Studiul repre-
zinta o sinteza a gandirii teoretico-practice
asupra evolutiei si definirii masurilor speci-
ale de investigatii.

Rezultate obtinute si discutii. Impor-
tanta masurilor speciale de investigatie pen-
tru ofiterii de investigatie obligati sa realizeze
sarcinile activitatii speciale de investigatie
(ASI) este ca si importanta armelor pentru
soldatii trimisi sa lupte pentru apararea pa-
triei. De aceea, analizand problemele activi-
tatii speciale de investigatie, cel mai des sunt
supuse analizei anume masurile speciale de
investigatie. Asigurarea legalitatii in activi-
tatea speciala de investigatie, de exemplu,
presupune, in primul rand, respectarea te-
meiurilor si conditiilor legale de infaptui-
re a masurilor speciale de investigatie, iar
obtinerea de informatii relevante din punct
de vedere juridic inseamnd rezultatul reali-
zarii cel putin a unei masuri speciale de in-
vestigatie.

Istoriceste vorbind, conceptul activita-
tii speciale de investigatie a aparut din ne-
cesitatea realizarii activitdtilor confidentiale
de cdutare puse pe seama organelor politie-
nesti: urmarirea pe urme proaspete, cautarea
persoanelor suspecte, impiedicarea invinui-
tilor de a se eschiva de la ancheta si judecata,
retinerea invinuitilor, relevarea faptelor ile-
gale si persoanelor vinovate etc. [21].

La inceputul sec. XX in cadrul sub-
diviziunilor de politie, apoi militie, au fost
create subdiviziuni de cautare (chickHbIE
OTJe/IeHNs1) care executau activitati de cer-
cetare penald (qosHaHue) i masuri operative
(speciale) de investigatie [13].

La nivel legislativ pentru prima data
s-a facut referire la masurile operative de in-
vestigatie in Bazele legislatiei penale unionale
si a republicilor unionale adoptate in 1958 de
Sovietul Suprem al URSS (art.29), organelor

from the purpose indicated in the annota-
tion of this article, applying the traditional
research methods: logic, grammar, history,
observation, systemic, deduction and induc-
tion, as well as the method of synthesis and
comparison. The study represents a synthesis
of the theoretical-practical thinking on the
evolution and definition of the special inves-
tigation measures.

Results obtained and discussions.

The importance of special investigative
measures for the officers required to carry
out the tasks of the special investigative ac-
tivity (SIA) is as well as the importance of
weapons for soldiers sent to fight for the de-
fense of the homeland. Therefore, when ana-
lyzing the problems of the special investiga-
tion activity, they are most often subjected to
the analysis, namely the special investigation
measures. Ensuring legality in the special
investigation activity, for example, involves
firstly observing the legal grounds and con-
ditions for carrying out the special investiga-
tion measures, and obtaining legally relevant
information means the result of at least one
special investigative measure.

Historically speaking, the concept of
the special investigation activity arose from
the necessity of carrying out the confidential
search activities put on the account of the
police bodies: following up on “hot traces”,
looking for suspicious persons, preventing
the accused from escaping from the investi-
gation and trial, detaining the accused, illegal
acts and guilty persons, etc. [21].

At the beginning of the XX centu-
ry within the police subdivisions, then the
militia, were created search subdivisions
(ceickuble oThenenns) that carried out crim-
inal investigation activities (mosnanue) and
operational (special) investigative measures
[13].

At the legislative level, for the first time
reference was made to the operational in-
vestigation measures in the Bases of the Un-
ion criminal law and of the union republics
adopted in 1958 by the Supreme Soviet of the
U.S.S.R. (art.29), the criminal investigation



de cercetare penald fiindu-le indicat ,.sd in-
treprindda mdsurile operative de investigatie
necesare” in scopul depistarii infractiuni-
lor si persoanelor care le comiteau. Ulterior
aceeasi prescriptie a fost inclusa i in codurile
de procedura penala ale tuturor republicilor
unionale, inclusiv in cel al RSSM din 1961,
pe seama organelor de cercetare penala mai
fiind pusa si sarcina realizarii tuturor masu-
rilor posibile necesare pentru prevenirea si
curmarea infractiunilor (art.100) [17].

Expresia ,mdsuri operative de inves-
tigatie necesare” a generat multiple discutii,
deoarece legiuitorul a incercat sa consolide-
ze ceea ce nu a fost definit sau specificat din
punct de vedere juridic. In aceastd privinta,
nici teoreticienii §i nici practicienii nu au
putut ajunge la o intelegere unanim accep-
tatd. Cu alte cuvinte, experienta practica a
activitatii operative de investigatii (AOI)
dezvoltata de secole a fost inclusa in regu-
lamentele departamentale pentru explica-
rea termenului ,,mdsuri operative necesare”.
Prin urmare, apareau permanent probleme
legate de respectarea legalitatii. In lipsa unui
nomenclator legal al respectivelor masuri,
reglementarile departamentale incercau sa
ofere activitatii practice o lista destul de con-
ditionata a acestora si, bineinteles, fara de-
finirea vreunui temei de desfasurare, chiar
si in cazul interventiei in sfera drepturilor si
libertatilor omului [21].

Multe dintre masurile operative, in
esentd, aminteau despre unele actiuni de ur-
marire penala (ancheta) realizate de o mani-
era neprofesionald. Lipsa unei legi speciale
cu privire la activitatea operativa de inves-
tigatie (AOI) si accesibilitatea restrictionata
la regulamentele departamentale au limitat
in mod semnificativ cercetarile stiintifice cu
privire la principalele institutii ale AOI, fiind
vorba, in primul rand, despre masurile ope-
rative de investigatie cu ajutorul carora erau
obtinute informatii pentru depistarea si cer-
cetarea infractiunilor [21].

Adoptarea la inceputul anilor '90 ai se-
colului trecut a unei legi speciale cu privire
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bodies being indicated “to take the necessary
operational measures of investigation” in or-
der to detect the crimes and the persons who
committed them. Later the same prescrip-
tion was included in the Criminal Procedure
Codes of all the Union republics, including
the CPC of Republic of Moldova of 1961, on
the charge of the criminal investigation bod-
ies being also placed the task of carrying out
all possible measures necessary for the pre-
vention and the end of the crimes (art. 100)
[17].

This expression “operational investiga-
tion measures” generated many discussions,
because the legislator tried to consolidate
what was not defined or specified from a legal
point of view. In this regard, neither theorists
nor practitioners could reach a unanimously
accepted understanding. In other words, the
practical experience of the operational inves-
tigation activity (OIA) developed for centu-
ries have been included in the departmental
regulations to explain the term “necessary
operational measures”. Therefore, problems
related to the observance of legality were
permanently present. In the absence of a le-
gal nomenclature of the respective measures,
the departmental regulations tried to offer to
the practical activity a rather conditional list
of them and, of course, without defining any
theme of development, even in the case of
intervention in the sphere of human rights
and freedoms [21].

Many of the operational measures es-
sentially referred to some criminal prosecu-
tion (investigation) actions carried out in a
non-professional manner. The lack of a spe-
cial law on the operational investigation ac-
tivity (OIA) and the restricted accessibility
to the departmental regulations have signif-
icantly limited the scientific research on the
main institutions of the OIA, being, first of
all, the operational measures of investigation
with the help of which information was ob-
tained for crime detection and investigation
[21].

The adoption at the beginning of the
90s of the last century of a special law re-
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la activitatea operativa de investigatii, atat in
tara noastra, cat si in restul republicilor ex-
sovietice, a permis cetatenilor sa afle pentru
prima datd denumirea masurilor speciale de
investigatie ce le limitau drepturile. Totoda-
ta, acest fapta permis multor cercetatori sa-si
expuna public viziunile referitoare la definirea
notiunii de ,,masuri speciale de investigatie”,
suplinind fondul teoretic, deja la mijlocul ani-
lor 2000, cu cateva zeci de definitii si care con-
tinua sa sporeasca si astazi [20, p.9].

Analiza unui numar al acestora per-
mite observarea lipsei unanimitatii de opinii
cu privire la acest subiect, unii autori consi-
derand masurile operative drept forme con-
crete de realizare a activitatii operative de
investigatie [19], altii apreciindu-le ca fapte
sau operatiuni [22], altii ca metode [15], ma-
joritatea autorilor insa sunt totusi de parere
ca termenul ,mdsuri” presupune anumite
»actiuni”, dar si in acest caz incercdrile de a
explica caracteristicile ,actiunilor” conduce
la o diversitate de opinii.

Astfel, o prima viziune este ca masu-
rile operative sunt ,,un complex coordonat
de actiuni optimale in timp si unite de scopul
cautdrii dovezilor (obiectelor, circumstantelor
etc.) care mdrturisesc faptul cd a fost comisd
infractiunea, care indicd faptasii crimei si care
permit tragerea lor la raspundere” [10].

Cu putina atentie, observam ca aceasta
definitie nu indica nici un semn esential care
ar delimita masurile speciale de investigatie
de actiunile de urmarire penala. Respectiv,
in baza unei astfel de teorii, probabil, a apa-
rut si s-a dezvoltat ideea potrivit careia cele
doua tipuri de actiuni sunt identice, iar, in
ultima instanta, identice devenind si genurile
respective de activitate — cea de urmarire pe-
nala si cea de investigatii speciale [6].

Nu impartasim o asemenea opinie din
mai multe considerente pe care le-am expus
detaliat intr-o alta lucrare consacrata defini-
rii notiunii de activitate speciald de investi-
gatie si delimitarii ei de activitatea de urma-
rire penala [4]. Amintim doar ca aceste doua
genuri de activitate se deosebesc dupa mai

garding the operational investigations ac-
tivity, both in our country and in the rest of
the ex-Soviet republics, allowed the citizens
to find out for the first time the name of the
special investigation measures that limited
their rights. At the same time, this allowed
many researchers to publicly present their
views on defining the notion of special inves-
tigative measures, replacing the theoretical
background, already in the mid-2000s, with
several tens of definitions and which are still
increasing today [20, p. 9].

The analysis of a number of them allows
the observation of the unanimity of opinions
on this subject, some authors considering the
operational measures as concrete forms of
accomplishing the operational investigation
activity [19], others considering them as facts
or operations [22], others as methods [ 15],
however, most authors, believe that the term
“measures” implies certain “actions”, but in
this case, attempts to explain the characteris-
tics of “actions” lead to diversity of opinions.

Thus, a first vision is that the oper-
ational measures are “a coordinated com-
plex of optimal actions in time and united
for the purpose of looking for the evidence
(objects, circumstances, etc.) that testify that
the crime was committed, which indicate the
perpetrators of the crime and that allow their
bringing to liability “[10].

With little attention we note that this
definition does not indicate any essential
sign that would delimit the special investiga-
tive measures from the criminal prosecution
actions. Respectively, based on such a theo-
ry, the idea that the two types of actions are
identical and that, ultimately, the same types
of activity - that of criminal prosecution
and that of special investigations - has also
emerged and developed. [6].

We do not share such an opinion for
several reasons, which I have set out in de-
tail in another paper devoted to defining the
notion of special investigative activity and its
delimitation of criminal activity [4]. We only
mention that these two types of activity differ
according to several criteria, such as the ob-



multe criterii, cum ar fi obiectul si forma de
cercetare, organele care desfasoara respecti-
vele activitati, valoarea rezultatelor obtinute,
cadrul normativ etc.

In acceptiunea altei viziuni, masurile
operative sunt ,un set de actiuni stabilite in
legea speciald, in cadrul cirora sunt aplicate
fortele, mijloacele si metodele publice si secre-
te utilizate pentru rezolvarea sarcinilor AOI”
[16].

Aceasta definitie o gdsim mai concretd,
cuprinzand semne specifice doar masurilor
speciale de investigatii — ,prevederea expre-
sa a actiunilor in legea speciald”, ,,caracterul
secret al realizarii acestora” si ,,orientarea lor
spre realizarea sarcinilor ASI”.

Observam si faptul ca metodele, in
acest caz, sunt tratate ca parte componenta
a actiunilor, respectiv a masurilor operative
de investigatie, ceea ce contravine viziunii
indicate mai sus — masurile operative sunt
metode.

Din punct de vedere gramatical ter-
menii discutati sunt sinonimi in sensul de —
mijloc folosit pentru a ajunge la un anumit
rezultat [3].

Pe de alta parte, unii cercetdtori au
constatat ca in trecutul istoric al ASI masu-
rile speciale de investigatie multa vreme au
fost considerate metode si, dupa cum afirma
profesorul rus Smatov M.A., nu era nimic
rau in asta, doar ca metodele, fiind mai des
intalnite in stiinta ca niste cai de cercetare te-
oreticd cu greu se deosebeau de metodele in
calitate de tehnici si operatii practice si mai
ales in situatii in care era vorba despre acelasi
obiect de cercetare [21].

Actualmente insd, cel putin in spa-
tiul national, acesti doi termeni sunt folositi
si cu sens diferit, prin termenul ,masura”
intelegandu-se aspectul organizatoric al acti-
unii in cadrul careia pot fi aplicate mai multe
procedee de cunoastere, iar prin termenul
»metoda” intelegdndu-se procedeul propriu-
zis de cunoastere.

In acest context sunt relevante si ob-
servatiile expuse in literatura precum ca
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ject and form of the research, the bodies that
carry out the respective activities, the value
of the obtained results, the normative frame-
work, etc.

According to another view, the oper-
ational measures are “a set of actions estab-
lished in the special law, within which the
forces, means and public and secret methods
used to solve the tasks of the SIA are applied”
[16].

We find this definition more concrete,
with specific signs only for special investiga-
tive measures - “the express provision of ac-
tions in the special law”, “the secret character
of their accomplishment” and “their orien-
tation towards carrying out the tasks of the
SIA”.

We also note that the methods, in this
case, are treated as a component part of the
actions, respectively of the operational meas-
ures of investigation, which contradicts the
vision indicated above - the operational
measures are methods.

From the grammatical point of view
the terms discussed are synonymous in the
mean - meaning used to reach a certain re-
sult [3].

On the other hand, some research-
ers have found that in the historical past
of ASI, special investigative measures have
long been considered methods and, as the
Russian professor Smatov M.A. states, there
was nothing wrong with this, only that the
methods, being more often encountered in
science as theoretical research paths hardly
differed from the methods as techniques and
practical operations and especially in situa-
tions where it was the same research object
[21].

Nowadays, however, at least in the na-
tional space, these two terms are used with
different meaning, by the term “measure”
being understood the organizational aspect
of the action in which several knowledge
processes can be applied, and by the term
“method” understanding - is the proper pro-
cess of knowledge.

In this context, the observations pre-
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incercarile unor cercetatori de a identifica
deosebiri intre ASI si criminalistica au con-
dus pana la afirmarea faptului cd metodele
acestora sunt diferite. Aceasta viziune insa a
fost pe buna dreptate criticatd, deoarece nu
metodele aplicate, ci obiectul de cercetare ser-
veste drept criteriu in baza caruia se formea-
za noile ramuri ale stiintei. Metodele de cu-
noastere nu apartin unei sau altei stiinte, ele,
avand un caracter universal, sunt aplicate in
diferite domenii de cercetare [14].

Astfel, metoda comparativa, foarte
frecvent aplicatd in criminalistica §i nu nu-
mai, este aplicata si in ASI. Acelasi lucru se
poate spune si despre restul metodelor: logi-
ca, statistica, sistematica, studiul documen-
telor etc.

Din aceasta perspectiva, se pare totusi
ca mai corect ar fi daca termenul ,,metoda”
va ramane aplicat cu intelesul de cale stiin-
tifica de cunoastere, iar termenul ,,masura”
in sensul de procedeu organizatoric de cu-
noagtere.

Cat priveste caracterul public, indicat
in definitia analizata, al actiunilor aplicate
pentru solutionarea sarcinilor AOI, conside-
ram ca aceasta caracteristica nu este speci-
fica doar actiunilor speciale de investigatie,
respectiv nu ajutd cu nimic la delimitarea
lor de alte tipuri de actiuni. Analizand mai
profund, putem spune cé includerea acestui
semn in definitia masurilor speciale de inves-
tigatie ar putea sa dauneze si sa creeze con-
fuzii mari referitoare la aplicarea si eficienta
masurilor.

Sa ludm, de exemplu, ,chestionarea”
care potrivit legii este o comunicare dintre
doud persoane, ofiterul de investigatie sau
alta persoana imputernicita de acesta, pe de
o parte, si, pe de altd parte, persoana care
poate sa comunice despre fapte, evenimente
etc. [5].

Conform art.18 al Legii nr.59, aceasta
masurd se autorizeaza de catre conducato-
rul subdiviziunii specializate, respectiv rea-
lizarea ei fara autorizare este ilegald, aceasta
insemnand ca ofiterul de investigatie nu poa-

sented in the literature are also relevant as
the attempts of some researchers to identify
differences between SIA and forensics have
led to the assertion that their methods are
different. However, this vision was rightly
criticized, because not the applied methods
but the research object serves as a criterion
on the basis of which the new branches of
science are formed. The methods of knowl-
edge do not belong to one or another sci-
ence, they, having a universal character, are
applied in different fields of research [14].

Thus, the comparative method very of-
ten applied in forensics and not only, is ap-
plied in the SIA. The same can be said about
the rest of the methods: logic, statistics, sys-
tematics, document study, etc.

From this perspective, it seems, howev-
er, that it would be more correct if the term
“method” remains applied with the meaning
of the scientific way of knowledge, and the
term “measure” in the sense of organization-
al process of knowledge.

Regarding the public character, indi-
cated in the analyzed definition, of the ac-
tions applied to solve the tasks of the SIA we
consider that this characteristic is not specit-
ic only to the special investigation actions;
respectively it does not help at all in their de-
limitation of other types of actions. Looking
deeper, we can say that the inclusion of this
sign in the definition of special investigative
measures could harm and create great confu-
sion regarding the application and effective-
ness of the measures.

Take, for example, the “questioning”
which according to the law is a communica-
tion between two persons, the investigating
officer or another person empowered by it,
on the one hand, and, on the other hand, the
person who can communicate about facts,
events and so on [5].

According to art.18 of the Law No.59,
this measure is authorized by the head of
the specialized subdivision, respectively its
accomplishment without authorization is
illegal, which means that the investigating
officer cannot communicate with anyone to



te sa comunice cu nimeni ca sa afle despre
evenimente, fapte etc., pana cdnd nu obtine
autorizatie de la seful, in caz contrar exista
temei legal de sanctionare (cel putin discipli-
nard) a subalternului care nu respecta legea.
Totodata, mentionam cd in activitatea prac-
ticd nu doar a organelor de politie dar a tu-
turor organelor de drept, si nu numai a lor,
acest procedeu de obtinere a informatiilor
»Cchestionarea” este foarte larg raspandit, sau
poate chiar cel mai frecvent aplicat si nimeni
nu este sanctionat pentru aplicarea lui fara
autorizare, deoarece nici o lege nu interzice
aceasta. Rezultd ca doar ofiterilor de investi-
gatie le este interzis sd comunice fara autori-
zare, Insa aceasta deja este un nonsens.

Tindnd cont de faptul ca ,chestiona-
rea” poate fi realizata atat public cat si secret
(confidential) si faptul cd doar convorbirile
confidentiale suscita intrebari legate de pro-
tectia vietii private, se cuvine ca doar aceasta
forma a chestionarii sa necesite autorizare si,
respectiv, sa fie considerata masura speciala
de investigatie, iar cea publica sa ramana in
afara limitelor acestei masuri. Aceastd logica
este valabila si pentru celelalte masuri speci-
ale de investigatie, care potrivit sustinatorilor
viziunii abordate pot fi realizate atat secret,
cat si public (culegerea informatiei despre
persoane si fapte, cercetarea obiectelor si do-
cumentelor, identificarea persoanei, achizitia
de control, colectarea mostrelor pentru cer-
cetarea comparativa).

In concluzie, doar forma confidenti-
ala a actiunilor de investigatie trebuie sa se
regaseasca in continutul notiunii masurilor
speciale de investigatie, iar forma publica sa
ramana in afara acestor limite. Aceasta nu
inseamna ca ofiterii de investigatie nu vor
mai putea sa chestioneze public sau sa cu-
leaga informatii despre persoane si fapte in
mod public ori sa realizeze alte actiuni pu-
blice. Dimpotrivd, aceste actiuni de culegere
a informatiilor vor putea fi realizate in cali-
tate de masuri generale de investigatie si nu
in calitate de masuri speciale de investigatie.
Din acest punct de vedere se vede bine di-
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find out about events, facts, etc., until when
he does not obtain authorization from the
chief, otherwise there is a legal basis for sanc-
tioning (at least disciplinary) the subordinate
who does not comply with the law. At the
same time, we mention that in the practical
activity not only of the police but of all the
law enforcement bodies, and not only theirs,
this process of obtaining the information
“questioning” is very widespread, or perhaps
even the most frequently applied and no one
it is sanctioned for its application without
authorization, because no law prohibits it. It
turns out that only investigating officers are
forbidden to communicate without authori-
zation, but this is already nonsense.

Considering the fact that “question-
ing” can be performed both publicly and
secretly (confidential) and the fact that only
confidential conversations raise questions
about privacy, it is appropriate that only this
form of questioning will require authoriza-
tion and, respectively, be considered a spe-
cial investigation measure, and the public
one should remain outside the limits of this
measure. This logic is also valid for the oth-
er special investigative measures, which ac-
cording to the supporters of the approached
vision can be carried out both secretly and
publicly (collecting information about peo-
ple and facts, researching objects and doc-
uments, identifying the person, acquiring
control, collecting samples for comparative
research).

In conclusion, only the confidential
form of the investigative actions must be
found in the content of the notion of special
investigation measures, and the public form
should remain outside these limits. This does
not mean that investigating officers will no
longer be able to publicly question or collect
information about persons and facts in pub-
lic or to perform other public actions. On the
contrary, these actions for collecting infor-
mation may be carried out as general inves-
tigative measures and not as special investi-
gative measures. From this point of view, the
difference and the correlation between the
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ferenta si raportul dintre activitatea speciala
de investigatie care cuprinde o totalitate de
actiuni cu caracter public si secret (masuri
sau actiuni cu caracter general si special de
investigatie) si masurile speciale de investi-
gatie care reprezinta instrumente juridice de
culegere a informatiilor in mod secret.

Potrivit celei de a treia viziuni, ma-
surile operative de investigatie reprezinta
»Un sistem organizat in conformitate cu le-
gea de actiuni interdependente orientate spre
obtinerea si utilizarea informatiilor operative
si a altor informatii, a obiectelor si documen-
telor ca surse purtdtoare de informatii, impor-
tante pentru relevarea, prevenirea, curmarea
si descoperirea faptelor ilegale, cdutarea in-
fractorilor si persoanelor dispdrute, precum si
pentru rezolvarea altor sarcini operativ-tacti-
ce in lupta impotriva criminalitatii” [9].

Evident, aceastd definitie este mai con-
sistentd dar ea, in viziunea noastra, contine
semne inutile. Enumerarea in definitie a lis-
tei de sarcini concrete in vederea carora sunt
acumulate si utilizate informatiile obtinute
este inoportuna si ineficientd. Legea nu este
un obiect rigid, ea se schimba, se adapteaza
permanent la conditiile de dezvoltare a so-
cietatii. Respectiv, lista sarcinilor ce urmeaza
a fi solutionata datoritd informatiilor obti-
nute in urma realizarii masurilor speciale
de investigatie se poate modifica, aceasta in-
semnand ca de fiecare data sa se schimbe si
notiunea discutatd. Astfel, consideram ca in
definitia masurilor speciale de investigatie ar
fi suficienta o referinta generala asupra sarci-
nilor prevazute de lege.

Totodata, atragem atentia asupra unui
detaliu extrem de important, dupa parerea
noastrd, stipulat in aceasta definitie, si anu-
me — actiuni prin care se obtin informatii
operative, subliniem, este vorba de informatii
operative, nu de probe. Considerdam ca acest
semn este esential si nu trebuie sa lipseasca
din definitia masurilor speciale de investiga-
tie.

In acest context, atragem atentia ca si
in textul definitiei tehnicilor (masurilor) spe-

special investigation activity that includes a
totality of public and secret actions (meas-
ures or actions of general and special inves-
tigation nature) and the special investigative
measures representing legal collecting in-
struments are well seen secret information.

According to the third vision, the op-
erational investigation measures represent
“a system organized according to the law of
interdependent actions oriented to obtain and
use the operational information and other
information, of the objects and documents as
sources of information important for the de-
tection, prevention, the closing and discovery
of illegal acts, the search for the offenders and
the missing persons, as well as for solving other
operational-tactical tasks in the fight against
crime ”[9].

Obviously this definition is more con-
sistent but which, in our view, contains use-
less signs. The enumeration in definition of
the list of concrete tasks for which the infor-
mation obtained is accumulated and used
is inappropriate and inefficient. The law is
not a rigid object; it is constantly changing,
adapting to the development conditions of
the society. Respectively, the list of tasks to
be solved due to the information obtained
from the special investigation measures can
be modified, which means that every time
the notion discussed is changed. Thus, we
consider that in defining the special inves-
tigative measures a general reference on the
tasks provided by law would be sufficient.

At the same time, we draw attention to
an extremely important detail, in our opin-
ion, stipulated in this definition, namely - ac-
tions through which operational information
is obtained, we emphasize it is operational
information, not evidence. We consider this
sign to be essential and should not be miss-
ing from the definition of special investiga-
tive measures.

In this context, we draw attention to
the fact that in the text of the definition of the
special investigative techniques (measures)
recommended by the Committee of Minis-
ters of the Council of Europe, which we will




ciale de investigare recomandate de Comite-
tul de Ministri al Consiliului Europei, pe care
0 vom comenta mai jos, este folosit, de ase-
menea, termenul ,,informatii”, nu ,,probe”.

Conform urmatoarei viziuni, masurile
operative de investigatie sunt ,actiuni indi-
cate expres in Legea AOI si realizate de citre
anumiti subiecti in conformitate cu cerintele
legale si care sunt bazate pe utilizarea unor
mijloace si metode predominant sub acoperire
in combinatie cu mijloace si metode publice
care vizeazd identificarea directd si utilizarea
datelor de fapt necesare rezolvdrii sarcinilor
AOrI” [20].

Observam ca si in acest caz nu se fo-
loseste cuvantul ,,probe”, ci ,date de fapt”,
termen procesual-penal sinonim cu terme-
nul ,informatii” si foarte apropiat termenu-
lui ,,probe”, dar nicidecum identic. ,,Probele”
prin natura lor sunt ,,informatii”, adica ,,date
de fapt”, insa nu toate ,datele de fapt” sunt
»probe”, ci doar cele dobédndite in modul sta-
bilit de Codul de procedura penala (art.93).

Aceasta definitie, comparativ cu cele
anterioare, este importanta prin faptul ca
pune in evidentd un alt semn esential al ma-
surilor speciale de investigatie — realizarea
actiunilor respective de cdtre anumiti subiecti.

Intr-adevir, procesul de obtinere clan-
destind a informatiilor operative si de influ-
enta in vederea dezbinarii mediului criminal
este 0 munca foarte complexa care nu poate
fi incredintata oricui, dar numai anumitor
organe specializate, cu personal calificat, cu
abilitati deosebite. Aceasta meserie necesita
nu doar cunostinte (juridice sau de alta natu-
ra), dar inainte de toate impune anumite abi-
litati, fiind vorba in primul rand de abilitati
psihologice, teatrale, abilitati de influentare,
de analiza si intuitie, de luare rapida a deci-
ziilor, de orientare in situatii de risc, abilitati
ingineresti tehnico-electronice, abilitati de a
discuta in limbajul si maniera contingentului
criminal etc. Anume din aceste considerente
dreptul la realizarea masurilor speciale de in-
vestigatie apartine si trebuie sd apartina doar
unor organe specializate.
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comment below, the term “information” not
“evidence” is also used.

According to the following vision, the
operational investigation measures are “ac-
tions indicated expressly in the SIA Law and
carried out by certain subjects according to the
legal requirements and which are based on the
use of predominantly undercover means and
methods in combination with public means
and methods aimed at direct identification
and the use of factual data needed to solve SIA
tasks” [20].

We notice that in this case the word
“evidence” is not used, but “factual data”, a
criminal-procedure term synonymous with
the term “information” and very close to the
term “evidence” but by no means identical.
“Evidence” by their nature is “information”
or “factual data”, but not all “factual data”
are “evidence” but only those obtained in the
manner established by the Criminal Proce-
dure Code (art. 93).

This definition, compared to the pre-
vious ones, is important in that it highlights
another essential sign of the special investi-
gative measures — the realization of the re-
spective actions by certain subjects.

Indeed, the process of clandestine ob-
taining of operational and influential infor-
mation in order to split the criminal envi-
ronment is a very complex work that cannot
be entrusted to anyone, but only to certain
specialized bodies, with qualified personnel,
with special abilities. This job requires not
only knowledge (legal or other), but first of
all requires certain skills, being primarily
psychological, theatrical, influencing, ana-
lyzing and intuitive, quick decision-making,
orientation skills, in risk situations, techni-
cal-electronic engineering skills, ability to
discuss in the language and manner of the
criminal contingent, etc. It is for these rea-
sons that the right to carry out special inves-
tigative measures belongs and should only
belong to specialized bodies.

By the above mentioned, we do not
diminish the value of the institution of the
criminal prosecution officer and perhaps it
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Prin cele spuse nu diminuam valoa-
rea institutiei ofiterului de urmarire penala
si poate ca nu ar fi corect sa spunem ca de
la ofiterul de urmarire penala se cer mai pu-
tine cunostinte si abilitati. Problema este ca
aceste abilitati sunt formate si dezvoltate in
functie de anumite sarcini, iar combinarea
atributiilor de investigatii speciale cu cele de
urmarire penald ar fi o povara prea dificila
pe umerii unui singur functionar si care cu
siguranta va insemna un pas in urma in lupta
cu criminalitatea §i protectie mai slaba a se-
curitatii cetateanului.

In acest context, ne expunem parerea
ca este rupta de realitate viziunea celor care
pledeaza pentru desfiintarea institutiei ofife-
rului de investigatie prin transferul atributii-
lor acestuia ofiferului de urmarire penald.

Alte definitii reflectate in literatura
privind masurile operative de investigatii in
mare parte se raliaza definitiilor si comenta-
riilor de mai sus.

Cat priveste notiunea reflectatd in Re-
comandarea (2005) 10 a Comitetului de Mi-
nistri al Consiliului Europei si potrivit careia
prin notiunea de ,tehnici speciale de inves-
tigare” se intelege tehnicile aplicate de auto-
ritatile competente in cadrul anchetelor pe-
nale, vizand depistarea sau anchetarea unor
infractiuni grave si a unor suspecti in vederea
strangerii de informatii, de asa manierd incdt
persoanele in cauzd sd nu aibd cunostintd de
acest lucru, mentionam ca aceastda definitie
pune in evidenta anumite semne esentiale
remarcate mai sus (actiuni aplicate de un
organ competent, actiuni indreptate spre
strangerea de informatii, forma nepublica
de realizare a masurilor), dar care contine si
semne ce merita comentate.

Atragem atentia, in primul rand, asu-
pra unor semne, sa le zicem nepotrivite pen-
tru sistemul national de drept, si anume — li-
mitarea aplicarii tehnicilor respective doar
in cadrul anchetelor penale si doar pentru
anchetarea unor infractiuni grave.

Potrivit legislatiei nationale, gama sar-
cinilor pe care urmeaza sa le realizeze or-

would not be correct to say that less knowl-
edge and skills are required from the crimi-
nal prosecution officer. The problem is that
these skills are trained and developed ac-
cording to certain tasks and the combination
of special investigations and criminal prose-
cution would be too difficult a burden on a
single official and that would certainly mean
a step back in the fight with criminality and
weaker protection of citizen security.

In this context, we express the view
that the vision of those who plead for the ter-
mination of the institution of the investigat-
ing officer by transferring his attributions to
the criminal prosecution officer is broken by
reality.

Other definitions reflected in the lit-
erature regarding investigative operational
measures are largely in line with the defini-
tions and comments above.

Regarding the concept reflected in Rec-
ommendation (2005) 10 of the Committee of
Ministers of the Council of Europe and ac-
cording to which the notion of “special inves-
tigation techniques” means techniques applied
by the competent authorities in the context of
criminal investigations for the purpose of de-
tecting and investigating serious crimes and
suspects, aiming at gathering information in
such a way as not to alert the target persons,
we mention that this definition highlights
some of the essential signs noted above (ac-
tions implemented by a competent body,
actions aimed at collecting information, the
non-public form of implementation of the
measures), but which also contains signs that
are worth commenting on.

We draw attention, first of all, to some
signs, let’s call them, inappropriate for the
national system of law, namely - limiting the
application of the respective techniques only
in criminal investigations and only for inves-
tigating serious crimes.

According to the national legislation
the range of tasks to be performed by the
specialized bodies in the special investigation
activity is much wider than the detection
and investigation of offenses (criminal pros-



ganele specializate in activitatea speciala de
investigatii este mult mai larga decat depista-
rea si anchetarea unor infractiuni (urmarirea
penald) si, prin urmare, apare problema mij-
loacelor juridice care ar face posibila reali-
zarea celorlalte sarcini (prevenirea, curmarea
infractiunilor §i persoanelor care le organi-
zeaza si/sau le comit, depistarea persoanelor
disparute fara urma ori a celor care se ascund
ori se eschiveaza de la executarea pedepsei,
depistarea bunurilor provenite din activitati
ilegale, colectarea de informatii despre po-
sibile evenimente si/sau actiuni ce ar putea
pune in pericol securitatea statului (art.2 al
Legii nr.59)).

Acelasi lucru se poate spune si despre
categoria de infractiuni in vederea carora se
desfagoara respectivele tehnici speciale, in-
fractiunile grave constituind doar una din
cele cinci categorii de infractiuni prevazute
in Codul penal al RM (art.16). Intrebarea
este simpla — cum raméne cu investigarea
celorlalte categorii de infractiuni?

Siinca o observatie, in definitie lipseste
semnul legalitatii, adica faptul ca masurile sa
fie expres indicate in lege. Conform acestei
definitii, tehnici (masuri) speciale de investi-
gatie se vor considera orice actiuni clandes-
tine de culegere a informatiilor indiferent de
prezenta lor in lege. Prin urmare, va fi foar-
te complicat sa dam o apreciere juridica a
masurilor de investigatie neprevazute legal,
a limitelor acestora si a procedurilor lor de
realizare.

Din cele mentionate anterior, putem
trage urmatoarea concluzie: numarul mare
de definitii reflectat in literatura de specia-
litate vorbeste despre interesul sporit al cer-
cetatorilor de a solutiona problema definirii
masurilor speciale de investigatie, iar lipsa
unitatii de opinii vizavi de acest subiect de-
monstreaza complexitatea acestei probleme.
Fiecare definitie o gasim importantd prin
faptul ca cercetatorii, implicandu-se activ
in studierea problemei vizate, isi fac publi-
ce rezultatele obtinute, ceea ce ne permite sa
intelegem mai bine continutul notiunii de
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ecution) and therefore the problem of legal
means that would make the accomplishment
of the other tasks (prevention, termination)
appears the crimes and the persons who or-
ganize and / or commit them, the detection
of missing persons without trace or those
who hide or dodge from the execution of the
punishment, the detection of the goods from
illegal activities, the collection of informa-
tion about possible events and / or actions
that could endanger the security of the state
(art.2 of Law No.59).

The same can be said about the catego-
ry of offenses for which the respective special
techniques are developed, the serious offens-
es constituting only one of the five categories
of offenses provided in the Criminal Code of
the Republic of Moldova (art. 16). The ques-
tion is simple — what about the investigation
of other categories of crime?

And another observation, in the defini-
tion is missing the sign of legality, meaning
that the measures are expressly indicated in
the law. According to this definition special
investigation techniques (measures) will be
considered any clandestine actions to col-
lect information regardless of their presence
in the law. Therefore, it will be very difficult
to give a legal assessment of the unforeseen
investigative measures, their limits and their
procedures for implementation.

In conclusion: the large number of
definitions reflected in the literature speaks
of the increased interest of the researchers in
solving the problem of defining the special
investigation measures, and the lack of unity
of opinions on this topic demonstrates the
complexity of this problem. We find each
definition important by the fact that the re-
searchers, actively engaging in the study of
the problem concerned, make public their
results which allows us to better understand
the content of the notion of special investiga-
tion measures.

Thus, taking into account the theo-
retical approach of the problem discussed,
the recommendations of the international
institutions, analyzing the current norma-
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masuri speciale de investigatie.

Astfel, tinand cont de abordarea teore-
tica a problemei discutate, de recomandarile
institutiilor internationale, analizand actu-
alul cadru normativ, precum si tinand cont
de esenta activitatii speciale de investigatii,
consideram ca prin notiunea de ,,mdsuri spe-
ciale de investigatii” se intelege actiuni strict
reglementate de legislatie, aplicate autorizat
si confidential de cditre autoritdtile compe-
tente in cadrul sau in afara procesului penal,
in scopul strangerii de informatii necesare
pentru realizarea sarcinilor activitdtii speci-
ale de investigatii.
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La general vorbind, investigatiile speciale
constituie un gen de activitate umana a carei me-
nire sociala consta in relevarea si curmarea promp-
td a amenintarilor la adresa securitatii valorilor
cetateanului si statului de drept prin mijloace netra-
ditionale de culegere a informatiilor. Acest gen de
activitate este privit cu admiratie atunci cand acti-
oneaza in beneficiul intregii societati si, invers, este
dispretuit daca serveste anumitor grupuri de intere-
se. Atunci cand nivelul de securitate al cetateanului
nu se ridica la inaltimea asteptarilor, se cuvine sa
identificam si sa solutionam problemele ce impiedica
buna functionare a serviciilor speciale de investiga-
tii, acesta de fapt si fiind scopul prezentului articol.

Cuvinte-cheie: activitate speciald de investigatii,
mdsuri speciale de investigatii, utilizare rezultate ASI,
tehnici speciale de investigare, infractiune, raspunde-
re penald, temei, proces penal, urmdrire penald, probe,

Generally speaking, special investigations are
a kind of human activity whose social purpose is to
detect and promptly end the threats to the security of
the values of the citizen and the rule of law through
non-traditional means of collecting information.
This type of activity is viewed with admiration when
it acts for the benefit of the whole society and, con-
versely, it is despised if it serves certain interest
groups. When the security level of the citizen does
not rise to the expectations, it is appropriate to iden-
tify and solve the problems that prevent the proper
functioning of the special investigation services; this
is actually the purpose of this article.

Keywords: special investigative activity, special
investigative measures, use SIA results, special investi-
gative techniques, criminal offense, criminal liability,
ground, criminal trial, criminal investigation, evidence.

mandat de securitate.

Introducere. Reforma juridica din
2012 in domeniul investigatiilor speciale a
schimbat din temelie conceptul acestui gen
de activitate, transformandu-l dintr-unul
pro-activ, axat pe obtinerea operativa a infor-
matiilor necesare in vederea neadmiterii le-
zarii celor mai de pret valori sociale, in speci-
al neadmiterea producerii infractiunilor, sau
altfel spus pentru realizarea in egala masura
a tuturor sarcinilor stabilite de lege (art.2)
[19] (relevarea atentatelor criminale, preve-
nirea, curmarea, descoperirea infractiunilor
si a persoanelor care le organizeazd sau le
comit etc.), in altul reactiv, focusat pe colec-
tarea post-factum a probelor in vederea rea-

Introduction. The legal reform of 2012
in the field of special investigations has fun-
damentally changed the concept of this type
of activity, transforming it from a pro-active
one, focused on obtaining the necessary in-
formation quickly in order not to admit the
injury of the most valuable social values, es-
pecially the non-admission of production of
crimes, or in other words for carrying out
equally all the tasks established by law (art.2)
[19] (detecting criminal attacks, preventing,
stopping, detecting crimes and persons or-
ganizing or committing them, etc.), in an-
other reactiv focused on the post-factum
collection of evidence in order to carry out



lizarii doar a unei singure sarcini - cercetarea
si descoperirea infractiunilor deja comise. Ca
urmare, eficacitatea serviciilor speciale de
investigatii s-a redus considerabil, iar lumea
criminala s-a simtit mai in siguranta [21].

Drept reactie la situatia nou-creatd,
prin Decizia Comisiei securitate nationala,
aparare si ordine publica CSN/7 nr. 257 din
10 iunie 2015, s-a decis ca Guvernul, prin in-
termediul Ministerului Justitiei, sa creeze un
grup de lucru si sd inainteze, conform pro-
cedurii stabilite, un proiect de lege menit sa
imbunatateasca actuala stare de lucruri din
domeniul investigatiilor speciale reiesind din
problemele identificate in aplicarea legislatiei
corespunzatoare.

In urma activitatii respectivului grup de
lucru au fost identificate mai multe probleme
ramase actuale si astazi. Solutiile identificate
au fost materializate in mai multe proiecte
de lege menite sa ajusteze legislatia nationa-
la in acest domeniu, totusi, pana in prezent,
niciunul nu a fost prezentat Parlamentului.
Reprezentantul Ministerului Justitiei in fie-
care an comunica Comisiei Parlamentului
despre activitatea grupului de lucru, insa din
cauza diversitatilor de viziuni contradictorii
proiectul in cauza nu a fost definitivat.

Propriile cercetari si analize ne-au per-
mis sa solutionam o parte din aceste proble-
me, despre ele vom discuta putin mai jos,
insa cel mai important este faptul ca deficitul
abordarilor teoretice in baza legislatiei na-
tionale produc, pe cale de consecinta, efec-
te negative atat sub aspectul calitatii actului
normativ, cat si in privinta eficientei comba-
terii criminalitatii. Acesta a fost motivul de
baza care ne-a provocat sa lansam mai multe
proiecte de cercetare, unele din ele devenind
chiar teme de disertatie.

Este imbucurator faptul ca in ultima
perioada tot mai multi cercetdtori se implica
activ in abordarea stiintifica a diferitor su-
biecte ale activitatii speciale de investigatii,
acoperind astfel deficitul inca prea mare de
literatura de specialitate autohtona. Salutam
si pe cei care au reusit deja sa sustina teze-
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only one task - the investigation and discov-
ery of the crimes already committed. As a re-
sult, the effectiveness of the special investiga-
tion services decreased considerably, and the
criminal world felt more secure [21].

As a reaction to the new situation cre-
ated by the Commission Decision on nation-
al security, defense and public order CSN / 7
No. 257 from June 10, 2015, it was decided
that the Government, through the Ministry
of Justice, would set up a working group and
submit, according to the established proce-
dure, a draft law aimed at improving the cur-
rent state of affairs in the field of special in-
vestigations based on the problems identified
in the legislation.

As a result of the activity of the respec-
tive working group, several remaining cur-
rent problems have been identified today.
The identified solutions have been materi-
alized in several bills aimed at adjusting the
national legislation in this area, however, so
far, none have been presented to Parliament.
The representative of the Ministry of Justice
every year communicates to the Parliament’s
Commission about the work of the working
group, but due to the diversity of conflicting
views, the project in question has not been
finalized.

Our own research and analysis have
allowed us to solve some of these problems,
about which we will discuss a little below,
but the most important is that the deficien-
cy of the theoretical approaches based on the
national legislation produces, consequently,
negative effects both under the aspect quali-
ty of the normative act, as well as, regarding
the efficiency of combating crime. This was
the basic reason that prompted us to launch
more research projects, some of them be-
coming dissertation topics.

It is encouraging that lately more and
more researchers are actively involved in the
scientific approach of different subjects of the
special investigation activity, thus covering
the still too great deficit of native literature.
We also welcome those who have already
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le de doctor in domeniul activitatii speciale
de investigatii dar si pe cei care urmeaza sa
demonstreze capacitatile si abilitatile de cer-
cetator.

Metodologia studiului derivd din
scopul indicat in adnotarea acestei lucrari,
aplicand metodele traditionale de cerceta-
re: logica, gramaticala, istoricd, observatiei,
sistemica, deductiei si inductiei, precum si
metoda sintezei i comparatiei. Studiul re-
prezintda o abordare a celor mai importante
probleme in domeniul activitatii speciale de
investigatii si sunt prezentate propriile solu-
tii in speranta ca vor fi luate in calcul la per-
fectionarea cadrului legal din acest domeniu.

Rezultate obtinute si discutii. Acti-
vitatea speciald de investigatii sau operativa
de investigatii, asa cum se numea anterior,
dintotdeauna a atras ca un magnet multiple
intrebari ramase adeseori fara raspuns. Anu-
me specificul sau tainic de operare si culege-
re a informatiilor, precum si imperativul de
a pastra in secret fata de ochiul public meto-
dologia si tactica de actiune, a fost si ramane
motivul principal care impiedicd solutiona-
rea transparenta a respectivelor probleme.

De la proclamarea independentei Re-
publicii Moldova si pana in prezent dome-
niul activitatii speciale de investigatii a fost
reglementat de doua legi speciale care au ac-
tionat in perioade diferite: prima — din 1994
pana in 2012 (Legea nr.45 cu privire la ac-
tivitatea operativa de investigatii) si a doua
— din 2012 panad in prezent (Legea nr.59 cu
privire la activitatea speciald de investigatii).

Daca ne intrebam care dintre aceste
legi este mai buna, firesc ar fi sa optam pen-
tru ultima, deoarece totul in jurul nostru
tinde spre perfectiune si legislatia inclusiv.
Réaspunsul nostru insa este urmatorul - ,,de-
pinde”. Depinde cum privim lucrurile, de-
pinde de unghiul de vedere, depinde de cine
face aprecierea, depinde de scopul urmarit
etc.

Cert este faptul ca prima lege a fost ela-
borata la rascrucea dintre apusul statului so-
vietic si rasaritul gandirii statului de drept, in

succeeded in supporting the doctoral theses
in the field of special investigative activity,
but also those who are going to demonstrate
the capabilities and abilities of the research-
er.

The methodology of the study derives
from the purpose indicated in the annota-
tion of this article, applying the traditional
research methods: logic, grammar, history,
observation, systemic, deduction and induc-
tion, as well as the method of synthesis and
comparison. The study represents an ap-
proach of the most important problems in
the field of special investigation activity and
their own solutions are presented in the hope
that they will be taken into account when
improving the legal framework in this field.

Results obtained and discussions.
The special investigative or operative investi-
gative activity, as it was previously called, has
always attracted as many questions and often
unanswered questions as a magnet. Namely
its secret specificity of operation and collec-
tion of information, as well as the imperative
to keep the methodology and tactics of ac-
tion secret to the public eye, was and remains
the main reason that prevents the transpar-
ent solution of these problems.

Since the proclamation of the inde-
pendence of the Republic of Moldova and
until now the field of special investigation
activity has been regulated by two special
laws that acted in different periods: the first
- from 1994 to 2012 (Law No.45 on the op-
erative investigation activity) and the second
from 2012 to present (Law No.59 on the spe-
cial investigation activity).

If we wonder which of these laws is
better, it would be natural for us to opt for
the latter, because everything around us
tends to perfection and the legislation also.
But our answer is — “it depends”. It depends
on how we look at things, it depends on the
point of view, it depends on who makes the
assessment, and it depends on the purpose
pursued.

It is certain that the first law was made



conditii de criza de timp i in lipsa suportului
teoretico-stiintific in stil democratic. Pe ma-
sura aspirarii tdndrului nostru stat la valorile
si rigorile europene au fost scoase in evidenta
unele carente ale respectivei legi, care intr-
un final au fost contestate la CEDO, fiind
vorba despre Cauza Iordache si altii contra
R. Moldova. Fondul cauzei l-a constituit lip-
sa in lege a suficientelor garantii contra even-
tualelor abuzuri privind aplicarea masurilor
operative de investigatii, in special discutan-
du-se despre interceptari.

Drept reactie, in 2012 a urmat abro-
garea Legii nr.45 si adoptarea Legii nr.59
valabila si astazi. Este important sa mentio-
nam ca noua lege a aparut practic in aceleasi
conditii ca si legea anterioara, fara dezbateri
stiintifice si cu un deficit inca prea mare de
literatura de specialitate, putinele cercetari
si observatii care reusisera totusi sa vada lu-
mina tiparului ramanand si ele oculte pentru
autorii respectivului proiect de lege.

Prea s-au straduit respectivii autori cu
stabilirea garantiilor contra unor eventuale
abuzuri. Aplicarea masurilor speciale de in-
vestigatii (vorbim de cele eficiente legate de
interceptari) a fost limitata la maxim, ele fi-
ind permise doar in cadrul urmaririi penale,
adica dupa ce infractiunea a avut loc atunci
cand eficienta respectivelor masuri este mi-
nima sau chiar egala cu zero.

Desi actuala lege comparativ cu pri-
ma este mai bogatad sub aspect textual, totusi
aceasta limiteaza esential potentialul anticri-
minogen al activitatii speciale de investiga-
tii. Prin urmare, raspunzand la intrebarea de
mai sus (Care lege este mai buna?), putem
spune: din perspectiva lumii criminale actu-
ala lege este mai buna, pentru ca le asigura
mai multe garantii si pot sa actioneze mai li-
ber, iar din punctul de vedere al serviciilor
speciale de investigatii menite s combata
criminalitatea prin identificarea si curmarea
in faza incipientd a amenintarilor la adresa
bunastarii cetateanului tarii noastre aceasta
lege comparativ cu prima se pozitioneaza
mult sub nivelul asteptarilor.
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at the crossroads between the sunset of the
Soviet state and the emergence of the rule of
law, in times of crisis and in the absence of
theoretical-scientific support in a democratic
style. As the aspiration of our young state to
European values and rigor, some misguid-
ed laws were highlighted, which were finally
challenged at the ECHR (Iordache and oth-
ers against Moldova). The substance of the
case was the lack in law of sufficient guar-
antees against possible abuses regarding the
application of the operative measures of in-
vestigations, especially discussing about in-
terceptions.

As areaction in 2012, the repeal of Law
No.45 and the adoption of Law No.59, valid
today, followed. It is important to mention
that the new law appeared practically un-
der the same conditions as the previous law,
without scientific debates and with a still too
large a deficit of specialized literature, the
few researches and observations that never-
theless managed to see the light of the pat-
tern and remained hidden for the authors of
the respective draft law.

The authors have tried “very hard” to
establish guarantees against possible abus-
es. The application of the special investiga-
tive measures (we speak of the effective ones
related to the interceptions) was limited to
the maximum, they being allowed only in
the criminal prosecution, that is, after the
crime took place, when the efficiency of these
measures is minimal or even equal to zero.

Although the current law compared to
the first law is richer in textual aspect, how-
ever this essentially limits the anti-criminal
potential of the special investigation activi-
ty. Therefore, answering the above question
(Which law is better?), We can say: from the
perspective of the criminal world, the cur-
rent law is better, because it provides them
with more guarantees and they can act more
freely, and from the point of view of special
investigation services meant to combat crime
by identifying and ending in the early stages
of threats to the welfare of the citizen of our
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Mai mult text de lege nu este neapa-
rat un indicator al calitatii acesteia. Calitatea
legii se apreciaza prin claritate, simplitate,
consecventa si coerenta, ori tocmai aceste ca-
racteristici nu sunt specifice actualelor pre-
vederi juridice in domeniul activitatii specia-
le de investigatii.

Reforma din 2012 in domeniul activi-
tatii speciale de investigatii s-a facut in nu-
mele protectiei drepturilor cetateanului la-
sandu-] neprotejat in fata pericolelor care ii
ameninta cele mai de pret valori si dreptul la
un trai decent. Ar fi un neadevar sa spunem
ca astazi, comparativ cu perioada de pana la
reforma, cetateanul R. Moldova se simte mai
in sigurantd si cu mai multa sperantd de via-
ta, sau tocmai din cauza sporirii criminali-
tatii si diminuarii competentei serviciilor de
investigatii societatea isi pierde tot mai mult
increderea in eficienta organele de drept.

Cu titlu de concluzie, putem mentiona
ca reforma activitatii speciale de investigatii
a produs mai multe probleme decét a adus
solutii.

In continuare nu vom vorbi despre in-
treg spectrul de probleme, deoarece este prea
mare si depagseste limitele acestui gen de lu-
crari. Ne vom axa in special pe problemele
cu caracter general, ori solutionarea proble-
melor generale isi pune amprenta si asupra
problemelor mai inguste. Un moto filosofic
spune cam asa: ,,Cine se apucd sd rezolve pro-
bleme private fird a le hotdri in prealabil pe
cele generale acela inevitabil, la fiecare pas, in
mod incongtient se va «intepa» de acele pro-
bleme generale”.

Pe parcursul carierei de cercetator in
domeniul investigatiilor speciale am iden-
tificat diverse probleme si cu ocazia intru-
nirilor, conferintelor, meselor rotunde am
inaintat solutiile corespunzatoare si, se pare
ca unele din ele au fost luate in considerare,
altele, probabil, inca nu au ajuns pana la fac-
torii de decizie. In cele ce urmeaza vom face
o sinteza a problemelor identificate si soluti-
ilor propuse.

Asadar, prima problema si probabil si

country this law compared to the first is well
below the expectations level.

Much legal text is not necessarily an in-
dicator of its quality. The quality of the law is
appreciated by clarity, simplicity, consisten-
cy and coherence, or precisely these charac-
teristics are not specific to the current law re-
garding the special activity of investigations.

The reform of 2012 in the field of spe-
cial investigative activity was done in the
name of protecting the rights of the citizen,
but, left the citizen unprotected in the face
of the dangers that threaten his most valua-
ble values and the right to a decent living. It
would be untrue to say that today, compared
to the period until the reform, the citizen
of the Republic of Moldova feels safer and
with more life expectancy. Due to increas-
ing crime and diminishing the competence
of the investigation services, the society is
losing more and more confidence in the effi-
ciency of law enforcement agencies.

In conclusion, the reform of the special
investigation activity produced more prob-
lems than it brought solutions.

Next, we will not talk about the whole
spectrum of problems; because, it is too large
and goes beyond the limits of this kind of
work. We will focus in particular on prob-
lems of a general nature, or the solution of
general problems will have its mark on nar-
rower issues. A philosophical motto says
something like this: “Whoever sets out to
solve private problems without first deciding
the general ones that inevitably, at every step,
unconsciously, will hit him of those general
problems”.

During my research career in the field
of special investigations I identified various
problems and at the meetings, conferences,
round tables I submitted the appropriate
solutions and it seems that some of them
have been taken into consideration, others,
probably have not reached the factors of de-
cision. In the following we will make a syn-
thesis of the identified problems and the pro-
posed solutions.



cea mai importanta tine de valorificarea in-
suficienta a potentialului activitatii speciale
de investigatii capabil sa realizeze real un
sir intreg de sarcini foarte importante, nece-
sare si utile pentru statul de drept spre care
aspird sa devina Republica Moldova, fiind
vorba despre relevarea, prevenirea, curma-
rea, cercetarea si descoperirea infractiunilor,
asigurarea securitatii statului, identificarea si
cautarea persoanelor vinovate de comiterea
infractiunilor si a celor care se sustrag de la
raspundere penala, cautarea persoanelor dis-
parute fard urma etc.

Problema este ca, desi legislatia actua-
la prevede un nomenclator bogat de masuri
speciale de investigatii menite sd satisfaca
sarcinile indicate mai sus, in total fiind vorba
de 20 de masuri, trebuie sa evidentiem faptul
ca majoritatea din ele, fiind si cele mai efici-
ente, sunt concentrate pe realizarea unei sin-
gure sarcini, cercetarea si descoperirea infrac-
tiunilor, aceasta realizandu-se doar in cadrul
urmaririi penale si doar dupa ce infractiunea
s-a comis, celelalte sarcini raméanand fara su-
port eficient de realizare.

Astfel, importanta activitatii speciale
de investigatii la etapa actuala este nevalorifi-
cata si diminuata, serviciile speciale de inves-
tigatii fiind private de instrumentele juridice
eficiente de culegere a informatiilor si inter-
ventie promptd in vederea curmarii actului
criminal.

Pentru solutionarea corectd a acestei
probleme propunem o abordare cronologi-
cd a circumstantelor in care aceasta a aparut,
deoarece numai intelegand corect toate con-
ditiile problemei putem gasi si solutia veri-
dica.

Pornind de la axioma o persoand infor-
mata este o persoand protejatd, mentionam
faptul ca investigatiile speciale (operative)
formeaza un instrument foarte puternic si
eficient de informare, de acumulare a infor-
matiilor si care, in mod normal, intr-un stat
de drept, ar trebui sa foloseasca in scopuri
utile pentru intreaga societate, in primul
rand pentru combaterea infractiunilor, dar
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The first problem and probably the
most important one is the insufficient use of
the potential of the special investigation ac-
tivity, potential that would be able to actually
carry out a whole series of very important,
necessary and useful tasks for the rule of law
that aspires to become the Republic of Mol-
dova. It is about detecting, preventing, inves-
tigating and detecting crimes, ensuring state
security, identifying and searching for per-
sons guilty of committing crimes and those
who evade criminal liability, searching for
missing persons without trace.

Although the current legislation pro-
vides a rich nomenclature of special inves-
tigative measures designed to meet the tasks
indicated above (20 measures), we must em-
phasize that the majority of them, being the
most effective ones, are focused on carrying
out a single task, research and the discov-
ery of the crimes, this being realized only in
the criminal prosecution and only after the
crime was committed. The other tasks re-
main without effective support.

Thus, the importance of the special in-
vestigation activity at the present stage is un-
qualified and diminished, the special investi-
gation services being deprived of the efficient
legal instruments for collecting information
and prompt intervention to end the criminal
act.

For the correct solution of this prob-
lem we propose a chronological approach
of the circumstances in which it appeared,
because only by correctly understanding of
all the conditions of the problem can we find
the true solution.

Starting from the axiom an informed
person is a protected person, we mention that
special (operative) investigations form a very
powerful and efficient tool of information,
of accumulation of information and which,
normally, in a state of law, should to use it
for useful purposes for the whole society,
firstly for the fight against crime, but also for
the protection of all the values of the citizen.
In this context, it is not surprising that all the
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si pentru protectia tuturor valorilor cetdtea-
nului. In acest context, nu este de mirare ca
toate statele civilizate si democratice ale lu-
mii uzeaza, dupa cum este si firesc, de instru-
mente similare in vederea asigurdrii securi-
tatii bunastarii cetateanului lor impotriva
amenintarilor ce apar atat in interiorul, cat si
in exteriorul respectivelor tari.

Congstiente de valoarea si eficacitatea
activitatii speciale de investigatii, partidele
politice din tara noastra care s-au tot perin-
dat pe la putere de-a lungul anilor ’90 ai se-
colului trecut se pare ca au incercat, mai mult
sau mai putin, sa subordoneze si sa foloseas-
ca aceastd arma de informare si protectie nu
doar in interesul cetdteanului, dar §i pentru
realizarea propriilor interese de partid.

Pentru oponentii politici situatia a
devenit mai alarmanta odata cu venirea la
guvernare in 2001 a fortelor de stanga, nu-
marul violarilor drepturilor omului, potrivit
estimarilor unui grup de juristi, sporind con-
siderabil [2].

Deranjati de situatia nou-creata, cei
din opozitie se pare cd au cautat modalitati
legale prin care sa slabeasca la maxim efica-
citatea serviciilor speciale de investigatii, iar
prin aceasta, si puterea partidului de guver-
namant, netinand cont de faptul ca slabind
serviciile de investigatii va slabi in primul
rand securitatea cetateanului. Neavand pro-
be care ar demonstra in fata instantelor de
judecata abuzuri privind aplicarea de catre
guvernare a investigatiilor speciale in intere-
se de partid, solutia optima a fost contestarea
unor eventuale abuzuri direct la CEDO con-
tra carora Legea nr.45 nu continea suficiente
garantii [2].

Desi cererea fusese depusa la CEDO in
2002, totusi Hotararea a fost pronuntata toc-
mai in 2009. De ce a durat atat de mult, sau
de ce acest proces a fost amanat atat de mult?
Ne vine greu sa raspundem. $i de ce anume
in 2009, de ce nu mai tarziu sau mai devre-
me? Este o altd intrebare la fel de compli-
cata. Poate ca aceasta a Insemnat un croseu
din partea opozitiei, cu mana CEDO, asupra

civilized and democratic states of the world,
as it is natural, use similar instruments to en-
sure the security of their citizen’s well-being
against the threats that appear both inside
and outside the respective countries.

Aware of the value and effectiveness of
the special investigative activity, the political
parties in our country that have been striving
for power since the 90s of the last century
seem to have tried, more or less, to subor-
dinate and use this weapon of information
and protection not only in the interest of the
citizen but also for the realization of his own
party interests.

For political opponents, the situation
has become more alarming with the left-
wing government coming to power in 2001,
the number of human rights violations, ac-
cording to estimates by a group of lawyers,
has increased considerably [2].

Disturbed by the newly created situ-
ation, the opposition seems to have sought
legal ways to maximize the effectiveness of
the special investigation services, and there-
by the power of the ruling party, not taking
into account that weakening the investiga-
tion services will weaken firstly the security
of the citizen. Lacking evidence that would
prove to the courts of any abuses regarding
the government’s application of special in-
vestigations in party interests, the most op-
timal solution was to challenge any abuses
directly to the ECHR against which Law No.
45 did not contain sufficient guarantees [2].

Although the application had been
lodged with the ECHR in 2002, however, the
Decision was delivered only in 2009. Why did
it take so long, or why this process was de-
layed so much? We find it difficult to answer.
And why exactly in 2009, why not sooner or
later? It’s another equally complicated ques-
tion. Perhaps this meant a cross from the op-
position, with the hand of the ECHR, on the
ruling party which immediately lost its pow-
er in the state. It may be that the change of
the representative judge at the ECHR on the
part of Moldova, only half a year before the



partidului de guvernare care imediat dupa
aceasta a i pierdut puterea in stat. S-ar putea
ca si schimbarea judecatorului reprezentant
la CEDO din partea R. Moldova, doar cu o
jumatate de an inainte de pronuntarea Hota-
rarii indicate [15] sa nu fi avut nici o legatura
cu urgentarea procesului si sa fi fost o simpla
coincidentd — ramane si aceasta o enigma.

Lantul coincidentelor insa a continuat
cu Hotararea CSJ din 2013 [14] semnata de
nimeni altul decat de judecatorul nostru la
CEDO, dar care, intre timp, revenise deja in
tara. Este vorba despre examinarea adresarii
dupa ajutor a ofiterilor de investigatii loviti
de patima reformei din 2012, nemaiputand
duce lupta cu criminalitatea prin realizarea
masurilor eficiente in afara urmaririi pena-
le, mai concret, nemaiputand da de urmele
condamnatilor care se eschivau de la execu-
tarea pedepsei penale. Cererea urma sa fie
transmisa pe scara ierarhica la Curtea Con-
stitutionala, dar a fost blocatd, argumentan-
du-se prin faptul ca legea este suficient de
clara si nu admite exceptii in privinta reali-
zarii masurilor discutate in afara urmaririi
penale [12; 13].

O alta coincidenta a fost si furtul mili-
ardului care s-a produs dupa blestemata re-
forma din 2012, dupa ce serviciilor speciale li
s-au amputat competentele si li s-a aratat lo-
cul, spunandu-le sa stea cuminti in banca lor.

Coincidente sau nu, ramane de vazut,
cert este insa faptul cd anul 2009 a fost unul
de cotitura pentru scena politica din R. Mol-
dova, cei de stinga oficial pleaca de la putere
si vin cei de centru-dreapta, randurile carora,
aga cum s-a vazut mai tarziu, au fost comple-
tate cu multi activisti din fosta nomenclatu-
ra.

Desi noua guvernare avea §i ea nevo-
ie de oportunitatile investigatiilor speciale,
trebuia, totusi sa demonstreze cumva ceta-
tenilor o alta fatd mult mai ,curatd”, ,,nevi-
novata” si ,pasatoare de binele cetateanului”.
Respectiv, s-au mimat niste reforme. In loc
sa lupte cu abuzurile, sau mai bine zis cu cei
care au comis abuzuri in domeniul investiga-
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judgment given was issued [15], had no con-
nection with the speeding up of the trial and
was a mere coincidence - it remains a riddle.

The chain of coincidences, however,
continued with the 2013 SCJ Decision [14]
signed by no one other than our judge at
the ECHR, but which, in the meantime, had
already returned to the country. It is about
examining the help of investigating officers
hit by the reform passion in 2012, not be-
ing able to fight crime by making effective
measures outside the criminal investigation,
more specifically, not mentioning the traces
of the convicts who avoided the execution of
the criminal punishment. The request was to
be transmitted on a hierarchical scale to the
Constitutional Court but was blocked, argu-
ing that the law is sufficiently clear and does
not allow exceptions regarding the imple-
mentation of the measures discussed outside
the criminal prosecution [12; 13].

Another coincidence was the theft of
the billion that occurred after the cursed re-
form of 2012, after the special services were
deprived of their skills and shown their place,
telling them to stay happy in their bank.

These may be coincidences or might
not, it should be seen further, but it is certain
that the year 2009 was a turning point for the
political scene in Moldova, those of the left
officially leave the power and come those of
center-right, whose ranks, as seen later, were
completed with many activists from the for-
mer nomenclature.

Although the new government also
needed the opportunities of special inves-
tigations, it still had to prove to citizens a
much more “clean”, “innocent” and “caring
for citizen’s good” face. Respectively, some
reforms have been pampered. Instead of
fighting with the abuses, or rather with those
who committed abuses in the field of special
investigations, it was blamed, as usual, on the
law, the faces of the law were not perfect, and
they allowed abuses and respectively needed
not only to be modified but substituted. In
addition, that ECHR Decision of 2009 served
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tiilor speciale, s-a dat vina, ca de obicei, pe le-
gislatie, chipurile legea nu era perfecta, per-
mitea abuzuri si respectiv necesita nu doar
sa fie modificatd dar substituita. In plus, Ho-
tararea CEDO din 2009 a servit drept argu-
ment de baza pentru invinuirea Legii nr.45 si
spalarea tuturor pacatelor legate de abuzuri.
Cel mai interesant este faptul ca atunci cand
este invinuita legea pentru ilegalitatile comi-
se nu mai raspunde nimeni, doar legea este
de vina si respectiv aceasta trebuie sa si ras-
punda, prin abrogare.

Interesantd abordare, de parca cei care
comit abuzuri ar respecta legea, ori prin de-
finitie termenul ,,abuz” inseamna incélcarea
legislatiei [6]. Ce fel de garantii sunt astea
cand celor care permanent incalca legea le
mai interzici inca o data tot prin lege sa nu o
mai incalce. Este pur si simplu un nonsens,
deoarece poti sa interzici iar si iar, de cate
ori doresti si, oricum, cei care au incélcat le-
gea o vor incalca si in continuare. Cei care
nu au respectat buchea legii trebuiau trasi la
raspundere, dar nu sa le mai interzici iar sa
o mai incalce. Legea nr.45 prevedea suficient
de clar si exhaustiv sarcinile in vederea carora
puteau sa intervina investigatiile operative,
printre acestea nu se regasea sarcina precum
lupta cu oponentii politici sau culegerea de
informatii in interesul vreunui partid politic,
iar realizarea investigatiilor speciale pentru
infaptuirea altor sarcini decat cele indicate
era interzisd expres in lege (alin.(1) al art.5 al
Legii 45 din 1994).

Reforma din 2012 pentru cetatenii nos-
tri a fost un fel de aruncare cu praf in ochi,
asigurandu-i cd legea nu va mai permite abu-
zuri, deoarece investigatiile speciale de acum
incolo se vor desfasura doar in limitele ur-
madririi penale. De fapt, ofiterii de investigatii
care si-au facut meseria cinstit s-au pomenit
ca dupa reforma nu mai pot face mare lucru
si, deoarece lucrul lor nu este atét de esential,
s-ar putea ca in general sa dispara institutia
ofiterului de investigatii, prin reducere, reor-
ganizare, optimizare si tot felul de termeni
pomposi. In schimb, cei care au incalcat le-

the basic argument for blaming Law No.45
and washing away all sins related to abus-
es. The most interesting thing is that when
the law for the illegalities is blamed no one
responds anymore, only the law is to blame
and this must be answered, by repeal.

An interesting approach, as if those
who commit abuses would comply with the
law, or by definition the term “abuse” means
a violation of the law [6]. What kind of guar-
antees are these when those who permanent-
ly break the law again forbid them again by
law not to break it again. It is simply non-
sense, because you can ban it again and again,
whenever you want, and yet those who have
broken the law will still violate it. Those who
did not obey the law were to be held liable,
but not to prohibit them again and to violate
it. Law No. 45 provided sufficiently clear and
exhaustive tasks for which operative investi-
gations could intervene, among them there
was no such task as fighting with political
opponents or gathering information in the
interest of any political party, and carrying
out special investigations to carry out oth-
er tasks than those indicated was expressly
forbidden in the law (paragraph 1 of art.5 of
Law 45 from 1994).

The 2012 reform for our citizens was a
kind of dust-eye, assuring them that the law
will no longer allow abuses, because special
investigations from now on will be conduct-
ed only within the limits of criminal prose-
cution. In fact, the honest officers, after the
reform, could not do anything anymore and,
because they do nothing, it is still discussed
that they will be fired, by reduction, reorgan-
ization, optimization and all kinds of beau-
tiful terms. Instead, those who have broken
the law, washed away with sin and armed
with great courage, continue to violate the
law. The criminal prosecution is started ille-
gally and special investigative measures are
carried out not for the purpose of combating
crime but for the purpose of fighting with
political opponents.

I have said it several times and we will



gea, spalati de pacate si inarmati cu mult cu-
raj, au continuat s-o incalce si in continuare,
pornind ilegal urmarirea penala si respectiv
realizand ilegal si masuri speciale de inves-
tigatii nu in scopul combaterii criminalitatii,
ci in scopul luptei cu oponentii politici.

Am spus-o de mai multe ori si vom
repeta inca o data ca restrictionarea inves-
tigatiilor speciale pand la limitele urmaririi
penale si doar in scopul cercetarii si desco-
peririi infractiunilor deja comise va conduce
negresit la distrugerea activitatii speciale de
investigatii in calitatea sa de scut de protectie
al sigurantei cetateanului si al statului.

Din punct de vedere logic dar si pro-
cesual-penal, este inadmisibil ca in lipsa in-
fractiunii sa fie pornita urmarirea penala, iar
in lipsa acesteia, in actualele conditii, nu pot
fi realizate nici masurile discutate. Pe de alta
parte, dupa comiterea infractiunii realizarea
masurilor speciale de investigatii nu prea
isi mai au rostul in sensul curmarii aceste-
ia, pentru ca nu poti sa impiedici ceea ce s-a
produs deja.

Anume in aceste conditii apare o prac-
tica foarte periculoasa pentru statul de drept
si securitatea cetdateanului, cdnd urmarirea
penala se porneste nu in temeiul infractiunii
comise dar in baza unor actiuni preparatoa-
re, nepasibile inca de pedeapsa penald [8].
Anume acesta este un adevarat abuz in adre-
sa cetateanului care nu a incdlcat legea pe-
nald. Prin urmare, aceasta practica deschide
larg portile pentru un sir intreg de ,,mijloace
probatoare” efectuate in secret si de masuri
procesuale cu caracter de constrangere, in-
clusiv arestul preventiv, care de asemenea va
fi aplicat abuziv (art.175) [4].

O alta latura a problemei tine de lipsa
de integritate si moralitate a celor care au co-
mis abuzuri, prin actiunile carora s-a ruinat
increderea cetdteanului in profesionalismul,
valoarea sociala si bunele intentii ale servici-
ilor de investigatii. Ce folos din schimbarea
legii, pentru ca celor lipsiti de moralitate nici
nu le pasa de lege. Cu cat investigatiile speci-
ale au fost mai restrictionate, cu atat mai in
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repeat once again that restricting special in-
vestigations to the limits of criminal prosecu-
tion and only for the purpose of investigat-
ing and detecting crimes already committed
will definitely lead to the destruction of spe-
cial investigative activity in its capacity as a
protection shield of the security of the citizen
and the state.

From a logical point of view, but also
a criminal process, it is inadmissible that in
the absence of the crime the criminal prose-
cution should be started, and in the absence
of it, under the present conditions, neither
the measures discussed can be carried out.
On the other hand, after committing the
crime, the carrying out of special investiga-
tive measures does not have much meaning
in terms of ending it, because you cannot
prevent what has already happened.

It is precisely in these conditions that
it appears a very dangerous practice for the
rule of law and the security of the citizen,
when the criminal prosecution is started
not on the basis of the crime committed but
on the basis of preparatory actions, not yet
subject to criminal punishment [8]. This is
a real abuse against the citizen who did not
break the criminal law. Therefore, this prac-
tice opens wide the gates for a whole series
of “probationary means” performed in secret
and of the procedural measures of constraint,
including the preventive arrest, which will
also be applied abusively (art. 175) [4].

Another side of the problem relates to
the lack of integrity and morality of those
who committed abuses, and through the ac-
tions that ruined the citizen’s confidence in
the professionalism, social value and good
intentions of the investigation services. What
good is it about changing the law, because
those who are unmorally do not even care
about the law? The more special investiga-
tions were restricted, the more secure the
criminal world felt and the lower the security
level of the citizen and the state in general.

A weakened police, a weakened secu-
rity service or other competent authority to
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siguranta s-a simtit lumea criminala si tot cu
atat s-a redus nivelul de securitate al cetatea-
nului si al statului in general.

O politie slabita, un serviciu de securi-
tate slabit sau alta autoritate competenta sa
desfasoare investigatii speciale slabita convine
in primul rand lumii criminale si nicidecum
cetateanului. Pentru noi, cel putin, este foar-
te complicat sa intelegem cum in actualele
conditii Serviciul de Informatii si Securitate
(SIS), fara sa incalce legea, reuseste sa colecte-
ze informatii despre posibile evenimente si/sau
actiuni ce ar putea pune in pericol securitatea
statului, dat fiind faptul ca astfel de informatii
sunt pretioase si necesita sa fie obtinute pana
la comiterea infractiunii §i respectiv pana la
pornirea urmaririi penale.

Apropo de SIS, cunoastem si impar-
tasim greutatile cu care se confrunta acest
Serviciu, suntem la curent cu initiativele le-
gislative de solutionare a problemelor prin
aprobarea ,mandatului de securitate”, si
anume in acest context vrem sd spunem ca
expertii de la Venetia nu sunt impotriva ad-
miterii investigatiilor speciale, inclusiv a in-
terceptdrilor, in afara procedurilor penale,
ingrijorarea lor fiind, aga cum am mentionat
mai sus, fata de integritatea, onestitatea si
lipsa de moralitate a unor angajati ai servici-
ilor speciale de investigatii, precum si fata de
seriozitatea, severitatea si, iarasi, lipsa de mo-
ralitate a celor care exercita controlul acestui
gen de activitate [1].

Rolul de baza al activitatii speciale de
investigatii a fost §i trebuie sa ramand ve-
gherea si curmarea in timp oportun a ame-
nintarilor la adresa securitatii cetateanului si
nu strangerea post-factum a probelor contra
celor care au comis infractiuni. Activitatea
speciala de investigatii dintotdeauna a avut
menirea sa curme pericolele ce ameninta
securitatea cetateanului si daca este cazul sa
asigure cu informatii urmarirea penald, pen-
tru ca ofiterul de urmarire penald, la randul
sau, sa-si formeze strategia de acumulare a
probelor. La baza activitatii speciale de inves-
tigatii sta principiul operativitatii acumularii

carry out special weakened investigations
is first and foremost for the criminal world
and not for the citizen at all. For us, at least,
it is very difficult to understand how, under
the current conditions, the Information and
Security Service (ISS), without breaking the
law, manages to collect information about
possible events and / or actions that could
endanger the security of the state, given being
that such information is valuable and needs
to be obtained until the crime is committed
and the criminal prosecution is started.

About ISS, we know and share the dif-
ficulties that this Service faces, we are aware
of the legislative initiatives for solving prob-
lems by approving the “security mandate”,
namely in this context we want to say that
the experts from Venice are not against the
admission special investigations, including
interceptions, outside the criminal proceed-
ings, their concern being, as I mentioned
above, regarding the integrity, honesty and
lack of morality of some employees of the
special investigation services, as well as, seri-
ously, severity, and again, the lack of moral-
ity of those who exercise control of this kind
of activity [1].

The basic role of the special investiga-
tion activity was and must remain the vig-
ilance and timely closure of threats to the
security of the citizen and not post-factum
collection of evidence against those who
committed crimes. The special investigation
activity has always had the purpose of curb-
ing the dangers that threaten the security of
the citizen and if necessary to provide crim-
inal investigation with information, so that
the criminal investigation officer, in his turn,
to form his strategy of accumulation of evi-
dence.

At the basis of the special investigation
activity is the principle of the operative ac-
cumulation of information, and at the base
of the criminal investigation is the principle
of the truthfulness of the information so that
no innocent person can be accused unfairly.
Because of the principles, we also draw at-



informatiilor, iar la baza urmaririi penale se
afla principiul veridicitatii informatiilor, ast-
fel ca nici o persoana nevinovata sa nu poata
fi acuzata pe nedrept. Fiindca a venit vorba
de principii, atragem atentia si asupra princi-
piului ofensivitdtii care dupa reforma a deve-
nit al inofensivititii. Adica, pana la reforma
ofiterii de investigatii trebuiau sa duca un
mod de lucru activ, mai bine zis ofensiv, iar
dupa reforma ei trebuie sa lucreze pasiv, sa
stea cuminti in aparare, aceasta insemnand,
ca ofiterii nu mai trebuie sa-i caute activ pe
infractori, dar sa-i caute pasiv, sa astepte ca
criminalii sa vina la ei i sa spuna: ,,Seful, am
comis o crimd, ma cautati?”

Din cele relatate se poate spune ca
ideea transformarii activitatii speciale de in-
vestigatii dintr-o activitate proactiva in una
reactiva (probatorie) a aparut, pe langa alte
chestiuni, din necesitatea slabirii capacitatii
serviciilor de investigatii care, la randul lor,
creau mare deranj activitatilor latente ale lu-
mii criminale.

In calitate de solutie a problemei abor-
date venim din nou cu propunerea reanima-
rii serviciilor speciale de investigatii cu drep-
tul de realizare a tuturor masurilor speciale
de investigatii neconditionat de faza urma-
ririi penale [13], astfel ca securitatea ceta-
teanului sa sporeasca si sa revina in spatiul
constitutional [3].

Desigur ca nu poate fi vorba despre
aplicarea nelimitata a masurilor speciale de
investigatii. Dar daca se stie despre pregati-
rea unei infractiuni, aceasta informatie tre-
buie mai intdi verificata, iar pentru aceasta
sunt necesare masuri speciale de investigatii
eficiente. Si poate ca nu este atat de impor-
tant caracterul prejudiciabil al infractiunii
care se pregateste, pentru ca, de multe ori,
acesta sporeste in momentul comiterii faptei.
Accentul ar trebui sa fie pus in primul rand
pe caracterul periculos al persoanei suspec-
tate, de ex.: persoana are antecedente penale,
duce un mod de viata parazitar, se caracteri-
zeaza negativ in societate, se afld la evidenta
ca o persoana agresiva si scandaloasa etc. Nu
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tention to the principle of offensive which,
after the reform, has become harmless. That
is, until the reform, the investigating officers
had to carry out an active, rather offensive,
way of working, and after the reform they had
to work passively, to stand guard in defense,
which means that the officers no longer had
to actively seek them, but to look passively
for them, to wait for the criminals to come
to them and say, “Boss, I have committed a
crime, are you looking for me?”

From the related ones it can be said that
the idea of transforming the special investi-
gation activity from a proactive activity into
a reactive one (probationary) arose, besides
other issues, from the necessity of weakening
the capacity of the investigation services that,
in their turn, created great disturbance of the
latent activities of the criminal world.

As a solution to the problem addressed,
we come again with the proposal to resus-
citate the special investigation services with
the right to carry out all the special investi-
gation measures unconditionally during the
criminal prosecution phase [13] so that the
security of the citizen will increase and re-
turn to the constitutional area [3].

Of course, it cannot be about the un-
limited application of special investiga-
tive measures. But if it is known about the
preparation of a crime this information must
first be verified, and for this purpose special
measures of effective investigations are need-
ed. And it may not be so important the prej-
udicial nature of the crime being prepared,
because, often, it increases when the crime
is committed. Emphasis should be placed
first on the dangerous character of the sus-
pect, for example: the person has a criminal
record, leads a parasitic way of life, is nega-
tively characterized in society, is on record
as an aggressive and scandalous person, etc.

We also see nothing wrong with es-
tablishing the place of the missing person
without trace (especially the missing mi-
nors) with the help of the GPS global posi-
tioning system, this may sometimes be the
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vedem nimic rau nici in faptul stabilirii locu-
lui persoanei disparute fara urma (in special
a minorilor disparuti) cu ajutorul sistemu-
lui de pozitionare globald prin GPS, aceasta
uneori s-ar putea sa fie unica sansa de a o
salva. Gasim justificatd si interceptarea con-
vorbirilor persoanei condamnate dar care se
sustrage de la executarea pedepsei, anume
pentru identificarea locului unde se ascunde
si retinerea acesteia. Toate aceste actiuni ab-
solut utile pentru societate nu pot fi realizate
daca respectam cu strictete legislatia actuala.
Cui serveste o astfel de legislatie? Cu siguran-
td, nu cetateanului.

Totodata, tinem sa amintim ca trebuie
inasprit controlul activitatii speciale de in-
vestigatii atat la nivel departamental, cat si
la nivel de procuratura, al celui judecatoresc
si parlamentar. Consideram ca este cazul sa
sporeasca si pedepsele in privinta celor care
incalca legea in domeniul investigatiilor spe-
ciale. Nu in ultimul rand, se impune si o pu-
rificare in randurile angajatilor serviciilor
speciale de investigatii sub aspectul morali-
tatii si responsabilitatii.

O alta problema extrem de impor-
tanta tine de definirea conceptului activitatii
speciale de investigatii. Mentiondm ca acest
subiect I-am abordat in detaliu, impreuna cu
alti colegi, intr-un articol separat publicat re-
cent in revista ,Legea si viata” [10]. Aici vrem
doar sa amintim ca aceasta problema deriva
din incoerenta celor doua definitii legale pri-
vind activitatea speciala de investigatii expu-
se in art.132"al CPP al RM si art.1 al Legii
RM nr.59, pe de o parte, activitatea speciala
de investigatii fiind o totalitate de actiuni de
urmadrire penald ..., iar pe de alta parte, o pro-
cedurd cu caracter secret si/sau public...

Subliniem, in mod special, importanta
acestei probleme, dat fiind faptul ca definitia
activitatii speciale de investigatii este piatra
de temelie in baza cdreia este cladit intreg sis-
temul de reglementari juridice in domeniul
vizat. Neclaritatea notiunii de activitate spe-
ciala de investigatii sau intelegerea neunitara
a acesteia produce un impact negativ asupra

only chance to save it. We also find justified
the interception of the calls of the convicted
person but who is avoiding the execution of
the punishment, namely for identifying the
place where he is hiding and his detention.
All these actions absolutely useful for the so-
ciety cannot be carried out if we strictly re-
spect the current legislation. Who does such
legislation serve? It will certainly not serve
the citizen

At the same time, we would like to re-
mind you that the control of the special in-
vestigation activity must be tightened both
at the departmental level and at the level of
the prosecutor’s office, the judicial and par-
liamentary ones. We consider it necessary to
increase the penalties for those who break
the law in the field of special investigations.
Last but not least, purification is required
among the employees of the special investi-
gation services in terms of morality and re-
sponsibility.

Another extremely important issue
concerns the definition of the concept of
the special investigation activity. We men-
tion that we addressed this topic in detail,
together with other colleagues, in a separate
article recently published in the journal Law
and Life [10]. Here we just want to remem-
ber that this problem derives from the inco-
herence of the two legal definitions regarding
the special investigation activity, on the one
hand, the special investigation activity being
a totality of criminal prosecution actions ...,
and on the other a secret procedure...

In particular, we emphasize the impor-
tance of this problem, because the definition
of the special investigation activity is the cor-
nerstone on which the entire legal regulation
system in the field concerned is built. The
lack of clarity of the notion of the special in-
vestigation activity or its non-unitary under-
standing produces a negative impact on the
whole system of legal regulations in this field
of activity, leads to dissensions at the level of
concrete regulations and to the non-unitary
application of the law. Namely, the definition



intregului sistem de reglementari juridice in
acest domeniu de activitate conduce la di-
sensiuni la nivelul reglementarilor concrete
si la aplicarea neunitara a legii. Anume defi-
nirea activitatii speciale de investigatii ca fi-
ind o totalitate de actiuni de urmadrire penald
... a si servit drept motiv pentru schimbarea
conceptului acestei activitati din informativa
in una probatoare.

Problema cercetata se complica si mai
mult avand in vedere ca nici la nivel doctri-
nar nu s-a conturat o definitie unanim ac-
ceptatd, fapt confirmat chiar si de unii cerce-
tatori de valoare [32].

In urma cercetirilor si analizelor efec-
tuate am formulat propria definitie a con-
ceptului activitatii speciale de investigatii pe
care o si propunem cu titlu de lege ferenda
(vezi concluzia de la sfarsitul acestei lucrari).

O alta problema, de asemenea, cu ca-
racter fundamental si extrem de importanta,
este legata de definirea masurilor speciale de
investigatii. Inconsecventa reglementarilor
juridice referitoare la masurile speciale de
investigatii a fost §i ramane in continuare
motivul principal al polemicilor privind no-
tiunea, continutul si statutul juridic al aces-
tora. Referindu-se la aceleasi instrumente ju-
ridice de obtinere a informatiilor, legiuitorul
le numeste uneori actiuni de urmdrire penala
(art.132! alin.(1) CPP al RM), alteori mdsuri
speciale de investigatii (art.132' alin.(2) CPP
al RM).

Deci, fara a face o diferenta intre aceste
doua notiuni, legiuitorul nu a vazut nici ne-
cesitatea definirii lor oficiale.

Conform ultimelor proiecte de modi-
ficare a legislatiei in domeniul investigatiilor
speciale, se propune schimbarea expresiei
masuri speciale de investigatii cu cea de meto-
de speciale de investigatii, fara definirea lega-
la a acesteia, argumentandu-se ca termenul
»~metoda” este suficient de clar si nu necesita
interpretare [21].

Poate ca pentru autorii respectivu-
lui proiect de lege lucrurile sunt clare, insa
pentru noi §i cu siguranta pentru practicieni
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of the special investigation activity as a total-
ity of criminal prosecution actions ... served
as a reason for changing the concept of this
activity from an informative one to a proba-
tionary one.

The researched problem is further
complicated by the fact that, at doctrinal
level, a unanimously accepted definition has
not been outlined, a fact confirmed even by
some valuable researchers [32].

Following the researches and analyzes
we have formulated our own definition of
the concept of the special activity of investi-
gations that we propose as a law ferenda (see
the conclusion at the end of this paper).

Another problem, also of fundamental
and extremely important character, is relat-
ed to the definition of special investigation
measures. The inconsistency of the legal reg-
ulations regarding the special investigative
measures was and remains the main reason
for the controversies regarding their notion,
content and legal status. Referring to the
same legal instruments for obtaining infor-
mation, the legislator sometimes calls them
criminal prosecution actions (art. 132! par-
agraph (1) Code of Criminal Procedure of
the Republic of Moldova), sometimes special
measures of investigations (art. 132' para-
graph (2) Code of Criminal Procedure of the
Republic of Moldova ).

So, making no difference between these
two notions, the legislator did not even see
the need for their official definition.

According to the latest projects to
amend the legislation in the field of special
investigations, it is proposed to change the
expression special measures of investiga-
tions with that of special methods of investi-
gations, without its legal definition, arguing
that the term method is sufficiently clear and
does not require interpretation [21].

Perhaps for the authors of this bill,
things are clear, but for us and certainly for
practitioners, this means nothing more than
a pun and avoiding the answer to the ques-
tions: What is the status and legal nature of
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aceasta inseamna nu altceva decat un joc de
cuvinte si evitarea raspunsului la intrebarile:
Care este statutul si natura juridica a mdsu-
rilor sau a metodelor speciale de investigatii?
Care este raportul dintre aceste metode si ac-
tiunile de urmarire penala? Care este valoa-
rea juridica a rezultatelor obtinute prin asa-
numitele metode? Dacad metoda este secreta,
atunci rezultatele obtinute sunt secrete sau
publice? Cum se coreleaza toate aceste ino-
vatii cu Legea cu privire la secretul de stat
in care se spune expres ca ...metodele, mij-
loacele si rezultatele activititilor operative de
investigatii constituie secret de stat [17]. Daca
metodele (masurile) speciale de investiga-
tii prevazute in CPP au acelasi statut juridic
ca si actiunile de urmarire penala, atunci in
procesul-verbal ar trebui descrisa procedura
lor de realizare, ceea ce deja constituie secret
de stat (a nu se confunda procedura de reali-
zare a masurilor cu procedura de autorizare
alor).

Prin urmare, apare intrebarea, cum
poate fi verificata respectarea legalitatii acu-
mularii probelor prin metode speciale de in-
vestigatii de catre partea apararii daca meto-
dologia si tactica realizarii acestora ramane
sub protectia legii privind secretul de stat?
Totodata, devine incerta si valoarea princi-
piului egalitatii armelor in procesul penal._

Abordand problema in cauza, profe-
sorul roméan Viorel Pasca concluzioneaza ca
principiul egalitatii armelor in cazul urmari-
rii penale pe baza metodelor speciale de su-
praveghere sau cercetare este mai degraba o
mimare decat o realitate [24].

Tendinta unor reformatori de com-
binare artificiala intr-un tot unitar a celor
doua tipuri de activitati (urmarirea penala si
investigatiile speciale) diferite atat dupa for-
ma, cat si dupa esenta este inacceptabila, de-
oarece, dupa cum mentioneaza profesorul A.
Ghinzburg, in cele din urma duce la haos si
la distrugerea proceselor acestor activitati de
stat si a bazelor lor legislative. Introducerea
masurilor speciale de investigatii in procesul
penal si recunoasterea rezultatelor acestora
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the measures or whether special investigative
methods? What is the correlation between
these methods and the prosecution actions?
What is the legal value of the results obtained
by the so-called methods? If the method is
secret then are the results obtained secret or
public? How do all these innovations corre-
late with the Law on state secrecy in which
it is expressly stated that... the methods,
means and results of operative investigations
are state secrets [17]. If the special investiga-
tion methods (measures) provided for in the
CCP have the same legal status as the crimi-
nal prosecution actions then in the minutes
should be described their procedure of exe-
cution, the one that already constitutes state
secret (not to confuse the procedure for car-
rying out the measures with their authoriza-
tion procedure).

Therefore, the question arises, how can
the compliance of the legality of the accu-
mulation of evidence be verified by special
methods of investigation by the defense side
if, the methodology of their accomplishment
remains under the protection of the state se-
cret law. At the same time, the value of the
principle of equality of arms in the criminal
process becomes uncertain.

Addressing the problem in question,
the Romanian professor Viorel Pasca con-
cludes that the principle of equality of arms
in the case of criminal prosecution based on
special methods of supervision or research is
rather mimicry than a reality [24].

The tendency of reformers of artifi-
cial combination into a whole unit of the
two types of activities (criminal prosecution
and special investigations) different in both
form and essence is unacceptable, because,
as Professor A. Ghinzburg finally mentions,
chaos and the destruction of the processes
of these state activities and their legislative
bases. The introduction of special investiga-
tive measures in the criminal process and the
recognition of their results directly (without
verification) as evidence, throws the criminal
process back in a period of closure not very



direct (fara verificare) ca probe arunca ina-
poi procesul penal intr-o perioada de inchi-
zitie nu foarte indepartata [27]. Aceastd con-
vingere este impartasita si de alti renumiti
criminalisti [31].

O problema nu mai putin importanta
tine de protectia juridica a agentilor sub aco-
perire. In doud articole anterioare am anali-
zat detaliat acest subiect §i am inaintat pro-
punerile corespunzatoare [7; 9]. Din pacate,
nu s-a schimbat nimic, probabil mesajul a ra-
mas neauzit sau necitit de factorii de decizie.
Totusi pastrez speranta ca macar de aceasta
data soarta propunerilor va fi cu totul alta.
In continuare nu vom repeta din nou textele
deja publicate. Insist doar asupra a trei teze
mai importante ale acestui subiect.

In primul rand, atragem atentia asupra
importantei institutiei investigatorului sub
acoperire pentru combaterea criminalitatii
si riscului la care se supune agentul infiltrat
intr-o grupare criminala. Este de la sine inte-
les ca astazi, ca niciodata, gruparile criminale
actioneaza cu mai mult profesionalism si cu
mai multa vigilenta, iar pentru deconspirarea
membrilor si a planurilor lor diabolice este
nevoie de infiltrarea in randurile acestora a
agentului acoperit. Pentru ca acesta sa intre
in posesia informatiilor necesare trebuie sa
castige mai intai increderea capeteniilor gru-
parilor respective, iar pentru aceasta agentul
va fi pus la diferite incercari periculoase care
uneori vor trece linia de demarcatie a ilega-
litatii penale. Respectiv se impune, in mod
firesc, necesitatea protejarii sub aspect juri-
dic a agentului impotriva raspunderii penale
pentru savarsirea sau participarea la savarsi-
rea anumitor categorii de fapte. Desigur ca
se impune si 0 anumita limita pand unde se
poate merge si ce categorii de fapte ar putea
fi admise.

Anume aici intervine cel de al doilea
aspect al problemei, si anume cum formu-
lam acea prevedere juridica astfel incat sa fie
un scut de protectie viabil si clar. Legea nr.50
din 2012 cu privire la combaterea crimina-
litatii organizate cunoaste o astfel de preve-
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far away [27]. This conviction is shared by
other famous criminals [31].

A no less important issue concerns
the legal protection of undercover agents.
In two previous articles I analyzed this top-
ic in detail and submitted the correspond-
ing proposals [7; 9]. Unfortunately, nothing
changed; the message was probably unheard
or unread by the decision makers. However,
I hope that at least this time the fate of the
proposals will be completely different. Next
we will not repeat the texts already pub-
lished. I only insist on three major theses of
this subject.

First of all, we draw attention to the
importance of the undercover investigator’s
institution in combating crime and the risk
that the agent infiltrates in a criminal group.
It goes without saying that today, as nev-
er before, criminal groups act with more
professionalism and more vigilance, and in
order to discredit members and their dia-
bolical plans, it is necessary to infiltrate the
covered agent into their ranks. In order for
him to get in possession of the necessary
information, he must first gain the trust of
the captains of the respective groups, and
for this the agent will be put to various dan-
gerous trials that will sometimes cross the
line of criminal illegality. In this respect, it
is naturally necessary to protect the agent
from a legal point of view from the criminal
liability for committing or co-participating
in the commission of certain categories of
facts. Of course, there is a certain limit to
how far you can go and what categories of
facts can be admitted.

This is where the second aspect of the
problem comes into play, namely how we
formulate that legal provision so that it is
a viable and clear protection shield. Law
No. 50 from 2012 on combating organized
crime knows such a provision - the con-
trolled crime, but its wording is, to say the
simplest, unsuccessful and contradicts the
criminal theory on crime.

According to art.14 of the law indi-
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dere — infractiunea controlatd, insa redactia
acesteia este, sa zicem mai simplu, nereusita
si vine in contradictie cu teoria penala despre
infractiune.

Conform art.14 al legii indicate, ,,In-
fractiunea controlatd reprezintd comiterea de
cdtre persoana incadratd controlat in grupul
sau organizatia criminald a unei fapte ce pre-
zintd doar semne obiective ale unei infractiuni
usoare sau mai putin grave, in mod contro-
lat si dirijat de autoritatea previzutd la art.
6 alin. (1), in scopul curmadrii sau descoperirii
infractiunilor grave, deosebit de grave si ex-
ceptional de grave”.

Studentii de la facultatile de drept cu-
nosc, incepand cu anul doi, ca fapta care nu
intruneste macar unul din semnele obiec-
tive sau subiective ale infractiunii nu poate
fi considerata infractiune. In cazul textului
de mai sus, se vorbeste despre infractiunea
care intruneste doar semnele obiective ale
unei infractiuni, ceea ce inseamna ca i lip-
sesc semnele subiective, insa deja aceasta nu
mai este infractiune, adica nu este pasibila de
pedeapsa si prin urmare dispare necesitatea
unei astfel de prevederi juridice.

Aceiasi studenti cunosc si faptul ca
orice infractiune este in acelasi timp o fap-
ta ilegald, respectiv este absurd sa discutam
despre infractiuni legale, ori prin infractiu-
ne controlatd se incearca acreditarea ideii
infractiunilor legale. Cu o astfel de teorie in
mod sigur vom fauri ,statul de drept” sau
mai degraba devii bolnav de schizofrenie,
deoarece se despica creierul in doua, nu alta:
infractiuni legale si ilegale. $i unde mai pui
ca aceste prevederi au fost adoptate in ca-
drul reformei juridice din 2012. Iatd asa ne-
au fericit pe toti, asigurandu-ne contra lumii
criminale, crimei organizate si eventualelor
abuzuri privind aplicarea masurilor speciale
de investigatii.

In fine, si admitem ca dorinta de a lup-
ta cu criminalitatea organizatd a fost, a exis-
tat si chiar s-a dorit protejarea agentului in-
filtrat. Anume aici intervine al treilea aspect
al problemei abordate, si anume lipsa meca-

cated “The controlled crime represents the
commission by the person controlled in the
criminal group or organization of a fact that
presents only objective signs of a slight or
less serious crime, in a controlled way and
directed by the authority provided in art. 6
paragraph (1), for the purpose of curbing or
detecting serious offenses, particularly seri-
ous and exceptionally serious ”.

Students from law schools know from
the second year that the fact that does not
meet at least one of the objective or subjec-
tive signs of the crime cannot be considered
a crime. In the case of the above text, we
talk about the crime that only includes the
objective signs of an offense, which means
that the subjective signs are missing, but al-
ready this is no longer an offense, that is to
say, it is not punishable and therefore the
need for such an offense disappears of legal
provisions.

The same students also know that any
crime is at the same time an illegal act, re-
spectively it is absurd to talk about legal
offenses, or through controlled crime it is
tried to accredit the idea of legal offenses.
With such a theory we will surely make
the “rule of law” or rather become ill with
schizophrenia, because the brain splits into
two not another: legal and illegal crimes.
And where else do you say that these provi-
sions were adopted in the framework of the
legal reform of 2012. This is how we were
all happy, assuring us against the criminal
world, organized crime and any abuses re-
garding the application of special investiga-
tive measures.

Finally, let’s admit that the desire to
fight organized crime was, existed and even
wanted to protect the infiltrating agent. This
is where the third aspect of the problem is
addressed, namely the lack of the mecha-
nism for implementing such a legal provi-
sion. From the text of the law on the con-
trolled crime it is not clear its legal nature
and its place in the system of circumstanc-
es that exclude the crime or eliminates the
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nismului de punere in aplicare a unei astfel
de prevederi juridice. Din textul legii cu pri-
vire la infractiunea controlati nu este clara
natura ei juridica si locul acesteia in sistemul
circumstantelor care exclud infractiunea sau
inlaturd raspunderea penald. Codul de pro-
cedura penald nu cunoaste o circumstanta
ca infractiunea controlatd si atunci care este
temeiul neinceperii urmaririi penale sau in-
cetarii acesteia? Nici legea penala nu admite
ca o altd lege sa prevada faptele care constitu-
ie sau nu infractiuni (art.1 al CP). Respectiv
daca exista dorinta legislativa ca o anumita
fapta sa fie incriminata sau dezincriminata
atunci o atare prevedere trebuie sd se rega-
seasca in Codul penal.

Anterior am propus ca o prevedere ju-
ridica in acest sens sd fie expusa alaturi de
circumstantele numite generic ,,Cauzele care
inlaturd caracterul penal al faptei”. Drept
model de inspiratie a servit legea penald a
Ucrainei, R. Kazahstan si R. Belarus (pro-
punerea de lege ferenda in acest sens o gasiti
mai jos).

Concluzii. Activitatii speciale de in-
vestigatie ii revine un rol deosebit de impor-
tant in protejarea valorilor fundamentale ale
cetateanului si asigurarea securitatii statului
de drept. Nivelul securitatii cetateanului si
statului este direct proportional cu nivelul
de valorificare al potentialului activitatii spe-
ciale de investigatii. Implicarea politicului in
bunul mers al activitatii speciale de investi-
gatii a stirbit grav din imaginea si credibilita-
tea functionarilor acestui domeniu de activi-
tate. Lupta dintre oponentii politici a condus
la restrictionarea exagerata a potentialului
activitatii speciale de investigatii, lovind grav
nu in cei care au comis si mai comit abuzuri,
dar in cei care au respectat si respecta in con-
tinuare legea.

Nu sunt necesare reforme majore pen-
tru schimbarea situatiei, cu intelepciune se
pot face lucruri grandioase. Apelam la con-
stiinta celor care se ascund in spatele drep-
turilor omului, sustinand restrictionarea
activitatii speciale de investigatii in limitele
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criminal liability. The Criminal Procedure
Code does not know such a circumstance
as the controlled crime and when that is
the reason for the non-commencement of
the criminal prosecution or its termination.
Nor does the criminal law admit that anoth-
er law provides for the facts that constitute
or not crimes (art.1 of the CC). Respectively
if there is a legislative desire for certain act
to be incriminated or decriminalized then
such a provision should be found in the
Criminal Code.

Earlier I proposed that a legal provi-
sion in this regard be set out alongside the
circumstances called generically “Cases that
remove the criminal character of the act”.
As a model of inspiration, the criminal law
of Ukraine, R. Kazakhstan and R. Belarus
served (the draft law in this respect can be
found below).

In conclusion. The special investiga-
tion activity has a very important role in
protecting the fundamental values of the
citizen and ensuring the security of the rule
of law. The security level of the citizen and
the state is directly proportional to the level
of exploitation of the potential of the spe-
cial investigation activity. The involvement
of the politician in the proper approach of
the special investigation activity severely
damaged the image and the credibility of
the officials of this field of activity. The fight
between political opponents has led to an
exaggerated restriction of the potential of
the special investigation activity, severely
striking, not in those who have committed
and abuses, but in those who have contin-
ued and abide by the law.

No major reforms are necessary to
change the situation; wisely great things
can be done. We appeal to the conscience
of those who hide behind human rights,
supporting the restriction of special inves-
tigative activity within the limits of crimi-
nal prosecution. This restriction agrees and
contributes to the development of the crim-
inal environment. Those who have abused
and are still abusing special investigations
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urmaririi penale. Aceasta restrictionare con-
vine si contribuie la dezvoltarea mediului cri-
minal. Cei care au abuzat si mai abuzeaza de
investigatiile speciale nu tin cont de buchea
legii. Cu ei trebuie dusa lupta, ei necesita sa
fie eliminati din sistemul organelor de ocro-
tire a normelor de drept. Legea nr.59 trebu-
ie sa permita ofiterilor de investigatii onesti
sa activeze proactiv si nu doar reactiv contra
criminalitatii.

In acest context, propunem reinves-
tirea serviciilor speciale de investigatii cu
dreptul de realizare a tuturor masurilor spe-
ciale de investigatii neconditionat de faza ur-
maririi penale, indsprind, totodata, controlul
asupra celor care incalca legea.

In acelasi timp, propunem ca urmatoa-
rele notiuni sd fie considerate in urmatorul
proiect de imbunatatire a legii vizate:

- Activitatea speciald de investigatii
este un gen legal si complex de acte fizice si
intelectuale ale organelor specializate de stat
orientate spre obtinerea operativa si priori-
tar in mod ascuns a informatiilor corespun-
zatoare in vederea realizarii anumitor sarcini
concrete prevazute de lege.

— Madsurile speciale de investigatii
sunt actiuni strict reglementate de legislatie,
aplicate autorizat si confidential de catre au-
toritatile competente in cadrul sau in afara
procesului penal, in scopul culegerii de in-
formatii necesare pentru realizarea sarcinilor
activitatii speciale de investigatii.

Alte propuneri de lege ferenda: ex-
cluderea art. 14 din Legea RM nr.50 din
22.03.2012 cu privire la prevenirea si comba-
terea criminalitatii organizate si completarea
Codului penal al Republicii Moldova cu ur-
matorul continut:

»Articolul 40° Cauzarea prejudiciului in
cadrul misiunii speciale

1) Nu constituie infractiune prejudicie-
rea inevitabild a valorilor ocrotite de prezenta
Lege de catre persoana ce a actionat in limitele
conspirativititii in vederea realizdrii misiunii
speciale a organului care exercitd activitate
speciald de investigatii urmdrind scopul cur-

do not consider the law. They must fight
with them; they need to be eliminated from
the system of law enforcement bodies. Law
No.59 should allow honest investigation of-
ficers to proactively and not reactively react
to crime.

In this context we propose the rein-
vestment of the special investigation services
with the right to carry out all the special in-
vestigation measures unconditionally dur-
ing the criminal prosecution phase, while at
the same time tightening the control over
those who break the law.

At the same time, we propose to con-
sider the following notions in the following
project to improve the law:

- The special investigation activity is a
legal and complex genre of physical and in-
tellectual acts of the specialized state bodies
oriented towards obtaining operative and
secretly prioritizing the appropriate infor-
mation in order to perform certain concrete
tasks provided by the law.

- Special investigative measures are
actions strictly regulated by the law, applied
authorized and confidential by the compe-
tent authorities within or outside the crim-
inal process, in order to gather information
necessary for carrying out the tasks of the
special investigation activity.

Other proposals of the law referenda:
exclusion of art. 14 of the Law of the Repub-
lic of Moldova No. 50 from 22.03.2012 on
the prevention and combating of organized
crime and the completion of the Criminal
Code of the Republic of Moldova with the
following content:

“Article 40° causing damage in the spe-
cial mission

1) It is not criminal offense the inev-
itable prejudice of the values protected by
this Law by the person who has acted within
the limits of the conspiracy in order to ac-
complish the special mission of the body that
carries out special activity of investigations
pursuing the purpose of curbing, investigat-
ing and discovering the criminal activity of
the respective formation.



madrii, cercetdrii §i descoperirii activitatii in-
fractionale a respectivei formatiuni.

2) Prevederile alineatului unu al prezen-
tului articol nu se aplicd persoanelor care au
comis fapte prejudiciabile indreptate impotri-
va vietii §i sandtdtii persoanei, producerii unei
calamitdti ecologice precum si altor consecinte
grave”.

Referinte bibliografice:

1. Aviz comun al Comisiei de la Venetia nr.
878/2017 din 14 martie 2017 pe margi-
nea proiectului de lege al RM nr. 281 pen-
tru modificarea si completarea legislatiei
moldovenesti cu privire la asa-numitul
mandat de securitate// http://www.par-
lament.md/LinkClick.aspx?fileticket=rf
VjEsLD1Ac%3D&tabid=90&language=
ro-RO (vizitat la 25.05.2019)

2. Cauza lordachi si altii contra Moldovei
din 10.02.2009.

3. Cauza Ludi c. Elvetiei (15 iunie 1992,
nr. 12433/86, Par. 38-39) // https://
jurisprudentacedo.com/LUDI-c.-
ELVETIEI-Punerea-sub-ascultare-
dublata-de-interventia-unui-agent-infil-
trat-in-cantonul-Berna.html (vizitat la
25.05.2019)

4. Codul de procedura penald al Republicii
Moldova nr.122-XV din 14.03.2003.

5. Codul penal al Republicii Moldova Nr.
985 din 18.04.2002.

6. DEX [on-line].

7. Glavan B. Aspecte teoretice privind noile
tehnici speciale de combatere a crimina-
litatii organizate // Conferinta stiintifico-
practica internationala ,Criminalitatea
in spatiul UE si al CSI: evolutie, tendinte,
probleme de prevenire si combatere”, 12-
13 iunie 2012, Chisinau. p. 97-100.

8. Glavan B. Locul renuntérii de buna voie
la savarsirea infractiunilor in sistemul
normelor penale ale Republicii Moldova
// Analele stiintifice ale Academiei ,,Ste-
fan cel Mare” a Ministerului Afacerilor
Interne al Republicii Moldova, Chisinau.
2008. p. 93-96.

107

(stiinte juridice, nr. 10/ 2019, ISSN 1857-0976)

2) The provisions of paragraph one of
this article shall not apply to persons who
have committed harmful acts directed against
the life and health of the person, the produc-
tion of an ecological disaster and other seri-
ous consequences’.

9. Glavan B. Protectia juridica a agentilor
ce au incalcat prevederile Legii penale
in procesul realizarii masurilor inves-
tigativ-operative. Conferinta stiintifi-
co-practica internationala: Evaluarea si
prevenirea riscurilor la care sunt expusi
colaboratorii organelor afacerilor interne
si a altor organe de drept. 26-27 octom-
brie 2010. Chisinau. p. 73-75.

10. Glavan B., Mirzac V., Calcavura Gh. Ac-
tivitatea speciala de investigatii: conti-
nutul notiunii, esenta juridica, delimitari
conceptuale. // Legea si viata, 2019, nr.3,
p. 48-53.

11. Glavan B., Mirzac V., Calcavura Gh. Con-
ceptul masurilor speciale de investigatii
(Acest studiu il puteti gasi in prezenta
culegere de lucrari stiintifice).

12. Glavan B., Rolul activitatii speciale de
investigatie In combaterea criminalitatii
juvenile in Republica Moldova // Confe-
rinta internationald ,,Ordinea publica in
Europa, intre traditie si contemporanei-
tate”, editia a VI-a, Ed. Mega, 2015, Cluj-
Napoca. p. 120-124.

13. Glavan B., Rolul ofiterului de investigatie
in combaterea criminalitatii politice in
RM. Materialele Conferintei stiintifico-
practice internationale din 06 ianuarie
2015 ,Criminalitatea politica: reflectii
istorico-juridice, manifestari, consecinte”,
Chisinau - 2015. p. 276-281.

14. Hotararea Curtii Supreme de Justitie
nr.4s-10/13 din 30 septembrie 2013.

15. JUDGES OF THE COURT SINCE 1959
/] https://www.echr.coe.int/Documents/



( Anale stiintifice ale Academiei ,Stefan cel Mare” a MAl al Republicii Moldova )

16.

17.

18.

19.

20.

21.

22.

23.

24.

List_judges_since_1959_BIL.pdf (vizitat
la 25.05.2019)

Lega RM nr.45 din 12.04.1994 cu privire
la activitatea operativa de investigatie.
Legea RM nr. 245 din 27.11.2008 cu pri-
vire la secretul de stat.

Legea RM nr.50 din 22.03.2012 cu privire
la prevenirea si combaterea criminalitatii
organizate.

Legea RM nr.59 din 29.03.2012 cu privire
la activitatea speciald de investigatie.
Maior G.C., Un razboi al mintii, Intelli-
gence, servicii de informatii §i cunoas-
tere strategica in secolul XXI, Ed. RAO,
Bucuresti, 2011, p. 10.

NOTA INFORMATIVA la proiectul de
lege pentru modificarea si completarea
unor acte legislative p.8 // http://www.
particip.gov.md/public/documente/131/
anexe/ro_4387_NFPL010817.pdf (vizitat
la 25.05.2019).

Ordinul ministrului Justitiei nr. 288, la
data de 3 iulie 2015 cu privire la forma-
rea grupului de lucru interdepartamen-
tal pentru elaborarea propunerilor de
modificare si completare a actelor legis-
lative ce vizeaza activitatea speciald de
investigatii.

Recomandarea (2005) 10 a Comitetului
de Ministri al Consiliului Europei; Pro-
tocolul al doilea al Conventiei europene
de asistentd juridica in materie penala nr.
1959 din 20.04.1959.

Viorel Pasca, Principiul egalitatii armelor
in procesul penal roman - o realitate sau

25.

26.

27.

28.

29.

30.

31.

32.

o fictiune? Revista Universul Juridic. nr.
8, august 2016, p. 4-20.

Acradpes 10. B. OneparnBHO-pO3bICK-
HbIe 3/IEMEHTbI YTOJIOBHOTO IIpoIiecca.
Bectnuk BI'Y. Cepus: ITpaso. 2017 Ne 2.
C. 232-242.

bproines B.J., Kynbkosa E.B. CooTHomie-
HI€ OIlepaTMBHO-PO3bICKHON [eATeNlb-
HOCTY CO CMEXHBIMU BUJIAMIU [ieATe/lb-
HocTu. JKypnam: VI3BecTms TymbcKoro
rOCyJapCTBEHHOTO YHUBEPCUTETA. JKO-
HOMUYECKNe I IOpUAMYecKMe HayKI.
2012. Ne 1-2. C. 12-19

[uH36ypr A. O Tax HasbIBaeMBIX «He-
[JIACHBIX C/IEMCTBEHHBIX MOEeNCTBUIX. //
https://www.zakon.kz/4568011-0-tak-
nazyvaemykh-neglasnykh.html (vizitat
la 02.06.2019).

3akoH P® 06 omepaTuBHO-pPO3BICKHO
mesaTenbHOCTH OoT 12.08.1995 N 144-®3
(cT.6).

3akoH YKpauHBl 00 OIepaTUBHO-PO-
3bICKHOI [eATeTbHOCTH OT 18.02.1992 Ne
2135-XII (cT.8)

YronoBHbINI TIPOLIECCYaIbHBIN KOJEKC
Yxpaunnl (YIIKY, YIIK) or 13.04.2012
Ne 4651-VTI (cT1.246).

[enidep C.A. CnencTBeHHbBIE JeVICTBUS
— IIpaBOMEPHBI 11 HOBbI€ TPAKTOBKM? //
Lex Russica. 2015. Ne 10. C. 115-127
[Iymunos, [.10. Kypc ocHoB oneparus-
HO-PO3BICKHOI IeATe/TbHOCTY: Y4eOHUK
nna Bysos I A.JO. Hlymunos. 3-e msp.,
nom. u nepepab. M.: VsgaTenbckuit jom
[ymunoson M.J., 2008. c.9.

Despre autor

Boris GLAVAN,

doctor in drept, conferentiar universitar,
Catedra ,Activitate speciald

de investigatii si anticoruptie”,
Academia ,,Stefan cel Mare” a MAI
e-mail: gba74@rambler.ru

tel.: 079402916

About author

Boris GLAVAN,

PhD, associate professor,
Department ,,Special investigations
activity and anti-corruption”,
“Stefan cel Mare” Academy of MIA
e-mail: gba74@rambler.ru

Phone: 079402916



CZU 343.77

PARTICULARITATILE EVALUARII PRE-
JUDICIULUI CAUZAT PRIN PRACTICA-
REA VANATULUI ILICIT

Eugenia GUGULAN,

doctor in drept, lector universitar,

Catedra ,Drept privat” a Facultatii Drept,
Academia ,Stefan cel Mare” a MAI
Tatiana KURILO,

doctor in drept, profesor universitar,
Catedra ,Drept si proces civil”,
Universitatea de Stat a Afacderilor Interne
din Lvov, Ucraina

(stiinte juridice, nr. 10/ 2019, ISSN 1857-0976)

DOI 10.5281/zenodo0.3871467

THE PARTICULARITIES OF THE
ASSESSMENT OF THE DAMAGE CAU-
SED BY THE PRACTICE OF THE ILLE-
GAL HUNT

Eugenia GUGULAN,

PhD, Lecture, Department “Private Law”,
Academy “Stefan cel Mare” of MIA

Tetyana KURILO,

PhD,

Associate Professor of the Department

of Civil Law and Process, Lviv State University
of Internal Affairs, Ukraine

Vinatoarea, inteleasd ca act final al activitatii
liber consimtite de gestionare durabila a faunei cine-
getice, s-a desfagurat in ultimul secol si va trebui sa se
desfagoare in continuare, intr-un cadru juridic echi-
tabil reglementat, prin norme scrise si reguli nescrise
de comportament vanatoresc responsabil si civilizat.
Un aspect extrem de important in procesul exercitarii
dreptului la reparare a prejudiciului cauzat regnului
animal prin activitatea de vanat ilicit il constituie cel
al evaluarii cuantumului pagubei care reprezinta in-
tinderea reparatiei ce urmeaza a fi acordate.

Pe langa complexitatea evaludrii prejudiciului
ecologic adus oricaror categorii de resurse, particulari-
tatile prejudiciului adus speciilor faunistice de interes
cinegetic constau in imposibilitatea restabilirii in natu-
ra a componentelor nimicite care in materie de evalu-
are determina necesitatea considerarii si altor parame-
tri, costuri necesare refacerii fondului cinegetic.

Ca consecinta, autorii realizeaza un studiu
minutios in ceea ce priveste particularitatile si pro-
blemele ce tin de evaluarea prejudiciului cauzat prin
practicarea vanatului ilicit.

Cuvinte cheie: evaluare, prejudiciu ecologic, fa-
und cinegeticd, vandtoare ilicita.

Hunting being understood as the final act of
business coerced sustainable management of wildlife
hunting took place in the last century, and will be
carried out further in a balanced legal framework
regulated by written rules and unwritten rules of be-
haviour hunter responsible and civilized. A key issue
in exercising their right to compensation for damage
caused by the animal kingdom is the illegal hunting
activities that damage assessment amount represen-
ting extent of the damages to be awarded.

Besides the complexity of assessing the en-
vironmental damages caused to any category of re-
sources, the specific injury caused to fauna species
of hunting is the impossibility of restoring nature
destroyed components which make it necessary for
the assessment and consideration of other parame-
ters, costs for rebuilding hunting.

As a consequence, the authors made a tho-
rough study on the characteristics and problems re-
lated to the assessment of damages caused by illegal
hunting practice.

Keywords: evaluation, environmental damage,
wildlife hunting, illegal hunting.

Introducere. Un aspect extrem de
important in procesul exercitarii dreptului
la reparare a prejudiciului cauzat regnului
animal prin activitatea de vanat ilicit il con-
stituie cel al evaluarii marimii pagubei care
reprezinta intinderea reparatiei ce urmeaza a

Introduction. An extremely signifi-
cant aspect in the process of exercising the
right to fix the damage caused to the animal
kingdom by the illicit hunting activity is that
of assessing the size of the damage that rep-
resents the extent of the reparation that is to
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fi acordate. Pe langa complexitatea evaluarii
prejudiciului ecologic adus oricaror catego-
rii de resurse, particularitatile prejudiciilor
aduse speciilor faunistice de interes cinegetic
constau in imposibilitatea restabilirii in na-
tura a componentelor nimicite care in ma-
terie de evaluare determina necesitatea con-
siderarii §i altor parametri, costuri necesare
refacerii fondului cinegetic.

Pe langa aceste constatari, consideram
necesar sa consultam opiniile expuse in lite-
ratura de specialitate in ce priveste comple-
xitatea, cauzele si conditiile, precum si parti-
cularitatile evaluarii prejudiciului ecologic in
general pentru ca mai apoi sa ne referim in
special la resursele regnului animal de inte-
res vanatoresc.

In acest sens, vom analiza unele dife-
rentieri ale particularitatii de evaluare a pre-
judiciului de mediu de cel civil care in planul
prejudiciului adus faunei cinegetice de inte-
res vanatoresc este mai putin abordat, avand
in vedere ca specia de animale ale fondului
cinegetic sunt proprietate publica a statului
si doar in foarte rare cazuri poate aparea in
ipostaza unui regim de proprietate privata
pentru a considera dauna civila suportata
doar de un particular.

Aspecte teoretice. Asadar, dupa cum
se afirmd, determinarea componentei struc-
turale a prejudiciului ecologic si diferentierea
componentelor ce apartin prejudiciului de
mediu si celor ce apartin prejudiciului civil
reprezinta un proces destul de complex, care
in momentul inaintdrii cererii de despagubi-
re, este conditionat de urmatoarele:

- In majoritatea cazurilor pagubele
rezultate din poluare se contureaza intr-un
castig nerealizat.

- Nu intregul volum de prejudicii
pricinuite se identifica imediat, majoritatea
acestora pot fi apreciate doar intr-o perioada
durabila.

- ,,Lantul” efectelor nocive este condi-
tionat de legatura de interdependentd a pro-
ceselor in cadrul complexului natural.

Marea majoritate a pagubelor cauzate

be provided. In addition to the complexity
of assessing the ecological damage brought
to any category of resources, the particular-
ities of the damages brought to the fauna
species of hunting interest consist in the im-
possibility of restoring in kind the destroyed
components that in the matter of evaluation
determine the need to consider and other pa-
rameters, costs necessary to restore the hunt-
ing fund.

Beside to these findings initially, we
consider it necessary to consult the opinions
expressed in the specialty literature regard-
ing complexity, causes and conditions, as
well as the particularities of the assessment
of the ecological damage in general, and then
to refer in particular to the resources of the
animal kingdom of hunting interest.

On this line, we will analyze some dif-
ferentiations of the particularity of the assess-
ment of the environmental damage from the
civil one which, in the plane of the damage
brought to the hunting fauna of hunting in-
terest, is less addressed considering that the
category of animals of the hunting fund are
public property of the state and only in very
rare cases can arise in the case of a private
property regime in order to consider the civil
damage suffered only by a private individual.

Theoretical aspects. Therefore, as stat-
ed, the determination of the structural com-
position of the ecological damage and the
differentiation of the components which be-
long to the environmental damage and those
belonging to the civil damage, is a quite com-
plex process, which at the time of the claim,
is subject to the following:

- In most cases the damages resulting
from pollution are outlined in an unrealized
gain.

- Not the entire volume of the caused
damage is immediately identified; most of
them can only be appreciated in a sustaina-
ble period.

- The “chain” of harmful effects is
conditioned by the interdependence link of
processes within the natural complex.

The vast majority of the caused dam-



se prezintd in cheltuielile suportate la resta-
bilirea si imbunatatirea obiectelor poluate,
dar care nu au adus efectul dorit.

In acest sens, ,determinarea cuantu-
mului prejudiciului cauzat in baza normelor
dreptului civil este deosebit de complicata
din cauza specificului componentelor aces-
teia, conditionat de particularitatile rolului
economic si statutului juridic al componen-
telor mediului”. In solutionarea acestei si-
tuatii, legislatia privind protectia mediului
opereaza cu sistemele de taxe pentru polua-
re, degradare, deteriorare etc., care stabilesc
posibilitatea unificarii sistemului de calcula-
re a prejudiciului in fiecare caz si asigurarea
posibilitatii dirijarii centralizate a finantelor
privind restabilirea, renovarea, regenerarea
obiectivelor mediului care au fost afectate
prin activitati poluante.

Cadrul juridic national in materie de
evaluare, ne referim aici la Legea regnului
animal [6, Anexa nr.6], stabileste taxe (ba-
remuri fixe) de evaluare, unde valoarea ma-
teriald a unui exemplar de specie faunistica
nimicit prin activitatea de vanat ilegal este
echivalenta cu prejudiciul adus mediului pe
aceasta cale, ceea ce dupa parerea noastra nu
corespunde realitatii. Deci, la evaluarea aces-
tor categorii de prejudicii nu se tine cont si
de alte costuri cum ar fi:

— costurile necesare adaptarii speciilor
inlocuite la conditiile naturale sau a habita-
tului natural in care sunt introduse;

— costurile necesare supravegherii mo-
dului de dezvoltare si inmultire a speciilor
integrate in mediul natural;

— cheltuielile legate de transportarea
acestora, ingrijire, precum si a cheltuielilor
suportate in legatura cu efectul negativ asu-
pra factorilor de mediu inregistrat in lipsa
exemplarului nimicit etc.

Prin urmare, la evaluarea prejudiciu-
lui adus mediului prin nimicirea speciilor de
interes cinegetic ar trebui sa se tind cont de
un spectru mai mare de valori care urmeaza
sa fie considerate la stabilirea intinderii re-
paratiei, care de fapt determina componenta
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ages are presented in the expenses in restor-
ing and improving the polluted objects, but
which did not bring the desired effect.

In this sense, “determining the amount
of the damage caused according to the
norms of civil law is particularly complicat-
ed because of the specificity of its compo-
nents, conditioned by the particularities of
the economic role and the legal status of the
environmental components”. In solving this
situation, the legislation on environmental
protection operates with the tax systems for
pollution, degradation, deterioration, etc.,
which establish the possibility of unifying the
damage calculation system in each case and
ensure the possibility of centralized manage-
ment of finances regarding the restoration,
renovation, regeneration of the environmen-
tal objectives that were affected by polluting
activities.

According to the national legal frame-
work regarding evaluation, we refer here
to the Law of the animal kingdom [6, An-
nex nr.6], establishes evaluation fees (fixed
scales), where the material value of one de-
stroyed faunal specimen by illegal hunting
activity is equivalent to the damage brought
to the environment in this way, which in our
opinion does not correspond to reality. So,
when assessing these categories of damages,
it is not taken into account and other costs
such as:

- the costs necessary to adapt the re-
placed species to the natural conditions or
the natural habitat in which they are intro-
duced;

- the costs necessary to supervise the
development and the propagation of the spe-
cies integrated in the natural environment;

- the expenses related to their trans-
portation, care, as well as the expenses in-
curred in connection with the negative effect
on the environmental factors recorded in the
absence of the destroyed specimen, etc.

Therefore, when assessing the damage
brought to the environment by destroying
the species of hunting interest, a larger spec-
trum of values should be taken into account

Com
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structurald a prejudiciului cauzat astfel.

Prin componenta structurala a preju-
diciului ecologic este necesar de inteles cate-
goriile de prejudicii patrimoniale, care dupa
natura lor formeaza prejudiciul ecologic,
apartinand la unul din elementele acesteia —
prejudiciul civil sau prejudiciul de mediu. In
acest sens, literatura de specialitate prezinta
o serie de solutii concrete, conform carora
prejudiciul ecologic il formeaza dupa caz [17,
p.143]:

— cel cauzat unor elemente de mediu
precum si de intregul plan de reparatie a
acestuia, pe care autoritatea administrativa
ar trebui sa le faca pentru a restabili situatia
anterioara a mediului;

— cheltuielile rezonabile facute de vic-
tima in legatura cu evaluarea prejudiciului;

— costurile rezonabile ale evaludrii im-
pactului prejudiciului asupra sanatatii popu-
latiei si asupra starii mediului in general.

Altfel spus, intinderea prejudiciilor
este egald cu costul masurilor de restaurare,
la care se adauga costul lucrarilor de evaluare
a prejudiciului si de determinare a masurilor
de restaurare ce trebuie luate.

In totalizarea acestora s-ar impune
concluzia ca natura costurilor (cheltuielilor)
concrete, care vor constitui valoarea prejudi-
ciului ecologic, formeaza un spectru destul de
variat. Din cadrul acestuia fac parte atat cos-
turile directe (valoarea bunurilor deteriorate,
cheltuielile pentru tratament medical, costul
lucrarilor de restabilire etc.), cat si indirecte
(cheltuieli pentru estimarea prejudiciilor de
mediu, pentru diferite expertize criminalis-
tice etc.). In acest context, in ceea ce priveste
costurile directe, nu intalnim probleme pri-
vind recunoasterea lor drept componente
ale prejudiciului ecologic, atunci in ceea ce
priveste recunoasterea costurilor indirecte
drept componente ale prejudiciului ecologic,
consideram ca aceastd problema necesita o
examinare $i 0 argumentare aparte.

Costurile indirecte trebuie sa faca par-
te din componenta prejudiciului ecologic,
pe cand costurile indirecte (cheltuielile de

nz

when determining the extent of the repair,
which in fact determines the structural com-
position of the damage caused thereby.

By the structural component of the
ecological damage it is necessary to under-
stand those categories of patrimonial dam-
ages, which by their nature form the ecolog-
ical damage, belonging to one of its elements
- the civil damage or the environmental
damage. In this sense, the specialized liter-
ature presents a series of concrete solutions,
according to which the ecological damage
forms as appropriate [17, p. 143]:

- caused by environmental elements
as well as by the whole plan of its repair, whi-
ch the administrative authority should make
in order to restore the previous environmen-
tal situation,

- the reasonable expenses made by the
victim in connection with the assessment of
the damage,

- the reasonable costs of assessing the
impact of the damage on the health of the
population and on the state of the environ-
ment in general.

In other words, the extent of the dam-
age is equal to the cost of the restoration
measures, plus the cost of the damage as-
sessment works and the determination of the
restoration measures that have to be taken.

In order to sum up all of these it would
be necessary to conclude that the nature of
the concrete costs (expenses), which will form
the value of the ecological damage, forms a
quite varied spectrum. It includes both direct
costs (the value of damaged goods, expenses
for medical treatment, the cost of restoration
work, etc.) and indirect costs (costs for es-
timating environmental damage, for differ-
ent forensic expertise, etc.). In this context,
as regards direct costs, we do not encoun-
ter problems regarding their recognition as
components of ecological damage, and then
in terms of indirect costs recognition as com-
ponents of ecological damage, we consider
that this issue requires a separate examina-
tion and argumentation.

Indirect costs must be part of the en-



evaluare a prejudiciului, cheltuielile pentru
realizarea expertizelor biologice, chimice si
de alta natura, cheltuielile pentru serviciile
specialistilor consultanti, inclusiv in cadrul
procesului de judecata etc.), acestea nu pot
forma o componenta a prejudiciului ecolo-
gic, desi in mod necesar vor face parte din ci-
fra pretinsa de catre cel ce a avut de suportat
de pe urma prejudiciului ecologic. Evident,
cu toate ca cheltuielile necesare exercitarii
dreptului la actiune care pot consta din cos-
turi pentru efectuarea expertizei si in general
evaludrii prejudiciului adus fondului cinege-
tic prin evaluarea prejudiciului sunt suporta-
te de autoritatea responsabila, acestea pana
la urma se incadreaza in categoria cheltuie-
lilor de judecata si nu au nici o atributie cu
intinderea prejudiciului, deoarece sumele
suportate de cel care va pierde procesul nu
sunt destinate repararii prejudiciului, ci sunt
destinate asigurarii desfasurarii procesului
judiciar.

Cercetarea stiintifica. Altfel spus, la
evaluarea pretentiilor celui prejudiciat fata
de cel ce a prejudiciat vor fi luate in calcul
atat costurile directe, cat si cele indirecte
suportate de victima, insd asupra celor din
urma nu se vor aplica regulile si principiile
raspunderii civile pentru prejudiciul ecolo-
gic.

Prin urmare, costurilor indirecte su-
portate de victima in cazul prejudiciului eco-
logic 1i se va aplica regimul juridic general
de despagubire, si anume a celor ce privesc
cheltuielile de judecata.

Revenind la componentele prejudiciu-
lui ecologic, si in special al celui adus reg-
nului animal de interes vanatoresc, in urma
celor mentionate mai sus, ajungem la con-
cluzia ca pe acestea le formeaza doar costu-
rile directe rezultate din actul poluator. Aici,
reamintim cd intinderea prejudiciului cauzat
prin vanat ilicit trebuie stabilita incepand cu
valoarea materiald pierdutd prin nimicirea
animalelor de vanatoare, dar si a altor valori
privite sub aspectul ecologic, adica reiesind
din functia pe care o indeplinesc in raport
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vironmental damage component, while in-
direct costs (the costs of assessing the dam-
age, the costs of carrying out the biological,
chemical and other expertise, the expenses
for the services of the specialist consultants,
including in the court process, etc.), they
cannot form a component of the ecological
damage, although they will necessarily be
part of the figure claimed by the one who
had to bear from the ecological damage.
Obviously, although the expenses necessary
for exercising the right to action, which may
consist of costs for carrying out the exper-
tise and generally assessing the damage to
the hunting fund by evaluating the damage,
are borne by the responsible authority, these
ultimately fall into the category of trial costs
and have no attribution to the extent of the
damage, because the amounts incurred by
the one who will lose the trial are not intend-
ed to repair the damage but are intended to
ensure the judicial process.

Scientific research. In other words,
when assessing the claims of the injured par-
ty against the party which had been harmed,
both the direct and indirect costs incurred by
the victim will be taken into account, but the
rules and principles of civil liability for eco-
logical damage will not apply to the latter.

Therefore, the indirect costs incurred
by the victim in the case of ecological dam-
age will be applied to the general legal regime
of compensation, namely those concerning
the costs of the proceedings.

Returning to the components of the
ecological damage, and in particular of the
one brought to the animal kingdom of hunt-
ing interest, following the aforementioned
ones, we conclude that they form only the
direct costs resulting from the pollution act.
Here, we recall that the extent of the damage
caused by illicit hunting must be established
starting from the material value lost by killing
of hunting animals, but also from other val-
ues considered in the ecological aspect, that
is, based on the function that they perform
in relation to the environment, the expenses
necessary to replace them, reintegration into
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cu mediul, cheltuielile necesare inlocuirii lor,
reintegrarii in mediul natural din care au fost
excluse prin nimicire, dar si a altor cheltuieli
ce ar face posibila o reparare integrald a pre-
judiciului astfel cauzat.

Singura problemd care mai necesita a
fi solutionatd si care poate aparea in acest
sens este daca pot face parte cheltuielile de
restabilire a starii initiale a mediului si a pa-
trimoniului persoanei din componenta pre-
judiciului ecologic. Raspunsul este afirmativ,
pornind de la ipoteza ca prin prejudiciu este
necesar de inteles ,acel efect cuantificabil al
pagubelor...”, in sensul ca nu doar suferinta
sau pierderea concreta va fi calificatd drept
prejudiciu, ci si cheltuielile de reparare a
acestei suferinte sau pierderi vor forma pre-
judiciu, deoarece acestea, de asemenea, sunt
efectul actului poluator.

In consecintd, potrivit opiniei doctri-
nare [17, p.144], prejudiciul ecologic ar avea
urmatoarea structurare:

1) Componentele prejudiciului de me-
diu sunt:

- prejudiciul cauzat nemijlocit obiec-
tivului natural (sectorului de teren, obiecti-
vului acvatic, masivului forestier etc.) prin
deteriorare, scaderea calitatii, scoaterea din
circuitul natural etc.;

— dezechilibrarea mediului (schimba-
rea raportului numeric al reprezentantilor
speciilor de animale, micsorarea volumului
de oxigen livrat in atmosfera etc.);

— cheltuielile de refacere a factorilor de
mediu;

- suma de compensare in cazul impo-
sibilitatii de reparare in natura a daunei.

2) Componentele prejudiciului civil
sunt:

- prejudiciul cauzat patrimoniului
persoanei (scaderea valorii patrimoniului,
inclusiv pieirea bunurilor, deteriorarea sau
modificarea calitatilor acestora etc.);

- prejudiciul cauzat omului (inrautati-
rea starii sanatatii, inclusiv pierderea totala
sau partiala a capacitatii de muncd, decesul
persoanei etc.);
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the natural environment from which they
were excluded by being killed, but also other
expenses that would make possible a com-
plete repair of the damage caused in such a
way.

The only problem that still needs to be
solved and which can arise in this regard is
whether the expenses of restoring the initial
state of the environment and the patrimo-
ny of the person from the ecological dam-
age component can be included. The answer
is affirmative, starting from the assumption
that by prejudice it is necessary to understand
“that quantifiable effect of the damages ...”,
in the sense that not only the suffering or the
concrete loss will be qualified as the prejudice,
but also the expenses to repair this suffering
or loss will form the damage, because they are
also the effect of the polluting act.

As a consequence, according to the
doctrinal opinion [17, p. 144], the ecological
damage would have the following structure:

1) The components of the environmen-
tal damage are:

- the damage caused directly to the
natural object (land sector, aquatic object,
forestry massif, etc.) by deterioration, quality
loss, removal from the natural circuit, etc.,

- the environmental imbalance (chan-
ging the numerical ratio of the representa-
tives of animal species, decreasing the volu-
me of oxygen delivered into the atmosphere,
etc.),

- the expenses of the environmental
factors recovering,

- the amount of compensation in case
of inability to repair the damage in a kind.

2) The components of the civil damage
are:

- the damage caused to the person’s
patrimony (decrease of the value of the pa-
trimony, including the loss of the goods, de-
terioration or modification of their qualities,
etc.),

- the damage caused to human being
(the worsening of the health state, including
total or partial loss of work capacity, person’s
death, etc.),



— cheltuielile de refacere a starii initiale
a sanatatii omului, a bunurilor acestuia sau a
valorii lor;

- suma de compensare a pierderilor
care nu pot fi reparate in natura (decesul
persoanei etc.).

E de mentionat ca cele indicate in com-
partimentele de mai sus formeaza tipul de
cheltuieli, ele putand fi concretizate in fieca-
re caz aparte. De multe ori, prejudiciul adus
regnului animal se rezuma la cheltuielile
necesare restabilirii habitatului distrus prin
activitatea ilicitd de vanat, fara a lua in cal-
cul si anumite suferinte ale persoanei privi-
te individual atata timp cat aceasta nu poate
invoca un prejudiciu personal, deoarece re-
sursele regnului animal aproape in tot cazul
fac obiectul proprietatii publice a statului,
prin urmare nu se individualizeaza in raport
cu particularul. Totusi pot exista si anumite
exceptii, atunci cand proprietarul unei fasii
forestiere intretine o gospodarie cinegetica,
dar si in acest caz se poate vorbi despre ani-
malele tinute in captivitate care nu fac parte
din categoria animalelor salbatice atat din
perspectiva regimului juridic, cat si din des-
tinatia lor.

Deci, dupa cum s-a mentionat anterior,
o problema nu mai putin importanta in ceea
ce priveste dezdaunarea este insasi estima-
rea prejudiciului ecologic. In special, aceasta
problema se refera la evaluarea prejudiciului
de mediu, deoarece problema estimarii pre-
judiciului civil si-a gasit deja solutii adecva-
te. Astazi, in lipsa unui procedeu argumentat
stiintific, legislatia diferitor tari apeleaza la
diverse modalitati de evaluare a prejudicii-
lor de mediu. Cel mai frecvent sunt intalni-
te cazurile in care estimarea prejudiciilor de
mediu este guvernatd de regulile de estimare
a prejudiciilor civile, adica a acelor prejudicii
ce cad sub incidenta regimului juridic gene-
ral de despagubire de pe urma unui delict.
Consideram inadmisibild aceastda modalitate
de evaluare, deoarece in astfel de cazuri crite-
riile de evaluare se vor limita doar la conside-
rarea valorii prejudiciului cauzat persoanei,
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- the costs of restoring of the initial
state of human health, his goods or their val-
ue,

- the amount of compensation for
losses that cannot be recovered in a kind (the
person’s death, etc.).

It is worth mentioning that those in-
dicated in the above sections form the type
of expenses, they can be materialized in each
particular case. Often, the harm done to the
animal kingdom is limited to the expenses
necessary to restore the habitat destroyed by
the illegal activity of hunting, without taking
into account certain sufferings of the person
viewed individually as long as it cannot in-
voke personal damage, because the resourc-
es of the animal kingdom in almost all cases
form the object of the public property of the
state, therefore it is not individualized in re-
lation to the individual. However, there may
be some exceptions, when the owner of a for-
est strip maintains a hunting farm, but also
in this case we can talk about captive animals
that do not belong to the category of wild an-
imals both from the perspective of the legal
regime and from their destination.

So, as mentioned above, one not less
important issue regarding the indemnifica-
tion is the estimation of the ecological dam-
age itself. In particular, this problem con-
cerns the assessment of the environmental
damage, because the problem of estimating
the civil damage has already found adequate
solutions. Today, in the absence of a scien-
tifically argued process, the legislation of
different countries calls for various ways of
assessing the environmental damages.

The most common cases are the cases
in which the estimation of the environmen-
tal damages is governed by the rules of es-
timating the civil damages, namely of those
damages that fall under the incidence of the
general legal regime for compensation from
a crime. We consider this method of eval-
uation inadmissible, because in such cases
the evaluation criteria will be limited only to
the consideration of the value of the dam-
age caused to the person, thus excluding the



( Anale stiintifice ale Academiei ,Stefan cel Mare” a MAl al Republicii Moldova )

excluzand astfel evaluarea prejudiciilor reale
cauzate mediului.

Argumentul in acest sens este ca pre-
judiciile provocate sub orice forma mediu-
lui natural se rasfrang in cele din urma, mai
devreme sau mai tarziu, asupra omului, dar
consideram ca raportul de cauzalitate este
cel dintre fapta si modificarea adusa factori-
lor de mediu, indiferent daca aceasta modi-
ficare a condus sau nu la prejudicierea altor
persoane. Totodata, este firesc ca nu in toate
cazurile este posibilad estimarea prejudiciului.

O problema deosebit de dificila, cu
importante semnificatii pentru aprecierea
cuantumului prejudiciului adus regnului
animal, consta in evaluarea pagubelor cauza-
te. [9, p. 6]. In acest context, in jurisprudenta
internationala s-au conturat patru metode
principale:

— calcularea valorii de inlocuire a ele-
mentelor de faund si flord;

— evaluarea costului readucerii la starea
anterioard a ecosistemelor afectate de poluare;

— recurgerea la o evaluare forfetard;

— evaluarea costului compensatiei prin
restaurarea unei suprafete de mdrime echi-
valentd, in vecindtatea zonei poluate [10, p.
124].

Drept urmare, se contureaza doua cai
fundamentale de compensare si una inter-
mediara:

— evaluarea monetard a daunelor este
posibild pentru daunele cauzate integritdtii
persoanelor, bunurilor private sau activitati-
lor civile. De altfel, analiza jurisprudentei in-
ternationale arata in mod frecvent cd acestea
sunt singurele pagube efectiv reparate [20].

Insa in anumite situatii, dreptul trebu-
ie sa ia In considerare si pagubele aduse bu-
nurilor statuate in afara dreptului civil, prin
»atingerile pe care acestea le sufera in urma
activitatilor antropice”. In aceasta ordine de
idei, practica internationald a acceptat inter-
pretarea unor degradari ale mediului marin
in sensul de ,pierderi” pentru activitatile de
pescuit ori turism. Potrivit opiniei dr. Stefan
Tarca aceasta metoda (evaluarea monetara a

evaluation of the real damages caused to the
environment.

The argument in this regard is that the
damage caused in any form to the natural
environment will eventually be spread to the
human being, sooner or later, but we con-
sider that the causal relationship is between
the deed and the change made to the envi-
ronmental factors, regardless of whether this
change led or not to the prejudice of other
people. At the same time, it is natural that
not in all cases it is possible to estimate the

damage.
An extremely difficult problem, with
important meanings for assessing the

amount of the harm brought to the animal
kingdom, consists in the assessment of the
caused damages [9, p.6]. In this context, in
the international jurisprudence four main
methods have been outlined:

— the reckoning of the replacement va-
lue of the fauna and flora elements;

— the assessing of the cost of returning
to the previous state of the ecosystems affected
by pollution;

— the use of a lump sum assessment;

— the assessing of the cost of compen-
sation by restoring an area of equivalent size,
close to the polluted area [10, p. 124].

As a result, there are two basic ways of
redemption and an intermediate one:

the monetary assessment of damages is
possible for the damages caused to the persons’
integrity, private property or civil activities.
Moreover, the analysis of international juris-
prudence frequently shows that these are the
only damages actually redressed [20].

However, in certain situations, the law
must also take into account the damages
caused to the goods settled outside the civ-
il law, by “the damages that they suffer as
a result of the anthropic activities”. In this
connection, the international practice has
accepted the interpretation of some degrada-
tion of the marine environment in the sense
of “losses” for fishing or tourism activities.

According to Dr. Stefan Tarca, this
method (the monetary damage assessment)



daunelor) prezinta si unele inconveniente:
contribuie la mascarea unei parti din degra-
darile obiective; confirma ca orice pierdere
care nu poate fi convenita in paguba nu poa-
te fi luata in calcul [19, p.391].

Evaluarea forfetara a unei pagube re-
prezinta o serie de avantaje:

- simplitatea si costul redus de nego-
ciere;

- previzibilitatea si securitatea;

— face mai facil recursul la asigurare;

— in acelasi timp, introduce o mare ri-
giditate, greutdti tehnice in elaborarea bare-
murilor.

Unele sisteme de drept au instituit
aceasta metoda de evaluare pe calea stabilirii
de tarife fixe pentru situatiile de distrugere a
unor categorii de specii din bunuri naturale
sau specii de animale salbatice.

Legea privind protectia mediului in-
conjurdtor a Republicii Moldova [5, art. 3]
consacra in mod expres principiile si proce-
dura de evaluare a impactului asupra mediu-
lui, evaluarea strategica de mediu si expertiza
ecologica de stat. Evaluarea impactului asu-
pra mediului, evaluarea strategica de mediu
si expertiza ecologica de stat sunt mecanisme
de asigurare a protectiei mediului efectuate
la etapele initiale de planificare a activitatilor
in scopul:

— identificarii prealabile a efectelor di-
recte sau indirecte pe care le pot avea unele
proiecte publice sau private ori unele genuri
de activitate planificatd asupra mediului si
sanatatii populatiei si corespunderii caracte-
risticilor acestor activitati legislatiei, norme-
lor si standardelor de mediu in vigoare;

— prevenirii si minimizarii impactu-
lui asupra mediului si sanatatii populatiei
prin elaborarea masurilor pentru protectia
mediului care trebuie respectate, in cazul
realizarii proiectului, sau prin interzicerea
demararii activitatilor planificate, in cazul
incalcarii cerintelor de mediu;

— elabordrii si asigurdrii unui cadru
normativ clar si aplicabil in domeniul me-
diului.

nz
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also presents some disadvantages: it contrib-
utes to masking a part of the objective degra-
dation; it confirms that any loss that cannot
be agreed in for damages cannot be taken
into account [19, p.391].

- the lump sum assessment of a dama-
ge represents a number of advantages:

- the simplicity and the low cost of ne-
gotiation;

- the predictability and security;

- makes insurance recourse easier;

- and, at the same time it introduces a
great rigidity, technical difficulties in the ela-
boration of the scales.

Some legal systems have instituted this
method of assessment by establishing fixed
tariffs for situations of destruction of certain
categories of species from natural goods or
species of wild animals.

The law on the protection of the envi-
ronment of the Republic of Moldova [5, art.
3] expressly sets out the principles and the
assessment procedure of the impact on the
environment, the strategic environmental
assessment and the state ecological expertise.
The environmental impact assessment, the
strategic environmental assessment and the
state ecological expertise are mechanisms for
ensuring the environmental protection car-
ried out at the initial planning stages of the
activities for:

— prior identification of the direct or
indirect effects that some public or private
projects or some types of planned activity
may have on the environment and popula-
tion health and the correspondence of the
characteristics of these activities to the legis-
lation, norms and environmental standards
in effect;

- preventing and minimizing the im-
pact on the environment and the health of
the population by elaborating the measures
for environmental protection that must be
respected, in the case of carrying out the pro-
ject, or by prohibiting the start of the plan-
ned activities, in case of violation of the envi-
ronmental requirements;

- elaborating and ensuring a clear re-
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Potrivit Legii privind evaluarea impac-
tului asupra mediului [4, art. 2], evaluarea
impactului asupra mediului constituie o pro-
cedura efectuata pentru evaluarea impactu-
lui eventual al activitatii planificate asupra
mediului, precum si pentru elaborarea pro-
punerilor privind prevenirea i minimizarea
impactului negativ sau pentru interzicerea
demararii activitatii planificate. De altfel,
legislatia autohtond consacra evaluarea an-
ticipata, planificata a prejudiciului ce se va
produce in viitor, stabilind anumite criterii
de apreciere a pagubei care poate fi adusa
mediului.

Daca prejudiciul civil poate fi estimat
cu o mare precizie (aceasta va constitui dife-
renta dintre valoarea de piatd a locuintei din
zona poluata si valoarea de piatda a locuin-
tei de acelasi tip dintr-un sector care nu este
supus poluarii), atunci evaluarea poluarii so-
nore va intalni mari dificultati.

Pe langa metodele de evaluare expuse
mai sus, desprindem o serie de procedee de
evaluare, dintre care am putea evidentia ur-
matoarele:

- evaluarea judiciara;

- evaluarea forfetard legala;

- evaluarea administrativa.

Evaluarea judiciara reprezinta acel
mod de evaluare a prejudiciului ecologic,
care este realizat de instanta de judecata
reiesind din imprejurarile cazului poluator.
Aceste imprejurari privesc importanta cultu-
rala, istorica, sociala, ecologica a obiectivului
natural afectat, dimensiunile prejudiciului,
diminuarea capacitatii de regenerare in ra-
port cu situatia la zi (ex: in cazul prejudiciu-
lui cauzat prin activitatea ilicita de vanat, cu
cat mai putini reprezentanti ai unei specii
de animale exista, cu atdt mai mica este ca-
pacitatea lor de a se inmulti, iar prin urma-
re, devine mai mare prejudiciul cauzat prin
scoaterea unor asemenea reprezentanti ai
regnului animal din mediul natural). Aceeasi
opinie este impartasita si de autorul roman
[15, p.134] care sustine ca in baremurile de
evaluare a prejudiciului figureazd valoarea

gulatory framework and applicable in the fi-
eld of the environment.

According to the Law on the environ-
mental impact assessment [4, art. 2], the as-
sessment of the impact on the environment
is a procedure carried out for evaluating the
possible impact of the planned activity on
the environment, as well as for elaborating
proposals on preventing and minimizing the
negative impact or for prohibiting the start
of the planned activity. Moreover, the do-
mestic legislation consecrates the anticipat-
ed, planned assessment of the damage that
will occur in the future, establishing certain
criteria for appreciation of the damage that
can be brought to the environment.

If the civil damage can be estimated
with high accuracy (this will be the difference
between the market value of the house in the
polluted area and the market value of the
housing of the same type in a sector that is not
subject to pollution), then the noise pollution
assessment will meet great difficulties.

In addition to the evaluation methods
set out above, we outline a series of evalua-
tion procedures, from which we could high-
light the following:

- judicial evaluation;

- legal lump rate assessment;

- administrative evaluation.

Judicial evaluation is that way of as-
sessing the ecological damage, which is
performed by the court based on the cir-
cumstances of the polluting case. These cir-
cumstances concern the cultural, historical,
social, ecological importance of the affect-
ed natural objective, the dimensions of the
damage, the diminishing of the regeneration
capacity in relation to the current situation
(e.g.: in the case of the damage caused by the
illegal activity of hunting, the fewer repre-
sentatives of an animal species there are, the
lower is their ability to multiply, and thus the
harm caused by removing such representa-
tives of the animal kingdom from the natu-
ral environment is major). The same opinion
is also shared by the Romanian author [15,
p.134] who argues that in the assessment



atribuita fiecarei dintre speciile prevazute, cu
cat specia este mai rara ori pe cale de dispa-
ritie, cu atét valoarea ei creste. Desi un ase-
menea procedeu este destul de larg intalnit
in practica judecdtoreasca a diferitor tari,
totusi consideram ca acesta nu reprezinta
cel mai adecvat mod de evaluare in raport
cu principiul ,,poluatorul plateste”, deoarece
in asemenea cazuri se admite ca pentru unul
si acelasi prejudiciu sa fie expuse de catre
instanta de judecata concluzii diferite in ce
priveste valoarea prejudiciului.

Evaluarea forfetara legala este utiliza-
ta in special pentru cazurile in care valoarea
prejudiciului de mediu nu poate fi evaluata
sau evaluarea acesteia poate fi facuta doar in
raport cu prejudiciul cauzat patrimoniului
persoanei. Acest mod de evaluare a prejudi-
ciilor cauzate factorilor de mediu este carac-
teristic si pentru legislatia Romaniei. Astfel,
Codul silvic al Romadniei [1] prevede 15 anexe
in care sunt reflectate tarifele pentru calculul
cuantumului despagubirilor pentru diferite
tipuri de prejudicii cauzate resurselor fores-
tiere. Aceasta tactica in reglementare a fost
preluatd si de Codul silvic[2] al Republicii
Moldova, dar si de Legea regnului animal [6]
unde in anexe sunt stabilite baremuri fixe ce
constituie valori de referinta la evaluarea ca-
tegoriilor vizate de prejudicii si care, de fapt,
recurg la o patrimonializare a prejudiciului.
Legea nr. 205/2004 privind protectia anima-
lelor a Romaniei[7], de asemenea, stabileste
tarifele pentru calculul cuantumului despa-
gubirilor pentru scoaterea din circuitul na-
tural a diferitor tipuri de reprezentanti ai
regnului animal. La calcularea acestor sume
se ia in considerare varsta, importanta eco-
nomica si ecologicd, amplasamentul, specia
etc. In cazul in care se constatd cauzarea pre-
judiciilor de asa fel, atat pentru despagubirea
prejudiciului de mediu, cat si pentru califi-
carea cazurilor contraventionale si penale,
instanta de judecatd nu realizeazd o evaluare
separatd, dar face referire doar la actele le-
gislative in vigoare, dupa care se estimeaza
valoarea prejudiciului de mediu cauzat.
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scales of the damage there is a value attrib-
uted to each of the predicted species; the
rarer the species or the endangered species
are the higher is their value. Although such
a process is quite widespread in the judicial
practice of different countries, however, we
consider that this is not the most appropriate
way of evaluation in relation to the “pollut-
er pays” principle, because in such cases it is
admitted for one and the same damage to be
presented by the court with different conclu-
sions regarding the amount of the damage.

The legal lump rate assessment is used
especially for cases where the value of the en-
vironmental damage cannot be assessed, or
its assessment can be made only in relation
to the damage caused to the person’s herit-
age. This way of assessing the damage caused
to environmental factors is also characteris-
tic for the Romanian legislation. Thus, the
Forestry Code of Romania [1] provides 15
annexes which reflect the rates for calculat-
ing the amount of compensation for differ-
ent types of damage caused to the forest re-
sources. This regulatory tactic has been taken
over by the Forestry Code of the Republic of
Moldova [2], but also by the Law of the ani-
mal kingdom, where fixed scales are set out
in the annexes, which are reference values
for the assessment of the categories targeted
by the damage and which, in fact, resort to its
patrimonialisation.

The Law No. 205/2004 regarding the
animal protection of Romania [7] also estab-
lishes the tariffs for calculating the amount of
recompenses for removing from the natural
circuit the different types of representatives
of the animal kingdom. In calculating these
amounts, are taken into account the age, the
economic and ecological importance, the
location, the species, etc. If the cause of the
damage is found to be so, both for the com-
pensation of the environmental damage, as
well as for the qualification of the contra-
vention and criminal cases, the court does
not carry out a separate evaluation, but re-
fers only to the legislative acts in force, af-
ter which estimates the value of the environ-
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O astfel de modalitate de evaluare,
dupa parerea noastra, manifesta un caracter
limitativ, nu ia in calcul si alte valori afec-
tate, costuri ce urmeaza a fi suportate in le-
gaturd cu readucerea la starea anterioara a
componentelor de mediu afectate. Cu atat
mai mult, baremurile fixe stabilite in anexe
nu acopera integral cheltuielile necesare re-
abilitarii factorului de mediu afectat si, de
fapt, nu permite o flexibilizare a costurilor.
Spre exemplu, in comunitatea autonoma a
Austriei exista baremuri pentru speciile de
apa dulce (de la 100 000 la 500 000 pesetas
pentru un somon, adicd in jur de 5000 USD),
iar in Spania, fiecare comunitate autonoma
are propriul sau barem - (de la 2500 de pese-
tas pentru speciile relativ comune, protejate
- pana la un milion si jumadtate de pesetas
pentru specii pe cale de disparitie, precum
ursul sau linxul) [15, p.134].

Evaluarea administrativa reprezinta
un mod de evaluare a prejudiciului in baza
unui act de decizie administrativ si este in-
talnita destul de rar, deoarece se poate aplica
doar daca legea prevede aceasta in mod ex-
pres.

Aplicabilitatea acestei modalitati este
fundamentatd pe considerarea unei prezum-
tii simple, rezultate din dubla prezumtie de
legalitate si autenticitate a actului adminis-
trativ. Perspectiva implementarii unui ase-
menea mod de realizare a estimarii bunurilor
este destul de mare, avand in vedere faptul
ca, pe langa metoda de evaluare forfetara le-
gala, aceasta asigura operativitatea solutiona-
rii problemei privind valoarea prejudiciului.

Un mod deosebit de evaluare, la care
intalnim foarte rar referire, este evaluarea
conventionala, care de cele mai multe ori
este caracteristica prejudiciilor ecologice ce
rezulta din contracte si asupra carora se apli-
ca raspunderea civila contractuala.

Concluzii si implicatii. In concluzie,
insistam sd ne expunem asupra constatarilor
realizate in privinta dificultatilor de evaluare
a prejudiciului adus regnului animal de in-
teres vanatoresc care reprezinta o etapa ce
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mental damage caused.

Such an evaluation method, in our
opinion shows a limiting character, it is not
taking into account other affected values,
costs to be borne in connection with the
return to the previous state of the affected
environmental components. Moreover, the
fixed scales set out in the annexes do not ful-
ly cover the expenses necessary to rehabili-
tate the affected environmental factor and,
in fact, do not allow for cost flexibility. For
example, in the autonomous community of
Austria there are scales for freshwater spe-
cies (from 100,000 to 500,000 pesetas for a
salmon, that is about $ 5,000), and in Spain,
each autonomous community has its own
scale (from 2500 pesetas for relatively com-
mon, protected species - up to one and a half
million pesetas, for endangered species, such
as the bear or lynx) [15, p.134].

Administrative evaluation is a way
of assessing the damage based on an admin-
istrative decision act and is rarely encoun-
tered, because it can only be applied if the
law expressly provides for it.

The applicability of this modality is
based on the consideration of a simple pre-
sumption, resulting from the double pre-
sumption of legality and authenticity of the
administrative act. The prospect of imple-
menting such a way of realizing the estima-
tion of the goods is quite high, considering
that, together with the method of legal lump
rate assessment, this ensures the operability
of solving the problem regarding the value of
the damage.

A special way of evaluation, to which
we rarely find references, is the conventional
evaluation, which is most often characteris-
tic to the ecological damages resulting from
contracts and to which the contractual civil
liability is applied.

Conclusions and implications. In
conclusion, we insist on exposing ourselves
to the findings made regarding the difficul-
ties of assessing the harm brought to the
animal kingdom of hunting interest, which
represents a stage that necessarily precedes



preceda in mod necesar actiunea in reparare
si care comporta un sir de particularitati ce
lasa deschis acest capitol spre discutie la ni-
vel doctrinar, dar si aplicativ.

Astfel, o problema destul de accentua-
ta sesizata actualmente in procesul evaludrii
prejudiciului adus regnului animal prin ac-
tivitatea de vanat ilegal consta in rigiditatea
valorilor de referintd determinatd de bare-
murile fixe stabilite, dar si de aspectul de pa-
trimonializare a prejudiciului, fapt prin care
se lasa in umbra celelalte valori de natura
estetica sau ecologica, destul de necesare la
considerarea acestor categorii de prejudicii.
Or, pe langa beneficiile de natura economica
pe care le prezinta resursele regnului animal,
cele de natura ecologica prevaleaza si sunt
mult mai necesare mentinerii echilibrului
ecologic general, a tuturor ecosistemelor
naturale, atat de necesare si indispensabi-
le incat in lipsa lor s-ar pune la indoiala si
existenta altor resurse naturale, chiar si cea a
speciei umane.

Nu in zadar se afirma in acest sens in
literatura de specialitate [11, p.121] ca, expri-
mandu-se printr-o alterare a resurselor din
afara pietei, prejudiciul ecologic a intampi-
nat dificultati majore in evaluarea sa si, prin
aceasta, chiar in repararea sa, pe aceasta cale.
Pentru depdsirea acestui impas, stiinta eco-
nomica a propus recurgerea la fictiunea unei
piete specifice si metode adecvate care sa
permita evaluarea prejudiciului cauzat prin
practicarea vanatului ilicit.
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the action in redressing and which includes
a series of particularities that leave this chap-
ter open for discussion at a doctrinal and ap-
plicative level.

Thus, a rather accentuated problem
currently noticed in the process of assessing
the damage brought to the animal kingdom
by the illegal hunting activity consists in the
rigidity of the reference values determined
by the established fixed scales, but also by the
aspect of patrimonialisation of the damage, a
fact that leaves the other values of an aesthet-
ic or ecological nature in the shadow, quite
necessary when considering these categories
of damages. However, in addition to the eco-
nomic benefits of the resources of the animal
kingdom, the ecological ones prevail and are
much more necessary to maintain the gener-
al ecological balance, of all the natural eco-
systems, as necessary and indispensable as in
their absence the existence of other natural
resources, even that of the human species,
would be questioned.

Not in vain it is stated in this sense in
the specialized literature [11, p.121] that, by
expressing itself through an alteration of the
resources outside the market, the ecological
damage encountered major difficulties in its
evaluation and through it, even in its redress-
ing, in this way. To overcome this deadlock,
economic science has proposed the using
of a specific market fiction and appropri-
ate methods to assess the damage caused by
practicing the illegal hunt.
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in ultimii ani, problema criminalitatii in
domeniul exploatarii sexuale a femeilor si copiilor
a constituit subiectul mai multor lucrari si studii
separate realizate de diferiti cercetitori. Cu toate
acestea, nu putem afirma ca problema exploatarii
sexuale s-a dezvoltat teoretic in modul corespunzator.
Inainte de toate, ar trebui si se acorde atentie faptu-
lui ca, pana in prezent, lipseste abordarea uniforma
a notiunii de ,exploatare sexuala”. De asemenea, lip-
seste claritatea in ceea ce priveste criteriile care re-
flecta esenta acestui concept, precum si lista faptelor
penale care contin semnele exploatirii sexuale. Prin
urmare, respectivul articol stiintific urmareste clari-
ficarea conceptelor mentionate supra.

Cuvinte-cheie: exploatare sexuald, trafic de
fiinte umane, trafic de copii, prostitutie, proxenetism,
pornografie infantild etc.

During the recent years the problem of crim-
inality in the field of sexual exploitation of women
and children has been the subject of several separate
works and studies performed by different research-
es. Nevertheless, we cannot say that the problem of
sexual exploitation has theoretically developed prop-
erly. First of all, attention should be paid to the fact
that, to the present moment, there is no uniform ap-
proach to the concept of “sexual exploitation”. There
is also a lack of clarity regarding the criteria that
reflect the essence of this concept, as well as the list
of criminal facts that contain the signs of sexual ex-
ploitation. Therefore, the respective scientific article
presumes to clarify the concepts mentioned above.

Keywords: sexual exploitation, trafficking in hu-
man beings, child trafficking, prostitution, pimping, child
pornography etc.

Introducere. Ideile conceptuale si dis-
pozitiile specifice prevazute in documentele
juridice internationale au fost si raman a fi
principala sursa de inspiratie pentru dez-
voltarea dreptului penal autohton si a cer-
cetarilor stiintifice in domeniul prevenirii si
combaterii fenomenului exploatarii sexuale.
Bazandu-ne pe totalitatea ideilor umanitare
pe care se fundamenteaza reglementarile ju-
ridice internationale ce se refera la contraca-
rarea exploatarii sexuale a femeilor si copii-
lor, putem distinge principalul element care
caracterizeaza esenta sociala si morala a aces-
tui fenomen infractional. De fapt, este vor-
ba despre categoriile de infractiuni, a caror
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Introduction. The conceptual ideas
and the specific provisions provided in in-
ternational legal documents have been and
remain the main source of inspiration for the
development of domestic criminal law and
scientific research in the field of prevention
and combating the phenomenon of sexual
exploitation. Based on the totality of the hu-
manitarian ideas on which the international
legal regulations that refer to the counter-
acting of sexual exploitation of women and
children are founded, we can distinguish the
main element that characterizes the social
and moral essence of this criminal phenom-
enon. As a matter of fact, it is about those
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complexitate, de regula, este insotitd de sco-
pul exploatarii sexuale a femeilor si copiilor.
In Codul penal al Republicii Moldova
lista unor astfel de fapte infractionale se afla
in dispozitiile care prevad raspundere pen-
tru: traficul de fiinte umane in scop de ex-
ploatare sexuala (art. 165 CP), traficul de co-
pii in scopul exploatarii sexuale, comerciale
si necomerciale, implicarii in prostitutie sau
in industria pornografica (art. 206 alin. (1),
lit. a) CP), pornografia infantila (art. 208'
CP), recurgerea la prostitutia practicata de
un copil (art. 208> CP), proxenetismul (art.
220 CP). De asemenea, Codul contraventi-
onal al Republicii Moldova sanctioneaza la
art. 89 practicarea prostitutiei, insa cand este
vorba despre categoriile de persoane care
obtin venituri in urma prostitudrii altei sau
altor persoane, atunci respectivele actiuni se
vor incadra in prevederile art. 220 Cod penal,
constituind infractiunea de proxenetism.
Prin urmare, este important de a clari-
fica trasaturile comune ale acestor manifes-
tari infractionale, fiindca, desi sunt diferite
dupa forma, fiecare regasindu-se intr-un ar-
ticol separat al Codului penal, totusi in reali-
tate faptele infractionale mentionate mai sus
sunt aceleasi in esenta lor sociala si morala.
Metode si materiale aplicate. La ela-
borarea acestui articol a fost folosit materia-
lul doctrinar-teoretic i normativ cu privire la
infractiunile de exploatare sexuald a femeilor
si copiilor. De asemenea, cercetarea respec-
tivului subiect a fost posibila prin aplicarea
mai multor metode de investigare stiintifica
specifice teoriei dreptului si criminologiei:
metoda logica, metoda analizei compara-
tive, analiza sistemica, metoda studiului de
caz etc. Totodatd, au fost analizate lucrarile
savantilor autohtoni, precum si materialele
stiintifice ale doctrinarilor din strainatate.
Rezultate obtinute si discutii. Consta-
tarile succinte facute mai sus ne conduc spre
esenta juridica a exploatarii sexuale, indeo-
sebi a traficului de fiinte umane realizat in
acelasi scop. Dezvaluind continutul acesteia,
este necesar de a aborda si problema obiec-
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categories of crimes, the complexity of which
is usually accompanied by the purpose of
sexual exploitation of women and children.

In the Criminal Code of the Republic
of Moldova the list of such criminal acts is
included in the provisions providing liability
for: trafficking in human beings for the pur-
pose of sexual exploitation (art.165 CC), traf-
ficking of children for the purpose of sexual,
commercial and non-commercial exploita-
tion, involvement in prostitution or in the
pornographic industry (art. 206 paragraph 1,
letter a) CC), child pornography (art. 2081
CC), the use of prostitution practiced by a
child (art. 2082 CC), pimping (art. 220 CC).
Art. 89 of the Contravention Code of the Re-
public of Moldova is sanctioning the prac-
tice of prostitution, but when it comes to the
categories of persons who obtain income as
a result of prostitution in case of one person
or many persons, then the respective actions
will fall within the provisions of art.220 of
Criminal Code, constituting the crime of
pimping.

Therefore, it is important to clarify the
common features of these criminal manifes-
tations, because, although they are different
in form, each being found in a separate arti-
cle of the Criminal Code, however in reality
the criminal acts mentioned above are the
same in their social essence and morality.

Methods and materials applied. The
theoretical and normative doctrinal material
regarding the offences on sexual exploitation
of women and children was used in the elab-
oration of this article. Also, the research of
this subject became possible by applying of
several methods of scientific investigation,
specific to the theory of law and criminology:
logical method, comparative analysis meth-
od, systemic analysis, case study method etc.
At the same time, the works of the local sci-
entists, as well as the scientific materials of
the doctrinaires from abroad were analyzed.

Obtained results and discussions. The
brief ascertainments made above lead us to
the legal essence of sexual exploitation, in



tului principal al atentatului criminal, a carei
protectie este asigurata de normele dreptu-
lui penal. In cazul nostru este vorba despre
libertatea persoanei (un caz particular fiind
libertatea sexuald), care este si un element
esential al tuturor drepturilor omului.

Bazandu-ne pe prevederile art. 25 din
Constitutia Republicii Moldova, putem vor-
bi despre inviolabilitatea libertatii persoanei
ca libertate in comportament, lipsita de ori-
ce constrangere fizica din exterior care poa-
te crea obstacole pentru libera circulatie a
omului, fapt ce l-ar lipsi de posibilitatea de
a actiona in orice domeniu al vietii conform
propriei vointe. Aceste prevederi rezulta si
din art. 3 al Declaratiei Universale a Dreptu-
rilor Omului, art. 9 din Pactul International
cu privire la drepturile civile si politice si art.
5 din Conventia Europeand pentru Apararea
Drepturilor Omului si a Libertatilor Funda-
mentale.

Este necesar de mentionat ca fenome-
nul exploatarii sexuale, indeosebi prin pris-
ma traficului de persoane, nu este altceva
decat o forma a sclaviei moderne, prin care
se incalca prevederile art. 4 paragraful 1 din
Conventia Europeana a Drepturilor Omului,
adica sclavia si conditii similare de aservire.
Acest fapt este bine argumentat de CtEDO
(vezi cazul Rantsev versus Cipru si Rusia [1])
si, din aceste considerente, in prezent nu se
mai pune problema dacd traficul de fiinte
umane este sau nu de domeniul art. 4 din
CEDO.

Hotarérea in cazul mentionat a consti-
tuit premisele instituirii unor obligatii pozi-
tive ale statelor de a elabora un cadru juridic
adecvat si eficient, juridic si administrativ,
de a lua masuri de protectie si de a investiga
traficul in cazul in care acesta s-a produs [2,
p- 58].

Revenind la conceptul ,libertate” in
sensul mentionat mai sus, constatam ca
interpretarea acestuia se regaseste in lucra-
rile mai multor autori [3, p. 43; 4, p. 52; 5, p.
1]. Cu alte cuvinte, libertatea este abilitatea
unei persoane de a actiona independent si
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particular human trafficking for the same
purpose. By revealing its content, it is neces-
sary to address the problem of the main ob-
ject of the criminal attempt, the protection
of which is insured by the norms of criminal
law. In our case it is about the freedom of a
person (sexual freedom in particular), which
is also an essential element of all human
rights.

Based on the provisions of art.25 of the
Constitution of the Republic of Moldova, we
can talk about the inviolability of the person’s
freedom as a freedom of behavior, devoid of
any physical constraint from outside which
can create obstacles for the free movement
of a human, the fact that would deprive him
of any opportunity in any area of life accord-
ing to his own desire. These provisions also
reside from the art.3 of the Universal Decla-
ration of Human Rights, art.9 of the Interna-
tional Covenant on Civil and Political Rights
and art.5 of the European Convention for
the Protection of Human Rights and Funda-
mental Freedoms.

It is necessary to mention that the phe-
nomenon of sexual exploitation, especially
from the point of view of human trafficking,
is nothing more than a form of modern slav-
ery, by which the provisions of art.4, para-
graph 1 of the European Convention on Hu-
man Rights are violated, that is slavery and
similar conditions of servitude. This fact is
well argued by the ECHR (see the case of
Rantsevvs Cyprus and Russia [1]) and for
these reasons the problem arises, whether or
not human trafficking is in the field of art.4
of the ECHR.

The decision in this case set the premis-
es for establishing positive obligations of the
states to develop an adequate, efficient and
administrative framework, to take protective
measures and to investigate the traffic in case
it occurred [2, p. 58].

Returning to the concept of “freedom”
in the sense mentioned above, we find that its
interpretation can be found in the works of
several authors [3, p. 43; 4, p. 52; 5, p. 1]. In
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personal in conformitate cu interesele sale.
Anume aceste valori fundamentale protejate
de Constitutie, in cumul cu alte acte juridice,
impiedica actiunile infractorilor implicati in
exploatarea sexuala a femeilor si copiilor.

Mai exact, este vorba despre formele
socialmente periculoase de incalcare a nor-
melor de comportament din sfera relatiilor
sexuale acceptate de societate, a principi-
ilor si ordinii traditionale a respectivelor
relatii sau, cu alte cuvinte, a contactului se-
xual in general. Despre aceasta, autorul V.
Kovalenko mentioneaza cd, in ciuda tuturor
transformarilor din domeniul valorilor sexu-
al-erotice, existda anumite principii imuabile
ale contactului sexual, indeosebi fiind vorba
despre caracterul benevol si constientiza-
rea contactelor sexuale, neinfaptuirea unor
daune de moralitate publica prin propriul
comportamentul sexual, excluderea din sfera
contactelor sexuale a minorilor, interzicerea
relatiilor sexuale dintre parinti si copii [6, p.
128].

In literatura de specialitate se
mentioneaza, pe buna dreptate, ca sub aspect
conceptual nu este oferitd o notiune juridico-
penala clard a exploatarii sexuale [7, p. 4].
Din aceste considerente, in studiul realizat
la acest capitol este important constatarea
faptului ca lipseste nu doar conceptul juri-
dico-penal al exploatarii sexuale, ci si cel de
naturd criminologica susceptibil sa cuprinda
intregul volum al caracteristicilor sale cheie.

Prin urmare, vom incepe analiza cate-
goriei ,exploatare sexuala” pentru a clarifica
termenii initiali si esenta entitatilor care de-
riva din acestia. In sensul semantic, vorbind
despre termenul ,sex” care rezulta din
sintagma ,exploatare sexuala”, acesta este
interpretat in limba romand ca o totalitate
a caracteristicilor morfologice si fiziologice
care deosebesc fiintele si plantele in doua
categorii distincte: masculi si femele, barbati
sau femei [8, p. 980]. In ceea ce priveste ter-
menul ,sexual”, acesta este definit ca raport
dintre sexe care se refera la viata sexuala [8,
p. 980].
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other words, freedom is the ability of a per-
son to act independently and personally in
accordance with his or her interests. Namely,
these fundamental values protected by the
Constitution, in combination with other le-
gal acts, impede the actions of the offenders
involved in the sexual exploitation.

More specifically, it is about the social-
ly dangerous forms of violation of the norms
of behavior in the sphere of the sexual re-
lations accepted by the society, of the tradi-
tional principles and order of the respective
relations or, in other words, of the sexual
contact in general. Hereof, the author V.
Kovalenco mentions that, in spite of all the
transformations in the field of sexual-erotic
values, there are certain immutable princi-
ples of sexual contact, in particular regarding
the voluntary character and the awareness
of sexual contacts, failure to perform public
morality damages through their own sexual
behavior, exclusion from the sexual contacts
of minors, prohibition of sexual relations be-
tween parents and children [6, p. 128].

It is rightly mentioned in the special-
ized literature, that a clear legal-criminal no-
tion of sexual exploitation is not offered con-
ceptually [7, p. 4]. For these reasons, in the
study accomplished at this chapter it is im-
portant to find that not only the legal-crimi-
nal concept of sexual exploitation is missing,
but also that of a criminological nature that
would encompass the entire volume of its
key features.

Therefore, we will begin the analysis of
the category “sexual exploitation” in order to
clarify the initial terms and the essence of the
entities that derive from them. According to
the semantic meaning, talking about the term
“sex” that results from the phrase “sexual ex-
ploitation”, it is interpreted in Romanian as
a totality of the morphological and physio-
logical characteristics that distinguish being
and plants in two distinct categories: males
and females, men or women [8, p. 980]. As
for the term “sexual” it is defined as the sex
ratio that refers to the sexual life [8, p. 980].



Referitor la semnificatia termenului
~exploatare”, dictionarul explicativ al limbii
romane il interpreteaza ca ,,...profit, tragere
de folos in mod abuziv...” [ 8, p. 359]. Tot
in acest context, exploatarea mai este inter-
pretata ca ,,...obtinere (in mod abuziv) a unui
profit de la o persoana sau dintr-o anumita
situatie, imprejurare etc. (prin mijloace lipsi-
te de scrupule)...” [9], ,....Insusire a rezultate-
lor muncii altora” [10, p. 895].

Sensul implicit al aceleiasi formule ne
permite sa vorbim despre exploatare ca atri-
buire ilegala a rezultatelor muncii altora.
Exploatarea, in acest ultim sens, va constitui
»obiect generic” al respectivului studiu. Evi-
dent ca in cazul nostru exploatarea sexuala
va deveni ,obiect nemijlocit” de cercetare.
Prin urmare, rezultatele muncii altora ar tre-
bui sa fie considerate in acest sens ca venituri
obtinute de catre infractori (subiecti ai ex-
ploatarii), prin insusirea fondurilor primite
ca plata pentru servicii sexuale pe care le ofe-
ra femeile si copiii ce depind de ei (victime
exploatate).

In  contextul celor consemnate,
regretatul profesor Alexandru Borodac con-
firma cele relatate mai sus in manualul sau
de ,Drept penal: partea speciala”, explicand
ca scopul exploatarii sexuale comerciale sau
necomerciale presupune profitarea de relati-
ile sexuale, contrar vointei victimei, in inte-
res material sau alte interese personale [11,
p. 102].

Tot in acest sens, autorii S. Branza si
V. Stati, in manualul de ,,Drept penal: partea
speciald” tatd ca exploatarea sexuald, in

a”, cons
sensul infractiunii de trafic de fiinte umane,
presupune aservirea victimei prin a o obliga
sa presteze in acord cu vointa faptuitorului
unele servicii cu caracter sexual. Referindu-
se la exploatarea sexuald comerciala, acestia
atribuie la ea folosirea victimei in prostitu-
tie, in industria pornografica, pentru masajul
erotic, in reprezentari striptease, in repre-
zentari erotice de alt gen implicand profita-
rea de sexualitatea victimei [12, p. 348]. Ace-
iasi autori, in ,, Tratat de drept penal: partea
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Regarding the meaning of the term
“exploitation”, the explanatory dictionary of
the Romanian language interprets it as “
profit, abusive use ...” [8, p. 359]. Also in this
context, exploitation is also interpreted as ,,...
obtaining (abusively) a profit from a person
or from a certain situation, circumstance etc.
(by unscrupulous means)...” [9], ,,...appro-
priation of the results of the work of others”
[10, p. 895].

The implicit meaning of the same for-
mula allows us to talk about exploitation
as an illegal attribution of the results of the
work of others. The exploitation, in this last
sense, will constitute “generic object” of the
respective study. Obviously, in our case sex-
ual exploitation will become a “direct object”
of research. Therefore, the results of the work
of others should be considered in this regard
as income obtained by the offenders (subject
of exploitation), by appropriating the funds
received as payment for sexual services of-
fered by women and children depending on
them (exploited victims).

In the context of those recorded, pro-
fessor Alexandru Borodac confirms the
ones mentioned above in his handbook on
“Criminal Law: the special part”, explaining
that the purpose of commercial or non-com-
mercial sexual exploitation involves the use
of sexual relations, contrary to the will of vic-
tim, in material or other personal interests
[11, p. 102].

Also in this regard, the authors S.Bran-
za and V.Stati, in the handbook of “Criminal
Law: the special part”, find that sexual ex-
ploitation in the sense of the crime of traf-
ficking in human beings, implies the victim’s
service, by forcing the victim to provide ser-
vices of a sexual nature in accordance with
the will of the perpetrator. Referring to com-
mercial sexual exploitation, they attribute to
it the use of the victim in prostitution, in the
pornographic industry, for erotic massage,
in striptease representations, in erotic rep-
resentations of another kind implying the
sexuality of the victim [12, p. 348]. The same
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speciald”, constata ca prin ,.exploatare sexu-
ala necomerciald” se intelege activitatea care
nu are nici un impact direct asupra marimii
patrimoniului, exprimandu-se in casatorie
(inclusiv poligamicd), concubinaj sau alte
asemenea forme de coabitare, realizate pen-
tru propria consumatie a faptuitorului. Prin
»exploatare sexuald comerciala” se intelege
activitatea aducatoare de profituri, care are
drept urmare majorarea activului patrimoni-
al al faptuitorului, exprimandu-se in folosirea
victimei, prin constrangere, in prostitutie, in
pornografie sau in alte activitati sexuale [13,
p. 482-483].

Exploatarea sexuald, ca forma a trafi-
cului de fiinte umane, in special a femeilor si
copiilor, in opinia unor autori, include: orga-
nizarea prostitutiei, practicarea prostitutiei
in unitatile militare sau in locurile de dislo-
care a fortelor armate, turismul sexual, servi-
cii pornografice (in special, folosirea copiilor
de ambele sexe in acest scop) [14, p. 14].

Aceeasi opinie, dezvaluita prin pris-
ma aspectelor criminologice, o au autorii O.
Bejan si Gh. Butnaru, care sustin ca in cazul
exploatarii sexuale victimele sunt folosite in
special pentru prostitutie, pornografie (filme,
fotografii, imagini cu relatii sexuale transmi-
se in direct pe Internet etc.) sau sex-show-uri
(striptease, diverse dansuri erotice etc.) [15,
p. 26].

Si in literatura de specialitate rusa
exploatarea sexuala este conceputa ca
implicarea  persoanelor in  prostitutie,
pornografie etc. [16, p. 282].

In contextul relatat, este important de
mentionat si faptul ca legislatia internationa-
la nu contine o definitie complexa a acestui
fenomen. Totusi in prevederile Protocolului
de la Palermo se constata cd ,,...exploatarea
include, cel putin, exploatarea prin prostitu-
area unei alte persoane sau alte forme de ex-
ploatare sexuala...” [17]; ,,...toate cazurile de
recrutare, transportare, transfer, adapostire
sau primire a unui copil in scopul exploatarii
sunt considerate trafic de persoane...” [17].
Evident ca acest text nu reprezinta o definitie
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authors, in the “Criminal Law Treaty: the
special part”, affirm that “non-commercial
sexual exploitation” means the activity that
has no direct impact on the size of the es-
tate, expressing itself in marriage (including
polygamy), cohabitation or the likely forms
of cohabitation, made for the perpetrator’s
own consumption. “Commercial sexual ex-
ploitation” means the profit-making activity,
which results in the increase of the perpetra-
tor’s assets, expressing itself in the use of the
victim, by constraint, prostitution, pornog-
raphy or other sexual activities [13, p. 482-
483].

Sexual exploitation, as a form of traf-
ficking in human beings, especially of wom-
en and children, according to some authors,
includes: organizing of prostitution, prac-
ticing of prostitution in military units or in
places of displacement of the armed forces,
sexual tourism, pornographic services (in
particular, the use of children of both sexes
for this purposes) [14, p. 14].

The authors O. Bejan and Gh. Butna-
ru have the same opinion, revealed from the
point of view of criminological aspects, they
argue that in the case of sexual exploitation
the victims are used especially for prosti-
tution, pornography (movies, photos, pic-
tures with sex relations transmitted directly
through the internet etc.) or sex shows (strip-
tease, various erotic dances, etc.) [15, p. 26].

And in Russian specialty literature,
sexual exploitation is conceived as involving
persons in prostitution, pornography etc.
[16, p. 282].

In the related context, it is important
to mention that the international law does
not contain a complex definition of this phe-
nomenon. However, the provisions of the
Palermo Protocol state that “... exploitation
includes, at least, exploitation by prostitution
of another person or other forms of sexual
exploitation ...” [17]; “... all cases of recruit-
ing, transporting, transferring, sheltering or
receiving a child for the purpose of exploita-
tion are considered human trafficking ...”

«
b



propriu-zisd in sensul direct al cuvantului.

Legislatia nationala, de asemenea,
abordeaza exploatarea sexualda in cadrul
conceptului mai larg de ,exploatare a per-
soanei”, reproducand, in esentd, aceasta
formuld, cu anumite concretizari. Astfel,
Codul penal al Republicii Moldova defines-
te exploatarea fiintei umane ca ,recrutarea,
transportarea, transferul, addpostirea sau
primirea unei persoane, cu sau fard con-
simtamantul acesteia, in scop de exploatare
sexuala, comerciala sau necomerciala, prin
munca sau servicii fortate, pentru cersetorie,
in sclavie sau conditii similare sclaviei, de
folosire in conflicte armate sau in activitati
criminale, de prelevare a organelor, tesutu-
rilor si/sau celulelor, precum si de folosire a
femeii in calitate de mama-surogat...” (alin.
(1), art. 165 CP). Totodata, Codul penal au-
tohton incrimineaza separat infractiunea de
trafic de copii, agravand raspunderea penala
in comparatie cu actiunile similare comise
in privinta unei persoane mature. In acest
context, conform prevederilor alin. (1) al art.
206 CP, traficul de copii presupune ,recru-
tarea, transportarea, transferul, adapostirea
sau primirea unui copil, precum si darea
sau primirea unor plati ori beneficii pentru
obtinerea consimtamantului unei persoa-
ne care detine controlul asupra copilului,
in scopul: a) exploatarii sexuale, comerciale
sau necomerciale, in prostitutie sau industrie
pornograficd; b) exploatarii prin munca sau
servicii fortate; b') practicarii cersetoriei sau
altor scopuri josnice; ¢) exploatarii in sclavie
sau in conditii similare sclaviei, inclusiv in
cazul adoptiei ilegale; d) folosirii in conflicte
armate; e) folosirii in activitate criminala; f)
prelevarii organelor, tesuturilor si/sau celu-
lelor umane; h) vanzarii sau cumpararii...”.
Alin. (2), lit. b) al aceluiasi articol prevede o
circumstanta agravanta a traficului de copii
legata de exploatarea sexuald a acestora, fiind
vorba despre actiunile vizate la alin. (1), in-
sotite de abuz si/sau violenta sexuala.

Prin urmare, reiesind din prevederile
legislatiei penale nationale, constatam ca ex-
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[17]. Obviously, this text does not represent
a definition in the direct sense of the word.

National legislation also addresses sex-
ual exploitation within the broader concept
of “exploitation of the person”, essentially re-
producing this formula, with certain concre-
tizations. Thus the Criminal Code of the Re-
public of Moldova defines the exploitation of
the human being as “the recruitment, trans-
portation, transfer, shelter or reception of a
person, with or without his consent, for the
purpose of sexual, commercial or non-com-
mercial exploitation, through forced labor or
services, for begging, in slavery or conditions
similar to slavery, for use in armed conflicts
or in criminal activities, for the collection of
organs, tissues and / or cells, as well as for the
use of women as mother-surrogate ...” (par-
agraph 1, art. 165 CC). At the same time, the
local Criminal Code separately incriminates
the crime of trafficking in children, aggra-
vating the criminal liability in comparison
with the similar actions committed regard-
ing a mature person. In this context, accord-
ing to the provisions of paragraph 1 of the
article 206 of the CC, trafficking in children
involves “recruiting, transporting, transfer-
ring, sheltering or receiving a child, as well
as giving or receiving payments or benefits
to obtain the consent of a person who has
control over the child, for the purpose of: a)
sexual, commercial or non-commercial ex-
ploitation, prostitution or pornographic in-
dustry; b) exploitation through forced labor
or services; b') practicing of begging or other
dirty purposes; c) exploitation in slavery or
in conditions similar to slavery, including in
the case of illegal adoption; d) use in armed
conflicts; e) use in criminal activity; f) remov-
al of human organs, tissues and / or cells; h)
sale or purchase ...”. Paragraph 2, letter b) of
the same article provides an aggravating cir-
cumstance for trafficking in children related
to their sexual exploitation, specifying the
actions referred to paragraph 1, accompa-
nied by abuse and / or violence.

Therefore, based on the provisions of
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ploatarea sexuala, comerciala sau necomer-
ciala, prostitutia si industria pornografica
constituie principalele forme de exploatare
atat in privinta femeilor, cat si a copiilor.

Totusi nu ar fi corect sa afirmam ca ex-
ploatarea sexuala se reduce doar la prostitu-
tie si industria pornografica. Astfel, analiza
actelor normative internationale, nationale
si strdine, inclusiv a practicii judiciare, per-
mite de a referi la alte forme de exploatare
sexuala urmatoarele fapte: hartuirea sexuala
a minorilor, abuzul si violenta sexuala in pri-
vinta unui minor, casatoria fortata, turismul
sexual (inclusiv cel cu copii), ,cyber-sex” vir-
tual cu un minor pentru a stabili o relatie de
incredere cu el in scopul exploatarii sexuale
(»grooming”).

Finalizand analiza succintd a aspecte-
lor care vizeaza latura juridicd a exploatarii
sexuale, in continuare este necesar de a face
anumite incursiuni cu referire la problemele
pe le care le evoca acest fenomen prin prisma
abordarilor existente in literatura de speciali-
tate, inclusiv cea criminologica.

In contextul general de abordare
a esentei exploatarii sexuale, expertii in
domeniu au viziuni diferite referitoare la
unele aspecte specifice ale acestei probleme.
De mentionat cd majoritatea din ei sunt
de acord cu faptul ca respectivul fenomen
cuprinde o totalitate diversa de fapte
infractionale. Cu toate acestea, constatam ca
nu este perceputa uniform lista faptelor pe-
nale care formeaza acest complex infractio-
nal. Insdsi sintagma ,.exploatare sexuald” nu
poate fi consideratd unica utilizata in descri-
erea fenomenului vizat. Uneori, diferiti au-
tori il inlocuiesc cu alti termeni - ,,exploatare
sexuala comerciala” [18, p. 5], ,,sex comercial
ilegal” [19, p. 17] etc. Fara indoiala, o pozitie
solidara este detinuta de experti si oameni de
stiintd atunci cand vine vorba despre traficul
de fiinte umane si de exploatarea sexuala ca
obiectiv principal si interes dominant. Aici
este necesar de adaugat ca tipul respectiv de
proximitate presupune, in esenta, principii
stabile de incadrare juridica si conditii unice
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national criminal law, we ascertain that sexu-
al, commercial or non-commercial exploita-
tion, prostitution and the pornographic in-
dustry are the main forms of exploitation for
both women and children.

However, it would not be fair to say
that sexual exploitation is reduced only to
prostitution and the pornographic industry.
Thus the analysis of international, national
and foreign normative acts, including the ju-
dicial practice, allow to refer to other forms
of sexual exploitation the following facts: sex-
ual harassment of minors, sexual abuse and
violence of a minor, forced marriage, sexual
tourism (including the one with children),
virtual “cyber-sex” with a minor to establish
a trusting relationship with him for the pur-
pose of sexual exploitation (“grooming”).

After completing the brief analysis of
the issues concerning the legal side of sexual
exploitation, it is still necessary to make cer-
tain incursions with reference to the prob-
lems that this phenomenon evokes through
the prism of the existing approaches in the
specialized literature, including the criminal
one.

In the general context of addressing the
essence of sexual exploitation, experts in the
field have different views on some specific
aspects of this issue. It is worth mentioning
that most of them agree with the fact that this
phenomenon comprises the different totality
of criminal facts. However, we find that the
list of criminal facts that make up this crimi-
nal complex is not uniformly perceived. The
very phrase “sexual exploitation” cannot be
considered the only one used to describe the
phenomenon in question. Sometimes, dif-
ferent authors replace it with other terms —
“commercial sexual exploitation” [18, p. 5],
“illegal commercial sex” [19, p. 17] etc. Un-
doubtedly, a supportive position is held by
experts and scientists when it comes to traf-
ficking in human beings and sexual exploita-
tion as the main objective and dominant
interest. It is necessary to add here that the
type of proximity implies, in essence, stable



de tragere la raspundere pentru aceste fapte
infractionale cu caracter interdependent.

Totusi exista mai multe discutii cu pri-
vire la incadrarea juridica a cazurilor de ex-
ploatare sexuald in care o persoana este de
acord sa se implice in mod voluntar in astfel
de activitati sau cand vine cu o initiativa in
acest sens. Cel mai probabil, motiv pentru
astfel de dispute este solutionarea neunifor-
ma a acestei probleme la nivelul reglementa-
rilor internationale.

Revenind la continutul Protocolului
de la Palermo, constatam ca: ,,a) traficul de
persoane presupune recrutarea, transpor-
tul, transferul, adapostirea sau primirea de
persoane, prin amenintare de recurgere sau
prin recurgere la fortd ori la alte forme de
constrangere, prin rapire, fraudd, ingela-
ciune, abuz de autoritate sau de o situatie
de vulnerabilitate ori prin oferta sau accep-
tarea de plati ori avantaje pentru a obtine
consimtamantul unei persoane avand au-
toritate asupra alteia in scopul exploatarii.
Exploatarea contine, cel putin, exploatarea
prin prostituarea unei alte persoane sau alte
forme de exploatare sexuald, munca sau ser-
viciile fortate, sclavia sau practicile analoage
sclaviei, folosirea sau prelevarea de organe;
b) consimtamantul unei victime a traficului
de persoane pentru exploatarea amintitd,
astfel cum este enuntata la lit. a) din prezen-
tul articol, este indiferent atunci cand unul
din oricare dintre mijloacele enuntate la lit.
a) a fost folosit; ¢) recrutarea, transportarea,
transferul, adapostirea sau primirea unui co-
pil in scopul exploatarii este considerata tra-
fic de persoane, chiar daca acestia nu fac apel
la nici unul dintre mijloacele mentionate la
lit. a) din prezentul articol; d) termenul copil
indica orice persoana cu varsta mai mica de
18 ani” [20].

Prin urmare, in textul acestui act nor-
mativ este identificatd o pozitie clara a legiu-
itorului legata de exploatarea sexuala (in-
clusiv in cadrul traficului de fiinte umane),
recunoscutd ca atare numai in cazul in care
victima este implicata in acest proces impo-

131

(stiinte juridice, nr. 10/ 2019, ISSN 1857-0976)

principles of legal classification and unique
conditions for taking responsibility for these
criminal acts of interdependent character.

However, there are several discussions
regarding the legal classification of sexual ex-
ploitation cases in which a person agrees to
voluntarily engage in such activities or when
a person comes with an initiative in this re-
gard. Most likely, the reason for such dis-
putes is the patchy solution of this problem
at the level of international regulations.

Returning to the content of the Paler-
mo Protocol, we notice that: “a) trafficking in
persons involves the recruitment, transport,
transfer, shelter or reception of persons, by
threat or by recourse to force or other forms
of compulsion, through kidnapping, fraud,
deception, abuse of authority or a situation
of vulnerability or through the offering or
acceptance of payments or benefits to ob-
tain the consent of a person having authority
over another for the purpose of exploitation.
Exploitation includes, at least, exploitation
by prostitution of another person or oth-
er forms of sexual exploitation, forced la-
bor, or services, slavery or practices similar
to slavery, use or removal of organs; b) the
consent of a victim of human trafficking for
the exploitation mentioned before, as stated
by letter a) from this article, indifferently if
any of the means mentioned by letter a) was
used; c) the recruitment, transport, transfer,
shelter or reception of a child for the purpose
of exploitation is considered human traffick-
ing, event if they do not appeal to any of the
means mentioned by letter a) of this article;
d) the term of child indicates any person un-
der the age of 18 years” [20].

Therefore, in the text of this normative
act a clear position of the legislator relat-
ed to the sexual exploitation (including the
trafficking in human beings) is identified,
recognized as such only if the victim is in-
volved in this process against the will, forced
to do that. Taking into account the excep-
tion formulated by the letter ¢) from art.3 of
the mentioned Protocol, which refers only to
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triva vointei sale, in mod fortat. Luand in
considerare exceptia formulata la lit. ¢) din
art. 3 al Protocolului mentionat ce se refera
doar la copii, concluzia nu poate fi decat una
singura: consimtamantul unui adult elimina
problema exploatarii. Cu alte cuvinte, acor-
dul persoanei mature va exclude semnele ex-
ploatarii sexuale.

Diametral opus este solutionatd aceasta
problema in Conventia ONU pentru supri-
marea traficului de persoane si a exploatarii
prostituirii semenilor din 1949, care preve-
de in art. 1 urmatoarele: , Partile la prezenta
Conventie decid pedepsirea oricérei persoa-
ne care, pentru a satisface pasiunile altuia: 1)
ademeneste, atrage sau indeamna, in vederea
prostituarii, o altd persoana, chiar si cu con-
simtamantul acesteia; 2) exploateaza prosti-
tutia unei alte persoane, chiar cu consimta-
mantul acesteia” [21].

In contextul celor mentionate, precizim
cd nu ne-am pus ca scop revizuirea aspectelor
legate de teoria dreptului international care
vizeaza problema fortei juridice comparative
expusd in doud documente contradictorii.
Totusi este important de subliniat faptul ca
o astfel de disonantd juridica influenteaza
semnificativ pozitiile oamenilor de stiinta
atunci cand este vorba despre evaluarile
actiunilor legate de exploatarea sexuala in
functie de vointa victimei.

Concluzii. Toate argumentele de mai
sus cu privire la natura juridica a fenome-
nului abordat ne permit sa oferim o formula
care reflecta notiunea, esenta si principalele
caracteristici ale ,exploatarii sexuale” a fe-
meilor si copiilor. Astfel, este vorba despre
folosirea, de reguld sistematicd si in scop de
profit, a femeilor si copiilor in prostitutie, in
industria pornograficd sau in alte activititi cu
caracter sexual, prin aplicarea diferitor meto-
de de constrangere sau prin profitarea de anu-
mite conditii in care victima nu are libertatea
sau capacitatea de a lua decizii in acest sens.

De mentionat ca majoritatea autori-
lor care au studiat aceasta problema ajung la
concluzia privind necesitatea introducerii in
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children, the conclusion can be only one: the
consent of an adult eliminates the problem
of exploitation. In other words, the consent
of the mature person will exclude the signs of
sexual exploitation.

The same problem is oppositely solved
by the UN Convention for the Suppression
of Human Trafficking and Exploitation for
Prostitution from 1949, which provides in
art.1 the following: “The Parties to this Con-
vention decide to punish any person who,
in order to satisfy the passions of another:
1) through enticement, allurement and ex-
hortation, for the purpose of prostitution
involves another person, even with his / her
consent ; 2) exploits the prostitution of an-
other person, even with his or her consent”
[21].

In the above mentioned context, we
should notice that we did not aim to review
the aspects related to the theory of interna-
tional law regarding the problem of compar-
ative legal force set out in two contradictory
documents. However, it is important to point
out that such legal dissonance significantly
influences the positions of scientists when it
comes to evaluating actions related to sexual
exploitation according to the victim’s will.

Conclusions. All the above arguments
regarding the legal nature of the phenom-
enon addressed allow us to offer a formula
that reflects the notion, the essence and the
main characteristics of the “sexual exploita-
tion” of women and children. Thus, it is about
the use as a systematic and for profit purpose,
of women and children in prostitution, in the
pornographic industry or in other activities of
a sexual nature, by applying different methods
of constraint or by taking advantage of certain
conditions in which the victim does not have
the freedom or capacity to make decisions in
this regard.

It is worth mentioning that most of
the authors who have studied this problem
come to the conclusion regarding the need
to introduce in the criminal law special rules
establishing liability for sexual exploitation.



legislatia penald a normelor speciale ce stabi-
lesc raspundere pentru exploatarea sexuala.

O alta problema esentiala este necesita-
tea distingerii conceptelor ce vizeaza exploa-
tarea sexuala si exploatarea sexuald comer-
ciala.

Asadar, in opinia noastra, exploatarea
sexuala comerciald are ca scop final obtine-
rea beneficiului material (patrimonial, finan-
ciar) in urma exploatarii, victimele acesteia
fiind atat adultii, cat si copiii. Abordand in
mod special problema exploatarii sexuale a
copiilor, expertii straini subliniaza adesea ca-
racterul comercial al acestui fenomen.

Asa cum mentiona M. Hecht in cadrul
celui de al Treilea Congres Mondial impotri-
va exploatarii sexuale a copiilor si adolescen-
tilor, care a avut loc la 25-28 noiembrie 2008
la Rio de Janeiro (Brazilia), exploatarea sexu-
ala comerciala constituie o incalcare grava a
drepturilor copiilor. Aceasta include hartui-
rea sexuald din partea adultilor si remunera-
rea baneasca sau sub o alta forma a copilului
sau a persoanei terte (ori a grupului de indi-
vizi). Copilul este tratat ca un obiect sexual
si comercial. Exploatarea sexuald comerciala
a copiilor este o modalitate de constrangere
si violenta impotriva lor, fiind considerata ca
munca fortata si o forma contemporana de
sclavie [18, p. 6].

In sensul celor mentionate mai sus,
constatdm ca exploatarea sexuald comerciala
difera semnificativ de formele de exploatare
cu caracter sexual in care autorul infractiu-
nii nu urmareste obtinerea obligatorie a unui
beneficiu material.

In cazul exploatirii sexuale a copilului
de catre adult ,beneficiile” pot avea un ca-
racter nepartimonial, insa exploatarea mi-
norului oricum are loc, intrucat folosirea co-
pilului, pe de o parte, satisface nevoile unui
anumit grup de adulti, iar pe de alta parte,
aceasta implicare cauzeaza prejudicii fizice
sau morale grave, de multe ori ireversibile,
personalitatii minorului.

Pentru a nu ne repeta in privinta unor
aspecte evidente, si anume absenta compo-
nentei materiale, consideram util de a spe-

133

(stiinte juridice, nr. 10/ 2019, ISSN 1857-0976)

Another essential issue is the need to
distinguish between concepts related to sex-
ual exploitation and commercial sexual ex-
ploitation.

Therefore, in our opinion, the com-
mercial sexual exploitation has the final aim
to obtain the material benefit (patrimonial,
financial) as a result of exploitation, its vic-
tims being both adults and children. Deal-
ing with the issue of sexual exploitation of
children, foreign experts often emphasize the
commercial nature of this phenomenon.

As M. Hecht mentioned during the
Third World Congress against the sexual
exploitation of children and teenagers, held
on November 25-28, 2008 in Rio de Janeiro
(Brazil), commercial sexual exploitation is
a serious violation of the rights of the child.
This includes sexual harassment by adults
and monetary or other remuneration of the
child or the third person (or a group of indi-
viduals). The child is treated as a sexual and
commercial object. The commercial sexual
exploitation of children is a form of coercion
and violence against them, being considered
forced labor and a contemporary form of
slavery [18, p. 6].

For the above mentioned purposes, we
notice that commercial sexual exploitation
differs significantly from the forms of sexual
exploitation in which the perpetrator of the
crime does not seek to obtain a material ben-
efit.

In the case of the sexual exploitation
of the child by the adult “the benefits” may
be non-impartial, but the exploitation of the
child anyway takes place, since the use of the
child, on the one hand, satisfies the needs of
a certain group of adults, and on the other
hand, this involvement causes serious phys-
ical or moral damage, often irreversible, to
the minor’s personality.

In order to avoid the repetition regard-
ing obvious aspects, and namely the absence
of the material component, we consider it
useful to specify that exploitation options
“without material interest”, compared to the
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cifica faptul ca optiunile de exploatare ,fara
interes material”, in comparatie cu cel co-
mercial, este mult mai restrans.

Totodata, constatam cd, potrivit norme-
lor de drept international, obtinerea venituri-
lor din prostitutie se considera infractiune.
De mentionat ca si legislatia nationald preve-
de raspundere penald pentru comiterea unor
astfel de fapte (art. 220 CP). In acest sens, exis-
tenta unor norme care reflecta o asemenea
atitudine fata de persoanele care obtin veni-
turi din prostitutie pare a fi justificata, fiind-
ca aceasta corespunde realitatilor cotidiene si
tendintelor negative de consolidare a crimina-
litatii in domeniul exploatarii sexuale.

Si in literatura de specialitate rusa, ex-
pertii in domeniu au subliniat de mai multe
ori necesitatea incriminarii faptelor legate de
obtinerea unor venituri din prostitutie de ca-
tre persoanele terte [22, p. 41].

Printre altele, ni se pare ambigua abor-
darea problemei ce vizeaza delimitarea trafi-
cului de fiinte umane in scop de prostitutie si
exploatarea prostitutiei. Astfel, I. Izmailova,
in lucrarea sa dedicata acestei probleme se
concentreaza asupra faptului ca in Conven-
tia din 1949 nu sunt bine concepute o serie
de probleme, cum ar fi, de exemplu, faptul ca
termenul ,,prostitutie” este utilizat alaturi de
»trafic de persoane”, ca fenomene omogene,
similare [23, p. 16].

Cu toate acestea, mai tarziu, acelasi au-
tor subliniaza ca atunci cand raportam pros-
titutia la domeniul traficului de fiinte uma-
ne este necesar sa se indice ca nu este vorba
doar despre prostitutie, ci despre prostitutie
fortata... [23, p. 16].

In opinia noastri, acest punct de
vedere este discutabil. Documentele juridice
internationale interpreteaza prostitutia si
traficul de fiinte umane ca fenomene distincte,
insa corelatia stransa a lor este argumentata
prin faptul ca prostitutia si exploatarea
prostitutiei constituie unul din principalele
scopuri ale traficului de fiinte umane.
Totodata, daca un astfel de scop nu ar exista,
traficul de persoane nu ar avea asemenea di-
mensiune agresiva si arie de extindere.

commercial one are much narrower.

At the same time, we observe that, ac-
cording to the rules of the international law,
obtaining income from prostitution is con-
sidered a crime. It should be mentioned that
national law also provides criminal liability
for such actions (art. 220 CC). In this sense,
the existence of norms that reflect such an
attitude towards the people who obtain in-
come from prostitution seems to be justified,
because it corresponds to the daily realities
and the negative tendencies to increase the
crime in the field of sexual exploitation.

Also in the Russian literature, experts
in the field have repeatedly emphasized the
need to incriminate the facts related to ob-
taining of income from prostitution by the
third parties [22, p. 41].

Among other things, we find it ambig-
uous to tackle the problem of delimiting traf-
ficking in human beings for the purpose of
prostitution and exploitation of prostitution.
Thus, I. Izmailova, in her work dedicated to
this problem focuses on the fact that in the
Convention from the year 1949 a number of
problems are not well conceived, such as, for
example, the fact that the term “prostitution”
is used in conjunction with “trafficking in
persons”, as homogeneous and similar phe-
nomena [23, p. 16].

However, later, the same author points
out that when reporting prostitution in the
field of human trafficking, it is necessary to
indicate that it is not just about prostitution,
but about forced prostitution ... [23, p. 16].

In our opinion, this point of view is
contestable. International legal documents
interpret prostitution and trafficking in hu-
man beings as distinct phenomena, but their
close correlation is argued by the fact that
prostitution and exploitation of prostitution
are one of the main purposes of trafficking
in human beings. At the same time, if such
a purpose did not exist, human trafficking
would not have such an aggressive dimen-
sion and extension area.
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Reglementarea dreptului la aparare in CEDO,
Constitutie si in Codul de procedura penala, consti-
tuie o garantie a exercitarii acestui drept fundamen-
tal. Jurisprudenta CtEDO in cauze moldovenesti per-
mite a constata cd CtEDO. In unele cauze in care s-a
stabilit violarea dreptului la aparare s-au constatat si
abuzuri psihice si fizice asupra retinutilor. In cea mai
mare parte, aceste constatari au vizat etapa incipi-
enta a procesului penal si detentia reclamantului in
custodia politiei. Consideram ca asigurarea eficienta
a dreptului la aparare ar fi putut preAntampina abu-
zurile din partea politistilor si altor organe abilitate
cu dreptul de a retine persoanele suspectate de comi-
terea infractiunii. In toate cauzele s-a constatat vi-
olarea dreptului la aparare, datorita relelor practici
in actiunilor organului de constatare si de urmarire
penala. CtEDO nu a constatat unele inconsevente si
neconcordate ale legislatiei nationale cu standardele
CEDO.

Cuvinte-cheie: retinere, banuit, apdrare, juris-
prudenta Curtii Europene.

The regulation of the right to defense in the
ECHR, Constitution and the Code of Criminal Pro-
cedure, is a guarantee of the exercise of this funda-
mental right. The ECtHR jurisprudence in Moldovan
cases makes it possible to find that the ECtHR, in
some cases where the violation of the right of defense
was established, there were also psychic and physi-
cal abuses on the detainees. For the most part, these
findings concerned the early stage of the criminal
trial and the applicant’s detention in police custody.
We believe that effective assurance of the right to
defense could have prevented abuses by police and
other bodies empowered with the right to detain per-
sons suspected of committing the crime. In all cases
it was found that the right to defense was violated,
due to the bad practices in the actions of the body
for finding and prosecuting. The ECtHR did not find
any inconsistencies and discrepancies in the national
legislation with the ECHR standards.

Keywords: restraint, suspicion, defense, Europe-
an Court case law.

Introducere. Asistenta juridica este
una dintre cele mai importante componente
ale dreptului de aparare al partilor, alaturi de
posibilitatea acestora de a-si asigura personal
apararea prin toate mijloacele si metodele
neinterzise de lege (art. 64 alin. (1) CPP) si
de obligatia organelor judiciare de a avea in
vedere, din oficiu, toate aspectele care sunt
in favoarea partilor, iar reglementarea ei in
Constitutie, in Codul de procedura pena-
la, constituie o garantie a exercitarii acestui
drept fundamental.
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Introduction. Legal aid is one of the
most important components of the parties’
right to defense, along with their possibility
to personally exercise their right to defense
through all means and methods allowed by
the law (art. 64, paragraph 1, CCP) and the
obligation of the legal bodies to take into ac-
count, ex officio, all aspects which are in fa-
vor of parties and its regulation in the Con-
stitution and the Criminal Procedure Code
represents a guarantee of exercising this fun-
damental right.
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CEDO consacra in art. 6, §3 lit. ¢) drep-
tul persoanei acuzate de a fi asistatd de un
apdrdtor ales si, dacd nu dispune de mijloacele
necesare pentru a plati un apdrdtor, sa poa-
td fi asistatd in mod gratuit din oficiu, atunci
cand interesele justitiei o cer.

Constitutia proclama dreptul partilor
la asistenta juridicd din partea unui aparator
ales sau numit din oficiu pentru toata durata
procesului (art. 26 alin. (3)). In acest context,
CPP concretizeaza ca organul de urmarire
penald si instanta de judecata sunt obligate sa
asigure participarea in proces a unui avocat
in vederea apararii banuitului, invinuitului,
inculpatului (art. 17 alin. 3 si 5 CPP).

Metode si materialele aplicate. Pen-
tru realizarea scopurilor si obiectivelor tra-
sate, tinand cont de specificul si caracterul
complex al temei investigate, in calitate de
metode de cercetare au fost folosite metoda
logica, sistematica, de comparare. Cercetarile
intreprinse se bazeaza pe studierea doctrinei,
legislatiei internationale si nationale.

Rezultate obtinute si discutii. In litera-
tura de specialitate exista mai multe definitii
ale asistentei juridice, care, in ansamblu, pun
in evidenta corelatia dintre participarea in
proces a unui profesionist, calificat in dome-
niul jurisprudentei si activitatea de protejare
a drepturilor si intereselor legitime ale per-
soanei care a nimerit in sfera justitiei penale.

»Prin asistentd juridicd se are in vedere
sprijinul pe care aparatorul il da banuitului/
invinuitului/ inculpatului in cadrul procesu-
lui penal prin lamuririle, sfaturile i interven-
tiile lui ca specialist in domeniului dreptului”
(1, p. 14; 2, p. 124].

»Un raport juridic intre o persoana fi-
zica sau juridica si o persoand cu pregatire
speciald (avocat), in cadrul caruia prima be-
neficiaza de sfaturile, recomandarile si opini-
ile avocatului si/ori este reprezentata de catre
acesta in mod calificat in cursul unui proces
ori in afara lui pentru exercitarea si apara-
rea drepturilor si intereselor legitime” [3, p.
110].

In conformitate cu prevederile art. 2 al
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The ECHR stipulates in art. 6, par-
agraph 3 let. c) the right of the accused to
defend himself in person or through legal as-
sistance of his own choosing or, if he has not
sufficient means to pay for legal assistance, to
be given it free when the interests of justice are
required.

The Constitution proclaims the right of
parties to legal aid by a defender chosen or
appointed ex officio throughout the proceed-
ings (art.26, paragraph 3). The CCP specifies
that the criminal investigation body and the
court are obliged to ensure the participation
of a lawyer to defend the suspect, accused
(art. 17, paragraph 3 and 5, CCP).

Material and method. In order to
achieve the goals and objectives set, taking
into account the specificity and complex
character of the topic investigated, as re-
search methods have used the logical, sys-
tematic, comparative method. The research
undertaken is based on study of doctrine, in-
ternational and national legislation.

The result of the discussion. There are
several definitions of legal aid in the doctrine,
which as a whole, highlight the correlation
between participation of a qualified and le-
gally trained professional in the hearing and
the activity of protecting the legitimate rights
and interests of the person in contact with
criminal justice.

“Legal aid” means the support provid-
ed by the defender to the suspect/accused
within criminal proceedings through his/
her explanations, advice and interventions
as specialist in the legal field” [1, p. 14; 2, p.
124].

Another definition: “a legal relation-
ship between a natural or legal person and a
specially trained person (lawyer), where the
first benefits from advice, recommendations
and opinions of the lawyer and/or is repre-
sented by him/her in a qualified manner dur-
ing or outside proceedings for exercising and
defending rights and legitimate interests” [3,
p. 110].

According to art. 2 of the Law on
State Guaranteed Legal Aid No. 198-XVI of



Legii cu privire la asistenta juridica garantata
de stat nr. 198- XVI din 26.07.2007 (publica-
ta in Monitorul Oficial al Republicii Moldo-
va nr. 157-160/614 din 05.10.2007, intratd in
vigoare din 01 iulie 2008), ,,...asistenta juridi-
ca calificata este acordarea serviciilor juridice
de consultantd, reprezentare si/sau apdrare in
organele de urmdrire penald, in instantele ju-
decdtoresti pe cauze penale, contraventionale,
civile sau de contencios administrativ, repre-
zentare in fata autoritdtilor administratiei
publice”.

Directiva 2013/48/UE a Parlamentului
European si a Consiliului din 22 octombrie
2013 [3] contine prevederi importante pen-
tru asigurarea dreptului la aparare in proce-
sul penal, inclusiv a persoanelor retinute.

Prevederile CPP si ale LAJGS privind
prestarea serviciilor de asistenta juridica ca-
lificata, inclusiv in cazul retinerii persoanei,
sunt suficient de clare pentru aplicare in
practica. Daca persoana suspectata de comi-
terea unei infractiuni este retinuta, dreptul
de a fi asistat de un avocat apare din momen-
tul perfectarii procesului-verbal de retinere
si comunicarii acestuia banuitului (art. 64,
alin. (2), pct. 5; art. 69, alin. (2), pct. 2, lit. a);
art. 167, alin. (2), CPP).

In cazul ci suspectul retinut nu are
posibilitate de a contacta un avocat ales, or-
ganul de urmarire penala va contacta in cel
mult o ora Consiliul National pentru Asis-
tentd Juridica Garantata de Stat pentru a fi
desemnat un avocat din oficiu (art. 167 alin.
(11) CPP).

Inainte de audierera banuitului, aces-
ta are dreptul la consultatii in conditii de
confidentialitate cu aparatorul sau (art. 64
alin. (2) pct. 4) si 6) CPP). Conditii pentru
confidentialitatea intrevederii intre avocat si
banuit sunt asigurate de organul de urmari-
re penala (art. 167 alin. (2) CPP). Banuitul
retinut are dreptul de a fi asistat de avocat la
realizarea oricdrei actiuni de urmarire penale
incepand cu audierea acestuia (art. 69 alin.
(2) pct. 7) si 11); art. 68 CPP).

CPP impune eliberarea persoanei

(stiinte juridice, nr. 10/ 2019, ISSN 1857-0976)

26.07.2007 (published in the Official Monitor
of the Republic of Moldova No. 157-160/614
of 05.10.2007, in force as of 1 July 2008), “..
qualified legal aid is the delivery of legal ser-
vices of counseling, representation and/or de-
fense before the criminal investigation bodies,
courts of law in criminal cases, administrative
offences cases, civil cases or cases of adminis-
trative jurisdiction, as well as representation
before the public administration authorities”.

The Directive 2013/48/EU of the Eu-
ropean Parliament and of the Council of
22 October 2013 [16] comprises important
provisions for ensuring the right to defense
in criminal proceedings, including of appre-
hended persons.

The provisions of the CCP and LSGLA
on delivering qualified legal aid services, in-
cluding in case of apprehension of a person
are sufficiently clear for implementing them
in practice. If the suspect of a crime is appre-
hended, the right to be assisted by a lawyer
appears from the moment of drawing up the
apprehension minutes and handing it out to
the suspect (art. 64, paragraph 2, p. 5; art. 69,
paragraph 2, p. 2, let. a); art. 167, paragraph
2, CCP; also see art. 25, paragraph 5 of the
Constitution).

In case the apprehended person does
not have the possibility to contact a chosen
lawyer, the criminal investigation body shall,
within one hour, contact the National Coun-
cil for State Guaranteed Legal Aid to appoint a
lawyer ex officio (art. 167, paragraph 11, CCP).

Before hearing the suspect, he/she has
the right to confidential consultation with
his/her defender (art. 64, paragraph 2. p.4)
and 6, CCP). The conditions for confiden-
tial lawyer-client consultation are ensured
by the criminal investigation body (art. 167,
paragraph 2, CCP). The suspect has the right
to be assisted by a lawyer during any crimi-
nal investigation action starting with his/her
hearing (art. 69, paragraph 2. p.7) and 11);
art.68, CCP).

The CCP requires the release of the ap-
prehended person if an essential violation of
the law took place during apprehension (art.
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retinute, dacd la retinere acesteia a fost ad-
misa o incalcare esentialda a legii (art. 177
alin. (1) pct. 3) CPP). Potrivit art. 94, alin. (2)
CPP - incalcare esentiala constituie si lipsa
de asistenta juridica.

Daca in procedurile de retinere si audi-
ere a banuitului nu a fost asigurata participa-
rea unui avocat, legea permite solicitarea si
declararea nulitatii acestora (art. 251 CPP).
De asemenea, legea procesual penala interzi-
ce a pune in baza sentintei si a altor hotarari
judecatoresti, probe obtinute cu incalcarea
dreptului la aparare (art. 94 alin. (1) pct. 2)
CPP). Dat fiind constatarea incalcarii drep-
tului la aparare a persoanei retinute penal,
instanta de judecata este in drept sa reduca
din pedeapsa stabilita inculpatului (art. 385
alin. (4) CPP).

Problema respectarii dreptului la
aparare si asistentd juridica a persoanelor
retinute a fost invocata la CtEDO si in mai
multe cauze moldovenesti.

In cauza Levinta c. Moldovei (cererea
nr. 17332/03, hot. 16.12. 2008) [4] recla-
mantii au pretins, in temeiul articolului 6
al CEDO, ca condamnarea lor s-a bazat pe
probe obtinute ca rezultat al maltratarii si
in lipsa probelor reale cu privire la vinova-
tia lor. Ei au addugat ca lor nu li s-a permis
sa se intdlneasca cu un avocat timp de 24 de
ore dupa plasarea lor in detentie in Republi-
ca Moldova si ca nu li s-a permis de facto sa
aiba astfel de intrevederi in perioada 4-8 no-
iembrie 2000 si ulterior; si ca nu li s-a permis
sa se intalneasca cu avocatii lor in conditii de
confidentialitate (§. 95) .

In cauza Leva c. Moldovei (cererea nr.
12444/05, hot. 15.03. 2010) [5], primul recla-
mant s-a plans de faptul ca, fiind retinut de
catre ofiteri ai CCCEQC, initial nu i s-a per-
mis sa fie reprezentat de un avocat ales de el.
De asemenea, in cauza Leva a fost aborda-
ta problema confidentialitatii intrevederilor
cu avocatul in incinta biroului ofiterului de
urmarire penald si in izolatorul de detentie
provizorie a CCCEC. Curtea a constatat ca
imposibilitatea primului reclamant sa discu-

177, paragraph 1, p.3) CCP). According to
art. 94, paragraph 2, CCP - the absence of le-
gal aid also represents an essential violation.

If during apprehension and hearing
procedures the participation of a lawyer has
not been ensured, the law allows the appli-
cation and declaration of invalidity (art. 251,
CCP). Moreover, the criminal procedural law
prohibits the sentence and other judgments
to be based on evidence obtained by violat-
ing the right to defense (art. 94, paragraph
1, p.2, CCP). If violations of the defendant’s
right to defense were found, the court is enti-
tled to reduce the punishment (art. 385, par-
agraph 4, CCP).

The problem of observing the right to
defense and legal aid was invoked in the EC-
tHR case law, including several Moldovan
cases.

In the case of Levinta v. Moldova (ap-
plication No. 17332/03, decision 16.12.2008)
(4] the applicants complained under Article
6 of the Convention that their conviction had
been based on evidence obtained as a result
of ill-treatment and in absence of any real
evidence of their guilt. They added that they
had not been allowed to see a lawyer for 24
hours following their placement in detention
in Moldova, and had been de facto prevented
from having such meetings in the period of
4-8 November 2000 and thereafter; and that
they had not been allowed to meet in private
with their lawyers (paragraph 95).

In the case of Leva v. Moldova (appli-
cation No. 12444/05, decision 15.03.2010)
[5], the first applicant complained that, ini-
tially, upon his apprehension by the CFECC,
he had not been allowed to be represented
by a lawyer chosen by him. Moreover, in
the Leva case, the problem of confidentiality
of meetings with the lawyer in the office of
the criminal investigation officer and in the
preventive detention isolator of the CFECC
has been addressed. The Court found that
the impossibility of the first applicant to di-
rectly discuss with his lawyers the relevant
questions for his defense and for challeng-
ing their pre-trial detention, without being

140



te cu avocatii sai chestiuni direct relevante
pentru apararea lui si pentru contestarea de-
tentiei sale preventive, fara a fi separate de
peretele de sticld, a afectat dreptul la aparare,
respingind celelalte pretentii privind incalca-
rea dreptului la asistenta juridica.

Referitor la plangerea lui S.L. in temeiul
articolului 5, §4 in privinta paravanului din
sticla din Izolatorul de detentie preventiva al
CCCEC, Curtea reitereaza ca ea a constatat
deja Incalcari in ceea ce priveste plangeri si-
milare in cauze precum Castravet c. Moldo-
vei nr. 23393/05, § 61, 13 martie 2007; Istra-
tii si altii c. Moldovei nr. 8721/05, 8705/05
si 8742/05, §101, 27 martie 2007; Modarca
c. Moldovei nr. 14437/05, § 99, 10 mai 2007;
Musuc c. Moldovei nr. 42440/06, § 57, 6
noiembrie 2007 si Sarban c. Moldovei (ce-
rerea nr. 3456/05, hot. 04.10.2005, § 48-50,
126-131). In asemenea circumstante si avand
in vedere asemanarea plangerii in prezenta
cauza cu cele din cauzele mentionate supra,
Curtea considera imposibila indepartarea de
la rationamentul si constatarile sale in cauze-
le respective. Astfel, din acest punct de vede-
re, in privinta lui S.L. s-a produs o incalcare
a articolului 5, § 4 din Conventie (S 68) [6].

Au existat cazuri cand instantele
nationaleauintervenitlasolicitareaavocatilor
privind asigurarea confidentialitatii consul-
tarii clientilor lor, care se afla in custodia
politiei. O astfel de situatie a fost constatata
in cauza Popovici c. Moldovei (cererea nr.
12444/05, hot. 15.03.2010, §21, 22) [7]. In
aceasta cauza Curtea a constatat de aseme-
nea ,Se pare cd, in timpul procedurilor ad-
ministrative, reclamantul nu a fost asistat de
un avocat, avaindu-se in vedere si pe perioada
retinerii contraventionale a reclamantului”.

Hotararea CtEDO din 19 decembrie
2006 in cauza OFERTA PLUS SRL c. Mol-
dovei (Cererea nr. 14385/04) a determinat
autoritatile responsabile de a asigura intre-
vederi intre persoana retinutd si aparator in
conditii de confidentilaitate, fara suspiciuni
de supraveghere audio sau video a acesteia,
precum si posibilitatea ambilor de a se afla in
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separated by a glass wall, affected his right to
defense, dismissing the other complaints on
violation of the right to legal aid.

In so far as S.L’s complaint under
Article 5 paragraph 4 concerning the glass
screen in the CFECC detention centre is
concerned, the Court reiterates that it has al-
ready found violations in respect of similar
complaints in such cases as Castravet v. Mol-
dova No. 23393/05, paragraph 61, 13 March
2007; Istratii and others v. Moldova No.
8721/05, 8705/05 and 8742/05, paragraph
101, 27 March 2007; Modarca v. Moldova
No. 14437/05, paragraph 99, 10 May 2007;
Musuc v. Moldova no. 42440/06, paragraph
57, 6 November 2007 and Sarban v. Moldo-
va, No. 3456/05, paragraph 48-50, 126-131,
04 October, 2005. In such circumstances and
in view of the similarity of the complaint in
the present case with those in the above cas-
es, the Court does not consider it possible
to depart from its reasoning and its findings
in those cases. Accordingly, there has been
a violation of Article 5 paragraph 4 of the
Convention in this respect in the case of S.L.
(paragraph 68). [6].

There were cases when national courts
intervened upon the lawyers’ request for en-
suring confidentiality of their consultation
with clients in police custody. Such a situ-
ation was found in the case of Popovici v.
Moldova (application no. 12444/05, decision
15.03.2010, paragraph 21, 22) [7]. In this
case, the Court also found that “it appears
that the applicant was not assisted by a lawyer
during the administrative proceedings, taking
into consideration also the period of contra-
ventional apprehension of the applicant”.

The ECtHR judgment of 19 December
2006 in the case OFERTA PLUS SRL v. Mol-
dova (application No. 14385/04) determined
the responsible authorities to ensure confi-
dential meetings between the apprehended
person and the defender, without suspicions
of audio or video surveillance, as well as the
possibility of locating both of them in the
same room for exchange of documents. “The
Court considers that the impossibility for C.T.
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aceeasi incapere pentru a face schimb de acte
si documente. ,,Curtea considerd ca imposibi-
litatea lui C.T. de a discuta cu avocatul recla-
mantului chestiuni cu privire la aceastd cerere
depusa la Curte, fdrd a fi separati de perete-
le din sticld, a afectat dreptul reclamantului
la depunerea unei cereri individuale ($156).
Intr-adevdr, Curtea considerd acum cd pere-
tele din sticla ar putea afecta exercitarea de
catre alte persoane a drepturilor lor la aparare
(§153)” [8].

In cauza Buzilov c¢. Moldovei (cererea
nr. 28653/05, hot., 23.06. 2009) [9], recla-
mantul s-a plans ca avocatului sdu nu i-au
fost create facilitati adecvate pentru a se in-
talni cu el pe perioada retinerii in custodia
politiei. In opinia Curtii, deoarece reclaman-
tul nu si-a intemeiat pretentia prin prezen-
tarea unor probe, aceasta urmeaza a fi de-
clarata inadmisibila, ca vadit nefondata, in
conformitate cu art.35, §$3 si 4 al Conventiei
(§21).

In Cauza Petru Rosca (cererea nr.
2638/05, hot. 06.10.2009) [10], reclamantul a
pretins, in special, ca politia a aplicat excesiv
forta in timpul retinerii si detentiei sale, si
ca el a fost recunoscut vinovat de savarsirea
unei contraventii administrative, fard a avea
suficient timp si facilitati sa-si pregateasca
apdrarea sau sa fie asistat de un avocat (§3).
Curtea a concluzionat ca, in cazul de fata, a
existat o incalcare a Articolului 6, §1 in cone-
xitate cu Articolul 6, §3 lit. ¢) si d) din Con-
ventie (§58).

In Hotirarea CtEDO  Gradinar
c. Moldovei (cererea nr. 7170/02, hot.,
08.04.2008), Curtea a notat ca G. si D.C. nu
au fost asistati de avocat in perioada retinerii
contraventionale si a arestului administrativ,
atunci cand au fost audiati asupra unor fap-
te penale ce le-au fost incriminate ulterior in
cadrul unui dosar penal (§$ 18-22) [11].

In Hotérarea Cristina Boicenco c. Mol-
dovei (cererea nr. 25688/09, hot. 27.09. 201)
se mentionaza ca instantele nationale, achi-
tandu-1 pe reclamant intr-un dosar penal, a
constatat suplimentar ca ofiterii de politie
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to discuss with the lawyer issues concerning
the present application before the Court with-
out being separated by a glass screen affected
the applicant company’s right of petition. Ac-
cordingly, there has been a violation of Article
34 of the Convention in this respect also (par-
agraph 156). Indeed, the Court now considers
that the glass screen might affect the exercise
by other individuals of their defense rights
(paragraph 153)” [8].

In the case of Buzilov v. Moldova (ap-
plication No. 28653/05, decision 23.06.2009)
[9], the applicant finally complained that his
lawyer did not have adequate facilities to
meet with him. In the Court’s opinion, this
complaint refers, in substance, to the appli-
cant’s right of petition guaranteed by Article
34 of the Convention. However, since the
applicant failed to substantiate it by provid-
ing any evidence, the complaint must be de-
clared inadmissible as manifestly ill founded
in accordance with Article 35 paragraphs 3
and 4 of the Convention (paragraph 21).

In the case of Petru Rosca (application
No. 2638/05, decision 06.10.2009) [10], the
applicant claimed, in particular, that the po-
lice had made excessive use of force during
his arrest and detention, and that he had
been convicted of an administrative offence
without having had sufficient time and facil-
ities to prepare his defense or to use the as-
sistance of a lawyer (paragraph 3). The Court
concluded that there had been a violation of
Article 6 paragraph 1 in conjunction with
Article 6 paragraph 3 (c) and (d) of the Con-
vention (paragraph 58).

In the ECtHR decision of Gradinar v.
Moldova, (application No. 7170/02, decision
08.04.2008), the Court noted that G. and
D.C. had not been assisted by a lawyer dur-
ing their contraventional apprehension and
administrative arrest and when they were
questioned about some criminal deeds that
were later incriminated within a criminal file
(paragraphs 18-22) [11].

In the decision of Cristina Boicenco v.
Moldova (application No. 25688/09, decision
27.09.2011) it is mentioned that by acquit-



nu au intocmit un proces-verbal de retine-
re, ca detentia reclamantului, care nu a fost
asistat de un avocat, a avut loc cu incélcarea
dreptului national si ca toate actele procedu-
rale efectuate in timpul urmaririi penale sunt
nule (§$ 13, 14) [12].

In cauza Gutu c. Moldovei (cererea nr.
20289/02, hot. 07.06.2007) [13] s-a constatat
ca reclamantul a fost retinut fiind banuit de
nesubordonarea cu rea-vointa cerintelor le-
gitime ale colaboratorului de politie. Fiind in
custodia politiei mai bine de aproximativ 20
ore, el nu a fost informat despre motivele de-
tentiei sale si nu i-a fost acordat un avocat in
aceastd perioadd (S$ 6, 12, 13).

In Hotararea Feraru c. Moldovei (ce-
rea nr. 55792/08, hot. 24.01. 2012) [14], se
mentioneaza ca avocatul reclamantului a
denuntat arestarea de facto a reclamantului
la 29 septembrie 2008 si detentia ulterioard a
acestuia, si neacordarea reclamantului asis-
tentei juridice pand la 6 octombrie 2008 ($14).

In cauza Colibaba c. Moldovei (cere-
rea nr. nr. 29089/06, hot. 23.10.2007) [15] s-a
constatat ca desi reclamantul a fost retinut la
21 aprilie 2006, fiind acuzat de agresarea unui
politist, numai la 27 aprilie 2006, reclamantu-
lui i s-a permis pentru prima datd sd se intal-
neascd cu avocatul sau, dar numai in prezenta
politistilor. Reclamantul s-a plans avocatului
sdu cd a fost torturat (S§1, 4, 43). In fine, re-
clamantul s-a plans, in temeiul articolului 34
al Conventiei, ca scrisoarea Procurorului Ge-
neral din 26 iunie 2006 a avut drept scop in-
timidarea avocatului sau si ca, prin urmare,
a constituit o incdlcare a dreptului sau de a
sesiza Curtea. Curtea considerd ca statul pa-
rat nu s-a conformat obligatiilor sale impuse
de articolul 34 al Conventiei (§59).

In Hotdrarea Gurgurov c. Moldovei
(cererea nr. 7045/08, hot. 16.06. 2009) [16]
s-a stabilit de asemenea, ca partea acuzarii in
dosar a facut presiuni asupra apararii. Curtea
a notat ca reclamantul s-a plans de maltrata-
re. ,,La 4 noiembrie 2005, tatdl reclamantului
a angajat un avocat, care imediat a depus o
plangere la procuraturd, invocand rele trata-
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ting the applicant of a criminal offence, the
domestic court, additionally found that the
criminal investigation officers had not issued
an apprehension minutes, that the detention
of the applicant who had not been assisted by
a lawyer took place with violation of the do-
mestic law and all the procedural acts drawn
up during the criminal investigation were
null (paragraphs 13, 14) [12].

In the case of Gutu v. Moldova (appli-
cation No. 20289/02, decision 07.06.2007)
[13] it was found that the applicant was ap-
prehended, being suspected of disobeying
the lawful orders of a police officer. Being
detained in police custody for more than 20
hours, he was not informed about the grounds
of his detention and was not provided with a
lawyer (paragraphs 6, 12, 13).

In the decision of Feraru v. Mol-
dova (application no. 55792/08, decision
24.01.2012) [14], it is mentioned that the ap-
plicant’s lawyer appealed, complaining of the
applicant’s de facto arrest on 29 September
2008 and his detention thereafter, and of the
lack of legal assistance available to the appli-
cant until 6 October 2008 (paragraph 14).

In the case of Colibaba v. Moldova (ap-
plication No. 29089/06, decision 23.10.2007)
[15] it was found that although the applicant
was arrested on 21 April 2006 on charges of
assaulting a police officer, only on 27 April
2006 he was allowed for the first time to meet
his lawyer, but only in the presence of police.
The applicant complained to his lawyer that
he had been tortured (paragraphs 1, 4, 43). Fi-
nally, the applicant complained, according to
Article 34 of the Convention that the Prose-
cutor General’s letter of 26 June 2006 was a
form of intimidation in respect of his lawyer,
and subsequently, represented violation of
his right to complain to the Court. In view
of the foregoing, the Court considers that the
respondent State has failed to comply with its
obligations under Article 34 of the Convention
(paragraph 59).

In the decision of Gurgurov v. Mol-
dova (application No. 7045/08, decision
16.06.2009) [16] it was also found that the ac-
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mente. Curtea accentueazd, in primul rand,
cd independenta procuraturii era dubioasd pe
toatd durata investigatiei efectuate. Curtea ob-
servd, cd Procuratura Generald si-a exprimat
clar opinia sa in acest sens deja la inceputul
investigatiei i a incercat sd exercite presiuni
asupra avocatului reclamantului si asupra al-
tor avocati, pentru a-i convinge sd nu inainteze
plangeri cdtre organizatiile internationale spe-
cializate in protectia drepturilor omului (a se
vedea paragraful 11). Aceasta a condus la con-
statarea violdrii Articolului 34 din Conventie
in speta Colibaba v. Moldova (nr. 29089/06, §
67, 23 octombrie 2007) (§ 65).

Concluzii. In baza celor consemnate in
cadrul acestui articol si expunerii sumare a
dosarelor examinate de CtEDO privind cere-
rile depuse de reclamanti impotriva R. Mol-
dova, am putea trage urmatoarele concluzii.

In majoritatea cazurilor expuse a fost
constatata incalcarea dreptului la aparare.

CtEDO si-a intemeiat concluziile nu
numai pentru absenta prezentei fizice a avo-
catului in timpul realizarii unor activitati
procesuale cu antrenarea persoanei retinute,
dar si pentru lipsa confidentialitatii intreve-
derilor cu clientii.

In unele cauze in care s-a stabilit vio-
larea dreptului la apdrare s-au constatat si
abuzuri psihice si fizice asupra retinutilor.
In cea mai mare parte, aceste constatdri au
vizat etapa incipientd a procesului penal si
detentia reclamantului in custodia politiei.

Consideram ca asigurarea eficienta a
dreptului la aparare ar fi putut preintampina
abuzurile din partea politistilor si altor orga-
ne abilitate cu dreptul de a retine persoanele
suspectate de comiterea infractiunii.

In toate cauzele s-a constatat violarea
dreptului la aparare, din cauza relelor prac-
tici in actiunile organului de constatare si de
urmarire penala. CtEDO nu a constatat une-
le inconsevente si neconcordate ale legislatiei
nationale cu standardele CEDO.

cusation had put pressure on the defense. The
Court noted that the applicant complained
of ill-treatment. ”On 4 November 2005 the
applicant’s father employed a lawyer, who im-
mediately filed a complaint with the prosecu-
tor’s office, invoking ill-treatment. The Court
notes in the first place that the independence
of the prosecutor’s office was open to doubt
throughout the investigation conducted by it.
It observes that the Prosecutor General’s Office
expressed a clear opinion on the matter at the
beginning of the investigation and attempted
to put pressure on the applicant’s lawyer along
with other lawyers and to dissuade them from
pursuing their complaints before international
organizations specialized in the protection of
human rights (see paragraph 24 above). This
led to the finding of a violation of Article 34 of
the Convention in Colibaba v. Moldova (No.
29089/06, paragraph 67, 23 October 2007)
(paragraph 65).

Conclusions. Based on the findings
above and a short overview of the cases ex-
amined by the ECtHR we can make the fol-
lowing conclusions.

In most of the mentioned cases, there
was a violation of the right to defense.

The ECtHR based its conclusions not
only on the physical presence of the lawyer
during certain procedural actions with the
participation of the apprehended person,
but also on the lack of confidentiality of the
meetings with clients.

In some cases, physical and mental
abuses of apprehended persons were found.

We believe that efficient safeguarding
of the right to defense could have prevented
abuse by the police.

For the most part, these findings fo-
cused on the early stage of the criminal pro-
ceedings and detention in police custody.

In all cases, there was found a violation
of the right to defense, due to bad practices
in the actions of the ascertaining body and
criminal investigation body. The ECtHR has
not found any inconsistencies and incon-
gruities of the national legislation with the
ECHR.
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Articolul cuprinde o analiza succinta a pro-
cesului de valorificare a informatiei si de utilizare a
rezultatelor activitatii speciale de investigatii in ve-
derea precizarii continutului si modului de obtinere
a informatiei colectate prin prisma masurilor speci-
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The article contains a brief analysis of the
process of capitalizing of the information and using
the results of the special investigation activity in or-
der to specify the content and the way of obtaining
the information collected through the special inves-
tigative measures.
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Introducere. Experienta de aplicare a
prevederilor Legii Republicii Moldova nr.59
din 29.03.2012 privind activitatea speciala de
investigatii In practicd deseori semnaleaza
nedefinitivarea unor norme aparte din lege,
necoordonarea acestora cu legislatia penala,
procesual-penala etc. Aceasta influenteaza
negativ rezultatele luptei cu criminalitatea,
eficienta activitatii subdiviziunilor speciali-
zate ale autoritatilor ce efectueaza activitatea
speciala de investigatii si a celor de urmari-
re penala in directia prevenirii si combaterii
criminalitatii, precum si cautarea infractori-
lor ce se eschiveaza de la urmarirea penald

Introduction. Experience of applying
the provisions of the Law of the Republic of
Moldova No. 59/2012 on the special inves-
tigation activity in practice, usually demon-
strates the non-defining of certain norms
of the law, their non-coordination with the
criminal law, procedural-criminal law etc.,
the fact that negatively influences the results
of the fight against criminality, the efficiency
of the activity of the specialized subdivisions
of the authorities responsible for the special
investigation activity and of the criminal
prosecution in the area of crimes preventing
and combating, as well as searching for the
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sau de la executarea pedepsei penale.

Metode si materiale aplicate. In
limitele de studiu al acestui articol, in calitate
de metoda de cercetare principala a fost utili-
zatd metoda comparativa de studiere a valo-
rii juridice si a cailor de utilizare a rezultate-
lor activitatii speciale de investigatii. In afara
de metoda comparativa au mai fost utilizate
o serie de metode cum ar fi: metoda analizei
logice, interpretarii logice, clasificarii, meto-
da analitica etc.

Scopul cercetarii. In cele ce urmeaza
ne propunem sa aborddm valoarea juridica a
datelor obtinute in urma efectuarii activitatii
speciale de investigatii in vederea aprecie-
rii modului in care acestea pot fi utilizate in
procesul investigarii infractiunilor.

Rezultate obtinute si discutii. Legisla-
tia contemporana a Republicii Moldova re-
cunoagste direct Codul de procedura penala
ca element al bazei juridice a activitatii spe-
ciale de investigatii. La aceasta, din punct de
vedere istoric, atrag atentia autorii autohtoni
ai studiilor si cercetarilor consacrate proble-
melor activitatii speciale de investigatii. De
exemplu, este de remarcat ca ,activitatea
speciala de investigatii contribuie la realiza-
rea cu succes a activitatii procesuale, soldata
cu realizarea normelor juridico-penale” [1,
p-8-9]. Analiza scopurilor si sarcinilor acti-
vitatii speciale de investigatii ne permite sa
concluzionam cd ele sunt indreptate spre
solutionarea cu succes a problemelor pro-
cesului penal, prin asigurarea probatiunii
urmaririi penale. Din aceste considerente o
importanta majora o are perfectionarea nor-
melor juridice, care aratd legatura dintre ac-
tivitatea speciala de investigatii si a procesul
penal. Astfel, Seifer S.A. ,atrage atentia asu-
pra unor particularitati comune dintre aceste
activitati” [2, p. 94-97].

Legatura lor, destul de clar, este obser-
vata reiesind din prevederile art.24 al Legii
RM privind activitatea speciala de investi-
gatii, care spune: (1) Rezultatele mdsurilor
speciale de investigatii pot servi drept temei
pentru efectuarea altor mdsuri speciale de in-
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offenders avoiding criminal prosecution or
execution of criminal punishment.

Methods and materials applied. With-
in the study limits of this article, as the main
research method, the comparative method
of studying the legal value and the ways of
using the results of the special investigation
activity was used. Apart from the compara-
tive method, a number of methods have been
used, such as: logical analysis method, log-
ical interpretations, classification, analytical
method, etc.

The purpose of the research. In the
following, we suggest to approach the legal
value of the data obtained after carrying out
the special activity of investigations in order
to appreciate how they can be used in the
process of offences’ investigation.

Obtained results and descussions.The
contemporary legislation of the Republic of
Moldova directly recognizes the Criminal
Procedure Code as an element of the legal
basis of the special investigation activity.
Historically, the native authors of studies and
researches draw attention to this, and par-
ticularly to the facts dedicated to the prob-
lems of the special investigation activity. For
example, it is noteworthy that, “the special
investigation activity contributes to the suc-
cessful completion of the procedural activity,
resulting in the fulfillment of the legal-crim-
inal norms” [1, p. 8-9]. The analysis of the
goals and tasks of the special investigation
activity allows us to conclude that they are
aimed at successfully solving the problems of
the criminal process, by providing probation
for criminal prosecution. For these reasons
a major importance has the improvement of
the legal norms, which indicates the connec-
tion between the special investigative activity
and criminal case. Thus, Sheifer S.A. draws
attention to some common features of these
activities” [2, p. 94-97].

Their connection is quite clear from
the provisions of art.24 of the Law of the
Republic of Moldova on special investiga-
tive activity, which says: “(1) The results of
the special investigations measures may serve
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vestigatii in scopul prevenirii criminalitdtii i
asigurdrii securitdtii statului, ordinii publice,
precum si in calitate de probe daci au fost
efectuate in cadrul unei cauze penale”. Con-
form alin.(4), art.93 al Codului de procedura
penald, ,Datele de fapt obtinute prin activi-
tatea speciald de investigatii pot fi admise ca
probe numai in cazurile in care ele au fost ad-
ministrate si verificate prin intermediul mij-
loacelor previzute la alin.(2), in conformitate
cu prevederile legii procesuale, cu respectarea
drepturilor si libertdtilor persoanei sau cu re-
strictia unor drepturi si libertati autorizatd de
cdtre instanta de judecatd’.

Reiesind din prevederile art.18 al Legii
sus-mentionate, un sir de masuri ale activi-
tatii speciale de investigatii posedd anumite
asemanari cu actiunile de urmarire penala.
Aceasta se datoreaza faptului ca si unele si
altele constituie procedee de dobéandire a in-
formatiilor despre fapte, sunt culese din una
si aceeasi prima sursd, in afara de aceasta
sunt folosite metode de cunoastere similare:
chestionarea-audierea; cercetarea obiectelor
si documentelor - cercetarea la fata locului;
colectarea mostrelor pentru cercetarea com-
paratd; interceptarea si inregistrarea comu-
nicarilor i imaginilor - interceptarea comu-
nicarilor etc.

Savantul rus N.A Gromov presupu-
ne intemeiat ca, ,,0 astfel de asemanare nu
trebuie sa serveasca drept temei pentru con-
fundarea lor sau inlocuirea unora cu altele,
deoarece actiunile de urmarire penala nu pot
fi efectuate in mod secret, intrucat ele sunt
reglementate de prevederile codului de pro-
cedura penald. Cu toate acestea, informatia
dobandita poate si trebuie activ folosita de
catre ofiterul de urmarire penala in procesul
probatoriu pe urmarirea penala. Aceasta ad-
misibilitate se datoreaza tocmai comunitatii
metodelor de cunoagtere in activitatea spe-
ciala de investigatii si in procesul penal” [3,
p. 81-82].

In baza datelor dobandite ca urmare a
efectuarii activitatilor speciale de investigatii
nu pot fi aplicate masurile de constrangere

as a basis for carrying out other special inves-
tigations measures in order to prevent crimi-
nality and ensure state security, public order,
as well as an evidence if they were carried out
in a criminal case”. According to paragraph
(4), art.93 of the Code of Criminal Proce-
dure: ,,The factual data obtained through the
special investigation activity can be admitted
as an evidence only in cases when they have
been administered and verified by the means
provided by the paragraph (2), in accordance
with the provisions of the procedural law, re-
specting the rights and freedoms of the person
or restricting certain rights and freedoms au-
thorized by the court ”.

Based on the provisions of art.18 of the
above mentioned Law, a series of measures
of the special investigation activity possess
certain similarities with the actions of crim-
inal prosecution. This is due to the fact, that
both of them constitute processes for acquir-
ing information about facts, and are collect-
ed from one and the same first source, be-
sides this, similar methods of knowledge are
used: questioning-hearing; researching of
objects and documents - crime scene exam-
ination; collection of samples for compara-
tive research; interception and recording of
communications and images — interception
of communications etc.

Russian scientist N.A Gromov rightly
assumes that “such a resemblance should not
serve as a basis for confusing them or replac-
ing them with others, because the criminal
proceedings cannot be carried out secretly,
because they are regulated by the Code of
Criminal Procedure. Nevertheless, the ac-
quired information (collected, accumulated)
can and should be actively used by the crim-
inal investigation officer in the probation
process of the criminal investigation. This
admissibility is due precisely to the commu-
nity of methods of knowledge in the special
investigation activity and in the criminal
process” 3, p. 81-82].

The state constraint measures cannot
be applied based on the data obtained as a
result of special investigation activity, if these
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statale, daca aceste rezultate nu au fost inclu-
se in sfera oficiala a procesului penal, unde
ele trec procedura de colectare, verificare si
apreciere a probelor. In caz contrar, datele
obtinute in urma efectudrii masurilor spe-
ciale de investigatii nu pot fi recunoscute ca
juridic semnificative in sensul, cd in baza lor
nu pot fi adoptate decizii procesuale ce au
legatura cu limitarea drepturilor constituti-
onale ale persoanelor.

Legea privind activitatea speciala de
investigatii ,,nu determina o formd proce-
suala concreta pentru efectuarea masurilor
speciale de investigatii, dar in acelasi timp
accepta folosirea datelor obtinute pe aceasta
cale in calitate de probe pe cauze penale” [4,
art. 24, alin.(1)].

Analiza prevederilor art. 24 al Legii RM
privind activitatea speciala de investigatii
demonstreaza ca legiuitorul utilizeaza activ
notiunea de ,rezultatele masurilor speciale
de investigatii”, dar nu talmaceste continu-
tul acestora. Conform opiniei savantului rus
Ilinai V.L., ,,rezultatele activitatii speciale de
investigatii reprezinta informatia, acumulata
de catre subdiviziunile investigative, in pri-
vinta persoanelor si evenimentelor verifica-
te, fapt ce urmeaza a fi expus intr-o anumita
forma documentara, de exemplu, sub forma
de documente scrise, materiale-purtatori de
informatii foto si/sau video” [5, p. 31].

Un alt savant rus Zajitki V.I. presupune
ca ,rezultatele activitatii speciale de investi-
gatii” trebuie considerate stirile, informatiile
obtinute in timpul indeplinirii masurilor
speciale de investigatii, stipulate in Lege,
sau de la colaboratorii confidentiali si fixata
in materialele dosarului special. Aceste date
urmeaza sa reflecte circumstantele comiterii
infractiunii, precum si alte imprejurari ce
au importanta pentru investigarea rapida si
completa a infractiunilor cu ajutorul mijloa-
celor procesului penal” [6, p. 109]. In mod
analogic, isi expun parerea si alti cercetatori
stiintifici: Meskov V., Popov V. [7, p. 45].

Spre deosebire de Republica Moldova,
in Federatia Rusa existd un act oficial, legal
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results have not been included in the official
sphere of criminal process, where they pass
the procedure of collection, verification and
assessment of the evidence. Otherwise, the
data obtained as a result of carrying out spe-
cial investigative measures cannot be recog-
nized as legally meaningful in that sense, be-
cause some procedural decisions cannot be
adopted on their basis, which are related to
the limitation of the constitutional rights of
the persons.

The Law on the special investigation
activity does not determine a concrete pro-
cedural form for carrying out the special in-
vestigation measures, “but at the same time
accepts the use of data obtained in this way
as evidence for criminal cases” [4, art. 24,
alin.(1)].

The analysis of the provisions of art.24
of the Law of the Republic of Moldova No.
59/2012 on the special investigation activity
shows us that the active legislator uses the
notion of “the results of the special investiga-
tions measures”, but without content expos-
ing. According to the opinion of the russian
scientist Ilinii V.L., “the results of the special
investigation activity represent the informa-
tion, accumulated by the investigative sub-
divisions, regarding verified persons and
events, a fact that is to be shaped into a cer-
tain documentary form, for example, in the
form of written documents, material-photo
and/or video” [5, p. 31].

Another russian scientist Zajitsky V.I.
supposes that, “the results of the special in-
vestigation activity must be considered news;
information obtained during special investi-
gative measures, stipulated in the Law, either
from confidential employees and fixed in
the materials of the special operative record
file. These data are intended to reflect the
circumstances of the crime, as well as oth-
er circumstances that are important for the
rapid and complete investigation of crimes
through the means of criminal process” [6,
p. 109]. Analogically the opinions of other
scientific researches are expressed [7, p. 45].

In contrast to the Republic of Moldo-
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- ,Instructiunea despre procedura de pre-
zentare a rezultatelor activitatii speciale de
investigatii organelor de cercetare penala,
procurorului si judecatorului”, care dezvaluie
notiunea de rezultate speciale de investigatii,
ca ,,date faptice, obtinute de catre subdivizi-
unile investigative (specializate ce efectueaza
activitatea speciala de investigatii), in ordinea
prevazuta de Legea Federatiei Ruse privind
activitatea operativd/speciala de investigatii,
despre semnele persoanelor care pregatesc,
comit sau au comis fapte ilegale, care se as-
cund de organele de ocrotire a normelor de
drept sau de judecata, ce se eschiveaza de la
raspunderea penald si celor disparute fara
urma, precum si despre evenimentele si acti-
unile care pun in pericol securitatea de stat in
domeniul militar, economic si ecologic” [8].

Unii autori rusi au definit drept re-
zultat al activitatii speciale de investigatii
- ,Informatie investigativa/operativa, con-
tinuta in: note, rapoarte ale colaboratorului
confidential, care a infaptuit masurile inves-
tigative; comunicarile surselor confidentiale;
concluziile diferitor persoane juridice sau ale
persoanelor cu functii de raspundere; conti-
nutul inregistrarilor foto, video, audio, fixate
in timpul efectuarii masurilor investigative;
diferite obiecte materiale, obtinute atat public,
cat si secret, ca urmare a infaptuirii masuri-
lor operative/speciale de investigatii, despre
existenta sau lipsa faptelor social periculoase,
vinovatia persoanei implicate si altor circum-
stante importante pentru solutionarea justa a
cauzei” [9, p.v84-87; 5, p.v15-20].

Autorii tin sa mentioneze faptul ca
pana in prezent in Republica Moldova nu
este elaborata o terminologie unica privind
rezultatele activitatii speciale de investigatii.
Savantii autohtoni si practicienii in ultimul
timp folosesc pe larg notiunile de documen-
tare, legalizare si transformare. Din pacate,
nici una din notiunile date nu contine pe
deplin esenta tuturor proceselor care apar la
intersectia celor doud domenii de cunoastere
— procesul penal si teoria activitatii speciale
de investigatii.
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va, Russian Federation has an official and
legal document - the “Instruction on the
procedure for presenting the results of the
special investigation activity to the criminal
investigation bodies, the prosecutor and the
judge”, which reveals the notion of special
investigation results as factual data, obtained
by the investigative subdivisions (specialized
on special investigation activity), in the order
provided by the Law of the Russian Federa-
tion on the operative / special investigation
activity, about the signs of the persons who
are preparing, committing or having com-
mitted the illegal acts, that are hiding from
the law enforcement bodies or court, which
avoid criminal liability and those who have
disappeared without any trace, as well as
about events and actions which endanger
state security in military, economical and
ecological areas [8].

Some russian authors have defined as
the result of the special investigation activity
- “Investigative/operative information, con-
tained in: notes, reports of the agent, who
carried out the investigative measures; com-
munications from confidential sources; the
conclusions of the different entities, either of
persons with responsibilities; content of pho-
to, video and audio recordings, fixed during
the investigative measures; different material
objects, obtained both publicly and secretly,
as a result of carrying out the operative/spe-
cial investigation measures, about the exist-
ence or lack of socially dangerous facts, the
guilty of the person involved and other im-
portant circumstances for the fair settlement
of the case” [9, p. 84-87; 5, p. 15-20].

The authors would like to mention the
fact that, so far, in the Republic of Moldo-
va there is no single terminology developed
regarding the results of the special investi-
gation activity. National scientists and prac-
titioners lately are widely using the notions
of documentation, legalization and trans-
formation. Unfortunately, none of the given
notions does not fully contain the essence of
all processes, that appear at the intersection
of the two fields of knowledge - the criminal



Conform teoriei unanim recunoscute,
activitatea probatorie a procesului penal, in
calitate de categorie de cunoastere, poate fi
corect inteleasd in lumina teoriei reflexiei.
Evenimentul ilegal se reflecta in mediu si in
constiintele oamenilor sub forma amprente-
lor directe sau indirecte — urme ale infracti-
unilor.

Rezultatele activitatii speciale de in-
vestigatii deriva din rezultatele masurilor
speciale de investigatii si determina totalita-
tea informatiilor, datelor faptice, obtinute in
timpul efectuarii acestor masuri. Rezultatele
masurilor speciale de investigatii pot sa con-
tind suplimentar si alte informatii, de exem-
plu, despre starea psihologica a persoanelor
investigate, care poate fi folosita la inainta-
rea ipotezelor de lucru sau la pregatirea unor
noi masuri speciale de investigatii. Astfel, in
timpul ,,chestionarii” pot fi obtinute infor-
matii neverbale, exprimate prin modalitatea
de comportare, emotiile celui chestionat, ce
pot demonstra sinceritatea celui intervievat,
nivelul de cunoastere a evenimentelor inves-
tigate, constatarea persoanelor care dispun
de informatii — potentiali martori.

Activitatea speciala de investigatii si
procesul penal includ nu numai intrebari
procedurale, dar si presupun dobandirea
informatiilor si utilizarea acestora, adoptarea
solutiilor procesuale si investigativ-tactice.
Astfel, rezultatele ,,Achizitiei de control” pot
servi drept temei pentru adoptarea deciziilor
procesuale, spre exemplu, pornirea dosarului
penal si/sau efectuarea actiunilor de urmari-
re penala (perchezitia, ridicarea, cercetarea la
fata locului).

In cadrul activitatii speciale de investi-
gatii, chiar si in cadrul efectuarii doar a unei
masuri speciale de investigatii, pot fi atinse
scopurile activitatii speciale de investigatii,
de pilda depistarea semnelor componentei
de infractiune. Drept rezultat poate servi
prezenta informatiei veridice si sigure despre
infractiune, in baza careia poate fi pornita
urmarirea penald sau infaptuirea actiunilor
procesual-penale. Astfel, adoptarea solutiilor
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process and the Theory of the special investi-
gation activity.

According to the unanimously recog-
nized theory, the probative activity of the
criminal trial, as a category of knowledge,
can be correctly understood in the light of
reflection theory. The illegal event is reflected
in the environment and the consciences of
the people in the form of direct or indirect
traces — traces of the crimes.

The results of the special investigation
activity derive from the results of the special
investigation measures and determine the
totality of the information, factual data, re-
ceived during the execution of these meas-
ures. The results of the special investigation
measures may contain additional informa-
tion, for example about the psychological
state of the investigated persons, which can
be used to submit working hypotheses or to
prepare new special investigation measures.
Thus, during “Questioning”, nonverbal in-
formation can be obtained, expressed by the
behavioral mode, the emotions of the ques-
tioned person, which can testify about the
sincerity of the interviewed person, the level
of knowledge of the investigated events, the
establishment of the persons who have infor-
mation — potential witnesses.

The special investigation activity and
the criminal process include not only proce-
dural questions, but also involve the obtain-
ing and use of information, the adoption of
procedural and investigative-tactical solu-
tions. Thus, the results of the control acquisi-
tion can serve as the basis for the adoption of
the procedural decisions, for example start-
ing the criminal case and/or carrying out the
criminal prosecution actions (search, pick up
and field investigation).

In the special investigative activity,
even within the framework of carrying out
of only one special investigative measure, the
goals of the special investigative activity can
be achieved for example, by detecting the
signs of the crime component. As a result, the
presence of truthful and reliable information
about the crime can be used, based on which
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procesuale, bazate pe rezultatele activitatii
speciale de investigatii, sau efectuarea actiu-
nilor procesuale pot fi infaptuite numai dupa
infaptuirea unui complex de masuri speciale
de investigatii, de exemplu - ,,urmadrirea vi-
zuala”, ,,investigatia sub acoperire”, ,,achizitia
de control”, ,interceptarea comunicarilor”,
Llivrarea controlata”, chiar daca rezultate-
le fiecarei masuri in parte nu constituie te-
mei pentru efectuarea actiunilor procesuale.
Rezultatele activitatii speciale de investigatii
constituie un sistem de date si informatii ve-
rificate §i apreciate. Anume cu acest scop sunt
pornite dosarele speciale” [4, art.21].

In legatura cu specificul activitatii spe-
ciale de investigatii, rezultatele ei nu pot avea
permanent importanta procesuala si in mod
public nu pot fi utilizate in cadrul procesului
penal. Deseori ele pot fi prezentate in calitate
de informatii care pot fi folosite la pregatirea
si infaptuirea actiunilor de urmarire penala.

Rezultatele activitatii speciale de in-
vestigatii sunt reflectate in documente de
serviciu (rapoarte, note informative, note-
memorandum, sinteze, dari de seama, pro-
cese-verbale, rapoarte cu informatia de la
colaboratorii confidentiali, explicatiile par-
ticipantilor la efectuarea masurilor speciale
de investigatii sau declaratiile cetatenilor,
inscrisurile si alte documente departamenta-
le oficiale. La aceste materiale pot fi anexate
obiecte si documente, obtinute in urma efec-
tuarii masurilor speciale de investigatii.

,,In cazul efectuarii in cadrul masurilor
speciale de investigatii a masurilor tehnico-
operative (utilizarea aparatelor de inregistra-
re video si audio, de fotografiat si de filmat si
alte mijloace tehnice), rezultatele pot fi fixate
pe purtatori materiali (fizici) de informatii
cu anexarea la procesul-verbal, in plic sigi-
lat, a purtatorului material de informatii” [4,
art.22, alin.(2)].

Insesi documentele intocmite (proce-
sul-verbal, raportul, nota, memoriul etc.) nu
constituie rezultate ale activitatii speciale de
investigatii, deoarece ele reflectd numai in-
formatia obtinuta de ofiterii de investigatii
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the criminal prosecution or criminal pro-
ceedings can be started. Thus, the adoption
of the procedural solutions, based on the re-
sults of the special investigation activity, or
the carrying out of the procedural actions
can be carried out only after the execution of
a complex of special investigation measures,
for example, “visual pursuit”, “undercover
investigation”, “control acquisition”, “inter-
ception of communications”, “controlled de-
livery”, even if the results of each measure do
not constitute the basis for carrying out the
procedural actions. The results of the special
investigation activity are a system of veri-
fied and appreciated data and information.
For this purpose, special files are started [10,
art.125, par.(1), art.126, par.(1)].

In relation to the specification of the
special investigation activity the obtained re-
sults cannot be permanently of a procedural
importance and publicly used in the criminal
trial. Often, they can be presented as infor-
mation, which can be used in the prepara-
tion and execution of criminal prosecution.

The results of the special investigation
activity are reflected in the service documents
(reports, informative notes, memorandum
notes, summaries, minutes, reports with
information obtained from agents, partici-
pants’ explanations for carrying out special
investigative measures or citizens’ declara-
tions, documents and other official depart-
mental documents). Objects and documents
obtained as a result of carrying out special
investigative measures can be attached to
these materials.

“In case of carrying out within the
special investigative measures of the techni-
cal-operative measures (the use of video and
audio recording equipment, photography
and filming equipment and other technical
means), the results can be fixed on material
(physical) carriers of information with the
attachment to the minutes, in the sealed en-
velope, of the material carriers of informa-
tion” [4, art.22, par.(2)].

The documents themselves (minutes,
report, note, memo etc.) do not constitute



si fixeaza rezultatele activitatii lor. Respectiv,
rezultatele activitatii speciale de investigatii
se afla in acele informatii, care sunt redate in
documentele operative, dar nu insesi sursele
documentare.

Rezultatele activitatii speciale de inves-
tigatii pot fi folosite in urmatoarele directii:

- ,pot fi folosite pentru pregatirea si
efectuarea actiunilor de urmarire penala”
[10, art.125, alin.(1), art.126, alin.(1)];

- ,vor fi utilizate in procesul proba-
tiunii pe dosare penale in corespundere cu
prevederile legislatiei procesul-penale ce
reglementeaza administrarea, verificarea
si aprecierea probelor” [10, art.93, alin.(2),
pct.8; 4, art.24, alin.(1)];

- ,,pentru efectuarea altor masuri spe-
ciale de investigatii” [4, art.24, alin.(1)];

- in alte scopuri de asigurare a
procesului penal.

Rezultatele activitatii speciale de inves-
tigatii, care sunt prezentate pentru pregatirea
si infaptuirea actiunilor de urmarire penala,
trebuie sa contina informatii despre persoa-
nele ce se ascund de organele de urmarire
penala ori judecata, despre posibilele surse de
probatiune, persoanele care dispun de infor-
matii privind infractiunile investigate, locul
aflarii uneltelor si mijloacelor de comitere a
infractiunilor; banii sau alte valori materiale
obtinute pe cale criminala, alte circumstante
si fapte care permit a stabili consecutivitatea si
volumul de efectuare a actiunilor de urmarire
penala, ce permit alegerea tacticii potrivite de
efectuare a lor, elaborarea metodicii eficiente
de investigare a cauzei penale concrete.

Rezultatele activitatii speciale de inves-
tigatii, prezentate pentru folosirea acestora
in procesul probatoriu, trebuie sd permita
formarea probelor, care satisfac cerintele le-
gislatiei procesual-penale, cerute fatd de pro-
be in general, ce au importanta pentru sta-
bilirea tuturor circumstantelor necesare de
dovedit pe cauza penald, cu indicarea sursei
de dobéndire a probelor materiale presupu-
se, precum si alte date ce vor permite a ve-
rifica probele dobandite in conformitate cu
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results of the special investigation activity,
because they reflect only the information ob-
tained by the investigation officers and de-
termine the results of their activity. Respec-
tively, the results of the special investigation
activity are contained in that information,
which are provided in the operative doc-
uments, but not the documentary sources
themselves.

The results of the special investigation
activity can be used in the following direc-
tions:

- “can be used for the preparation and
execution of criminal prosecution actions ”
[10, art.125, par.(1), art.126, par.(1)];

- “will be used in the process of pro-
bation on criminal files in accordance with
the provisions of the criminal process legis-
lation, which regards administration, verifi-
cation and assessment of evidence”10, art.93,
par.(2), pct.8); 4, art.24, par.(1)];

- “for carrying out of other special in-
vestigation measures” [4, art.24, par.(1)];

— for other purposes of ensuring of cri-
minal case.

The results of the special investigation
activity, which are presented for the prepara-
tion and execution of the criminal prosecution,
must contain information about the persons
who are hiding from the criminal and judicial
bodies, about possible sources of probation,
persons who have information about the in-
vestigated crimes, means of committing crimes
and tools location; criminally obtained money
or material values, other circumstances and
facts that allow to determine the succession
and the volume of carrying out the criminal
prosecution actions, which allow the choice of
the appropriate tactics for carrying them out,
the elaboration of the effective method of in-
vestigation of concrete criminal case.

Results of the special investigation ac-
tivity, submitted for use in the probation pro-
cess, must allow the formation of evidence,
which satisfy the requirements of criminal
law legislation, required for evidence in gen-
eral, which are important for establishing of
all the necessary circumstances to prove in
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prevederile legii procesuale, cu respectarea
drepturilor si libertatilor persoanei sau cu
restrictia unor drepturi si libertati autorizate
de catre instanta de judecata.

,Prezentarea rezultatelor activitatii
speciale de investigatii trebuie sa fie efectu-
ata in baza deciziei motivate a conducatoru-
lui organului de investigare a infractiunilor
si consta in transmiterea documentelor de
serviciu concrete (a procesului-verbal si
purtatorului material de informatii) procu-
rorului si anexarii lor la materialele ,,dosaru-
lui special” [4, art.22, alin.(3)] ,,cauzei pena-
le” [10, art.135%, alin.(3)].

In timpul pregatirii materialelor, este
necesar de luat in considerare ca ,informa-
tia despre fortele (cu exceptia persoanelor care
acorda sprijin autoritdtilor ce efectueazd md-
suri speciale de investigatii), mijloacele, surse-
le, metodele, planurile si rezultatele activitatii
speciale de investigatii, precum si despre orga-
nizarea si tactica desfasurdarii masurilor spe-
ciale de investigatii, care constituie secret de
stat, poate fi desecretizatd numai in conformi-
tate cu legislatia”. Inainte de a prezenta aces-
te materiale, urmeaza de respectat procedu-
ra de desecretizare a lor in baza Ordonantei
motivate, sanctionate de catre conducatorul
subdiviziunii specializate care efectueaza ac-
tivitatea speciald de investigatii.

Deci prezentarea rezultatelor activitatii
speciale de investigatii presupune urmatoa-
rele etape:

- emiterea ordonantei/procesului-
verbal/raportului de prezentare a rezultate-
lor activitatii speciale de investigatii orga-
nului de urmarire penala, procurorului sau
instantei de judecata;

- emiterea, in caz de necesitate, a or-
donantei de desecretizare a unor documente
de serviciu, ce contin secret de stat;

- elaborarea documentelor de insotire
si insasi transmiterea ,,de facto” a materiale-
lor necesare (expedierea prin posta speciala).

In fiecare caz aparte posibilitatea pre-
zentarii rezultatelor activitatii speciale de
investigatii ce contin informatii despre tacti-

the criminal case, with the indication of the
source of acquisition of presumed material
evidence, as well as other data that will allow
to verify the obtained evidence according to
the provisions of the procedural law, respect-
ing the rights and freedoms of the person or
restricting the rights and freedoms author-
ized by the court.

“The presentation of the results of the
special investigation activity must be made
on the basis of the motivated decision of the
head of the crime investigation body and
consists in transmitting the concrete service
documents (of the minutes and the informa-
tion material carrier) to the prosecutor and
their attachment to the materials of the spe-
cial file,[4, art.22, par(3)] “of criminal case”
[10, art.135%, par.(3)].

During the preparation of materials,
it is necessary to consider that, “information
about sources (except the persons supporting
the authorities in carrying out of special inves-
tigation measures), means, sources, methods,
plans and results of the special investigation ac-
tivity, as well as the organization and tactics of
carrying out the special investigation measures,
which constitute state secret, can be declassified
only in accordance with legislation”. Before
presenting these materials, the declassification
procedure is to be followed on the basis of the
reasoned ordinance, sanctioned by the head
of the respective investigation body.

Therefore, presentation of the results
of the special investigation activity involves
the following steps:

- issuing the ordinance / minutes / re-
port presenting the results of the special in-
vestigation activity to the criminal prosecuti-
on body, the prosecutor or the court;

- issuing, if necessary, the decree on
declassification of service documents, which
contain state secrets;

— elaboration of the accompanying do-
cuments and the “de facto” transmission of the
necessary materials (delivery by special mail).

In each particular case, the possibility
of presenting the results of the special inves-
tigation activity containing information on
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ca de organizare a masurilor speciale de in-
vestigatii despre mijloacele tehnice speciale
utilizate, despre colaboratorii confidentiali
din cadrul subdiviziunii specializate care au
participat la efectuarea masurilor speciale de
investigatii urmeaza, in mod obligatoriu, sa
fie coordonata cu executorii acestor masuri.

Rezultatele activitatii speciale de inves-
tigatii nu sunt prezentate in cazul in care:

- nu este garantata securitatea subiec-
tilor (participantilor) masurilor speciale de
investigatii in legatura cu prezentarea si folo-
sirea acestor rezultate in procesul penal;

— utilizarea in procedura penala a aces-
tor rezultate va crea un pericol real de desci-
frare a datelor despre tactica, fortele, mijloa-
cele, metodele, planurile masurilor speciale
de investigatii, identitatea reala a colabora-
torilor confidentiali, precum si a persoanelor
cu atributii investigative directe.

In concluzie, putem afirma ca pentru
rezolvarea cu succes a sarcinilor activitatii
speciale de investigatii, este necesar ca pe fie-
care fapt criminal sau evenimente cognoscibi-
le sd fie constatate toate circumstantele actiu-
nilor cercetate, care sa corespunda adevarului
obiectiv. Numai in aceste conditii se poate
cu exactitate de solutionat problema privind
existenta sau lipsa semnelor componentei de
infractiune, vinovatia sau nevinovatia unor
persoane in timpul savarsirii infractiunilor,
iar valoarea rezultatelor activitatii speciale de
investigatii va contribui la solutionarea justa
si corecta a cauzelor aflate in lucru.
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the tactics of organizing the special investiga-
tion measures, on the special technical means
used, about agents within the specialized sub-
division who participated in carrying out the
special investigation measures, follows in the
following way: it must be coordinated with
the executors of these measures.

The results of the special investigation
activity are not presented in the following
cases:

— if the security of the subjects (parti-
cipants) of the special investigation measu-
res in relation to the presentation and use of
these results in the criminal process is not
guaranteed;

- the use in these criminal proceedings
of these results will create a real danger of
deciphering the data of the tactics, the for-
ces, the means, the methods, the plans of the
special investigation measures, the real iden-
tity of the agents, as well as the persons with
direct investigative attributes.

In conclusion, we can say that in order
to successfully solve the tasks of the special
investigation activity, it is necessary that for
every criminal fact or cognizable event, all the
circumstances of the research actions should
be ascertained, which correspond to the ob-
jective truth. Only under these conditions can
the question of the existence or absence of the
signs of the composition of the crime, the guilt
or the indictment of persons during the com-
mission of the crimes be accurately solved, and
the value of the results of the special investiga-
tion activity will contribute to the fair and cor-
rect resolution of the cases in work.
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THE ASPECTS OF PREVENTION OF
ERRORS IN THE PROCESS OF ELABO-
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POLICY IN THE FIELD OF JUDICIAL
EXPERTISE
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Prezentul articol accentueaza faptul ca sferei
de creare a normelor juridice ii apartine cel mai im-
portant rol in realizarea politicii in domeniul exper-
tizei judiciare. Anume legea indica limitele de apli-
care a legii. Iar erorile la faza de elaborare a politicii
sunt cele mai periculoase, deoarece afecteaza realiza-
rea politicii §i genereaza consecinte pentru intreaga
societate.

Cuvinte-cheie: expertizd, politicd, cadre, lege.

This article emphasizes that the sphere of
creation of legal rules is the most important role in
carrying out policy in the field of judicial expertise.
It is the law that indicates limits of law enforcement.
Errors at the stage of political development are the
most dangerous as they affect the achievement of
policy and lead to consequences for the whole soci-
ety.

Keywords: expertise, policy, cadres, law.

Introducere. Expertiza judiciara este o
veriga importantd in infaptuirea justitiei pe-
nale, civile si contraventionle. Ea reprezinta
componenta principala a asa-numitor Stiinte
Forensic (Stiinte legale) [3].

Activitatea de efectuare a expertizei
judiciare constituie o activitate procesua-
la desfasurata de expertul judiciar in cadrul
procesului judiciar in scopul aflarii adevaru-
lui, prin efectuarea unor cercetari metodice,
cu aplicarea cunostintelor speciale si pro-
cedeelor stiintifice, pentru formularea unor
concluzii argumentate cu privire la anumite
fapte, circumstante, obiecte materiale, orga-
nismul si psihicul uman, fenomene si proce-
se ce pot servi drept probe in cadrul proce-
sului respectiv.

Expertiza judiciard este unul dintre in-
strumentele legale de oferire a probelor ve-
ridice ce contribuie la atingerea scopurilor
procesului judiciar. O infrastructura bine
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Introduction. The judicial expertise is
an important link in criminal, civil and con-
traventional justice. It represents the main
component of so-called “Forensic-Science”.

The performance activity of judicial
expertise is a procedural activity carried out
by the judicial expert in the judiciary process
for the purposes of discovering the truth,
through methodical investigations, with the
application of special knowledge and sci-
entific procedures, to form reasoned con-
clusions regarding to certain facts, circum-
stances, material objects, human body and
consciousness, events and processes, which
can serve as evidence in the process.

Judicial expertise is one of the legal in-
struments to offer reliable samples, contrib-
uting to the achievement of the purposes of
the judicial process. A well-established infra-
structure under the judicial expertise system,
in accordance with the legal quality and ju-
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formata in cadrul sistemului de expertiza
judiciard, conforma cu standardele legale de
calitate si experti judiciari de o calificare inal-
ta sunt elementele esentiale pentru ca probe-
le sa fie prezentate adecvat in cauza supusa
cercetarii la toate etapele procesului judiciar.

Luénd in considerare importanta ex-
pertizei judiciare in stabilirea adevarului si
asigurarii infaptuirii justitiei, devine absolut
necesar ca acest domeniu sa beneficieze de o
o atentie sporita din partea puterii legislative
si de intelegere sporitd a importantei sale din
partea juristilor, cum ar fi procurorii, jude-
catorii, ofiterii de urmarire penald, avocatii.

Scopul si sarcinile lucrarii constau in
determinarea mecanismului de prevenire a
erorilor in procesul de elaborare si realizare
a politicii in domeniul expertizei judiciare.

Metode si materiale aplicate. Pentru
realizarea scopurilor si obiectivelor trasate,
tinand cont de specificul si caracterul com-
plex al temei investigate, in calitate de me-
tode de cercetare au fost folosite metoda lo-
gica, sistematicd, de comparare. Cercetdrile
intreprinse se bazeaza pe studierea doctrinei,
legislatiei nationale.

Rezultate obtinute si discutii. Politica
in domeniul expertizei judiciare este o par-
te integranta a politicii sociale a statului de
drept modern. Statul trebuie sa o realizeze in
interesul persoanei, societatii si statului pe
calea asigurarii punerii eficiente in aplicare a
reformelor social-economice, politice si juri-
dice din tara in scopul perfectionarii sanatatii
morale si ecologice a individului si societatii,
formarii unei societati libere si democratice,
a unui stat de drept, apararii persoanei, so-
cietatii si statului de atentatele infractionale
si despagubirii victimelor infractiunilor, ani-
hilarii cauzelor si conditiilor criminalitatii si
ale fenomenelor care o genereaza [9, p.177].

Realizarea unei politici de stat inde-
pendente in diferite sfere ale relatiilor sociale
este un atribut inalienabil al suveranitatii sta-
tului. Este un indicator al independentei si al
unui sistem dezvoltat de administratie publi-
ca [8]. Republica Moldova se caracterizeaza

dicial standards of high qualifications are the
essential elements for the relevant evidence
to be submitted properly under investigation
at all stages of the judicial process.

Taking into consideration the impor-
tance of judicial expertise in determining the
truth and the assurance of justice, it becomes
absolutely necessary for this area to benefit
from greater attention from the legislative
power and from greater understanding of its
importance by lawyers, such as prosecutors,
judges, criminal prosecution officers.

The purpose and tasks of the work are
to determine the error prevention mecha-
nism in the process of elaboration and reali-
zation of policy in the field of judicial exper-
tise.

Material and method. In order to
achieve the goals and objectives set, taking
into account the specificity and complex
character of the topic investigated, as re-
search methods have been used the logical,
systematic, comparative methods. The re-
search undertaken is based on study of doc-
trine, national legislation.

The result of the discussion. Policy
in the field of judicial expertise is an inte-
gral part of the social policy of the State of
modern law. The State should realize it in
the interests of the person, society and the
State, in the interest of ensuring that social,
economic, political and legal reforms in the
country are efficiently implemented in order
to improve the moral and ecological health
of the individual and society, to form a free
and democratic society, a rule of law, defense
of the person, society and the state of the
crimes attempts and the compensation of the
victims of crime, doing away with the causes
and the conditions of crime and of phenom-
enon causing it [9, p. 177].

The performance of an independent
state policy in different spheres of social re-
lations is an inalienable attribute of the state
sovereignty. It is an indicator of independ-
ence and of a system developed by public
administration [8]. The Republic of Moldova
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printr-o abordare consecventa si echilibrata
a organizarii activitatii de aplicare a legii si
de realizare a expertizei judiciare.

Despre necesitatea realizarii unei po-
litici eficiente in domeniul expertizei ne
vorbeste si Raisa Apolschii, presedintele co-
misiei juridice, numiri §i imunitati. Astfel,
Apolschii R. mentioneaza ca legislatia in do-
meniul expertizei judiciare trebuie sa fie ac-
cesibila tuturor in cadrul procesului judiciar,
in special in cadrul proceselor penale si care
sa asigure o cercetare echitabila si o conso-
lidare a probelor. Cadrul normativ din do-
meniul expertizei judiciare trebuie sa asigure
constituirea unei infrastructuri de expertize
judiciare independente si efective, asigurata
cu resurse financiare, umane si de alta natura
[7].

Din pacate, in cadrul formarii noilor
relatii social-politice in spatiul ex-sovietic,
statele noi nu sunt scutite de erori in proce-
sul formarii si realizarii politicii in domeniul
expertizei. Nu a facut exceptie in acest sens si
Republica Moldova.

Noua politica in domeniul expertizei
judiciare a Republicii Moldova a inceput sa
se formeze in anii ‘90 ai secolului trecut. Ast-
fel, dupa obtinerea independentei conditiile
organizatorice si legale de aplicare a legii au
mentinut structura creata pe timpul URSS.
Cu prabusirea sa, intr-o anumita masura, a
fost spart sistemul de control, metodologic si
de asigurare cu personal calificat al multor
institutii ale statului, inclusiv in domeniul
expertizei judiciare. Acest fapt a scos la lu-
mina faptul ca, odata cu trecerea timpului,
se agravau si deveneau apasdtoare diferite
probleme din domeniul expertizei judiciare:
probleme de ordin organizatoric, logistic si
de personal. Anterior aceste probleme erau
solutionate centralizat, iar in noile conditii
economice, existente la inceputul anilor 90
ai secolului trecut, era aproape imposibil de
creat un organ competent care sa gestioneze
si sa solutioneze probleme aparute in dome-
niul expertizei judiciare.

Politica in domeniul expertizei se rea-
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is characterized by a consistent and balanced
approach to the organization of law enforce-
ment activity and to conduct judicial exper-
tise.

About the need for and effective poli-
cy in the field of expertise also tells us Rai-
sa Apolschii, the chairman of the judicial
commission, appointments and immunities.
Thus, Apolschii R. mentions that legislation
in the field of judicial expertise must be acces-
sible to all in the judicial process, particular-
ly in criminal proceedings and ensuring fair
research and reinforcement of evidence. The
regulatory framework in the field of judicial
expertise must ensure the establishment of
an infrastructure of independent and effec-
tive judicial expertise, provided with finan-
cial, human, and other resources [7].

Regretfully, in the context of the for-
mation of new socio-political relations in the
ex-Soviet space, new states are not exempt
from errors in the process of training and
realization of policy in the field of expertise.
The Republic of Moldova was no exception
in this regard.

The new policy in the field of judicial
expertise of the Republic of Moldova began
to form in the years 90’ of the last century.
Thus, after obtaining independence the or-
ganizational and legal conditions of law en-
forcement maintained the structure created
during the USSR. With its collapse to a cer-
tain extent, the system of control, methodol-
ogy and assurance with qualified personnel
has been hacked into many state institutions,
including in the field of judicial expertise.
This led to the fact that, with the passage of
time, a number of problems in the field of ju-
dicial expertise were getting worse and there
were various issues of organizational, logisti-
cal, and personnel issues. Earlier, these prob-
lems were centrally resolved, and in the new
economic conditions, existing in the early
90’ of the last century, it was almost impos-
sible to create a competent body to manage
and address problems arising in the field of
judicial expertise.
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lizeaza atat in activitatea organelor de stat de
creare a normelor juridice, cat si in activita-
tea lor de aplicare a normelor de drept.

Politica in domeniul expertizei judicia-
re determina continutul legislatiei in dome-
niul expertizei judiciare, deoarece principi-
ile si tendintele politicii expertizei judiciare
determina domeniile de expertizd judiciara,
aspectele organizatorice de efectuare a ex-
pertizei, principale activitati in domeniul ex-
pertizei judiciare etc.

Din cele expuse mai sus rezulta ca
anume sferei de creare a normelor juridice
1i apartine cel mai important rol in realiza-
rea politicii in domeniul expertizei judicia-
re. Anume legea indica limitele de aplicare
a legii.

In acest context, am dori sa subliniem
opinia autorului Zosim Al. care mentioneaza
ca anume legiuitorului ii apartine cel mai im-
portant rol in elaborarea politicii. Iar erorile
la faza de elaborare a politicii sunt cele mai
periculoase, deoarece afecteazd realizarea
politicii si, astfel, au consecinte pentru in-
treaga societate.

Teoretic, asa cum legea constituie for-
ta suprema intr-un stat de drept, tot astfel si
politica legislativa ar trebui sa fie mai presus
decat practica de aplicare a legii: sa o condi-
tioneze si sa o dirijeze pe cea din urma [9, p.
178].

Suntem de acord cu Zosim Al. si con-
sideram ca cele mai grave consecinte pentru
societate le au erorile ce se comit in activi-
tatea organelor de stat de creare a normelor
juridice si in special in momentul alegerii
strategiei de dezvoltare. Motivul se ascunde
in faptul ca unii parlamentari si alti demni-
tari de stat nu au cunostinte suficiente in do-
meniul expertizei judiciare si in plus nu au
incredere in oamenii de stiinta [9, p. 178].

Astfel, in opinia noastra, in cazul in
care se elaboreaza o lege, o strategie de dez-
voltare, in cazul nostru in domeniul exper-
tizei judiciare, fara a consulta sau fara o re-
alizare, o consultare formala a opiniei unor
oameni de stiinta se comite eroarea princi-

Policy in the field of expertise is carried
out both in the work of State bodies to create
legal norms and in their work to enforce the
rules of law.

Policy in the field of judicial expertise
determines the content of legislation in the
field of judicial expertise, as the principles
and trends of the policy of judicial expertise
determine the areas of judicial expertise, or-
ganizational aspects of Expertise, the main
activities in the field of judicial expertise, etc.

It follows from the foregoing that the
sphere of creation of legal norms is the most
important role in achieving the policy in the
field of judicial expertise. Namely the law in-
dicates the limits of law enforcement.

In this context we would like to em-
phasize the opinion of the author Zosim Al.
which mentions that the legislator has the
most important role in policy making. And
the errors in the policy-making phase are
the most dangerous, because it affects the
achievement of politics and thus have conse-
quences for the whole society.

Theoretically, as the law constitutes the
ultimate force in rule of law, so also legislative
policy should be greater than the practice of
law enforcement: to make it conditional and
to direct the latter [9, p. 178].

We agree with Zosim Al and we be-
lieve that the most serious consequences for
society have errors that are committed in the
work of State bodies to create legal norms,
and especially when choosing development
strategies. The reason lies in the fact that
some parliamentarians and other state dig-
nitaries do not have sufficient knowledge in
the field of judicial expertise and in addition
do not trust scientists [9, p. 178].

Thus, according to our opinion, if a law
is drawn up, a development strategy, in our
case in the field of judicial expertise, without
consulting or conducting a formal consulta-
tion of the opinion of scientists is commit-
ted the main error which is in breach of the
principle of the scientific approach of this
process.



pald, care constd in incalcarea principiului
abordarii stiintifice a acestui proces.
Examinarea atenta a legislatiei contem-
porane a Republicii Moldova ne convinge ca
acest principiu nu este reflectat in normele
juridice corespunzatoare ale R. Moldova.
Intr-o astfel de situatie, trebuie si recunoas-
tem cd in procesul elaborarii si realizarii po-
liticii in domeniul expertizei judiciare in Re-
publica Moldova, principiul fundamentarii
stiintifice se respectd doar partial. In realita-
te, proiectele actelor normative sunt supuse
expertizei in diverse institutii de stat, inclusiv
in cele stiintifice. Ulterior insa opiniile ex-
pertilor atat practicieni, cét si teoreticieni nu
sunt obligatorii pentru legiuitor [9, p. 179].
Consideram ca o astfel de aborda-
re este superficiala si ineficientd. Anume ea
constituie cauza erorilor evidente in legisla-
tia in domeniul expertizei judiciare. Astfel,
de exemplu, parlamentul, adoptind legea cu
privire la expertiza judiciara si statutul ex-
pertului judiciar, a admis urmatoarea eroare:
in cazul in care in Registrul de stat al
expertilor judiciari nu sunt experti de spe-
cializarea necesara sau in cazul in care nu
poate fi numit un alt expert judiciar din mo-
tive de incompatibilitate, in calitate de ex-
pert judiciar poate fi recunoscuta ad-hoc o
persoana competenta in specializarea solici-
tatd pentru efectuarea expertizei cu toate ca
persoana dat[ nu intruneste cerintele pentru
exercitarea activitatii de expert judiciar [5].
Iar continutul articolului 82 al prezentei legi
ofera posibilitatea, in caz de necesitate, de a
implica experti din alte tari in vederea efec-
tuarii expertizei. In baza celor analizate, pu-
tem concluziona ca nu este necesar de a crea
confuzii prin a recunoaste ad-hoc in calitate
de expert judiciar o persoana competenta in
specializarea solicitata pentru efectuarea ex-
pertizei atata timp cat putem invita experti
judiciari din alte tari. Ulterior recunoasterea
ad-hoc in calitate de expert pe persoana care
are cunostintele de specializare goleste pro-
blema:
- lipsei

cunostintelor juridice (nu
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Careful examination of the contem-
porary legislation of the Republic of Mol-
dova convinces us that this principle is not
reflected in the corresponding legal norms
of Moldova. In such a situation we must ac-
knowledge that in the process of drafting and
conducting the policy in the field of judicial
expertise in the Republic of Moldova, the
principle of scientific substantiation is only
partially respected. In reality, the draft nor-
mative acts are subject to expertise in various
state institutions, including scientific ones.
Later, however, the opinions of experts both
practitioners and theorists are not binding
on the legislature [9, p.179].

We consider that such an approach is
superficial and ineffective. It is the cause of
obvious errors in law in the field of judicial
expertise. Thus, for example, Parliament,
adopting the law on judicial expertise and
the statute of the judicial expert, admitted
the following error: in case where in the State
register of judicial expert are not the neces-
sary specialization experts or where no other
judicial expert may be appointed for reasons
of incompatibility, as a judicial expert, an ad
hoc person may be recognized as a compe-
tent authority in the specialization requested
to carry out the expertise although the per-
son concerned does not meet the require-
ments for the execution of the activity of a
judicial expert. And the content of article 82
of this Law provides the possibility, if neces-
sary, to involve experts from other countries
in order to carry out the expertise.

On the basis of the analysis we can con-
clude that it is not necessary to create confu-
sion through ad hoc recognition as a judicial
expert to a competent person in the special-
ization requested to carry out the expertise
as long as we can invite judicial experts from
other countries. Subsequently, ad hoc recog-
nition as an expert on a person with special-
ization knowledge clears the issue:

- Lack of legal knowledge (not aware
of the expert’s status) ;

- Non-recognition of the methodo-
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cunoaste statutul expertului);

- necunoasterii metodicii de realizare
a expertizei;

- necunoasterii cerintelor tehnice de
intocmire a unui raport de expertiza.

Problemele enuntate afecteaza direct
valoarea probanta a raportului de expertiza.
Ele nu pot fi solutionate pe moment. Iradi-
erea lor este posibilda numai prin elaborarea
unei politici chibzuite in domeniul expertizei
judiciare.

O eroare ce afecteazd bugetul institutiei
de expertiza exista in dispozitia art.55 Evalu-
area performantelor expertilor judiciari. Ast-
fel, Expertul judiciar care a contestat rezul-
tatele evaludrii ordinare, deoarece a obtinut
calificativul ,,nesatisfacator”, este supus eva-
ludrii extraordinare in termen de cel putin 3
luni de la data desfasurarii evaluarii ordina-
re. Acest expert judiciar este supus unei noi
evaluari extraordinare la expirarea unui an
de la data evaluarii ordinare sau extraordi-
nare organizate in conditiile alin. (4) si (5)
art.55 al legii cu privire la expertiza judicia-
rd si statutul expertului. In aceasta perioada,
persoana nu are dreptul de a semna rapoarte
de expertiza, dar detine calitatea de expert
judiciar in specialitatea respectiva si este re-
munerata cu salariu.

Suplimentar, ar trebui sa fie perfecti-
onata expertiza actelor legislative in dome-
niul expertizei judiciare, astfel incat conclu-
ziile expertilor sa se bazeze pe o gama larga
de metode stiintifice de cunoastere. Aceasta
operatiune ar trebui sa fie incredintata atat
organelor de aplicare a legii, cat si lucratori-
lor stiintifici, oferindu-le in acest sens o gama
larga de competente si o finantare adecvata.
De asemenea, recomandam examinarea pe-
riodica a intregului spectru de acte norma-
tive, care exprima politica in domeniul ex-
pertizei judiciare pentru a elimina erorile si
contradictiile. O atentie deosebita ar trebui
acordata interdictiei cu privire la adoptarea
actelor legislative care nu au fost aprobate de
catre expertii respectivi [9, p. 180].

Referitor la problema data, as dori sa
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logy for the realization of expertise;

- Not knowing the technical require-
ments for drawing up an expert report.

The problems outlined directly affect
the probative value of the expert report. They
cannot be resolved at the moment. Their ir-
radiation is only possible by developing a
prudent policy in the field of judicial exper-
tise.

An error affecting the budget of the
institution of expertise exists in the provi-
sion of art. 55 evaluation of the performance
of judicial experts. Thus, the judicial expert
who challenged the results of ordinary as-
sessment because he obtained the “unsatis-
factory” rating is subject to the extraordinary
assessment at least 3 months after the date of
the ordinary assessment. This judicial expert
is subject to a new extraordinary assessment
on the expiry of a year from the date of the
ordinary or extraordinary assessment organ-
ized under the smooth conditions (4) and (5)
art.55 of the Law on judicial expertise and the
status of the expert. During this period, the
person has no right to sign expert reports,
but holds the status of a judicial expert in the
particular specialty and is remunerated with
salary.

In addition, the expertise of legislative
acts in the field of judicial expertise should
be perfected so that expert conclusions are
based on a wide range of scientific methods
of knowledge. This operation should be en-
trusted to both law enforcement bodies and
scientific workers, giving them a wide range
of skills and adequate funding. We also, rec-
ommend regular examination of the entire
spectrum of normative acts, which express-
es policy in the field of judicial expertise to
eliminate errors and contradictions. Particu-
lar attention should be paid to the prohibi-
tion on the adoption of legislative acts which
have not been approved by those experts [9,
p.180].

On the issue, I would like to specify the
situation of the technical-criminalist centre
and judicial expertise, which on 22.03.2018



specific situatia Centrului tehnico-crimi-
nalistic si expertize judiciare, care la data
de 22.03.2018 a fost acreditat de Centrul
National de Acreditare ,MOLDAC”, in baza
standardului international SM SR EN ISO/
CEI 17025:2006 ,Cerinte generale pentru
competentele laboratoarelor de incercari si
etalondri”. Certificatul de acreditare confirma
corespunderea cu cerintele standardului si
permite recunoasterea la nivel international
a rezultatelor examindrilor criminalisti-
ce efectuate in laboratoarele Politiei din R.
Moldova [2]. Astfel, cu toate cd pe parcur-
sul anului 2016 a efectuat 6735 de rapoarte
de expertize judiciare si 3859 de rapoarte
de constatari tehnico-stiintifice, iar in anul
2017 a efectuat 6155 de rapoarte de exper-
tize judiciare si 3325 rapoarte de constatari
tehnico-stiintifice [6] si in pofida faptului ca
Dafina Gercheva, Coordonatoare Rezidenta
a ONU si Reprezentanta Permanenta PNUD
in Republica Moldova mentiona ca ,,Centrul
tehnico-criminalistic si expertize judicia-
re este o institutie moderna si bine echipat
cu capacitati imbunatatite, cu politici inter-
ne bine chibzuite si proceduri interne con-
solidate ce reprezintd o premisa obligatorie
pentru promovarea statului de drept, pentru
dezvoltarea unui sistem de justitie transpa-
rent si responsabil si pentru protejarea drep-
turilor si libertatilor universale ale omului
pentru toti cetatenii din Moldova”, institutia
respectiva are un rol secundar in procesul de
elaborare si realizare a politicii in domeniul
expertizei judiciare, fapt probat si prin anali-
za sintezei obiectiilor si propunerilor la pro-
iectul Legii cu privire la expertiza judiciara
si statutul expertului judiciar. Astfel, nu s-au
acceptat o parte din propunerile inaintate de
grupul de lucru al MAI, care au tangenta si
cu asigurarea cadrelor calificate:

- obtinerea calitatii de expert judici-
ar — nu s-a acceptat constituirea comisiei de
calificare si evaluare a expertilor judiciari in
cadrul MAI etc.

Daca in cazul CTC-EJ al IGP al RM
s-au luat in calcul unele opinii referitoare la
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was accredited by the National Accredita-
tion Centre "MOLDAC”, on the basis of the
international standard SM SR EN ISO/CEI
17025:2006 “General requirements for the
competences of test and calibration labora-
tories”. The certificate of accreditation con-
firms compliance with the requirements of
the standard and allows the recognition at
international level of the results of examina-
tions carried out in Moldovan police labo-
ratories [2]. Thus, although during the year
2016 were carried out 6735 reports of judicial
surveys and 3859 reports of technical-scien-
tific findings, and in the year 2017 were car-
ried out 6155 reports of judicial surveys and
3325 reports of scientific Technical Findings
and despite the fact that Dafina Gercheva, UN
resident Coordinator and UNDP Permanent
Representative in the Republic of Moldova,
stated that “technical-criminalist centre is a
modern and well-equipped institution with
improved capacities, with well-considered
internal policies and consolidated internal
procedures that are a prerequisite for pro-
moting the rule of law, for the development
of a transparent and accountable justice
system and for the protection of Universal
human rights and freedoms for all citizens
of Moldova” the institution has a secondary
role in the process of drafting and carrying
out the policy in the field of judicial expertise
and the status of the judicial expert. Thus,
no part of the proposals submitted by the
Working Group of the Ministry of Internal
Affairs, which have tangency and the provi-
sion of qualified frameworks, were accepted:

- Obtaining of the quality of the
judicial expert - the establishment of the
Committee on Qualification and evaluation
of judicial experts in the framework of Mi-
nistry of Internal Affairs etc. was not accep-
ted.

If in the case of CTJ-E] of the RM IGP
were taken into account some opinions con-
cerning the law on judicial expertise and the
status of the judicial expert, then the opinion
of the teaching staff of the Chair “Criminal
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legea cu privire la expertiza judiciara si sta-
tutul expertului judiciar, atunci avizul cadre-
lor didactice ale Catedrei ,,Procedura pena-
la si criminalistica” a Academiei ,,Stefan cel
Mare” a MAI in general nu a fost solicitat.
Cu toate ca Academia ,Stefan cel Mare” a
MALI este unica institutie de invatamant su-
perior care, incepand cu anul 2005, in cadrul
facultatii drept, sectia zi are specialitatea Cri-
minalistica si Expertiza judiciara. Respectiv,
absolventii acestei specializari sunt pregatiti
in domeniul expertizei judiciare, pe segmen-
tul expertizelor dactiloscopice si traseologice,
avand totodata cunostintele si abilitatile ne-
cesare pentru a participa in calitate de speci-
alist in cadrul actiunilor de urmarire penala.
In acest context este necesar de mentionat
ca intre institutiile care pregatesc cadre in
domeniul criminalisticii si expertizei judici-
are si cele ce se bucura de aceste cadre trebu-
ie sa existe o conlucrare pe toate segmentele:
teoretico-metodologic, practic, logistic.

Pregatirea cadrelor, la fel, reprezinta
un sector important al politicii din dome-
niul expertizei judiciare. Pe acest segment, in
opinia noastrd, legiuitorul a comis din nou
o eroare, deoarece este imposibil dupa un
stagiu de practica de cel putin 3 luni [5] si
5 rapoarte de expertiza judiciara [4] sa obtii
toate deprinderile si abilitatile necesare
pentru a realiza sarcinile la specialitatea
solicitata.

De asemenea, ca pe o problema din
domeniul expertizei judiciare privim situatia
persoanelor care si-au realizat studiile in do-
meniul expertizei in strainatate. Ar fi de dorit
ca politica de selectare a acestor persoane sa
fie una transparenta, iar persoana selectata sa
aiba toate calitatile necesare pentru formarea
unui expert calificat, astfel incat limba in care
se vor realiza studiile sa nu fie un criteriu de-
terminativ.

Un segment care este putin in umbrd,
dar care determind continutul concluziilor
formulate de expert este situatia ofiterilor si
subofiterilor criminalisti in cadrul inspecto-
ratelor de politie. Anume de ei depinde ca-

Procedure and Criminology” of the Acade-
my “Stefan cel Mare” of Ministry of Inter-
nal Affairs in general has not been requested.
Although the Academy “Stefan cel Mare” is
the only higher education institution, which
from the year 2005, at the Law Faculty, the
full-time section has the forensic special-
ty and judicial expertise. The graduates of
this specialization are also trained in the
field of judicial expertise, in the segment of
fingerprint and traceability surveys, and at
the same time having the necessary knowl-
edge and skills to participate as a specialist
in Prosecution proceedings. In this context
it is necessary to note that between the in-
stitutions that prepare frameworks in the
field of forensics and judicial expertise and
those that enjoy these frameworks there
must be collaboration on all segments: theo-
retical-methodological, practical, logistic.

The preparation of the frameworks, as
well, is an important sector of policy in the
field of judicial expertise. On this segment, in
our view, the legislature again made an error,
because it is impossible after a traineeship of
at least 3 months [5] and 5 reports of judi-
cial expertise [4] to obtain all the skills and
abilities necessary to carry out the tasks at
requested specialty.

Similarly, as a problem in the field of
judicial expertise, we look at the situation of
people who have conducted their studies in
the field of expertise abroad. It would be de-
sirable for the policy of selecting these people
to be transparent. And the selected person
has all the qualities necessary for the training
of a qualified expert. Thus, the language in
which the studies will be carried out is not a
determinative criterion.

A segment that is slightly in the shad-
ows, but it determines the content of the ex-
pert’s conclusions is the situation of crimi-
nalist officers and minor officer in police
inspectorates. The quality of the trace, the
samples that come to the expertise depends
on them. In this context, I would like to em-
phasize that criminalist specialists, also, must
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litatea urmelor, mostrelor ce vin la experti-
za. In acest context, as dori si subliniez ca
specialistii criminalisti, la fel, trebuie sa intre
in sfera de influenta a politicii din domeniul
expertizei judiciare.

Concluzii. In ipoteza studiului stiinti-
fic realizat, generalizand cele consemnate in
continutul propriu-zis al lucrarii, inaintam
concluziile:

- respectarea principiului abordarii
stiintifice a procesului de elaborare a actelor
normative;

- examinarea periodica a intregului
spectru de acte normative, care exprima po-
litica in domeniul expertizei judiciare pentru
a elimina erorile si contradictiile;

— oferirea mai multor parghii si meca-
nisme CTCE]J in vederea determinarii politi-
cii in domeniul expertizei judiciare;

- consolidarea  fortelor  tuturor
institutiilor de expertiza in vederea realizarii
unei politici de expertiza judiciara califica-
te. Politica in domeniul expertizei judiciare
trebuie realizatd chibzuit exclusiv in baza re-
alizarilor stiintei si nicidecum sub influenta
intereselor personale ale functionarilor in-
alti, precum si sub influenta organizatiilor
internationale.
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Autorul trece in revista unele prevederi ale le-
gislatiei internationale si nationale privind asistenta
medicali acordati detinutilor. In context se preci-
zeaza ca dreptul la ingrijire medicala al detinutilor
nu ar trebui sa fie diferit de al celorlalti membri ai
societatii. Totodata, se mentioneaza ca condamnatii
beneficiazd in mod gratuit de asistenta medicala si
de medicamente in volumul stabilit de Programul
unic al asigurarii obligatorii de asistenta medicala,
in conformitate cu legislatia in vigoare. In final se
puncteaza ca promovarea sanatatii si educatia me-
dicala ar trebui sa duci la o crestere a intelegerii in
penitenciare a problemelor de sanatate care se refera
la detinuti.

Cuvinte-cheie: asistentd medicald, institutii pe-
nitenciare, detinuti bolnavi, examen medical, unitate
medicald, tratament.

The author included in magazine some stip-
ulations of international and national legislation on
medical assistance to detainees. The context specifies
that the right to medical care of detainees should
not be different from the other members of society.
It also mentions that prisoners receive free medical
assistance and medicines in the volume set by the
unique Program of compulsory health insurance in
accordance with the legislation. Finally, it is pointed
that health promotion and medical education should
lead to an increasing understanding on health issues
that relate to detainees in prisons.

Keywords: healthcare, prisons, ill inmates, medi-
cal examination, medical unit, treatment.

Introducere. Progresul cultural, stiin-
tific si social din ultimii ani, precum i ten-
dinta Republicii Moldova de integrare in
Uniunea Europeand impun ajustarea legisla-
tiei nationale in conformitate cu standardele
europene, elaborarea noilor concepte in rea-
lizarea politicii penale etc.

In Republica Moldova este in continua
desfagsurare reforma judiciara si de drept,
care a cuprins reorganizarea sistemului ju-
decdtoresc, a procuraturii si organelor de
urmarire penala, a avocaturii, urmand a fi
perfectionat si sistemul administratiei peni-
tenciare. Au fost operate schimbari pozitive
in legislatia nationala, in special cea de drept
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Introduction. The cultural, scientific
and social progress of the last years, as well
as the tendency of the Republic of Moldo-
va to join the European Union, require the
adjustment of the national legislation in ac-
cordance with the European standards, the
elaboration of the new concepts in the reali-
zation of the criminal policy, etc.

Judicial and legal reform is in progress
in the Republic of Moldova, which included
the reorganization of the judiciary, the pros-
ecutor’s office and the criminal prosecution
bodies, the law, as well as the system of pen-
itentiary administration is going to be per-
fected. There have been positive changes in
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penal si de procedura penala, la baza careia
sunt elemente ce tin de standardele europene
ale drepturilor si libertatilor fundamentale
ale omului.

Metode si materiale aplicate. Metode-
le aplicate sunt analiza, sinteza, comparatia,
investigatia stiintifica. Materialele folosite
sunt legislatia internationala si nationala in
domeniu, literatura de specialitate.

Rezultate obtinute si discutii. Arti-
colul 36 al Constitutiei Republicii Moldova
garanteaza dreptul la ocrotirea sanatatii, care
ofera tuturor persoanelor aflate sub jurisdic-
tia statului minimul asigurarii medicale gra-
tuite [1].

In conformitate cu standardele inter-
nationale, se apreciaza cd sanatatea in inchi-
sori trebuie aparata, ea fiind aspectul cel mai
vulnerabil al vietii din mediul carceral. Una
din regulile principale in inchisoare se refera
la apararea impotriva abuzurilor de orice fel.
Un astfel de abuz ar putea fi tinerea persoa-
nelor arestate sau detinute in conditii care le
priveaza temporar sau permanent de folosi-
rea oricarui simt natural, cum ar fi posibili-
tatea de a vedea sau auzi sau de a cunoaste
locul si trecerea timpului. Astfel de compor-
tamente ar putea dduna, mai ales atunci cand
se aplica pe timp indelungat, sanatatii minta-
le si fizice.

Regulile internationale referitoare la
ponsabile guvernul, administratia peniten-
ciarelor dar si personalul. Codul Natiunilor
Unite pentru responsabilii cu respectarea
legii statueaza in articolul 6 ca: , Aplicarea
oficiala a legii va asigura protectia deplina a
sanatatii persoanelor in custodie si in parti-
cular va actiona imediat pentru asigurarea
asistentei medicale ori de cate ori este ce-
rut acest lucru. In acest context orice cerere
adresata de un condamnat de a fi consultat
de un medic trebuie sa fie privita cu multa
seriozitate de catre personal, sa i se raspunda
prompt, cu exceptia cazului cand detinutul
abuzeaza de aceste vizite” [2].

Dreptul la ingrijire medicala al detinu-
tilor nu ar trebui sa fie diferit de al celorlalti

the national legislation, especially in criminal
law and criminal procedure, which are based
on the European standards of fundamental
human rights and freedoms.

The methods and materials applied.
The applied methods are analysis, synthe-
sis, comparison, scientific investigation. The
materials used are international and national
legislation in the field, specialized literature.

The final results and discussions. Ar-
ticle 36 of the Constitution of the Republic of
Moldova guarantees the right to health care,
which offers all persons under the jurisdic-
tion of the state the minimum of free medical
insurance [1].

In accordance with international
standards, it is appreciated that the health
in prison must be perfect, being the most
vulnerable aspect of life in the prison envi-
ronment. One of the main rules in prison re-
fers to the defense against abuse of any kind.
Such abuse could be keeping people arrested
or detained under conditions that tempo-
rarily or permanently deprive them of using
any natural sense, such as the ability to see
or hear or know the place and the passage
of time. Such behaviors could be damaging,
especially when they are applied for a long
time, to mental and physical health.

International rules referring to the lev-
el of health care in prisons make responsible
the government, the penitentiary adminis-
tration and also the staft. The United Nations
Code for Law Enforcement Officers states
in Article 6 that: “The official application of
the law will ensure the full protection of the
health of the persons in custody and in par-
ticular, will act immediately to provide med-
ical assistance whenever this is required. In
this context, any request made by a convict
to be consulted by a doctor must be viewed
very seriously by the staff, to be promptly an-
swered, unless the detainee abuses of these
visits” [2].

The right to medical care of detainees
should not be different from that of other
members of society. However, even in coun-
tries with a long democratic tradition, rich



membri ai societatii. Cu toate acestea, chiar
si in tarile cu o indelungata traditie demo-
cratica, bogate si cu sisteme sanitare perfor-
mante, exista mari diferente intre ingrijirea
medicald din interiorul si din afara inchiso-
rii, ceea ce poate avea consecinte asupra sa-
natatii fostilor detinuti.

La nivel international sunt in vigoare
numeroase documente care reglementeaza
dreptul la asistentd medicald a persoanelor
cu regim de detentie, cum ar fi Ansamblul de
reguli minime pentru tratamentul detinuti-
lor [3] si Regulile Europene pentru Peniten-
ciare [4].

In cele mai dese cazuri detinutii provin
din categoriile cele mai dezavantajate atat
din punct de vedere economic, cét si soci-
al. Pentru ei este comun un nivel scazut de
educatie, lipsa unui loc de munca si a unui
domiciliu. Deseori detinutii au avut un mod
de viata haotic si probleme complexe sociale
si de sanatate. S-ar putea ca ei sa aiba astep-
tari limitate cu privire la sanatate, dar si la
serviciile medicale, carora le poate lipsi flexi-
bilitatea de a raspunde efectiv nevoilor unor
astfel de oameni.

Organizarea asistentei medicale a per-
soanelor detinute in penitenciare se efec-
tueazd conform prevederilor legislatiei
executional-penale, actelor normative ale
Ministerului Sanatatii, Muncii si Protectiei
Sociale, ale Ministerului Justitiei, precum si
ale Regulamentului cu privire la asigurarea
asistentei medicale a persoanelor detinute in
penitenciare [5, art. 2].

Astfel, condamnatii beneficiaza in mod
gratuit de asistenta medicala si de medica-
mente in volumul stabilit de Programul unic
al asigurarii obligatorii de asistenta medi-
cala, in conformitate cu legislatia in vigoa-
re. Acordarea asistentei medicale gratuite se
efectueaza in unitatea medicala a institutiei
penitenciare dupa inscrierea prealabila si
conform unui grafic aprobat de seful peni-
tenciarului, cu exceptia cazurilor de urgenta
[6, art. 230].

Potrivit art. 231 CE al RM, orice peni-
tenciar trebuie sa aiba la dispozitie serviciul
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and well-performing health systems, there
are major differences between medical care
inside and outside the prison, which can have
health consequences for former detainees.

At the international level, numerous
documents are in force regulating the right
to medical care of persons under detention,
such as the Assembly of minimum rules for
the treatment of prisoners [3] and the Euro-
pean Rules for Prisoners [4].

In the most frequent cases, detainees
come from the most disadvantaged catego-
ries, from point of view economically and
socially. For them, a low level of education, a
lack of a job and a home are common. Often
the prisoners had a chaotic lifestyle and com-
plex social and health problems. They may
have limited expectations regarding about
health, but also medical services, which may
have lack flexibility to respond effectively to
the needs of such people.

The organization of the medical assis-
tance of the persons detained in the peniten-
tiaries is carried out according to the provi-
sions of the executive-criminal legislation,
the normative acts of the Ministry of Health,
Labor and Social Protection, of the Ministry
of Justice, as well as of the Regulation regard-
ing the medical assistance of the persons de-
tained in penitentiaries [5, art. 2].

Thus, the convicts benefit free of charge
of medical assistance and of medicines in the
volume established by the unique Program
of compulsory health insurance, in accord-
ance with the legislation in force. The grant-
ing of the free medical assistance is carried
out in the medical unit of the penitentiary
institution after the prior enrollment and ac-
cording to a chart approved by the head of
the penitentiary, except in cases of emergen-
cy [6, art. 230].

According toart.231 CE of the Republic
of Moldova, any penitentiary must have the
services of at least one general practitioner, a
dentist and a psychiatrist. In the penitentiary
with the capacity of at least 100 places, a sta-
tionary curative center must be functioning
permanently to provide medical assistance
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cel putin al unui medic generalist, al unui
medic stomatolog si al unui medic psihiatru.
In penitenciarul cu capacitatea de cel putin
100 de locuri trebuie sa functioneze, in re-
gim permanent, un centru curativ stationar
pentru acordarea de asistentd medicala fieca-
rui condamnat. Condamnatii bolnavi care au
nevoie de tratament medical specializat sunt
transferati neintarziat sau conform indicatiei
din fisa medicala a condamnatului stabili-
ta de medicul penitenciarului in institutiile
medicale specializate ale Administratiei Na-
tionale a Penitenciarelor sau in spitalele Mi-
nisterului Sanatatii, de regula, din raza peni-
tenciarului.

Examenul medical al condamnatului
se efectueaza la primirea in penitenciar si, la
solicitare si in mod periodic, in timpul exe-
cutarii pedepsei, insa nu mai rar de o data
la 6 luni, precum si la eliberarea din locurile
de detentie. Examenul medical se efectueaza
in conditii de confidentialitate si intimitate,
cu exceptia cazurilor in care medicul, pen-
tru motive de siguranta si securitate, solicita
prezenta altor reprezentanti ai administratiei
penitenciarului, fapt care va fi consemnat in
modul corespunzator.

La sosirea in penitenciar, condamna-
tul, in termen de panad la 24 de ore, este exa-
minat in vederea constatarii existentei leziu-
nilor corporale sau altor urme de violenta si,
in termen de pana la 15 zile, este chestionat
si supus examenului medical si igienizarii sa-
nitare in incaperile de carantina ale peniten-
ciarului.

In cazul in care se constati urme de
violenta, tratamente cu cruzime, inumane
sau degradante ori de alte rele tratamente sau
persoana condamnata acuza violenta, medi-
cul care efectueaza examenul medical are
obligatia de a consemna in fisa medicala cele
constatate si declaratiile persoanei condam-
nate in legdtura cu acestea sau cu orice alta
agresiune si de a anunta imediat seful insti-
tutiei penitenciare, care sesizeaza procurorul
si Avocatul Poporului sau, in cazurile pri-
vind condamnatii minori, Avocatul Poporu-
lui pentru drepturile copilului in termen de
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to each convicted person. The sick convicts
who need specialized medical treatment are
transferred without delay or according to the
indication in the medical record of the con-
vict established by the penitentiary doctor
in the specialized medical institutions of the
National Penitentiary Administration or in
the hospitals of the Ministry of Health, La-
bor and Social Protection, in order to regu-
late them.

The medical examination of the con-
victed person is performed upon receipt in
the penitentiary and, upon request and pe-
riodically, during the execution of the sen-
tence, but not less than once every 6 months,
as well as upon release from the places of
detention. The medical examination is per-
formed under conditions of confidentiality
and intimacy, unless the doctor, for reasons
of safety and security, requests the presence
of other representatives of the penitentiary
administration, which will be recorded ac-
cordingly.

Upon arrival in the penitentiary, the
convicted person, within 24 hours, is exam-
ined for the existence of bodily injury or oth-
er traces of violence and, within 15 days, is
questioned and subjected to medical exami-
nation and sanitation in the rooms of quar-
antine of the penitentiary.

In case there are traces of violence, cru-
el, inhuman or degrading treatment or other
ill treatment or the person convicted of vio-
lence, the doctor who performs the medical
examination has the obligation to record in
the medical record those found and the state-
ments of the convicted person in relation to
these or with any other aggression and to im-
mediately notify the head of the penitentiary
institution, which notifies the prosecutor and
the People’s Lawyer or, in cases concerning
minor convicts, the People’s Advocate for
the rights of the child within 24 hours. The
convicted person has the right to request that
he would be examined, on his own, at the
place of detention, by a doctor of outside the
prison administration system, indicated by
him or a forensic doctor. The findings of the



24 de ore. Persoana condamnata are dreptul
de a cere sa fie examinata, pe cont propriu, la
locul de detinere, de un medic din afara siste-
mului administratiei penitenciare, indicat de
aceasta sau de un medic legist. Constatarile
medicului din afara sistemului administratiei
penitenciare se consemneaza in fisa medicala
a persoanei condamnate, iar certificatul me-
dico-legal se anexeaza la fisa medicala, dupa
ce persoana condamnata a luat cunostinta de
continutul sdu, contra semnatura [6, art. 13].

Condamnatul beneficiaza de asistenta
terapeutica, chirurgicala, psihiatrica, gineco-
logica si stomatologicd. Condamnatul poate,
pe cont propriu, sa beneficieze si de serviciile
unui medic privat.

In temeiul hotdrarii comisiei medica-
le specializate a penitenciarului, create prin
dispozitia sefului institutiei si coordonata cu
Directia medicala a Administratiei Nationale
a Penitenciarelor, detinutii bolnavi de tuber-
culoza, boli venerice, alcoolism, narcomanie
sau toxicomanie sunt supusi unui tratament
obligatoriu.

Trimiterea bolnavilor pentru trata-
ment stationar in spitalele penitenciare se
efectueaza in baza recomandarilor medicilor
unitatii medicale din penitenciare, transferul
efectuandu-se conform procedurii generale
de transfer al detinutilor, prevazute de actele
normative in vigoare.

Detinutii bolnavi care au nevoie de
interventie medicala specializatd de urgenta
sunt transferati neintarziat, sub paza si su-
praveghere, in institutiile medicale specia-
lizate ale sistemului administratiei peniten-
ciare sau in institutiile curative publice ale
Ministerului Sanatatii, Muncii si Protectiei
Sociale. In caz de necesitate urgenta de acor-
dare a ajutorului medical specializat, spitali-
zarea bolnavilor poate fi efectuata in institu-
tiile medico-sanitare publice ale Ministerului
Sanatatii, Muncii si Protectiei Sociale cu asi-
gurarea pazei §i escortei necesare.

In cazul internarii planificate detinutii
bolnavi se transferd in institutiile medico-
sanitare publice ale Ministerului Sanatatii,
Muncii si Protectiei Sociale in baza dispozi-
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doctor of outside the prison administration
system are recorded in the medical record of
the convicted person, and the forensic certif-
icate is attached to the medical record, after
that the convicted person has become aware
of its content, against signature [6, art. 13].

The convicted person benefits from
therapeutic, surgical, psychiatric, gyneco-
logical and dental assistance. The convicted
person can, on his own, also benefit from the
services of the private doctor.

According to the decision of the spe-
cialized medical commission of the peniten-
tiary, created by the disposition of the head
of the institution and coordinated with the
Medical Directorate of the National Admin-
istration of the Penitentiaries, the prisoners
suffering from tuberculosis, venereal diseas-
es, alcoholism, drug addiction or substance
abus are subject to compulsory treatment.

The direction of the patients for sta-
tionary treatment in the penitentiary hos-
pitals is carried out on the basis of the rec-
ommendations of the doctors of the medical
unit in the penitentiaries, the transfer being
carried out according to the general proce-
dure of transfer of the prisoners, provided by
the normative acts in force.

Patients in need of specialized emer-
gency medical care are transferred without
delay, under guard and supervision, to the
specialized medical institutions of the pen-
itentiary administration system or to the
public curative institutions of the Ministry
of Health, Labor and Social Protection. In
case of urgent need for specialized medical
assistance, the hospitalization of patients can
be performed in the public medical-sanitary
institutions of the Ministry of Health, Labor
and Social Protection with the necessary se-
curity and escort.

In the case of planned hospitalization,
the sick detainees are transferred to the pub-
lic medical-sanitary institutions of the Min-
istry of Health, Labor and Social Protection
based on the provision of the ANP director
with the necessary security and escort.

The granting of the medical and advi-
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tiei directorului ANP cu asigurarea pazei si
escortei necesare.

Acordarea asistentei medicale si con-
sultative detinutilor de catre institutiile me-
dico-sanitare publice, subordonate Ministe-
rului Sanatati, Muncii si Protectiei Sociale, va
fi efectuata in baza contractelor incheiate [5].

Detinutii care sufera de boli sau defici-
ente psihice se iau in evidenta si se trateaza
in institutiile curative specializate sub su-
pravegherea strictd a medicilor. In unitatile
medicale ale penitenciarelor se efectueaza:
examenul clinic si supravegherea detinutilor
in scopul aplicarii terapiei rationale si deter-
minarii capacitatii lor de munca; tratamentul
ambulatoriu si in stationar, somatic si speci-
alizat, prin metodele si mijloacele recoman-
date de indicatiile instructiv-metodice ale
Ministerului Sanatatii, Muncii si Protectiei
Sociale.

Asistenta medicala de ambulator se
acorda detinutilor in unitatile medicale ale
serviciilor medicale din penitenciare, in ore-
le stabilite de seful penitenciarului, pentru
fiecare sector (cateva sectoare), schimb, con-
form registrelor de inscriere prealabild pen-
tru examinare medicald, completate de catre
sefii de sectoare.

Stationarul serviciului medical este
prevazut pentru:

a) examinarea si tratarea bolnavilor
care necesitd tratament stationar, regim de
pat pe termen pana la 14-15 zile;

b) tratamentul de sustinere a bolnavi-
lor in caz de necesitate, care au fost externati
din spitalul penitenciar;

c) izolarea temporara a bolnavilor cu
maladii contagioase sau suspecti de maladii
contagioase pana la internarea in spitalul pe-
nitenciar;

d) tratamentul stationar al bolnavilor
netransportabili pana la ameliorarea starii de
sandtate cu transferarea ulterioara in spitalul
penitenciar;

e) internarea persoanelor supuse trata-
mentului stationar conform planului de dis-
pensarizare.

Inainte de plecare din penitenciar, toti
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sory assistance to the detainees by the public
medical-sanitary institutions, subordinated
to the Ministry of Health, Labor and Social
Protection will be effectuated out on the ba-
sis of the concluded contracts [5].

Detainees suffering from illnesses or
mental deficiencies are noted and treated
in specialized curative institutions under
the strict supervision of physicians. Within
the medical units of the penitentiaries the
following are performed: the clinical exam-
ination and the supervision of the inmates
in order to apply the rational therapy and to
determine their ability to work; outpatient
and stationary treatment, somatic and spe-
cialized, by the methods and means recom-
mended by the instructive-methodical indi-
cations of the Ministry of Health, Labor and
Social Protection.

Outpatient medical assistance is pro-
vided to the inmates in the medical units of
the penitentiary medical services, during the
hours established by the penitentiary chief,
for each sector (several sectors), exchange,
according to the pre-registration registers
for medical examination, completed by the
sector heads.

The medical service station is provid-
ed for:

a) examination and treatment of pati-
ents who require stationary treatment, bed-
time regime until 14-15 days;

b) the treatment of support of the pa-
tients in case of necessity, who were dischar-
ged from the penitentiary hospital;

c) temporary isolation of patients with
contagious diseases or suspected of conta-
gious diseases until hospitalization in the pe-
nitentiary hospital;

d) the stationary treatment of the non-
transportable patients until the improvement
of the state of health with the subsequent
transfer to the penitentiary hospital;

e) the admission of the persons sub-
jected to the stationary treatment according
to the dispensation plan.

Before leaving the penitentiary, all
detainees undergo the compulsory medi-



detinutii sunt supusi examenului medical
obligatoriu. In penitenciarele cu statut de
izolator de urmarire penala detinutii, inainte
de a fi transferati in alte penitenciare pentru
executarea pedepsei, se examineaza in vede-
rea prezentei maladiilor infectioase (inclusiv
tuberculoza) si dermatovenerologice [5].

Conform prevederilor art. 232 alin. (5)
al Codului de executare al Republicii Mol-
dova [6] si pct. 508 al Statutului executarii
pedepsei de catre condamnati [7], detinutii
bolnavi de tuberculoza sunt supusi trata-
mentului obligatoriu. Detinutul bolnav de
tuberculoza este obligat sa respecte regimul
curativ din institutia curativa penitenciara.

Controalele medicale regulate ajuta la
prevenirea cresterii §i raspandirii bolilor si
altor probleme de sanatate. Mai mult, dia-
gnosticarea la timp si timpurie a imbolnavi-
rii sau a problemelor de sanatate permite ad-
posibil. Tratamentul stomatologic de rutina
ar trebui, de asemenea, prestat detinutilor
pentru care tratamentul stomatologic este
inaccesibil din cauza retinerii de mai mult de
6 luni [8].

Inchisoarea poate asigura efectuarea
unei evaludri sistematice si a unui tratament
al persoanelor al caror mod de viaté le-a im-
piedicat accesul la o asistenta medicala adec-
vata. Detinutii pot fi incurajati sa adopte un
comportament mai sianatos, iar regimul de
detentie poate oferi sansa eliminarii inega-
litatilor legate de sanatate. Cu toate acestea,
penitenciarele nu au ca scop principal pro-
movarea sanatatii, iar unii sustin ca exista
o contradictie inerenta intre obiectivele de
asistenta si control. Inchisorile au valori, re-
guli si ritualuri ce permit observarea, restric-
tionarea si privarea de putere a detinutilor,
aspecte care intra in conflict cu ideea de a-i
incuraja sa preia controlul asupra propriei
lor sanatati. In plus, nici o discutie despre
sanatatea detinutilor nu poate ignora intre-
barea daca inchisoarea este cu adevarat locul
potrivit pentru toti.

Astfel, existd probleme organizatorice
(personal calificat insuficient, continuita-
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cal examination. In the penitentiaries with
isolation of criminal prosecution, detainees,
before being transferred to other penitentia-
ries for the execution of the punishment, are
examined in order to exclude infectious dis-
eases (including tuberculosis) and dermato-
venerological diseases [5].

According to the provisions of art.232
paragraph (5) of the Execution Code of the
Republic of Moldova [6] and point 508 of the
Statute for the execution of the sentence by
the convicts [7], the patients suffering from
tuberculosis are subject to compulsory treat-
ment. The detained patient of tuberculosis is
obliged to respect the curative regime of the
penitentiary curative institution.

Regular medical controls help to pre-
vent the growth and spread of diseases and
other health problems. Moreover, early di-
agnosis of illness or health problems allows
the necessary care to be administered as soon
as possible. Routine dental treatment should
also be provided to inmates for whom den-
tal treatment is inaccessible due to detention
for more than 6 months [8]. The prison can
ensure a systematic evaluation and treatment
of people whose lifestyle has prevented them
from accessing adequate health care. Detain-
ees may be encouraged to engage the health-
iest behavior, and the detention regime may
offer the opportunity to eliminate health in-
equalities. However, penitentiaries do not
have the main purpose of promoting health,
and some argue that there is an inherent
contradiction between the goals of assis-
tance and control. The prisons have values,
rules and rituals that allow the observation,
restriction and deprivation of power of pris-
oners, issues that conflict with the idea of en-
couraging them to take control of their own
health. In addition, no discussion of inmate
health can ignore the question of whether
prison is really the right place for everyone.

Thus, there are organizational prob-
lems (insufficiently qualified staff, continuity
of care and assistance outside the hours of
the program is not always ensured, etc.) and
qualitative (non-compliance with standards,
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tea ingrijirilor si a asistentei in afara orelor
de program nu este intotdeauna asigurata
etc.) si calitative (nerespectarea standarde-
lor, onorarea de retete nesemnate de medic,
distribuirea de medicamente fara avizul me-
dicului, raportarea sumara in dosarele medi-
cale, temporizarea acordarii asistentei medi-
cale, igiena necorespunzatoare etc.).

Cele mai multe acuze in randul detinu-
tilor sunt de natura psihosociala. Astfel, de-
tinutii de sex masculin au o afectiune psihica
(depresie, tulburari sexuale, autism, tulbu-
rari de personalitate).

Unul din obiectivele Strategiei de dez-
voltare a Sistemului Administratiei Peniten-
ciare pentru anii 2016-2020 [9] este dezvol-
tarea serviciilor medicale de calitate pentru
persoanele private de libertate, echivalente
cu cele prestate in sistemul public de sana-
tate. Scopul respectivului obiectiv este de a
dezvolta servicii medicale echivalente celor
din comunitate, pentru toate persoanele pri-
vate de libertate. Actiuni concrete vizeaza ac-
tivitatea serviciului medical la nivel de pro-
ceduri si mecanisme de functionare. In acest
sens sunt luate in considerare actiuni concre-
te pe zona de proceduri interne, instrumente
de lucru si legislatia pentru asigurarea asis-
tentei medicale.

Realizarea masurilor si obiectivelor
propuse au drept scop asigurarea calita-
tii actului medical, echivalent comunitatii,
prin: asigurarea independentei profesionale,
ajustarea legislatiei, asigurarea unui manage-
ment eficient, acreditarea serviciilor medica-
le, cresterea profesionalismului medical.

Concluzii. In contextul celor specifi-
cate mai sus punctam cd o sanatate adecva-
ta este cruciala pentru implementarea unei
politici umanitare complexe in penitenciare.
Pentru a asigura faptul ca normele internati-
onale si standardele de viata adecvate pentru
detinuti sunt satisfacute, serviciul de asis-
tentd medicala din penitenciare trebuie sa
includa masuri preventive, de reactionare si
de promovare a asistentei medicale. Ingriji-
rea preventiva pune baza investigatiilor pen-
tru detinutii nou-veniti, incluzand scanarea
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honoring of prescriptions not prescribed by
the doctor, distribution of medicines without
the doctor’s opinion, summary reporting in
medical records, delay in providing medical
care, inadequate hygiene, etc.).

Most of the cases against the inmates
are psychosocial in nature. Thus, male pris-
oners have a mental illness (depression, sex-
ual disorders, autism, and personality disor-
ders).

One of the objectives of the Strategy
for the Development of the Prison Adminis-
tration System for the years 2016-2020 [9] is
the development of medical services quality
for persons deprived of their liberty, equiv-
alent to those provided in the public health
system. The purpose of this objective is to
develop medical services equivalent to those
in the community, for all persons deprived
of their liberty. Concrete actions concern the
activity of the medical service at the level of
procedures and operating mechanisms. In
this regard, concrete actions are taken into
account in the area of internal procedures,
working instruments and the legislation for
providing medical assistance.

The achievement of the proposed
measures and objectives aims to ensure the
quality of the medical act, equivalent to the
community, by: ensuring professional inde-
pendence, adjusting the legislation, ensuring
an efficient management, accreditation of
the medical services, increasing the medical
professionalism.

Conclusions. In the context of the
above, we point out that adequate health is
crucial for the implementation of a complex
humanitarian policy in prisons. In order to
ensure that the international norms and the
adequate living standards for the prisoners
are met, the health care service in the pen-
itentiaries must include preventive, respon-
sive and health promotion measures. Pre-
ventive care is the basis of investigations for
newcomers, including scans of infectious dis-
eases and appropriate vaccination. Response
measures include on-site medical services.
Such services should include primary care,



bolilor infectioase si vaccinarea corespunza-
toare. Masurile de reactionare includ servicii
medicale pe loc. Astfel de servicii ar trebui sa
includa ingrijirea primara, ingrijirea psihica,
asistenta celor cu nevoi speciale, tratament
esential al bolilor si ingrijirea de urgenta.

Astfel, promovarea sanatatii si educa-
tia medicala ar trebui sa duca la o crestere a
intelegerii in penitenciare a problemelor de
sanatate care se refera la detinuti.
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In prezentul articol, prin utilizarea metodei
comparative de studiere a dreptului, a fost identificat
locul si sfera incriminatoare a infractiunii de parasi-
re a locului accidentului rutier in legislatiile penale
din statele UE. Investigarea experientei europene in
domeniu va crea premise stiintifice pentru concepe-
rea unui model de perfectionare a incriminarii statu-
ate la art. 265 C.pen. al R. Moldova. Totodata, a fost
stabilit impactul CEDO asupra legislatiei europene
privind infractiunea de parasire a locului accidentu-
lui rutier.

Cuvinte-cheie: infractiune, accident rutier, pdrd-
sire a locului accidentului rutier, lasare in primejdie etc.

In this article, using the comparative method
of studying the law, the place and the incriminating
sphere of the crime of leaving the road accident pla-
ce in the criminal laws of the EU countries have been
identified. The investigation of the European experi-
ence in the field will create scientific premises for de-
signing a model for improving the criminality stipu-
lated in art. 265 of the Criminal Code of the Republic
of Moldova. At the same time, the impact of the ECHR
on the European legislation regarding the offense of
leaving the road accident site was established.

Keywords: crime, road accident, leaving the road
accident site, leaving in danger, etc.

Introducere. In legislatia penald
nationala, infractiunea de parasire a locului
accidentului rutier este incriminata la art.
266 din Capitolul XII al Partii speciale a C.
pen. al R. Moldova [1], intitulat Infractiuni
din domeniul transporturilor.

Problematica incrimindrii infractiunii
de parasire a locului accidentului rutier este
una deosebit de complexd, fapt ce ne este
confirmat de diferitele modele de abordare
a faptei in legislatiile penale. In unele legisla-
tii penale fapta mentionata este incriminata
distinct, ca infractiune autonoma, iar in alte-
le ca forma speciald a lisérii in primejdie. In
acelasi sens, se poate mentiona ca intre anii
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Introduction: In the national criminal
law, the offense of leaving the place of the
road accident is incriminated at art. 266 of
Chapter XII of the Special Part of Criminal
Code of the Republic of Moldova [1], enti-
tled Crimes in the field of transport. The is-
sue of incrimination of the crime of leaving
the road accident site is a very complex one,
which is confirmed by the different models
of approach to the crime in criminal law. In
some criminal laws the aforementioned act is
incriminated separately, as an autonomous
crime, and in others as a special form of le-
aving in danger. In the same sense, it can be
mentioned that during 1990-1999 the oppor-



1990-1999 oportunitatea incrimindrii faptei
de parasire a locului accidentului rutier a
fost examinata in Curtile Constitutionale ale
Frantei, Germaniei, Spaniei, Croatiei, pre-
cum si in Curtea Suprema de Justitie a Cana-
dei [11, p.41].

Metode si materiale aplicate. In limi-
tele studiului acestui articol metoda priorita-
ra de cercetare a fost cea comparativa. La fel
au fost folosite metodele analizei si interpre-
tarii logice-juridice a normelor de drept pe-
nal. Suportul normativ al prezentului studiu
il formeaza legislatiile europene ale unora
dintre statele membre ale Uniunii Europene.

Continut de bazi. In C.pen. al Fran-
tei din 1992, infractiunea este incriminata in
Cartea IV Despre infractiunile si contraventiile
impotriva natiunii, statului si linistii publice,
Titlul III Despre atentdrile la puterea de stat,
Capitolul IV Privind atentatele la realizarea
justitiei, Sectiunea II Despre obstacolele la re-
alizarea justitiei. Potrivit art. 434-10 C.pen.
al Frantei, fapta conducatorului mijlocului de
transport terestru, fluvial sau maritim ori al
unui alt mijloc sau mecanism, care stiind cd se
face vinovat de comiterea oricdrui accident, de
a nu inceta circulatia si de a incerca de a se
sustrage astfel de la raspunderea penald sau ci-
vild la care poate fi supus, se pedepseste cu in-
chisoare de doi ani sau cu amenda in marime
de 200 000 de franci. Daca o asemenea fapta
se comite in conditiile prevazute de art. 221-6
sau 222-19, pedeapsa se mareste de doua ori.
La art. 221-6 C.pen. al Frantei este prevazuta
in calitate de urmare prejudiciabila lipsirea de
viatd din imprudenta, iar la art. 222-19 - pier-
derea totala a capacitatii de munca [6].

Infractiunea de parasire a locului acci-
dentului rutier poate fi imputata vinovatu-
lui chiar dacd acesta a recompensat paguba
cauzata victimei infractiunii sau daca aceas-
ta si-a retras plangerea ori accidentul a fost
unul neinsemnat si nu a cauzat un prejudi-
ciu esential. Aceastd solutie reiese din locul
incriminator al infractiunii analizate, care in
legislatia penala franceza de referinta nu este
prevazutd ca o fapta ce ar atenta la interesele
private ale persoanei, ci la interesele statului
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tunity of incriminating the fact of leaving the
accident site was examined in the Consti-
tutional Courts of France, Germany, Spain,
Croatia, as well as in the Supreme Court of
Canada [11, p.41].

Methods and materials applied. Wi-
thin the limits of the study of this article, the
priority method of research was the compa-
rative one. Likewise, the methods of analysis
and logical-legal interpretation of criminal
law norms were used. The normative support
of the present study is formed by the Euro-
pean laws of some of the member states of
the European Union.

Basic content. In Criminal Code of
France since 1992, the crime is incriminated
in Book IV On the offenses and contraven-
tions against the nation, the state and the
public silence, Title III On the attacks on
the state power, Chapter IV On the attacks
on the achievement of justice, Section II On
the obstacles on the execution of the justice.
According to art. 434-10 of Criminal Code of
France, the deed of the driver of the land, ri-
ver or maritime transport or of another means
or mechanism, knowing that he is guilty of
committing of an accident, avoiding ceasing
of traffic and of trying to evade in such a way
from criminal or civil liability to which he may
be subjected, shall be punished by imprison-
ment for two years or with a fine of up to
200,000 francs. If such a fact is committed
under the conditions provided by art. 221-6
or 222-19, the punishment is increased twi-
ce. The art. 221-6 of the Criminal Code of
France states as a harmful consequence the
reckless killing, and art. 222-19 - total loss of
work capacity [6].

The offense of leaving the place of the
road accident may be charged to the offender
even if he compensated the damage caused to
the victim of the crime or if he withdrew his
complaint or the accident was a minor one
and did not cause an essential injury. This
solution arises from the incriminating place
of the analyzed crime, which in the French
criminal law of reference is not provided as
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in domeniul infaptuirii justitiei.

Prin acest model incriminator este in-
stituitd obligatia indirecta a faptuitorului de
a ramane la fata locului. Pentru a evita sa fie
acuzat de savarsirea accidentului si de para-
sirea locului acestuia, soferul este obligat sa
se opreasca de sine statator, fara interventia
fortelor de ordine si imediat sa-si faca cunos-
cutd identitatea.

Se mentioneaza ca o asemenea aborda-
re este incorectd. Privilegiul impotriva auto
incriminarii este principiul conform caruia
statul nu poate obliga un suspect sa coopere-
ze cu acuzarea prin oferirea de probe ce l-ar
putea incrimina. Adica daca persoana rama-
ne la fata locului si adopta decizia de sine sta-
tator de a conserva locul incidentului ea isi
recunoaste vinovatia, autoincriminandu-se
prin obligatia impusa de lege de a se iden-
tifica. Prin aceasta obligatie faptuitorul este
impus sa conserve probele si astfel sa contri-
buie la propria sa invinovatire. O asemenea
solutie legislativa contravine jurisprudentei
ChEDO, potrivit careia dreptul la un proces
echitabil, in cauze penale, include ,dreptul,
pentru orice «acuzat» in sens autonom pe
care art. 6 al CEDO 1l atribuie acestui ter-
men, de a pastra tacerea si de a nu incerca
sa contribuie la propria sa incriminare” [12].

Privilegiul impotriva autoincrimina-
rii si dreptul acuzatului de a pastra tacerea,
garantii implicite ale dreptului la un proces
echitabil, au fost examinate, in mai mul-
te cauze aflate pe rol (cauza Funke contra
Frantei, 25 februarie 1993[13], Serves contra
Frantei, 1997[14]), fiind constant relevata
necesitatea interzicerii utilizarii oricaror mij-
loace de constrangere in scopul obtinerii de
probe, impotriva vointei acuzatului, precum
si faptul ca, fata de caracterul autonom al
notiunii de ,,acuzatie in materie penald”, tre-
buie considerat ca si martorul se bucura de
acest drept in masura in care prin declaratia
pe care o face s-ar putea auto incrimina [12].

In C.pen. al Bulgariei, incriminarea
este statuata la Capitolul XI Infractiuni de pe-
ricol general, Sectiunea a II-a Infractiuni im-
potriva transporturilor si telecomunicatiilor.
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a fact that would pay attention to the private
interests of the person, but to the interests of
the state in the field of justice. Through this
incriminating model is established the indi-
rect obligation of the perpetrator to remain
on the spot. In order to avoid being accused
of committing the accident and leaving its
place, the driver is obliged to stop by him-
self, without the intervention of law enforce-
ment and immediately to make his identity
known.

It is mentioned that such an approach
is incorrect. Privilege against self-incrimi-
nation is the principle that the state cannot
compel a suspect to cooperate with the pro-
secution by providing evidence that might
incriminate him. That is, if the person re-
mains on the spot and makes self-determi-
nation to preserve the place of the incident
he acknowledges the guilt, self-incriminating
by the obligation imposed by the law to iden-
tify him. By this obligation the perpetrator is
required to preserve the evidence and thus
contribute to his own guilt. Such a legislative
solution contravenes the ECHR jurispruden-
ce, according to which the right to a fair tri-
al, in criminal cases, includes “the right, for
any” accused “in the autonomous sense that
art. 6 of the ECHR assign him to this term, to
keep silent and not to try to contribute to his
own incrimination [12].

The privilege against self-incriminati-
on and the right of the accused to remain si-
lent, implicit safeguards of the right to a fair
trial, have been examined, in several pending
cases (Funke v. France, February 2, 1993
[13], Serves v. France, 1997 [14]), being con-
stantly pointed out the need to prohibit the
use of any means of restraint for the purpose
of obtaining evidence, against the will of the
accused, as well as the fact that, compared
to the autonomous character of the notion
of “charge in criminal matters”, it must be
considered that the witness enjoys this right
to the extent that by the statement it makes it
could self-incriminate” [12].

In Criminal Code of Bulgaria, the cri-



Fapta de parasirea locului accidentului rutier
nu este prevazuta ca o infractiune distincta
cu un regim autonom de incriminare, ci ca o
forma agravanta a infractiunii de incdlcare a
regulilor de securitate a circulatiei.

In conformitate cu art. 342 alin. (1)
C.pen. al Bulgariei, constituie infractiune
fapta prin care persoana care incalcd regu-
lile de circulatie atunci cand conduce un an-
samblu rulant pe calea ferata, o aeronava, un
autovehicul, un vas, un vehicul de lupta sau
0 masina speciala, permitand producerea va-
tamarii corporale sau decesul altuia. Fapta se
pedepseste cu inchisoare de pana la doi ani
sau cu probatiune. In conformitate cu alin.
(2) al aceluiasi articol, aceeasi pedeapsa se
aplica si unui lucrdtor sau functionar din
transporturi care incalca regulile de exploa-
tare ori cerintele de calitate privind repararea
materialului rulant, a drumurilor sau a echi-
pamentelor, permitdnd producerea vatama-
rii corporale ori moartea cuiva [2].

Potrivit alin. (3) al art. 342 C.pen. al
Bulgariei, daca in urma savarsirii faptei pre-
vazute la alineatele precedente a fost pricinu-
ita altei persoane, in mod intentionat, moar-
tea, vatamarea corporala sau daune materiale
insemnate, pedeapsa este:

(a) in cazul producerii de pagube ma-
teriale insemnate — inchisoarea de la un an la
zece ani;

(b) in caz de vatamare corporala mo-
deratd sau grava a uneia sau mai multor per-
soane, cu sau fara pagube materiale, inchi-
soarea de la trei la doisprezece ani;

(c) in cazul provocarii decesului une-
ia sau mai multor persoane, cu sau fara
consecintele mentionate la lit. a) si b), inchi-
soarea de la zece la doudzeci de ani, iar in ca-
zuri deosebit de grave — de la cincisprezece la
douazeci de ani sau detentiunea pe viata [2].

La art. 343 alin. (1) C.pen. al Bulgariei
este consacratd raspunderea penald pentru
fapta prevazuta la art. 342 alin. (3), insd la
care urmarile prejudiciabile survin din culpa.
Potrivit textului incriminator, atunci cand in
urma savarsirii faptei de la articolul prece-
dent, din culpa, sunt pricinuite:
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minality is stated in Chapter XI Offenses of
general danger, Section II Offenses against
transport and telecommunications. The act
of leaving the place of the road accident is
not provided as a distinct crime with an au-
tonomous regime of incrimination, but as an
aggravating form of the offense of violating
the traffic safety rules. According to art. 342
paragraph (1) of Criminal Code of Bulgaria a
deed is considered a crime by which the per-
son who violates the traffic rules when driving
a rolling stock, an aircraft, a vehicle, a ship, a
fighting vehicle or a special machine, allowing
the injury or death of another. The offense is
punishable by imprisonment for up to two
years or with probation. According to para-
graph (2) of the same article, the same pe-
nalty also applies to a transport worker or
civil servant who violates the operating ru-
les or the quality requirements regarding the
repair of rolling stock, roads or equipment,
allowing the injury or death of someone [2].

According to paragraph (3) of art.
342 of the Criminal Code of Bulgaria, if, as
a result of the act provided for in the pre-
ceding paragraphs, it was intentionally cau-
sed to another person, death, personal injury
or material damage, the punishment is the
following:

(a) in the case of significant material
damage - imprisonment from one year to ten
years;

(b) in the case of moderate or serious
bodily injury of one or more persons, with
or without material damage, imprisonment
from three to twelve years;

(¢) in the case of the death of one or
more persons, with or without the con-
sequences mentioned in letter “a” and “b”,
imprisonment from ten to twenty years, and
in particularly serious cases - from fifteen to
twenty years or life imprisonment [2].

The art. 343 paragraph (1) of the Crimi-
nal Code of Bulgaria is dedicated to the crimi-
nal liability for the deed stipulated in art. 342
paragraph (3), but in which the harmful con-
sequences arise from guilt. According to the
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(a) pagube materiale semnificative, pe-
deapsa este inchisoarea de pana la un an sau
probatiune;

(b) vatamare corporala grava sau mo-
derata, indiferent daca sunt sau nu prezente
consecintele mentionate la litera a), pedeapsa
este inchisoarea de pana la patru ani pentru
vatamare corporala grava si pana la trei ani
sau probatiune pentru vatamarea corporala
moderata;

(c) moartea, indiferent daca s-au pro-
dus sau nu consecintele prevazute la litera a),
pedeapsa este inchisoarea de la doi la sase
ani, iar in cazurile deosebit de grave — inchi-
soarea de la trei la zece ani.

Parasirea locului accidentului ruti-
er este consacrata ca o varianta agravanta a
infractiunii de la art. 343 alin. (1) C.pen. al
Bulgariei. Potrivit dispozitiei incriminatoare,
daca fapta a fost savarsita in stare de ebrieta-
te sau ca urmare a consumului de substante
narcotice sau de analogi ai acestora ori daca
a avut loc vatdmarea corporala sau decesul a
mai mult de o persoana ori daca faptuitorul
a fugit de la fata locului, ori a condus auto-
vehiculul fara a detine capacitatea necesara
potrivit legii, ori daca s-a produs prin locul
marcat ca trecere pentru pietoni, pedeapsa
este:

a) in caz de vatamare corporala grava
sau medie - inchisoare de la un an la sase ani,
iar in cazuri deosebit de grave — de la doi ani
la zece ani;

b) in caz de deces — inchisoarea de la
trei la cincisprezece ani, iar in cazuri deose-
bit de grave — inchisoarea de la cinci la cinci-
sprezece ani, iar in cazuri deosebit de grave
- inchisoarea de la doi la zece ani [2].

In C.pen al Finlandei din 1889 raspun-
derea penald pentru parasirea locului acci-
dentului rutier este prevazuta in Sectiunea
11 situata la Capitolul 23 cu titlul general de
Infractiuni privind traficul rutier. Potrivit
textului de lege, soferul unui vehicul cu motor
sau al unui tramvai, care este parte la un acci-
dent si nu reuseste sd opreascd imediat si sd il
ajute pe cel ranit in conditii conforme proprii-
lor abilitdti, va fi condamnat pentru pdardsirea

incriminating text, when, following the deed
of the preceding article, the fault is caused:

(a) significant material damage, the
sentence is imprisonment of up to one year
or probation;

(b) serious or moderate bodily injury,
whether or not the consequences referred to
point a) are present, the punishment is im-
prisonment for up to four years for serious
bodily injury and up to three years or proba-
tion for moderate bodily injury;

(c) death, whether or not the con-
sequences provided for in point (a) have
occurred, the punishment is imprisonment
from two years to six years, and in parti-
cularly serious cases - imprisonment from
three to ten years.

Leaving the place of the road accident
is enshrined as an aggravating variant of the
offense under art. 343 paragraph (1) of the
Criminal Code of Bulgaria. According to
the incriminating provision, if the deed was
committed in a state of intoxication or as a
result of the consumption of narcotic substan-
ces or their analogues or if the bodily injury or
death of more than one person occurred or if
the perpetrator fled from the scene, either dro-
ve the vehicle without possessing the necessary
capacity according to the law, or if it occurred
through the place marked as pedestrian cros-
sing the penalty is:

a) in case of serious or medium bodi-
ly injury - prison from one year to six years,
and in particularly serious cases - from two
years to ten years;

b) in case of death - imprisonment from
three to fifteen years, and in particularly seri-
ous cases - imprisonment from five to fifteen
years, and in particularly serious cases - im-
prisonment from two to ten years [2].

In the Criminal Code of Finland of
1889 the criminal liability for leaving the
place of the road accident is provided in Sec-
tion 11 located in Chapter 23 with the gene-
ral title of Offenses concerning road traffic.
According to the text of the law the driver of
a motor vehicle or tram, who is part of an ac-



locului unui accident de circulatie la plata
unei amenzi sau cu maxim un an de inchisoa-
re, cu exceptia situatiei in care o pedeapsd mai
severd este prevdzutd in lege pentru aceeasi
fapta [5].

Din norma analizata mai sus reiese ca
faptuitorul este obligat sa il ajute pe cel ranit
in conditii conforme propriilor abilitdti, in caz
contrar fiind supus riscului de a fi pedepsit
penal. Obligatia de asistenta este impusa in-
tru respectarea dreptului la viatd al victimei,
dar totodata asigura si respectarea libertatii
persoanei prin obligatia limitativd exprimata
prin faptul ca legiuitorul impune asistenta in
limitele si optiunile pe care le are vinovatul.

Prin urmare, consideram ca reglemen-
tarea infractiunii de parasire a locului acci-
dentului rutier de catre legislatia finlandeza
este oarecum mai echilibrata si proportionala
principiilor fundamentale ale dreptului pe-
nal. Acest lucru se datoreaza faptului ca este
prevazut expres ca persoana este condam-
natd pentru parasirea locului unui accident
de circulatie, cu exceptia cazului in care o
pedeapsd mai severd este prevazutda pentru
aceeasi fapta de un alt articol. Prin aceasta
legiuitorul exclude posibilitatea de tragere la
raspundere penala de doua ori pentru una si
aceeasi fapta.

Totodatd, prin sintagma ,,nu reuseste sd
opreascd imediat”, anumite situatii de exonera-
re de raspundere penala opereaza atunci cand:

- faptuitorul nu reuseste sa opreasca
imediat din cauza unor defectiuni tehnice ale
automobilului sau a unei defectiuni surveni-
te de pe urma accidentului;

- faptuitorul nu reuseste sa opreasca
imediat autovehiculul din cauza starii sale de
sanatate rezultate dupa impact;

- faptuitorul nu reuseste sa opreasca
imediat autovehiculul din cauza nerealizarii
coliziunii, in cazul cand are loc un accident
neinsemnat.

Nu mai putin importante pentru stu-
diul comparativ al infractiunii de parasire a
locului accidentului rutier il constituie legisla-
tiile penale ale statelor baltice (Letonia, Litua-
nia si Estonia), state membre ale UE provenite
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cident and fails to stop immediately and help
the injured person under conditions according
to their abilities, will be sentenced to leave the
place of a traffic accident with the payment of
a fine or a maximum of one year of imprison-
ment, unless a more severe sentence is provi-
ded for in the law for the same act [5]

From the norm analyzed above it ap-
pears that the perpetrator is obliged to help
the injured person under conditions accor-
ding to his abilities, otherwise being subjected
to the risk of being penalized. The obligation
of assistance is imposed in order to respect
the right to life of the victim, but also ensures
the freedom of the person through the limi-
ting obligation expressed by the fact that the
legislator imposes the assistance within the
limits and the options that the culprit has.

Therefore, we consider that the regu-
lation of the offense of leaving the accident
site by the Finnish legislation is somewhat
more balanced and proportional to the fun-
damental principles of criminal law. This is
because it is expressly provided that the per-
son is sentenced to leave the place of a traffic
accident, unless a more severe punishment is
provided for the same act by another article.
In this way the legislator excludes the pos-
sibility of being penalized twice for one and
the same deed.

At the same time, the phrase “fails
to stop immediately”, certain situations of
exemption from criminal liability operate
when:

- the perpetrator fails to stop immedia-
tely due to technical failures of his car due to
a malfunction caused by the accident;

- the perpetrator fails to immediately
stop the vehicle due to his or her health after
the impact;

- the perpetrator fails to stop the vehi-
cle immediately due to the collision failure,
in the event of a minor accident.

The criminal law of the Baltic States
(Latvia, Lithuania and Estonia) EU Mem-
ber States from the ex-Soviet area is no less
important for the comparative study of the
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din spatiul ex-sovietic. Avand o conjunctura
istoricd comuna de dezvoltare cu Republica
Moldova, legislatiile penale ale tarilor sus-
mentionate comporta un interes predilect in
ceea ce priveste evaluarea gradului de evolutie
a reglementarii privitoare la infractiunea de
parasire a locului accidentului rutier.

In C.pen. al Estoniei din 2002 nu era
prevazuta o incriminare distincta referitoare
la infractiunea de parasire a locului acciden-
tului rutier. De asemenea, in cuprinsul Partii
speciale a fostei legislatii penale estone nu
era prevazut un Capitol destinat incrimina-
rii infractiunilor din domeniul transporturi-
lor. In Capitolul 11 intitulat Infractiuni con-
tra securitatii publice si a ordinii publice era
prevazuta raspunderea penald pentru doud
fapte care atentau la securitatea in domeniul
transporturilor: incdlcarea regulilor de securi-
tate a circulatiei sau de exploatarea transpor-
turilor mecanice de cdtre persoana care se afld
la conducerea transportului mecanic (art. 204
C.pen. al Estonei din 2002) si alte incdlcari
ale regulilor de securitate a circulatiei si de ex-
ploatare a mijloacelor de transport (art. 205
C.pen. al Estonei din 2002).

In Codul penitenciar al Estoniei, intrat
in vigoare la 01.05.2015, raspunderea penala
pentru infractiunile in domeniul circulatiei
rutiere este consacrata la Capitolul 23 Fapte
savdrsite cu vinovdtie in domeniul securitdatii
circulatiei. La art. 4232 C. penitenciar al Esto-
niei este prevazuta fapta de Consum de cdtre
conducdtorul mijlocului de transport a alco-
olului, substantelor narcotice sau psihotrope
dupad incalcarea regulilor de circulatie sau de
exploatare a mijloacelor de transport, precum
si pardsirea loculului accidentului rutier.

Potrivit normei incriminatoarea, este
pedepsita cu inchisoare de péana la cinci ani
fapta de consumare a alcoolului, substantelor
narcotice sau psihotrope de cdatre conducdtorul
unui mijloc de transport, imediat dupa incal-
carea regulilor de circulatie rutierd sau de ex-
ploatare a mijlocului de transport, incdlcare ce
a cauzat din imprudentd daune grave sandttii
sau chiar decesul persoanei, cu conditia confir-
madrii starii de ebrietate, precum si pdrdsirea lo-

crime of leaving the road accident. Having a
common historical context of development
with the Republic of Moldova, the criminal
laws of the aforementioned countries carry
a particular interest in assessing the degree
of evolution of the regulation regarding the
offense of leaving the road accident site.

In Criminal Code of Estonia from 2002
there was no provision for a separate crimi-
nal offense regarding the offense of leaving
the road accident site. Also, in the system of
the Special Part of the former Estonian cri-
minal law there was no provision for a Chap-
ter intended to incriminate transport offen-
ses. In Chapter 11, entitled Offenses against
public security and public order, the criminal
liability was provided for two acts that poin-
ted to the security in the field of transport: vi-
olation of traffic safety rules or exploitation of
mechanical transport by the person in charge
of mechanical transport (art. 204 of the Cri-
minal Code of Estonia from 2002) and other
violations of the rules of traffic safety and the
exploitation of the means of transport (art. 205
of the Criminal Code of Estonia from 2002).

In the Penitentiary Code of Estonia,
which entered into force on 01.05.2015, the
criminal liability for offenses in the field of
road traffic is enshrined in Chapter 23 Acts
committed with guilt in the field of traffic
safety. The art. 4232 of the Penitentiary Code
of Estonia stipulates the act of Consumption
by the driver of the means of transport of alco-
hol, narcotic or psychotropic substances after
the violation of the rules of movement or ex-
ploitation of the means of transport, as well as
leaving the place of the road accident.

According to the incriminating rule,
the driver of a transport vehicle is punished
with imprisonment for up to five years
for the consumption of alcohol, narcotic or
psychotropic substances, immediately after the
violation of the rules of road traffic or of ex-
ploitation of the vehicle, violation that caused
by recklessly serious damage to the health or
even death of the person, provided the conditi-
on of drunkenness is confirmed, as well as the
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cului accidentului rutier de cdtre conducdtorul
care a comis accidentul, urmatd de survenirea
consecintelor mentionate mai sus [3].

Din textul de lege pot fi desprine doua
modalitati normative de comitere a infracti-
unii:

1. consumul de alcool, substante nar-
cotice sau psihotrope de catre conducétorul
unui mijloc de transport, imediat dupa in-
calcarea regulilor de circulatie rutiera sau de
exploatare a mijlocului de transport, incalca-
re ce a cauzat din imprudenta daune grave
sanatatii sau chiar decesul persoanei, cu con-
ditia confirmarii starii de ebrietate;

2. parasirea locului accidentului rutier
de catre conducatorul care a comis acciden-
tul, urmatd de cauzarea din imprudentd a
unei daune grave sanatatii sau chiar decesul
persoanei.

Fapta de parasire a locului accidentului
rutier incriminata in C. penitenciar al Esto-
niei la art. 423%este o infractiune de drept co-
mun, intrucat anumite modalitati speciale de
comitere ale acesteia sunt incriminate intr-o
lege speciala, si anume, Legea circulatiei ru-
tiere din 17.06.2010 [10].

La art. 236 al respectivei Legi este
descrisa infractiunea de mneraportare a
savarsirii unui accident rutier, potrivit caru-
ia conducatorului auto implicat in accident
care incalcd cerintele legale de sesizare despre
savdrsirea unui accident rutier i se poate apli-
ca amenda in suma de pana la 300 de unitati
conventionale (conform cuantumului statal),
arest sau privarea de dreptul de a conduce
mijlocul de transport pe termen de pana la
12 luni [10].

De asemenea, la art.237 al aceleiasi legi
este prevazutd raspunderea penald pentru
parasirea locului accidentului rutier sau ldsa-
rea in primejdie fard a acorda primul ajutor
victimelor accidentului rutier. In conformi-
tate cu textul incriminator, se considera in-
fractiune actiunea de parasire a locului acci-
dentului rutier sau ldsarea in primejdie fdrd
acordarea ajutorului victimelor accidentului
rutier. O asemenea faptd se pedepseste cu
amenda in cuantum de pana la 300 de unitati
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departure of the road accident by the driver
who committed the accident, followed by the
consequences mentioned above [3].

There are two normative ways of com-
mitting the crime from the law text:

1. the consumption of alcohol, narcotic
or psychotropic substances by the driver of a
means of transport, immediately after the vi-
olation of the rules of road traffic or of explo-
itation of the means of transport, violation
that caused by recklessness serious damages
to the health or even the death of the person,
with confirmation of the state of intoxicati-
on;

2. leaving the place of the road accident
by the driver who committed the accident,
followed by the reckless cause of serious
health damage or even the death of the per-
son.

The deed of leaving the road accident
site incriminated in the Estonian Penitenti-
ary at art. 423% is a common law offense, as
certain special ways of committing it are in-
criminated in a special law, namely the Road
Traffic Law of 17.06.2010 [10].

The art. 236 of the respective law is de-
scribing the offense of not reporting a road
accident, according to which the driver in-
volved in an accident that violates the legal
reporting requirements regarding the com-
mission of a road accident can be fined up
to 300 conventional units (according to the
state amount), arrest or deprivation of the ri-
ght to drive the means of transport for up to
12 months [10].

Also, in art.237 of the same law the
criminal liability for leaving the place of the
road accident or leaving in danger without
providing first aid to the victims of the road
accident is provided. According to the incri-
minating text, the act of leaving the place of
the road accident or leaving it in danger wi-
thout granting the help of the victims of the
road accident is considered criminal. Such an
offense is punishable by a fine in the amount
of up to 300 conventional units (according
to the state amount), arrest or deprivation of
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conventionale (conform cuantumului statal),
arest sau privarea de dreptul de a conduce
mijlocul de transport pe termen de pana la
24 de luni [10].

Cu referinta la C.pen. al Lituaniei, pu-
tem mentiona ca in pofida existentei unui
grup de infractiuni care atenteaza la regimul
de securitate al circulatiei rutiere, prevazute
la Capitolul XXI intitulat Infractiuni impo-
triva securitdatii circulatiei rutiere, parasirea
locului accidentului rutier nu cunoaste o in-
criminare distincta. Inexistenta unei norme
speciale face ca fapta sa cada sub incidenta
normei generale prevazute la art. 141 Cod
Penal al Lituaniei, si anume, Ldsarea in pri-
mejdie atunci cand sunt intrunite cerintele
continutului constitutiv al infractiunii. Po-
trivit textului de lege, constituie infractiune
fapta vinovatului care nu acordd ajutorul
necesar victimei, aflat in situatie periculoa-
sd pentru viatd, actiune care a dus la decesul
victimei sau la alte urmdri grave. Asemenea
fapta poate fi pedepsita cu munca neremune-
rata sau cu amenda in suma de pana la cinci
salarii minime [7].

Acest model legislativ este caracteristic
si pentru C.pen. al Letoniei, in care la Capi-
tolul XXXIX Infractiunile si incalcdrile penale
impotriva securitdtii circulatiei rutiere nu este
prevazuta raspunderea penala pentru parasi-
rea locului accidentului rutier. Va deveni apli-
cabila si in acest caz norma privitoare la lasa-
rea in primejdie prevazuta la art. 144 C.pen.
al Letoniei, cu conditia intrunirii semnelor
constitutive ale infratiunii. Potrivit textului de
lege, reprezinta infractiune fapta care consta
in actiunea persoanei responsabile de ingrijirea
victimei, avand posibilitatea acordarii primu-
lui ajutor in situatii periculoase pentru viatd,
nu a oferit asistenta necesard sau singur a creat
un astfel de pericol. Pedeapsa prevazuta pen-
tru fapta data este sub forma de amenda sau
de restrictionarea libertatii, arest, sau privare
de libertate pe termen de pana la doi ani [8].

Un alt punct de reper al prezentului
studiu il formeaza legislatia penala a Roma-
niei. In Cod penal roman, intrat in vigoa-
re la 01.02.2014 prin Legea nr. 187/2012 de

the right to drive the means of transport for
up to 24 months [10].

With reference to Criminal Code of
Lithuania, we can mention that despite the
existence of a group of offenses that violates
the road safety regime, provided for in Chap-
ter XXI entitled Offenses against the safety of
road traffic, leaving the road accident site
does not know a distinct criminality. The ab-
sence of a special norm causes the deed to
fall under the general norm provided in art.
141 Lithuania Criminal Code, and namely,
leaving in danger when the requirements of
the content of the offense are met. Accor-
ding to the law, it is an offense for the offender
to not provide the necessary assistance to the
victim, who is in a life-threatening situation,
an action that led to the death of the victim
or other serious consequences. Such an action
can be punished with unpaid work or a fine
of up to five minimum wages [7].

This legislative model is also characte-
ristic to Criminal Code of Latvia, where in
Chapter XXXIX Criminal offenses and vio-
lations against the security of the road traffic
is not provided criminal liability for leaving
the road accident place. In this case, the rule
regarding the endangerment provided in art.
144 of Criminal Code of Latvia provided that
the constituent signs of the offence are met.
According to the text of the law, it is a crime
which consists in the action of the person res-
ponsible for the care of the victim, having the
possibility of providing first aid in life-threate-
ning situations, did not provide the necessary
assistance or alone created such a danger. The
punishment provided for the deed is in the
form of a fine or restriction of liberty, arrest,
or deprivation of liberty for up to two years
[8].

Another landmark of this study is the
criminal law of Romania. In the Romani-
an Criminal Code, entered into force on
01.02.2014 by Law No. 187/2012 implemen-
ting the Law No. 286/2009 [9], the legislator
introduced a special chapter in which the
facts regarding public safety are incrimina-
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punere in aplicare a Legii nr. 286/2009(9],
legiuitorul a introdus un capitol special in
care sunt incriminate faptele care privesc si-
guranta publica. Sediul normativ este situat
in Titlul VII Infractiuni contra sigurantei pu-
blice, Capitolul II cu denumirea Infractiuni
contra circulatiei pe drumurile publice.

La art.338 C.pen. al Romaniei [4]este
prevazuta infractiunea de pdrdsire a locu-
lui accidentului rutier ori modificarea ur-
melor acestuia cu urmatoarea formulare le-
gislativa pdrasirea locului accidentului, fdard
incuviintarea politiei sau a procurorului care
efectueazd cercetarea locului faptei, de cdtre
conducdtorul vehiculului sau de cdtre instruc-
torul auto, aflat in procesul de instruire, ori
de cdtre examinatorul autoritdtii competente,
aflat in timpul desfdasurarii probelor practice
ale examenului pentru obtinerea permisului
de conducere, implicat intr-un accident de
circulatie, se pedepseste cu inchisoarea de la
2 la 7 ani. Potrivit alin. (2) al aceluiasi articol,
cu aceeasi pedeapsa se sanctioneaza si fap-
ta oricarei persoane de a modifica starea lo-
cului sau de a sterge urmele accidentului de
circulatie din care a rezultat uciderea sau va-
tamarea integritatii corporale ori a sanatatii
uneia sau mai multor persoane, fara acordul
echipei de cercetare la fata locului.

Cazurile de exonerare de raspundere
penala pentru parasirea locului accidentu-
lui rutier sunt prevazute la art. 338 alin. (3)
C.pen. al Romanei. In conformitate cu textul
de lege nu constituie infractiune de parasirea
locului accidentului cand:

a) in urma accidentului s-au produs
doar pagube materiale;

b) conducatorul vehiculului, in lipsa al-
tor mijloace de transport, transporta el insusi
persoanele ranite la cea mai apropiata unitate
sanitara in masura sa acorde asistenta medi-
cala necesara si la care a declarat datele per-
sonale de identitate si numarul de inmatri-
culare sau inregistrare a vehiculului condus,
consemnate intr-un registru special, daca se
inapoiaza imediat la locul accidentului;

¢) conducatorul autovehiculului cu re-
gim de circulatie prioritara anunta de indata

(stiinte juridice, nr. 10/ 2019, ISSN 1857-0976)

ted. The normative headquarters is located
in Title VII Offenses against public safety,
Chapter II with the name Offenses against
movement on public roads.

In Art.338 of the Criminal Code of Ro-
mania [4], the offense of leaving the place of
the road accident or the modification of its
traces with the following legislative formula-
tion is planned to leave the place of the acci-
dent, without the approval of the police or the
prosecutor conducting the investigation of the
place of the crime, by the driver of the vehicle
or by the car trainer, in the training process,
or by the examiner of the competent authority,
who is in the course of carrying out the practi-
cal tests of the exam for obtaining the driving
license, involved in a traffic accident, is pu-
nished by imprisonment from 2 to 7 years.

According to paragraph (2) of the same
article with the same punishment, the act of
any person is also sanctioned to change the
state of the place or to delete the traces of the
traffic accident which resulted in the killing
or the injury of the bodily integrity or of the
health of one or more persons, without the
consent of the on-site team.

The cases of exemption from the cri-
minal liability for leaving the road accident
place are provided in art. 338 paragraph (3)
of the Criminal Code of Romania. According
to the law, it is not a crime to leave the acci-
dent site when:

a) as a result of the accident only mate-
rial damage occurred;

b) the driver of the vehicle, in the ab-
sence of other means of transport, transports
himself the injured persons to the nearest
health unit able to provide the necessary me-
dical assistance and to which he has declared
the personal identity data and the registrati-
on number or registration of the driven ve-
hicle, recorded in a special register, if imme-
diately returned to the accident site;

¢) the driver of the motor vehicle with
priority traffic regime immediately announ-
ces the police, and after the completion of
the mission, is presented at the headquarters
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politia, iar dupa terminarea misiunii se pre-
zinta la sediul unitatii de politie pe a carei raza
de competenta s-a produs accidentul, in ve-
derea intocmirii documentelor de constatare;

d) victima paraseste locul faptei, iar
conducatorul de vehicul anunta imediat
evenimentul la cea mai apropiata unitate de
politie.

Concluzii. In urma studiului com-
parativ efectuat in cadrul acestui articol, in
functie de locul de situare a normelor incri-
minatoare destinate infractiunii de parasire
a locului accidentului rutier, putem face ur-
matoarea clasificare a legislatiilor penale de
referinta:

— legislatii penale in care infractiunea
de parasire a locului accidentului rutier este
incriminata ca infractiune contra justitiei
(Franta);

— legislatii penale in care parasirea lo-
cului accidentului rutier este incriminata ca
infractiune ce atenteaza la securitatea circu-
latiei rutiere (Finlanda, Bulgaria, Romania,
Estonia);

— legislatii penale in care parasirea lo-
cului accidentului rutier nu este incriminata
in mod distinct, fapta putand fi calificata pe
baze generale ca lasare in primejdie, in cazul
in care sunt intrunite elementele componen-
te ale infractiunii (Lituania, Letonia).

Referinte bibliografice:

1. Codul Penal al Republicii Moldova
nr.985 din 18.04.2012, in M.O. nr.72-74
din 14.04.2009.

2. Cod penal al Bulgariei. http://codexpe-
nal.just.ro/laws/Cod-Penal-Bulgaria-RO.
html.

3. Cod penitenciar al Estoniei. https://
vl.juristaitab.ee/ru/zakonodatelstvo/
penitenciarnyy-kodeks  (accesat la
10.10.2019).

4. Codul penal al Romaniei (Legea nr.
286/2009), Publicat in Monitorul Ofici-
al, Partea I, nr. 510 din 24/07/2009, care

of the police unit on whose area of compe-
tence the accident occurred, in order to draw
up the verification documents;

d) the victim leaves the scene, and the
driver immediately announces the event to
the nearest police station.

Conclusions.

As a result of the comparative study
carried out in this article, depending on the
location of the incriminating norms inten-
ded for the offense to leave the place of the
road accident, we can make the following
classification of the criminal reference law:

1. Criminal laws in which the offense of
leaving the road accident site is incriminated
as an offense against justice (France);

2. Criminal laws in which leaving the
place of the road accident is incriminated as
an offense that threatens the safety of road
traffic (Finland, Bulgaria, Romania, Estonia);

3. Criminal laws in which leaving the
place of the road accident is not incriminated
separately, the act can be qualified on a gene-
ral basis as leaving in danger, if the compo-
nent elements of the crime are met (Lithua-
nia, Latvia).

a intrat in vigoare la data de 1 februarie
2014, actualizat la data de 23 octombrie
2014.

5. The Penal Code of Finland (39/1889;
amendments up to 650/2003 includ-
ed), https://www.finlex.fi/en (vizitat la
09.10.2019).

6. Yronosubiil kogekc ®Ppanumm / Hayu.
pexn. J1.B. Tonosko, H.E. KpbinoBoi; iep. ¢
¢&p. n npepucn. H.E. Kpsutosoit. — CI16.:
IOpupnuecknit nentp Ilpecc, 2002. —
C. 35. — 650 c. — ISBN 5-94201-063-3.,
https://ru.wikipedia.org.

7. Yronosubil Komekc JlarBmiickom Pe-



10.

crryommkm: [IpuaaT 8 uronsa 1998 ropa;
Beemen B penictBue ¢ 1 ampensa 1999
roga, http://law.edu.ru/norm/norm.asp
(accesat la 11.10.2019).

Yronosubi kogekc JIutosckon Pecrry-
Omvku: YTBepxkaeH 26 ceHTsa0psa 2000
roga 3akoHoM Ne VIII-1968.http://law.
edu.ru/norm/norm.asp (accesat la
11.10.2019).

Legea nr. 187/2012 pentru punerea in
aplicare a Legii nr. 286/2009 privind Co-
dul penal, publicata in Monitorul ofici-
al al Romaniei, partea I, nr. 757 din 12
noiembrie  2012http://legislatie.just.ro/
Public/ (accesatla 18.09.2019).

3aKOH 0 OPOXXHOM JBIDKeHMN. [IpnHAT
17.06.2010 RT I 2010, 44, 261 Bcrynun

11.

12.

13.

14.

(stiinte juridice, nr. 10/ 2019, ISSN 1857-0976)

B cwry 01.07.2011, https://v1.juristaitab.
ee/sites/www.juristaitab.ee/ (accesat la
12.10.2019).

Vitalie Stati., doctor in drept, conf. uni-
versitar.Aspecte teoretice si practice pri-
vind aplicarea raspunderii penale pentru
infractiunile in domeniul transportului
auto. Revista Institutului National de
Justitie nr. 2, 2009.
Dreptul-martorului-de-a-nu-se-autoin-
crimina/ https://www.legal-land.ro/(vi-
zitat la 15.10.2019).

CASE OF FUNKE v. FRANCE (Applica-
tion no. 10828/84) 25 February 1993.
Jurisprudenta CEDO.com, CEDO, sectia
I11, decizia Serves v. Franta, 4 mai 2000,
38642/97.

Despre autori

George-Marius TICAL,

doctor in drept, profesor universitar,
Universitatea ,,Andrei Saguna”,
Constanta, Romdnia

tel.: +40213114817

Ana CHIRUTA,

master in drept, doctorand,
Academia ,,Stefan cel Mare” a MAI,
e-mail: chiruta.ana@mail.ru

tel.: 068439966

187

About authors
George-Marius TICAL,
PhD, associate professor,

University “Andrei Saguna”,
Constanta, Romania
tel.: +40213114817

Ana CHIRUTA,

master in law, PhD student,
Academy “Stefan cel Mare” of MIA,
e-mail: chiruta.ana@mail.ru

tel.: 068439966



( Anale stiintifice ale Academiei ,Stefan cel Mare” a MAl al Republicii Moldova )

CZU 341.44

RESPECTAREA DREPTURILOR
PERSOANEI iN PROCESUL
EXTRADARII

Vasile BUZDUGAN,
doctorand, Academia ,Stefan cel Mare” a MAI

DOI 10.5281/zenodo0.3871529

RESPECT FOR PERSON’S
RIGHTS IN THE EXTRADITION
PROCESS

Vasile BUZDUGAN,
PhD student, Academy “Stefan cel Mare” of MIA

Institutia extradarii se caracterizeaza ca
fenomenul care a suferit multiple modificari si
s-a perfectionat multilateral in urma dezvoltarii
relatiilor interstatale.

Simplificarea regimurilor de trecere a fronti-
erei de stat care a permis libera circulatie a oamenilor
intre state, precum si progresul in domeniul tehno-
logiilor informationale, creeaza anumite dificultati
in procesul analizei institutiei extradarii.

Una dintre aceste probleme reprezinta rapor-
tul dintre institutia extradarii si aplicarea acesteia in
raport cu drepturile si libertatile fundamentale ale
omului si protectia acestora.

Cuvinte-cheie: extrdadare, drepturile si libertdtile
fundamentale, libera circulatie, conventie, pact, asistentd

juridicd internationald.

The institution of extradition is characterized
as a phenomenon that has undergone multiple chan-
ges, and has improved multilaterally as a result of the
development of interstate relations.

The simplification of the state border cros-
sing regimes, which allowed the free movement of
people between states, as well as the progress in the
field of information technologies, creates certain di-
fliculties in analyzing the institution of extradition.

One of these problems is the correlation
between the institution of extradition and its appli-
cation in relation to human rights and fundamental
freedoms and their protection.

Keywords: extradition, fundamental rights and
[freedoms, free movement, convention, pact, international

legal assistance.

Introducere. Pentru asigurarea unei
lupte eficiente cu criminalitatea in conditi-
ile actuale, majoritatea statelor au acceptat
de a utiliza in dreptul lor intern elemente ale
dreptului international.

Asistenta juridica internationald in
materie penala ocupa un loc important in
cadrul asistentei juridice internationale in
general si constituie o expresie a colabora-
rii dintre statele suverane, colaborare menita
sa consolideze solidaritatea internationald in
lupta contra fenomenului criminalitatii.

Metode aplicate si materiale utiliza-
te. In scopul realizirii obiectivului trasat, in
respectivul articol stiintific au fost utilizate:
metoda logica (bazatd pe analiza inductiva si
deductiva) si metoda comparativa.

La fel, la elaborarea respectivei lucrari
accentul a fost pus pe practica si standarde-
le CEDO. Au fost examinate cauza Tomasi
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Introduction. In order to ensure an ef-
fective fight against crime under the current
conditions, most states have agreed to use in
their domestic law elements of international
law.

International legal assistance in crim-
inal matters occupies an important place in
the international legal assistance in general
and is an expression of the collaboration be-
tween the sovereign states, the collaboration
meant to strengthen international solidar-
ity in the fight against the phenomenon of
crime.

Methods applied and materials used.
In order to achieve the objective set, in this
scientific article were used: the logical meth-
od (based on inductive and deductive analy-
sis) and the comparative method.

Similarly, in the elaboration of the re-



c. Frantei, Cauza Ase of Fox, Campbell and
Hartley c. Regatului Unit, Cauza Soering c.
Regatului Unit.

Rezultate obtinute si discutii. Obli-
garea de a respecta si a proteja drepturile si
libertatile fundamentale ale persoanei se afla
intr-o situatie de interdependenta cu institu-
tia extradarii.

Adoptarea documentelor de baza in
domeniul drepturilor omului a determinat
consolidarea standardelor internationale de
protectie si, in plus, a influentat crearea me-
canismelor de control, sub forma de institutii
internationale ce au drept scop de a asigura
ca aceste drepturi nu vor fi incalcate.

Astfel de tratate internationale sunt:
Conventia Europeana pentru Apararea Drep-
turilor Omului si a Libertatilor Fundamen-
tale [9], Pactul international al Organizatiei
Natiunilor Unite cu privire la drepturile civi-
le si politice [15] precum si Conventia ONU
impotriva Torturii i altor Pedepse ori Trata-
mente cu Cruzime, Inumane sau Degradante
[10], acestea si alte tratate internationale au
dus la anumite schimbari pozitive in aborda-
rea institutiei extradarii, care au fost dictate
de necesitatea asigurarii drepturilor omului
in implementarea cooperarii internationale
in materie penala.

Constatam ca acordarea asistentei juri-
dice internationale in materie penald, inclu-
siv extradarea, contribuie esential la realiza-
rea scopului urmaririi penale, insa aplicarea
acestei institutii in niciun caz nu trebuie
sa depaseasca limita admisibild de tratate
internationale in domeniul protectiei drep-
turilor omului.

Standardele in domeniul respectarii si
apararii drepturilor omului isi gasesc aplica-
tibilitatea in toate domeniile relatiilor socia-
le, fiind reflectate si in acte nationale, astfel
acestea reprezinta obligatiile pozitive ale sta-
tului.

In urma semndrii si ratificarii actului
care contribuie la respectarea drepturilor
omului, statul isi asumd anumite obligatii,
care rezulta din actul international la care
statul este parte. Deci, daca statul a semnat
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spective work, the emphasis was placed on
the ECHR standards and practice. The cases
of Tomasi v. France, Ase of Fox, Campbell
and Hartley v. United Kingdom, Soering v.
United Kingdom were examined.

Results obtained and discussions. The
obligation to respect and protect the funda-
mental rights and freedoms of the person is
in a situation of interdependence with the
institution of extradition.

The adoption of basic human rights
documents has led to the strengthening of in-
ternational protection standards and, more-
over, has influenced the creation of control
mechanisms, in the form of international in-
stitutions that aim to ensure that these rights
will not be violated.

Such international treaties are: the
European Convention for the Protection of
Human Rights and Fundamental Freedoms
[9], the International Covenant of the Unit-
ed Nations on Civil and Political Rights [15]
and the UN Convention against Torture and
Other Punishments or Cruelty Treaties, In-
human or Degrading [10], these and other
international treaties have led to some posi-
tive changes in the approach of extradition,
which were dictated by the need to ensure
human rights in the implementation of in-
ternational cooperation in criminal matters.

We find that in the case of granting in-
ternational legal assistance in criminal mat-
ters, including extradition, it essentially con-
tributes to achieving the purpose of criminal
prosecution, but the application of this insti-
tution in no case should not exceed the al-
lowable limit of international treaties in the
field of human rights protection.

Standards in the field of respecting and
defending human rights find their applica-
bility in all areas of social relations, being re-
flected in national acts, thus representing the
positive obligations of the state.

Following the signature and ratification
of the act that contributes to the respect of
human rights, the state assumes certain ob-
ligations, which result from the internation-
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si a ratificat Conventia ONU impotriva Tor-
turii si altor Pedepse ori Tratamente cu Cru-
zime, Inumane sau Degradante, inseamna
ca statul dat nu este in drept sa extradeze o
persoana statului solicitant care in statul dat
poate fi supus torturii, tratamentelor inuma-
ne sau degradante.

Astfel de cerinte sunt specificate in
Pactul international al Organizatiei Natiu-
nilor Unite cu privire la drepturile civile si
politice si au fost completate si mentionate in
Conventia ONU impotriva Torturii si altor
Pedepse ori Tratamente cu Cruzime, Inuma-
ne sau Degradante. Astfel, Conventia ONU
impotriva torturii prevede in art. 3 alin. (1)
faptul ca nici un stat semnatar al Conventiei
nu trebuie sa extradeze sau sa expulzeze per-
soana unui alt stat, daca exista motive inte-
meiate de a banui ca fata de aceasta vor fi
aplicate acte de tortura. In scopul de a preve-
ni incalcarea acestor obligatiuni, Conventia
stabileste expres ca pentru identificarea
circumstantelor care confirmd posibilitatea
aplicarii torturii, organele competente exa-
mineaza toate circumstantele fiecarui caz in
parte.

La fel, obligatiile internationale ale
statelor in domeniul protectiei drepturilor
omului presupun examinarea obiectivd a
posibilitatii incalcarii drepturilor persoanei
extradate, care este urmaritd sau pedepsita
penal pe motive de rasa, religie, cetdtenie,
asociere la un anumit grup sau pentru im-
partasirea unor convingeri politice, sau daca
situatia lui se va agrava si mai mult pentru
unul dintre motivele enumerate.

In pofida faptului ci astfel de situatii
creeazd anumite impedimente, la extrada-
rea persoanei, in general, folosirea diferitor
institutii de drept in lupta cu criminalitatea
nu exclude omisiunea respectarii drepturilor
omului si trebuie sa se bazeze pe respectarea
garantiilor procesuale persoanei fatd de care
sunt aplicate mdsuri de constrangere.

Un exemplu elocvent in acest caz este
cauza Tomasi c. Franta [8], Curtea Europea-
nd a mentionat necesitatea efectuarii unor
actiuni si impedimente intalnite in lupta cu

al act to which the state is a party. So, if the
state has signed and ratified the UN Conven-
tion against Torture and Other Punishments
or Cruel, Inhuman or Degrading Treatment,
it means that the given state is not entitled
to extradite a person to the requesting state
which in the given state can be subjected to
torture, inhuman or degrading treatment.

Such requirements are specified in the
International Covenant of the United Na-
tions on Civil and Political Rights, and have
been supplemented and mentioned in the
UN Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment
or Punishment. Thus, the UN Convention
against Torture provides in art. 3 paragraph
(1) the fact that no State party to the Con-
vention shall extradite or expel the person of
another State, if there are reasonable grounds
to suspect that torture will be applied to him.
In order to prevent the breach of these obli-
gations, the Convention expressly states that
in order to identify the circumstances that
confirm the possibility of torture, the com-
petent bodies shall examine all the circum-
stances of each case.

Likewise, the international obligations
of the states in the field of human rights pro-
tection, suppose the objective examination
of the possibility of violating the rights of
the extradited person, who is prosecuted or
punished criminally on the grounds of race,
religion, citizenship, association with a cer-
tain group or sharing political beliefs, or if
his situation worsens further for one of the
reasons listed.

Despite the fact that such situations
create certain impediments, in the extradi-
tion of the person, generally the use of dif-
ferent legal institutions in the fight against
crime does not exclude the omission of re-
spect for human rights and must be based on
respecting the procedural guarantees to the
person against whom coercion measures are
applied.

An eloquent example in this case is the
case of Tomasi v. France [8], the European



criminalitatea si indeosebi cu terorismul,
ceea ce nu poate duce la limitarea drepturi-
lor ce se refera la protectia fizica a persoanei.

In cauza Ase of Fox, Campbell and
Hartley c. Regatului Unit [9], ce avea legaturi
cu activitatea terorista, Curtea Europeana a
mentionat necesitatea respectarii echilibru-
lui intre institutii care asigurd respectarea
democratiei, ca interes comun, si respectarea
drepturilor individuale ale persoanei.

In cauza Soering c. Regatului Unit [6],
Curtea a hotarat, pentru prima data, ca ras-
punderea unui stat poate fi angajata daca
acesta decide sa expulzeze o persoand care
poate suferi rele tratamente in tara de des-
tinatie.

Autorul Ian Brownlie, a mentionat
ca extradarea persoanei este posibila nu-
mai in cazul in care, reiesind din date fap-
tice cu privire la cauza, aceasta nu reprezin-
ta o complicitate la incalcarea drepturilor
omului sau infractiuni impotriva dreptului
international[16, p. 315].

Un caz interesant din punct de vedere
practic este Sultanov c. Federatiei Ruse [7],
in conformitate cu care Curtea Europeana a
constatat cd in pofida afirmatiilor din partea
autoritatilor ruse, organele competente ale
Federatiei Ruse au examinat plangerea cet.
Sultanov cu privire la extradarea acestuia si
au respins-o ca neintemeiata, Guvernul din
Uzbekistan a convins instantele de judecata
din Federatia Rusa ca in caz de extradare fata
de Sultanov nu vor fi aplicate acte de tortura.

Inalta Curte a constatat ca reclaman-
tul a comunicat instantelor de judecata din
Federatia Rusa ca exista un risc real pentru
ca fata de acesta sa fie aplicate acte de tortura
precum si sa fie persecutat politic in Uzbe-
kistan. El a prezentat rapoarte cu privire la
Uzbekistan catre institutile ONU precum
si organizatiilor internationale nonguverna-
mentale, care confirmau ca acte de tortura
sunt destul de des intalnite in izolatoare din
Uzbekistan, insd aceasta informatie nu a fost
apreciata corect de catre instantele de jude-
cata din Federatia Rusa.

La fel, Sultanov a mentionat ca toate
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Court mentioned the need for actions and
impediments encountered in the fight with
crime and especially with terrorism, which
can not limit the rights related to physical
protection of the person.

In the case Ase of Fox, Campbell and
Hartley v. United Kingdom [9], which was
linked to terrorist activity, the European
Court mentioned the need to respect the
balance between institutions that ensure re-
spect for democracy, as a common interest,
and respect for the individual rights of the
person.

In the case of Soering v. United King-
dom [6], the Court held, first, that the respon-
sibility of a State may be held if it decides to
expel a person can suffer ill-treatment in the
receiving country.

The author Ian Brownlie mentioned
that the extradition of the person is possible
only if it is based on factual data on the case,
and they do not represent complicity in the
violation of human rights or crimes against
international law [16, p. 315].

An interesting case from a practical
point of view is Sultanov v. Russian Feder-
ation [7], according to which the European
Court found that, despite the statements
from the Russian authorities, the competent
bodies of the Russian Federation have exam-
ined the complaint Sultanov on his extradi-
tion and dismissed as unfounded, the Gov-
ernment of Uzbekistan convinced the courts
of the Russian Federation that in the case of
extradition to Sultanov torture will not be
applied.

The High Court found that the appli-
cant informed the courts of the Russian Fed-
eration that there is a real risk that torture
will be applied against him as well as politi-
cal persecution in Uzbekistan. He submitted
reports on Uzbekistan to UN institutions as
well as to international non-governmental
organizations, which confirmed that torture
is quite common in Uzbekistan isolators, but
this information was not properly appreciat-
ed by the courts in the Russian Federation.
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argumentele prezentate de catre acesta au
fost respinse de catre instanta de judecata
din Federatia Rusa, fara a argumenta o ast-
fel de decizie, instanta de judecata in cazul
respectiv punea accent doar pe asigurari-
le autoritatilor din Uzbekistan, ca nu vor fi
aplicate acte de tortura.

La fel, CtEDO a mentionat unele cau-
ze, In care s-a constatat, ca extradarea catre
autoritatile din Uzbekistan a unor persoane
care erau date in cautare pentru savarsirea
unor infractiuni politice constituie incalca-
rea articolului 3 din Conventie.

In scopul sustinerii celor mentionate
mai sus, mentionam opinia autorului LI
Lucasuc, care mentioneaza ca solutionarea
chestiunilor cu privire la extradare reprezin-
ta un drept suveran al statului, dar se reali-
zeaza doar cu respectarea normelor de drept
atat international, cét si cel national, inclusiv
acele care se refera la drepturile omului [17,
p. 213].

Respectarea drepturilor omului in pro-
cesul extradarii trebuie sa corespunda acelor
standarde care sunt garantate de tratate in-
ternationale in domeniul drepturilor omu-
lui si libertatilor fundamentale. Problema de
baza si cea mai discutabila este respectarea
drepturilor persoanei in procesul extradarii
[15, p. 757].

Este de mentionat faptul ca apararea
drepturilor si libertatilor persoanei care ur-
meaza a fi extradatd are loc indirect, prin in-
termediul apararii acelor drepturi care sunt
garantate de diferite acte nationale si inter-
nationale, cum ar fi CEDO, Pactul interna-
tional al Organizatiei Natiunilor Unite cu
privire la drepturile civile si politice etc. In
special, in CEDO, institutia extradarii este
reglementata de un punct, lit. f) alin. (1) art.
5 al Conventiei, care admite limitarea drep-
tului la libertate in cazul retinerii persoanei
sau aplicarii arestului preventiv sau in pri-
vinta persoanei care urmeaza a fi extradata.

De asemenea, CtEDO la examinarea
cauzelor cu privire la extradare foloseste alte
norme din Conventie, cum ar fi art. 3 inter-
zicerea torturii, tratamentelor inumane sau
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Likewise, Sultanov mentioned that all
the arguments presented by him were reject-
ed by the court of the Russian Federation,
without arguing such a decision, the court in
that case focused only on the assurances of
the Uzbek authorities, that no acts of torture
will be applied.

Similarly, the ECtHR mentioned some
cases, in which it was found that the extra-
dition to the authorities of Uzbekistan of
persons who were being sought for political
crimes constitutes a violation of Article 3 of
the Convention.

In order to support those mentioned
above, we mention the opinion of the author
L.I. Lucasuc, who points out that the resolu-
tion of extradition issues is a sovereign right
of the state, but it is carried out only in com-
pliance with international and national law,
including those concerning human rights
(17, p. 213].

The respect for human rights in the
extradition process must comply with those
standards that are guaranteed by interna-
tional treaties in the field of human rights
and fundamental freedoms. The basic and
most debatable issue is respecting the rights
of the person in the extradition process [15,
p. 757].

It is worth mentioning that the defence
of the rights and freedoms of the person to be
extradited takes place indirectly, through the
defence of those rights that are guaranteed
by different national and international acts,
such as the ECHR, the International Cov-
enant of the United Nations on civil rights
and political etc. In particular, in the ECHR,
the institution of extradition is regulated by
a definite point, letter. (f) paragraph (1) art.
5 of the Convention, which admits the limi-
tation of the right to liberty in the case of the
person’s detention or the application of the
preventive arrest or regarding the person to
be extradited.

Also, the ECtHR in the examination
of extradition cases uses other norms of the
Convention, such as art. 3 the prohibition of



degradante, dreptul la libertate art. 5, dreptul
la un proces echitabil art. 6.

Respectarea drepturilor a unei persoa-
ne extradate reprezinta o garantie procesuala
a acestuia, astfel de garantii fiind prevazute
de tratate bilaterale si multilaterale cu privi-
re la extrddare. Tratatele date obliga statele
semnatare sa garanteze respectarea drepturi-
lor si libertatilor fundamentale ale persoanei
extradate.

Institutia dreptului international, in re-
zolutie sa: ,,Probleme actuale ale extradarii”
din 1 septembrie 1983, prevede ca extradarea
unei persoanei poate fi refuzatd in cazurile
in care exista exista banuiala rezonabila ca in
statul solicitant ii vor fi incalcate drepturi si
libertati fundamentale, indiferent cine este
persoana in privinta careia se cere extradarea
precum si indiferent de fapta prejudiciabila
pentru care acesta este banuit [13, p. 306].

Autorii John Dugard si Cristen van den
Wyngert in articolul ,Raportul dintre drep-
turile omului si institutia extradarii” publicat
in revista internationala de drept din SUA,
mentioneaza ca drepturile omului reprezinta
un element indispensabil al dreptului inter-
national, astfel institutia extradarii nu este
asigurata de influenta dreptului internatio-
nal [14, p. 212].

Trebuie de atras atentia asupra echili-
brului dintre drepturile omului la solutiona-
rea cererii de extradarea si interes public in
procesul extradarii care este direct legat de
evaluarea riscurilor specifice cu care se poate
confrunta persoana extradata in statul soli-
citant.

Fara a diminua importanta luptei im-
potriva criminalitatii si necesitatea coopera-
rii internationale in acest domeniu, trebuie
sa se tina cont, in acelasi timp de unele pro-
bleme precum posibilitatea unei pedepse cu
moartea, tortura, tratament inuman sau de-
gradant etc.

O alta problema relevanta legata de
extradare este problema unei eventuale
raspunderi pentru actiunile statului solici-
tat, inclusiv pentru cele care apar in afara
jurisdictiei acestuia, dar sunt rezultatul ex-
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torture of inhuman or degrading treatments,
the right to freedom of art. 5, the right to a
fair trial art. 6.

The respect of the rights of an extradit-
ed person is a procedural guarantee, as such
guarantees are provided by bilateral and
multilateral treaties on extradition. The giv-
en treaties oblige the signatory states to guar-
antee the respect of the fundamental rights
and freedoms of the extradited person.

The institution of international law, in
its resolution: “Current problems of extra-
dition” of September 1, 1983, provides that
the extradition of a person can be refused in
cases where there is a reasonable suspicion
that fundamental rights and freedoms will
be violated in the requesting state, regardless
the person for whom extradition is requested
and regardless of the harmful fact for which
he is suspected [13, p. 306].

The authors John Dugard and Cristen
van den Wyngert in the article “The relation-
ship between human rights and the institu-
tion of extradition” published in the inter-
national law magazine of the USA, mention
that human rights are an indispensable ele-
ment of international law, so the institution
of extradition is not ensured by the influence
of international law [14, p. 212].

Attention should be drawn to the bal-
ance between human rights when solving the
request for extradition and public interest
in the extradition process, which is directly
linked to the assessment of the specific risks
that the extradited person may face in the re-
questing State.

Without diminishing the importance
of the fight against crime and the need for
international cooperation in this field, at the
same time, some issues such as the possibil-
ity of a death sentence, torture, inhuman or
degrading treatment, etc. must be taken into
account.

Another relevant issue related to extra-
dition is the question of possible liability for
the actions of the requested state, including
those that appear outside its jurisdiction, but
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tradarii. Aceasta afirmatie a problemei ridica
o serie de intrebdri care necesitd comentarii
suplimentare.

In primul rand, tratate internationa-
le cum ar fi: Conventia Europeana pentru
Apararea Drepturilor Omului si a Liberta-
tilor Fundamentale, Pactul international al
Organizatiei Natiunilor Unite cu privire la
drepturile civile si politice reies din necesi-
tatea respectarii drepturilor persoanelor care
se afla in jurisdictia statului dat.

Dupa cum a statuat Curtea, ,sensul
normal” al termenilor ,,orice persoand aflata
sub jurisdictia” partilor contractante semni-
fica faptul ca, pe planul dreptului interna-
tional public, competenta jurisdictionala a
unui stat este, in principal, teritoriala. Daca
dreptul international nu exclude exercitarea
extrateritoriala a jurisdictiei unui stat, ele-
mentele care sunt luate in considerare pen-
tru a admite un asemenea exercitiu precum
nationalitate, pavilion, relatii diplomatice si
consulare etc. sunt definite si limitate prin
raportare la drepturile teritoriale suverane
ale altor state [1, p. 126].

Cum s-a mentionat in cauza Loizidou
c. Turkey [5], jurisdictia nu se limiteaza doar
la limitele teritoriale ale statului care a sem-
nat Conventia. Statul este responsabil si in
situatiile cand in urma unor actiuni sau inac-
tiuni contribuie la survenirea unor urmari in
afara teritoriilor sale.

O abordare similara a Curtii Europene
exista si in cazurile de extradare a persoane-
lor. Un exemplu elocvent in acest sens este
cauza Chahal c. Regatului Unit [4], unde pe-
titionarul urma sa fie extradat. S-a mentionat
ca extradarea efectuata de catre statul care a
ratificat CEDO poate duce la incalcarea art.
3 din Conventie, ca urmare, implica respon-
sabilitatea statului solicitat, in cazul in care
exista temeiuri obiective de a presupune ca
in privinta persoanei ce urmeaza a fi extra-
data, in statul solicitant, vor fi intreprinse ac-
tiuni care prin urmare vor duce la incalcarea
dispozitiei art. 3 CEDO.

Un alt caz, cand fata de persoana ex-
tradatd ar putea fi aplicata pedeapsa capitala

are the result of extradition. This statement
of the issue raises a number of questions that
require further comment.

First of all, international treaties such
as: European Convention for the Protection
of Human Rights and Fundamental Free-
doms, the International Covenant of the
United Nations on civil and political rights
stems from the need to respect the rights of
persons within the jurisdiction of the given
state.

As the Court has ruled, the “normal
meaning” of the terms “any person under
the jurisdiction” of the Contracting Parties
means that, in the field of public interna-
tional law, the jurisdictional competence of a
state is mainly territorial. If international law
does not exclude the extraterritorial exercise
of the jurisdiction of a state, the elements
that are taken into account to admit such an
exercise like nationality, flag, diplomatic and
consular relations etc. are defined and lim-
ited by reference to the sovereign territorial
rights of other states [1, p. 126].

As mentioned in Loizidou v. Turkey
[5], the jurisdiction is not limited to the
territorial limits of the State that signed the
Convention. The state is also responsible in
situations when as a result of actions or inac-
tions it contributes to the occurrence of con-
sequences outside its territories.

A similar approach of the European
Court also exists in cases of extradition of
persons. An eloquent example in this regard
is the case of Chahal v. United Kingdom [4],
where the petitioner was to be extradited. It
was mentioned that the extradition carried
out by the State that has ratified the ECHR
can lead to violation of art. 3 of the Conven-
tion, as a result, implies the responsibility
of the requested State, if there are objective
grounds, to suppose that in respect of the
person to be extradited, in the requesting
State, actions will be taken, which will conse-
quently violate the provision of art. 3 ECHR.

Another case, when capital punish-
ment could be applied to the extradited per-
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este Charles Chitat Ng c. Canadei [12], cauza
a fost examinata de catre Comitetul pentru
drepturile omului. Charles Chitat este ceta-
tean al Regatului Unit si a fost condamnat
in anul 1985 in Canada pentru jaf i omor.
Insa, in luna februarie 1987, SUA se adresea-
za cu un demers la autoritatile din Canada,
ca Charles Chitat sa fie extrddat in SUA si sa
fie condamnat pentru savarsirea a 19 infrac-
tiuni printre care rapire de persoane si omo-
ruri savarsite in perioada anilor 1984-1985.
Pentru comiterea infractiunilor respective,
fata de Charles Chitat ar putea fi aplicata pe-
deapsa capitala. Din motive mentionate mai
sus, Charles Chitat s-a adresat cu o plange-
re la Comitetul pentru drepturile omului, in
care el mentiona ca hotararea de a il extra-
dat autoritatilor din SUA contravine preve-
derilor art. 6 si 7 din Pactul international al
Organizatiei Natiunilor Unite cu privire la
drepturile civile si politice, din motiv ca exe-
cutarea sentintei capitale in camera cu gaze,
dupa cum prevedea legislatia din California,
reprezinta o pedeapsa aspra si inumana.

La examinarea plangerii depuse, Co-
mitetul a mentionat ca conform art. 2 al Pac-
tului international, toate statele sunt obligate
sa respecte drepturile tuturor persoanelor
care se afla in jurisdictia statului dat. Comi-
tetul a mentionat ca statul solicitat nu poarta
raspunderea pentru respectarea drepturilor
persoanei care a fost extradata si se afla in ju-
risdictia altui stat, dar in cazul cand sunt so-
lutionate chestiuni referitoare la extradarea
persoanei, iar in consecinta este previzibil si
inevitabil ca in statul solicitat ii vor fi incal-
cate drepturile garantate de Pactul internati-
onal, statul solicitat in cazul respectiv poate
incalca prevederile Pactului international cu
privire la drepturile civile si politice.

Dar este oare posibil ca, in cazul de re-
fuz de a extrada persoana, statul solicitant sa
intreprindd@ masurii pentru a retine persoa-
na pentru care s-a cerut extradarea? O astfel
de modalitate care ar contribui la tragerea la
raspundere penald a persoanei este una ile-
gala si este o rapire a persoanei.

Capturarea si rapirea unui presupus in-
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son is Charles Chitat Ng v. Canada [12], the
case was examined by the Human Rights
Committee. Charles Chitat is a citizen of the
United Kingdom, and was convicted in 1985
in Canada of robbery and murder. Howev-
er, in February 1987, the United States ad-
dressed a request to the Canadian authorities
that Charles Chitat must be extradited to the
United States and convicted of 19 felonies,
including kidnapping and murder, commit-
ted between 1984 and 1985. In order to com-
mit the respective crimes, capital punish-
ment could be applied to Charles Chitat. For
the reasons mentioned above, Charles Chitat
addressed a complaint to the Human Rights
Committee, in which he stated that the deci-
sion to extradite him to the USA authorities
contravenes the provisions of art. 6 and 7 of
the United Nations International Covenant
on Civil and Political Rights, because the
execution of the capital sentence in the gas
chamber, as provided by California law, is a
harsh and inhuman punishment.

When examining the complaint, the
Committee noted that according to art. 2
of the International Covenant, all states are
obliged to respect the rights of all persons
within the jurisdiction of the given state. The
Committee noted that the requested State
does not bear the responsibility for respect-
ing the rights of the person who has been ex-
tradited and is in the jurisdiction of another
State, but if issues related to the extradition
of the person are resolved, it is foreseeable
and inevitable that in the requested State the
guaranteed by the International Covenant
rights will be violated, the requested state in
that case may violate the provisions of the
International Covenant on Civil and Politi-
cal Rights.

But is it possible that, in the case of
refusal to extradite the person, the request-
ing State will take the measure to retain the
person for whom extradition was requested?
Such a method that would contribute to the
criminal liability of the person is illegal and
is a kidnapping of the person.
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fractor pe teritoriul altui stat se califica drept
imixtiune in competenta suverana a statului.
Deci constatam faptul ca nu este posibil de
a aplica legile proprii pe teritoriul altui stat.

Cel mai cunoscut si mediatizat caz de
capturare si rapire a unui fugar este cazul lui
Adolf Eichmann.

Adolf Eichmann a participat la exter-
minarea populatiei evreiesti in Europa in
timpul celui de-al Doilea Razboi Mondial,
dupa care a fost gasit in Argentina de servi-
ciile secrete israeliene in anul 1957. Trei ani
mai tarziu a fost rapit si dus in Israel.

Imediat dupa ce Eichmann a fost dus
in Israel, autoritatile argentiniene au acuzat
incalcarea suveranitatii statului si au facut
apel la Consiliul de Securitate al ONU. Isra-
elul considera in continuare cd aceste actiuni
au fost pur private si nu au legaturd cu gu-
vernul. La 23 iunie 1960, Consiliul de Securi-
tate al ONU a adoptat rezolutia nr. 138, care
a calificat aceasta rapire drept o incélcare a
suveranitatii statului argentinian, a drepturi-
lor si libertatilor fundamentale ale unei per-
soane.

Acest caz este adesea examinat in de-
taliu in lucrarile multor teoreticieni, insa ni-
meni in afard de Michel Cardozo nu si-a pus
intrebarea: cum Israelul a asigurat si a creat
jurisdictia penald asupra lui Eichmann, daca
el nu avea un astfel de drept [3]?

In primul rand, Israelul a fost fondat in
1948, la trei ani dupa incheierea razboiului.
Toate faptele criminale ale lui Eichmann au
fost comise atunci cand Israelul nici nu exis-
ta ca stat. In al doilea rand, daci nu exista
stat, atunci nu existau cetateni si, prin urma-
re, nu existau victime ale statului respectiv, si
in al treilea rand, toate actele au fost savarsite
in afara teritoriului Israelului.

Multe dificultati, inclusiv cele politice,
in cooperarea interstatala in lupta impotri-
va criminalitatii au aparut si dupa arestarea
lui Abdullah Odjalan, la 15 februarie 1999,
care se afla In cautare internationala. Cauza
lui Odjalan a fost examinata de Curtea Euro-
peanad a Drepturilor Omului.

Odjalan insusi a indicat ca a avut loc

Capturing and abducting an alleged
offender on the territory of another state
qualifies as interference in the sovereign ju-
risdiction of the state. So we find that it is
not possible to apply their own laws on the
territory of another state.

The most well-known and widely pub-
licized case of the capture and abduction of a
fugitive is the case of Adolf Eichmann.

Adolf Eichmann participated in the ex-
termination of the Jewish population in Eu-
rope during the World War II, after which
he was found in Argentina by Israel secret
services in 1957. Three years later he was ab-
ducted and taken to Israel.

Immediately after Eichmann was taken
to Israel, the Argentine authorities accused
the violation of state sovereignty and ap-
pealed to the UN Security Council. Israel still
considers these actions to be purely private
and unrelated to the government. On June
23, 1960, the UN Security Council adopted
resolution No. 138, which described this ab-
duction as an infringement of the sovereign-
ty of the Argentine state, of the fundamental
rights and freedoms of a person.

This case is often examined in detail in
the work of many theorists, but no one but
Michel Cardozo has asked the question: how
did Israel secure and create criminal jurisdic-
tion over Eichmann, if he did not have such
a right? [3]?

First of all, Israel as a state was founded
in 1948, three years after the end of the war.
All of Eichmann’s criminal acts were com-
mitted when Israel did not exist as a state.
Secondly, if there was no state, then there
were no citizens and therefore there were no
victims of that state, and thirdly, all acts were
committed outside the territory of Israel.

Many difficulties, including political
ones, in interstate cooperation in the fight
against crime also appeared after the arrest
of Abdullah Odjalan, on February 15, 1999,
who was in international search. Odjalan’s
case was examined by the European Court of
Human Rights.



incdlcare a art. 5 din Conventia Europeana
a Drepturilor Omului, si anume, dreptul la
libertate si securitate al persoanei. El a re-
marcat, de asemenea, ca a fost rapit de agenti
turci din Kenya, adica, in afara teritoriului
Turciei. Potrivit acestuia, autoritatile din
ambele tari au incheiat un acord intre ele,
care oferea o oportunitate pentru rapirea lui.

In hotirarea sa, Curtea Europeani a
constatat ca arestarea lui Odjalan nu contra-
vine legii si nu incalca prevederile art. 5 din
Conventie.

Actualmente, cooperarea juridica in-
ternationald uita sau special omite un ele-
ment important in activitatea sa: banuitul a
carui extradare se cere la fel este o fiinta uma-
na si beneficiaza de aceleasi drepturi si liber-
tati ca si alte persoane. Totodata, mentionam
inter alia ca persoana poate fi extradata, dar
vinovatia acestuia urmeaza a fi demonstrata.

Articolul 2 din Conventia ONU cu pri-
vire la protectia tuturor persoanelor contra
disparitiilor fortate [10] prevede ca prin dis-
paritia fortata se considera: arestul, retinerea,
rapirea sau privarea de libertate sub orice alta
formd de catre reprezentantii statului sau de
persoane sau grupuri de persoane ce actio-
neaza in baza autorizarii, cu sustinerea sau
consimtamantul statului, urmate de refuzul
recunoagsterii faptului de privare de libertate
sau tdinuirea informatiei despre soarta sau
locul aflarii persoanei disparute, drept urma-
re aceasta persoana este privata de protectia
legii.

Astfel, capturarea si rapirea unei per-
soane, care este banuitd de comiterea unei
infractiuni, nerespectand conditiile stabi-
lite de tratate internationale referitoare la
cooperarea internationala, intra direct sub
incidenta art. 2 al Conventiei ONU privind
protectia tuturor persoanelor contra dispari-
tiilor fortate.

Dezvoltarea institutiei extradarii in di-
rectia protectiei drepturilor omului este una
actuala si benefica. Dar, in procesul acestei
dezvoltari nu trebuie uitat despre lupta con-
tra fenomenului infractional. Protectia drep-
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Odjalan himself indicated the violation
of art. 5 of the European Convention on Hu-
man Rights, and namely, the right to freedom
and security of the person. He also noted
that he was abducted by Turkish agents from
Kenya, that is, outside Turkey. According to
him, the authorities of both countries con-
cluded an agreement between them, which
offered an opportunity for his abduction.

In its ruling, the European Court found
that Odjalan’s arrest does not contravene the
law and does not violate the provisions of
art. 5 of the Convention.

Currently, international legal coopera-
tion forgets or especially omits an important
element in its activity: the suspect whose ex-
tradition is required is a human being and
enjoys the same rights and freedoms as other
people. At the same time, we mention inter
alia that the person may be extradited, but
his guilt is to be proved.

Article 2 of the UN Convention on
the protection of all persons against forced
disappearances [10] provides that by forced
disappearance it is considered: the arrest, de-
tention, abduction or deprivation of liberty
in any other form by the representatives of
the state or by persons or groups of persons
who acts on the basis of the authorization,
with the support or consent of the state, fol-
lowed by the refusal to recognize the fact of
deprivation of liberty or to conceal informa-
tion about the fate or place of the missing
person’s residence, as a result this person is
deprived of the protection of the law.

Thus, the capture and abduction of a
person, who is suspected of committing an
offense, not complying with the conditions
established by international treaties regard-
ing international cooperation, falls directly
under art. 2 of the UN Convention on the
protection of all persons against forced dis-
appearances.

The development of the extradition
institution in the direction of human rights
protection is a current and beneficial one.
But in the process of this development we
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turilor omului nu trebuie sa devina un obsta-
col in realizarea scopului legii penale.

Concluzie. Respectarea drepturilor si
libertatilor fundamentale ale persoanelor re-
prezinta prerogativa de baza a unui proces
echitabil, in sensul articolului 6 al CtEDO.
Totodata, nu trebuie sa fie neglijat si intere-
sul public, astfel incat persoana trebuie sa fie
trasa la raspundere penald pentru fapta sa-
varsita.

In acest sens, statele care au semnat
Conventia Europeana a Drepturilor Omului,
Pactul cu privire la drepturile civile si politi-
ce etc., sunt obligate sa respecte toate garan-
tiile prevazute de aceste acte internationale,
si in caz de refuz de a acorda asistenta juri-
dica internationala in materie penald sa nu
recurga la acele actiuni ca in cazul lui Adolf
Eichmann.
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Impicarea partilor constituie un act bilate-
ral, implicand, in mod necesar, acordul de vointa al
persoanei vitimate si al inculpatului. In aceasta pri-
vinta, este de observat ca impacarea are un caracter
personal si trebuie sa fie definitiva, fiind necesar sa
contina, in mod clar, acordul de vointa al persoane-
lor care au hotarit sa se impace.

Medierea este 0 modalitate de solutionare al-
ternativa a litigiilor pe cale amiabild, in cadrul unui
proces structurat, flexibil si confidential, cu asistenta
unui sau mai multor mediatori [3].

Acordurile de mediere complete in cauzele
penale sunt acordurile care formalizeaza intelegeri,
atat in latura penala, cat si in latura civila a cauzelor.

Efectele contractului de mediere, din punct
de vedere procesual penal, sunt conditionate de in-
cadrarea faptei in categoria infractiunilor care se
pot media (adica a infractiunilor pentru care legea
prevede posibilitatea ca, prin retragerea plangerii
prealabile sau prin impacarea partilor, sa se inlature
raspunderea penala) si de respectarea conditiilor im-
puse de lege privitor la acordul de mediere [5].

Acordul existent va conduce la incetarea
actiunii penale si inlaturarea raspunderii penale,
pentru infractiunea privitoare la cauza pentru care
s-a facut medierea

Cuvinte-cheie: plangere, impdcarea pdrtilor, me-
diere, contract de mediere, cauzd penald, proces penal,
incetarea procesului penall.

Reconciliation constitutes a bilateral act, in-
volving necessarily the consent of the injured party
and the culprit. In this regard, it is noted that the
conciliation is personal and must be final.

Mediation is a way of amicable alternative
dispute resolution in a structured, flexible and con-
fidential process with the assistance of one or more
mediators.

The complete mediation agreements in crim-
inal cases shall document arrangements in both
criminal and civil matters.

The effects of the mediation contract, from a
criminal trial point of view, are conditioned by the
classification of the deed in the category of felonies
that can be mediated (it only applies to cases where
criminal responsability is negated by withdrawal
of complaint or reconciliation) and the compliance
with the conditions laid down by the law regarding
the mediation agreements.

The current agreement will lead to the termi-
nation of the penal action and negation of criminal
responsability in the mediated case.

Keywords: complaint, reconciliation, mediation,
mediation arrangement, criminal case, criminal trial,
termination of the penal action.

Introducere. Conform art. 276, alin.
(1) C.pr.pen., urmarirea penald se porneste
numai in baza plangerii prealabile a victimei
in cazul infractiunilor prevazute in articole-
le: 152 alin. (1), 153, 155, 157, 161, 173, 177,
179 alin.(1) si (2), 193, 194, 197 alin.(1), 198
alin.(1), 200, 202, 203, 204 alin.(1), 246", 274
din Codul penal, precum si al furtului avutu-

Introduction. In accordance with arti-
cle 276(1) of The Criminal Procedure Code,
a criminal investigation shall be initiated
based only on a victim’s complaint in the
case of crimes provided in arts. 152 par. (1),
153, 155, 157, 161,173, 177, 179 par. (1) and
(2), 193, 194, 197 par. (1), 198 par. (1), 200,
202, 203, 204 par. (1), 246" and 274 of the



lui proprietarului savérsit de minor, de sot,
rude, in paguba tutorelui, ori de persoana
care locuieste impreuna cu victima sau este
gazduitd de aceasta. La impacarea partii va-
tamate cu banuitul, invinuitul, inculpatul in
cazurile mentionate in prezentul alineat, ur-
marirea penald inceteaza. Procedura in astfel
de procese este generala.

Alaturi de normele de procedura pena-
la impacarea partilor este reglementata si de
Codul penal, in art. 109 ,impacarea”.

k%

Pornirea (inceperea) urmaririi penale
constituie un fapt juridic important ce mar-
cheaza declangarea unui proces penal si care
presupune ca organele competente de stat au
cunostinta de savarsirea unei infractiuni si se
intreprind toate actiunile prevazute de lege
in scopul constatarii acestei fapte prejudici-
abile.

Inceperea urmadririi penale este unul
din temeiurile juridice care justifica efectu-
area actiunilor procesuale penale si aplicarea
masurilor procesuale ce limiteaza drepturile
si libertatile persoanei.

Pentru a incepe urmarirea penala tre-
buie intrunite anumite conditii prevazute la
art. 274 din C.pr.pen.:

— sesizarea trebuie sa cuprinda in con-
tinutul sau date din care sa rezulte o banuiala
rezonabila cu privire la existenta elementelor
infractiunii, nefiind necesara existenta tutu-
ror elementelor, ci numai a obiectului si a
laturii obiective. Astfel, urmarirea penald in-
cepe in privinta faptei savarsite (in rem) [4, p.
225], nefiind necesara cunoasterea persoanei
faptuitorului. Daca faptuitorul si identita-
tea acestuia se cunosc cu precizie, odata cu
fapta, urmarirea penald incepe si in privin-
ta unei persoane concrete (in personam), de
exemplu, in cazul infractiunilor contra jus-
titiei prevazute de art. 306-317, 319-321 din
C.pen., in cazul infractiunilor savarsite de
persoane cu functii de raspundere prevazute
de art. 324-331 din C.pen., precum si in cazul
prinderii faptuitorului in flagrant delict pen-
tru oricare infractiune;
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Criminal Code, and if the theft of the owner’s
property is committed by a juvenile, spouse,
relatives, to the detriment of a tutor or by a
person living with or hosted by the victim. If
the injured party reconcile with the suspect/
accused/defendant in cases specified in this
paragraph, the criminal investigation shall
terminate. The procedure in such proceed-
ings is general.

In line with the rules of the criminal
procedure, the reconciliation of the parties
is also lamented by the Criminal Code in
art.109 “Reconciliation”.

%%

The beginning of the criminal investi-
gation is an important legal act that triggers
the criminal proceedings and that implies
that the competent authorities are aware of
the comission of a crime and all actions pro-
vided by the law shall be taken in order to
establish that injurious deed.

The start of the criminal investigation
is one of the legal basis that justify the con-
ducting of criminal procedural actions and
the application of procedural measures that
limit a person’s rights and liberties.

In accordance with art.274 of The Crim-
inal Procedure Code, to begin a criminal in-
vestigation, a few conditions must be fulfilled:

— in order to initiate the criminal inves-
tigation provided that a reasonable suspicion
that a crime has been committed and absence
of circumstances excluding the criminal inves-
tigation result from the notification or from
the establishing acts. The person who made
the notification or the respective body shall be
informed thereof . If the culprit and his iden-
tity are known ,with the deed ,the prosecution
also starts with a specific person, for example
in the case of criminal offences against justice
referred to in the art. 306-317,309-321 of the
Criminal Code, offences committed by offi-
cials specified in the art. 324-331 of the Crim-
inal Code, as well as if the person is caught in
flagrante delicto for every crime.

— there aren’t any circumstances that
could exclude the criminal investigation, re-
ferred to in the art.275 of the Criminal Proce-

201
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- sa nu existe vreuna din circumstante-
le care exclud urmarirea penald, prevazute la
art. 275 din C.pr.pen. (nu exista faptul infrac-
tiunii; fapta nu este prevazuta de legea pena-
1a ca infractiune; fapta nu intruneste elemen-
tele infractiunii, cu exceptia cazurilor cand
infractiunea a fost savarsita de o persoana
juridicd; a intervenit termenul de prescrip-
tie sau amnistia; a intervenit decesul faptu-
itorului, cu exceptia cazurilor de reabilitare;
lipseste plangerea victimei in cazurile in care
urmarirea penala incepe, conform art. 276,
numai in baza plangerii acesteia; in privin-
ta persoanei exista o hotarare judecatoreasca
definitiva in legatura cu aceeasi acuzatie sau
prin care s-a constatat imposibilitatea urma-
ririi penale pe aceleasi temeiuri; in privinta
unei persoane exista o hotarare neanulata de
neincepere a urmaririi penale sau de incetare
a urmaririi penale pe aceleasi acuzatii; exista
alte circumstante prevazute de lege care con-
ditioneaza excluderea, sau, dupa caz, exclud
urmarirea penala). Daca din cuprinsul actu-
lui de sesizare rezulta vreunul din cazurile
care impiedica pornirea urmaririi penale, or-
ganul de urmarire penala inainteaza procu-
rorului actele intocmite cu propunerea de a
nu porni urmarirea penald. Daca procurorul
considera cd nu sunt circumstante care im-
piedica urmarirea penala, el restituie actele,
cu ordonanta sa, organului mentionat pen-
tru inceperea urmaririi penale alin. (4) al art.
274 din CPP.

Lipseste plangerea victimei in cazu-
rile in care urmarirea penala incepe, con-
form art. 276 din C.pr.pen., numai in baza
plangerii acesteia.

Este un temei de neincepere a urmari-
rii penale sau de incetare a urmaririi penale,
daca acest fapt se constatda dupa inceperea
urmaririi penale.

In cazul in care dupa inceperea urma-
ririi penale privind o infractiune ce nu este
vazuta la alin. (1) al art. 276 din C.pr.pen.,
se recalifica fapta in una din infractiunile in-
dicate la art. 276 din C.pr.pen. si victima nu
solicitd in scris tragerea la raspundere penala
a faptuitorului, se dispune incetarea urmari-

dure Code (there is no criminal event; the act
is not defined in criminal law as a crime; the
act does not contain the elements of a crime
except for cases when the crime was commit-
ted by a legal entity; the limitation period has
expired or amnesty has been granted; the
perpetrator has deceased except in cases of
rehabilitating a reputation; there is no com-
plaint by a victim in a criminal investigation
that starts as per art. 276, only based on such
a complaint; with regard to a person, there
is a final court judgment on the same charge
or stating the impossibility of conducting a
criminal investigation on the same grounds;
with regard to a person there is an outstand-
ing judgment on the non-initiation of a crim-
inal investigation or on the termination of a
criminal investigation on the same charge;
there are other circumstances provided by
law that call for the elimination or, as the case
may be, eliminate a criminal investigation). If
a factor preventing the initiation of a criminal
investigation result from the contents of the
notification, the criminal investigative body
shall send to the prosecutor the prepared doc-
uments along with the proposal not to initiate
the criminal investigation. If the prosecutor
establish that there are no circumstances pre-
venting the initiation of the investigation, he/
she shall return the documents with his/her
order to the aforementioned body to initiate
the criminal investigation as per art.274(4) of
the CPC.

The complaint of the victim is miss-
ing when the criminal investigation begins,
as per art.276 of the CPC, only based on the
complaint.

This is a basis not to prosecute or end
a criminal investigation, if this fact has been
established after the beginning of the inves-
tigation.

If, after the criminal prosecution of
an offense not referred to in paragraph 1 of
Article 276 of the CPC is started, the offense
shall be requalified in one of the offenses in-
dicated in Article 276 of the CPC. And the
victim shall not require the offender to be
held liable in writing the criminal prosecu-
tion shall be terminated.



rii penale.

La situatia ,lipseste plangerea victimei
in cazurile in care urmarirea penald incepe
conform art. 276 din C.pr.pen.” se refera si
cazurile de retragere a plangerii de catre vic-
tima si de impacare a victimei cu faptuitorul.

In acest sens, plangerea nu reprezintd
numai o modalitate de sesizare a organului
judiciar, ci si o conditie indispensabila pen-
tru punerea in migcare a actiunii penale.

Plangerea prealabila cuprinde o dubla
manifestare de vointa a persoanei vatama-
te. In primul rand, constituie o informare a
organelor judiciare cu privire la savarsirea
unei infractiuni si in al doilea rand, plange-
rea prealabild da expresie vointei persoanei
vatamate ca acea infractiune sa fie urmarita
sau judecatd, ridicand astfel impedimentul ce
s-ar opune activitatii procesual penale.

La depunerea plangerii prealabile in
cazurile prevazute de alin. (1) al art. 276 din
C.pr.pen., ofiterul de urmarire penala expli-
ca victimei dreptul de a retrage plangerea si
dreptul sa se impace cu faptuitorul.

Astfel, in conformitate cu prevederile
art. 109 C.pen. impacarea este actul de inla-
turare a raspunderii penale pentru o infrac-
tiune usoard sau mai putin grava, iar in ca-
zul minorilor, si pentru o infractiune grava,
infractiuni prevazute la capitolele II-VI din
Partea speciala, precum si in cazurile preva-
zute de procedura penala.

Impicarea este personald si produce
efecte juridice din momentul pornirii urma-
ririi penale si pana la retragerea completului
de judecata pentru deliberare.

Pentru persoanele lipsite de capacitate
de exercitiu, impdcarea se face de reprezen-
tantii lor legali. Cei cu capacitate de exercitiu
restransa se pot impaca cu incuviintarea per-
soanelor prevazute de lege.

Plangerea prealabila produce efecte in
rem, si nu in personam. Astfel, potrivit alin.
(3) al art. 276 din C.pr.pen., daca la comite-
rea unei infractiuni au participat mai multi
faptuitori, chiar daca plangerea prealabila a
fost depusa numai in privinta unuia din fap-
tuitori, urmarirea penala se efectueaza in pri-
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The situation “the victim’s complaint is
missing in cases where the prosecution starts
pursuant to Article 276 of CPC” also refers
to the cases of the victim’s withdrawal of the
complaint and of reconciling the victim with
the offender.

In this aspect, the complaint is not only
a way of bringing the judicial body to a hear-
ing, but also a prerequisite for bringing crim-
inal action into motion.

The prior complaint shall include a
double manifestation of the injured party’s
will. Firstly, it is an information of the judi-
cial bodies on the Commission of a criminal
offense and secondly, the prior complaint
gives expression to the wishes of the injured
person that the criminal offense be pursued
or tried, thus lifting the impediment which
would be contrary to criminal proceedings.

Upon lodging the prior complaint in
the cases provided for in paragraph 1 of Arti-
cle 276 of the CPC, the criminal prosecution
officer shall explain to the victim the right to
withdraw the complaint and the right to join
the offender.

Thus, in accordance with the provi-
sions of Article 109 CC. Reconciliation is the
act of removing criminal liability for a minor
or less serious offense and, in the case of mi-
nors, also for a serious criminal offense, the
offenses provided for in Chapters II to VI of
The special Part, as well as in the cases pro-
vided for in the criminal proceedings.

Reconciliation is personal and has legal
effect from the start of the criminal prosecu-
tion to the withdrawal of the trial chamber
for deliberation.

For persons deprived of exercise ca-
pacity, reconciliation is done by their legal
representatives. Those with limited exercise
capacity can be reconciled with the agree-
ment of the persons provided for by the law.

The prior complaint shall take effect in
rem and not in personam. Thus, as referred
to in art.276(3) of the CPC, if several per-
petrators participated in the commission of
a crime and the preliminary complaint was
filed against only one of them, a criminal in-
vestigation shall be initiated against all the
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vinta tuturor faptuitorilor.

Din efectul in rem al plangerii prealabi-
le se desprinde concluzia ca in cazul existen-
tei mai multor victime, retragerea plangerii
sau impacarea de catre unele victime nu con-
stituie temei de incetare a urmaririi penale,
daca cel putin o victima isi mentine plange-
rea sau nu accepta impacarea.

Prin urmare, depunerea plangerii pre-
alabile a victimei are efect universal si necon-
ditionat fatd de toti faptuitorii. In acest sens,
retragerea plangerii fata de un faptuitor pro-
duce acelasi efect si fata de ceilalti [6].

La impacarea partilor in procesul penal
se poate aplica medierea confom alin. (7) al
art. 276 din C.pr.pen.

Medierea reprezinta un proces prin
care victimei si infractorului li se ofera po-
sibilitatea, in cazul in care consimt liber, sa
participe activ la solutionarea problemelor
aparute in urma infractiunii prin interme-
diul unei terte persoane impartiale (media-
tor).

Medierea poate fi realizata prin urma-
toarele modalitati: a) medierea directd, cand
victima are intélniri nemijlocite cu banuitul
(invinuitul, inculpatul) in prezenta medi-
atorului, pentru solutionarea problemelor
aparute in urma infractiunii; si b) medierea
indirecta, cand victima nu doreste si, respec-
tiv, nu are intalniri nemijlocite cu invinuitul,
mediatorul intalnindu-se cu fiecare in parte
si contribuind la solutionarea problemelor
aparute in urma infractiunii.

Principiile de baza ale medierii sunt:

- nimeni nu poate fi constrans sa par-
ticipe la mediere; medierea este absolut be-
nevola;

- mediatorul este impartial;

- mediatorul este obligat sa pastreze
confidentialitatea;

— partile trebuie sa accepte participa-
rea unui mediator.

Rezultatul procedurii de mediere este
acordul de impacare prin care ambele parti
accepta conditiile impacarii si include anga-
jamentele asumate de parti, modalitatile si
termenul de realizare a acestora.

perpetrators.

The effect in rem of the prior complaint
is that in the event of multiple victims, the
withdrawal of the complaint or reconcili-
ation by some victims does not constitute
grounds for stopping the prosecution, if at
least one victim maintains his complaint or
does not accept reconciliation.

Therefore, the submission of the prior
complaint of the victim has a universal and
unconditional effect on all perpetrators. In
this respect, the withdrawal of the complaint
to a perpetrator produces the same effect vis-
a-vis others [6].

At the reconciliation of the parties to
the criminal proceedings, mediation may be
applied in accordance with paragraph 7 of
Article 276 of the CPC.

Mediation is a process whereby the victim
and the offender are given the opportunity, if
they freely consent, to participate actively in the
resolution of problems arising from the crime
through an impartial third party (mediator).

Mediation can be achieved through the
following ways: a) direct mediation, when the
victim has meetings directly with the suspect
(the accused, the defendant) in the presence
of the mediator to solve the problems arising
from the crime; and b) indirect mediation,
when the victim does not want and does not
have meetings directly with the accused, the
mediator meeting with each other and helping
to resolve the problems arising from the crime.

The basic principles of mediation are:

- no one can be forced to participate in
mediation; mediation is absolutely benevolent

- the mediator shall be impartial

- the mediator shall be bound to ob-
serve confidentiality;

— the parties must consider the partici-
pation of a mediator

The outcome of the mediation pro-
cedure is the agreement of arrangement by
which both parties accept the conditions of
the arrangement and include the commit-
ments made by the parties, the modalities
and time-limits for their implementation.

The victim, through this agreement,
disregards any claims against the accused and
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Victima, prin acest acord, se dezice de
orice pretentii fata de invinuit si ,solicita
exonerarea acetuia de raspundere penald”.

Invinuitul, prin acest acord, angajan-
du-se si indeplinind obligatiile asumate,
asupra carora s-a convenit, care pot fi atat
recuperatorii (exprimate prin recuperarea
prejudiciului material, inlocuirea obiectului,
repararea acestuia sau compensarea preju-
diciului in forma pecuniara), cat si de or-
din moral. Acordul de impacare nu poate sa
contina angajamente ce contravin legislatiei,
care sa cauzeze suferinte fizice sau sa injo-
seasca demnitatea persoanei ori sa se refere
la alte imprejurari decat cele ce rezulta din
cauza penald. Invinuitul nu poate fi impus sa
recunoasca vinovatia la semnarea acordului
de impacare.

Acordul de impacare este perfectat in
forma scrisa de catre mediator si semnat de
catre parti si de mediator, in cazul in care
obligatiile asumate de invinuit au fost exe-
cutate.

Semnatura mediatorului confirma ca-
racterul benevol si legalitatea acestui act.

Spre deosebire de mediere, evenimen-
tul impacarii partilor trebuie sa aiba loc in
fata organului de urmarire penala ori a in-
stantei de judecatd. Acesta poate avea loc
prin depunerea unor cereri de catre fiecare
dintre parti, conform prevederilor art.344!
alin.(1) C.pr.pen., ori prin declaratii orale,
consemnate intr-un proces-verbal, intocmit
de organul de urmarire penala, iar, dupa caz,
in procesul-verbal al sedintei de judecati. In
acest ultim caz, declaratiile cu privire la vo-
inta de a se impaca, este rezonabil sa fie, se-
parat, semnate de catre parti [7].

In lipsa partii vitimate, reprezentantul
poate inainta cerere de impacare numai in
cazul detinerii unei procuri privind imputer-
nicirea acestuia de a efectua procedura im-
pacarii, in caz contrar organul de urmarire
penald sau instanta pot respinge solicitarea.

O alta situatie sunt cazurile permise de
legislatie, privind examinarea procesului pe-
nal in lipsa partii vatamate, la cererea aces-
teia. Pornind de la ideea ca impacarea este
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“calls for his release from criminal liability”.

The accused, through this agreement,
committed to fulfilling their obligations,
has been agreed, which can be both a debt-
or (expressed by recovering material injury,
replacing the object, repairing it or compen-
sating for damage in monetary form) and a
moral hazard.

The agreement of reconciliation can’t
contain commitments contrary to legislation
that cause physical suffering or detract from
the dignity of the person or relate to cir-
cumstances other than those resulting from
criminal proceedings. The accused cannot be
required to recognize guilt when signing the
settlement agreement.

The agreement on reconciliation shall
be drawn up in written form by the mediator
and signed by the parties and the mediator if
the obligations assumed by the accused have
been fulfilled.

The mediator’s signature confirms the
voluntary nature and legality of this act.

In contrast to mediation, the event of
the parties’ reconciliation must take place in
the presence of the prosecution or the court.
It may take place by the submission of re-
quests by each of the parties as provided for
in Article 344'(1) CPC. Or by oral statements
recorded in a record drawn up by the pros-
ecution body and, where appropriate, in the
minutes of the hearing.

In the latter case, the declarations of
willingness to be reconciled, it is reasonable
to be signed separately by the parties [7].

In the absence of the injured party, the
representative may submit a request for rec-
onciliation only in the case of possession of
a power of attorney authorizing him to carry
out the procedure of reconciliation, other-
wise the prosecution body or the court may
reject the request

Another situation is the cases allowed
by legislation, concerning the examination
of criminal proceedings in the absence of the
injured party, at its request. Starting from the
idea that reconciliation is “personal” the will
of the injured party, about reconciliation,
must be expressed by a certified notary (ap-
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b

~personala” vointa partii vatamate despre
impacare trebuie sd fie exprimatd printr-o
declaratie (cerere), autentificata notarial.

In conditiile art. 276 C.pr.pen. si art.
109 C.pen. ale acordului de impacare sau ale
acordului de mediere, organul de urmarire
penald este obligat sa inainteze procurorului
cauza penald cu propunerea de a inceta ur-
marirea penala.

Incetarea urmaririi penale este actul
de liberare a persoanei de raspundere penala
si de terminare a actiunilor procedurale, in
cazul in care pe temei de nereabilitare legea
impiedica continuarea acesteia.

Procurorul este persoana care, in limi-
tele competentei sale, exercita sau, dupa caz,
conduce in numele statului urmarirea pena-
la, reprezinta invinuirea in instanta, exercita
sau, dupa caz, conduce si alte atributii preva-
zute de codul de procedura penala.

Una din atributiile de baza ale procu-
rorului este de a verifica legalitatea actelor
intocmite in timpul desfasurdrii urmaririi
penale. In acest context, procurorul de caz,
primind cauza penala cu propunerea de in-
cetare a procesului penal, este obligat sa ve-
rifice minutios temeiul acestei propuneri.
Procurorul verifici materialele dosarului si
actiunile procesuale efectuate, o atentie spo-
ritd acordand-o cererii de impacare, acordu-
lui de impacare sau acordului de mediere,
dupa caz, pronuntandu-se asupra acestora.

Inainte de a dispune incetarea urmari-
rii penale, procurorul verifica daca acordul
de impacare este personal si benevol.

Procurorul dispune incetarea procesu-
lui penal prin ordonanta.

Ordonanta de incetare a procesului pe-
nal, pe langa elementele generale prevazute
la art. 255 C.pr.pen., trebuie sa cuprinda da-
tele privind persoana si fapta la care se refera
incetarea urmaririi penale, temeiurile de fapt
si de drept pe baza carora se dispune ince-
tarea urmaririi penale, precum si informatia
privind conditiile de intrare in vigoare si or-
dinea de contestare a ordonantei.

La incetarea urmaririi penale, procuro-
rul, daca este cazul, dispune si:

plication) declaration.

Under the terms of Article 276 CPC
and Article 109 CC of the conciliation agree-
ment or of the mediation agreement, the
prosecution body is obliged to forward the
criminal case to the prosecutor with the pro-
posal to cease prosecution.

The cessation of criminal prosecution
is the act of releasing the person from the
criminal liability and finishing the procedural
actions, if the law on the grounds of non-em-
powerment prevents it from continuing.

The prosecutor is the person who,
within the limits of his competence, exercises
or, where appropriate, leads the prosecution
on behalf of the State, is the charge to the
court, exercises or, as appropriate, conducts
other functions provided for by the Code of
Criminal procedure.

One of the basic tasks of the prosecu-
tor is to check the legality of acts carried out
during the prosecution. In this context, the
case prosecutor, receiving the criminal case
with the proposal to end the criminal pro-
ceedings, is obliged to thoroughly check the
basis of this proposal. The prosecutor checks
the file materials and the trial actions carried
out, a special attention drawing on a request
for reconciliation, a reconciliation agreement
or a mediation agreement, as appropriate, by
pronouncing on them.

Before ordering the prosecution to
cease, the prosecutor checks whether the
agreement of reconciliation is personal and
voluntary.

The prosecutor shall order the termi-
nation of the criminal proceedings by order.

The order for the termination of the
criminal proceedings, in addition to the gen-
eral elements provided for in Article 255 of
the CPC, must include the data on the per-
son and the action to which the prosecution
is to be terminated, the grounds of fact and
law on the basis of which the prosecution is
ordered to cease, as well as information on
the conditions of entry into force and the or-
der of appeal of the order.

Upon termination of the prosecution,
the prosecutor, if applicable, shall also have:
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1) revocarea masurii preventive si a al-
tor masuri procesuale in modul prevazute de
lege;

2) restituirea cautiunii in cazurile si in
modul prevazute de lege;

3) aplicarea masurilor de siguranta;

4) incasarea cheltuielilor judiciare sau
alte actiuni prevazute de lege.

Ordonanta de incetare a urmaririi pe-
nale poate fi contestata, de catre parti, la pro-
curorul ierarhic superior in termen de 15 zile
de la emitere sau de la momentul cand a luat
cunostintd de continutul acesteia. Procuro-
rul, examinand plangerea, materialele cauzei
si explicatiile procurorului, poate dispune
respingerea sau admiterea plangerii cu relu-
area urmaririi penale.

%

Concluzii. Urmadrirea penald poate fi
inceputa numai daca exista un temei legal si
motive suficiente.

Inceputul urmiririi penale este mar-
cat prin interventia unui act care determina
declansarea sa. Acest act dinamizator este
sesizarea, care constituie primul moment in
desfasurarea activitatii de urmarire [8, p. 19].

O forma speciald de sesizare este plan-
gerea prealabild. Plangerea prealabila este
actul procesual prin care persoana vatamata
printr-o infractiune isi manifesta vointa de a
fi tras la raspundere penald cel ce a savarsit-
0, act fara de care nu poate interveni raspun-
derea penala si, ca urmare, nu poate incepe si
nici continua procesul penal.

Dupa o opinie unanim admisa astazi
in literatura de specialitate, plangerea prea-
labila constituie o institutie a dreptului penal
dar si a dreptului procesual penal, fiind re-
glementata, pe de o parte, de Codul penal si
alte legi penale, iar pe de alta parte, de Codul
de procedura penala.

Lipsa plangerii prealabile sau retrage-
rea ei impiedica exercitarea actiunii penale
atat in timpul urmaririi penale, cat i in tim-
pul judecatii.

Totodata, la depunerea plangerii prea-
labile in cazurile prevazute de alin. (1) al art.
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1) revocation of the preventive and
other procedural measures in the manner
prescribed by law;

2) release of security in the cases and in
the manner prescribed by law;

3) the application of safety measures;

4) the collection of legal costs or other
legal actions.

The order for the termination of the
prosecution may be challenged, by the parties,
with the superior prosecutor within 15 days of
the issue or of the time when he became aware
of its content. The prosecutor examining the
complaint, the materials of the case and the
explanations of the prosecutor, may order the
rejection or admission of the complaint with
the resumption of criminal prosecution.

%%

Conclusion. Prosecution can only be
started if there is sufficient legal basis and
reason.

The beginning of the criminal prose-
cution is marked by the intervention of an
act triggering it. This act is the referral, which
is the first moment in the pursuit of the fol-
low-up activity [8, p. 19].

A special form of referral is the prior
complaint. The prior complaint is the pro-
cedural act whereby the injured person in a
criminal offense shows his willingness for the
perpetrator to be held liable for criminal of-
fenses, an act without which criminal liabili-
ty cannot be involved, and therefore cannot
begin or continue the criminal proceedings.

After a unanimous opinion today in
the literature, the prior complaint is an in-
stitution of criminal law and also of criminal
procedural law, on one hand, regulated by
the Criminal Code and other criminal laws,
and on the other hand by the Code of Crim-
inal procedure.

The absence of a prior complaint or
its withdrawal shall prevent the exercise of
criminal proceedings both during the crimi-
nal proceedings and during the trial.

At the same time, when lodging the pri-
or complaint in the cases provided for in par-
agraph 1 of Article 276 of the CPC, the crim-
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276 din C.pr.pen., ofiterul de urmarire pena-
la explica victimei dreptul de a retrage plan-
gerea si dreptul de a se impaca cu faptuitorul.

Acordul de impacare este un act pro-
cedural ce duce la incetarea procesului pe-
nal, fiind, totodatd, un act ce se incheie per-
sonal si benevol. Avand in vedere ca exista
posibilitatea impacarii, trebuie sa nu ezite sa
beneficieze de aceasta odata ce atat banuitul,
invinuitul, inculpatul, cat si partea vatamata
sunt de acord.
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Politia Republicii Moldova a suferit numeroa-
se modificari prin comasarea/fuziunea unor organe
sau alte restructurari politienesti, ceea ce a dus la
schimbarea cadrului legal, modificarea atributiilor,
statutului, imputernicirilor si competentelor acestor
organe.

Analiza etapelor de formare a politiei
nationale a Republicii Moldova ar putea oferi
informatii valoroase privind ajustarea statutului
persoanelor cu statut special, ajustarea numerica a
personalului organelor politienesti in vederea stabi-
lirii unui echilibru perfect dintre resursele, mijloace-
le financiare alocate si randamentul realizarii sarci-
nilor prevazute de lege.

Etapele privind formarea politiei nationale
ar putea releva solutiile optime ce tin de implemen-
tarea legii, transpunerea ei in viata. La fel ar putea
contribui la abilitarea cu competenta general-ju-
ridica de a infiptui dreptatea/justitia prevazute de
standardele europene sau internationale raportate la
realitatile spatiului mioritic in care traim, pe nume
»Republica Moldova”.

Cuvinte-cheie: politia nationald, militie, etapele
de formare a politiei, organele afacerilor interne, organele
de asigurare a securitatii statului, organele de asigurare a
ordinii si linistii publice etc.

The police of the Republic of Moldova have
undergone numerous changes through pooling/fu-
sion of some bodies and other police restructuring,
which led to changes in the legal framework, powers,
statute, powers of the attorney and competencies of
these bodies.

The analysis of the stages of formation of the
national police of the Republic of Moldova could of-
fer valuable information on adjusting the status of
people with special status, on adjusting the number
of police bodies with the purpose of establishing a
perfect balance between resources, financial means
which are allocated and the level of fulfilling the
tasks provided by the Law.

The formation stages of the national police
could reveal optimal solutions regarding the imple-
mentation of legislation and its translation in the
daily life. It could also contribute to empowerment
with the help of the general-legal competence of do-
ing righteousness/justice provided by the European
or international standards adjusted to the realities of
our mioritic space in which we live, called “Republic
of Moldova”.

Keywords: national police, militia, police forma-
tion stages, internal affairs bodies, state security bodies,
public order and safety bodies etc.

Politia este un rdu, dar este un rdu necesar societdtii...
Roman STARASCIUC

Police is an evil, but a necessary evil for the society...
Roman STARASCIUC

Historical Landmarks on National Police
Formation
Introduction. A complex analysis on
the national police formation stages con-
tributes to the improvement of its bodies, it

Repere istorice privind formarea Politiei
Nationale
Introducere. Analiza complexa a eta-
pelor formarii politiei nationale ajuta la
perfectionarea organelor respective, fiind o
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structurd in permanenta reformare. Analiza
comparativa in timp este necesard pentru
relevarea deficientelor acestor organe si eli-
minarea lor.

Importanta studiului deriva din rolul
socialmente util si indispensabil al politiei in
cadrul structurilor statale. Obiectivul pe care
il urmareste politia este unul de importanta
vitala din cauza paturilor sociale vulnerabile
din interiorul statului.

Legislatia din majoritatea tarilor
democratice si instrumentele juridice
internationale califica politia drept un organ
de protectie a dreptului. Conchidem ca este
o realitate si un ,,organ de protectie si aplicare
a dreptului’, dar in anumite perioade istorice
avea roluri diferite in raport cu cele cunoscu-
te in prezent.

Dupd cum remarca, pe buna drepta-
te, E Engels, politia ,este la fel de veche ca
si statul”. Insdsi notiunea de ,,politie” deriva
de la grecescul ,,politeia” (polis — oras). Asa
numea Aristotel autorititile administrativ
orasenesti, iar daca admitem ca in perioada
respectiva conceptia de statalitate se confun-
da cu autoritatea administrativa a oraselor-
cetati, prin aceasta notiune era redata organi-
zarea politica a statului in ansamblu[1, p. 61].

Acest studiu este actual prin faptul ca:
»...activitatea organelor afacerilor interne, in
general, si a politiei, in special, este una din-
tre cele mai putin cunoscute. Intreaga istorie
a Republicii Moldova nu poate fi conceputa
fara prezenta in cadrul ei, din cele mai vechi
timpuri, a unor instrumente eficiente pentru
asigurarea ordinii publice. In perioada sta-
tului feudal moldovenesc, ordinea publica,
siguranta statului si a persoanelor, apararea
proprietatii erau incredintate atat institutii-
lor publice centrale, cat si celor locale: dom-
nia, dregatoriile, sfatul celor buni si batrani
etc”[2, p. 21].

Materiale si metode aplicate. In pro-
cesul studiului dat au fost utilizate urmatoa-
rele metode de cercetare stiintifica: analiza is-
torica, analiza sistemica, analiza logicd, anali-
za comparativa etc. Materialele utilizate sunt:
actele legislative si normative nationale in
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being a structure which is in continuous de-
velopment. A comparative analysis of time is
necessary in order to discover and to liqui-
date the deficiencies in these bodies.

The importance of the given study de-
rives from the socially indispensable and use-
ful role that the police hold among the state
structures. The objective that the police seek
is one of vital importance because of the ex-
istence of vulnerable people within the state.

The legislation of many democratic
countries and the legal international tools
qualifies police as a law-protection body. We
conclude, thus, that it is a reality and a “pro-
tection and law enforcement body”, but dur-
ing specific historical periods it held different
roles than the ones known today.

As F. Engels has rightly said, police is
“as old as the state itself”. Even the notion
of “police” itself comes from the Greek term
“politeia” (polis - city). That is how Aristot-
le used to call the cities’ administrative au-
thorities, and if we were to agree that, during
that period, the concept of statehood was
confused with the administrative authority
of the city-settlements, the same designation
was used to describe the political organiza-
tion of the entire state [1, p. 61].

The given study is up-to-date because:
“...the activity of the internal affairs bodies,
in general, and that of the police, especially,
is one of the least known. The entire history
of the Republic of Moldova exists thanks to
the historical presence of some efficient tools
which maintained the public order. During
the Moldovan feudal state, the public order,
people and state’s safety, property protection
was entrusted to both the central public in-
stitutions and to local ones: lordships, do-
minions, council of the elders etc.” [2, p.21].

Materials and methos applied. During
the study, the following scientific research
methods were used: historical analysis, sys-
tematic analysis, logical analysis, compar-
ative analysis etc. The following materials
were used: national legislative and normative
acts of the Republic of Moldova, doctrine
and other relevant materials. The given study



domeniu ale Republicii Moldova, doctrina si
alte materiale relevante. Acest studiu este ba-
zat pe o serie de cercetari istorico-stiintifice,
pentru a verifica autenticitatea, veridicitatea
informatiei culese de citre membrii societatii
civile fata de organele politienesti.

Rezultate obtinute si discutii. In rea-
lizarea obiectivului acestui studiu s-a apelat
la cunostintele mai multor specialisti, pentru
a elucida importanta rezolvarii probleme-
lor rezultate in urma etapelor de formare a
politiei nationale, analiza conflictelor din ca-
drul societatii si organele abilitate cu extir-
parea lor pe parcursul diferitor etape istorice.

La etapa actuala un rol aparte in opri-
rea criminalitatii il are politia; precizam ca
echilibrul perfect intre organele politienesti
si societatea civila nu va exista niciodata, iar
cei ce afirma ca exista au tangente cu dome-
niul fantasticului. Este evident motivul, fiind-
ca societatea civila inglobeaza si indivizii in
conflict cu legea.

In acest context o preocupare conti-
nud a autoritatilor statale este prevenirea
criminalitatii care trebuie sa devina ,,...o fi-
losofie, transmisa fiecarui cetatean. Aceasta
este 0 necesitate, intrucat criminalitatea afec-
teaza viata tuturor, de la dreptul fiecaruia de
a merge pe strada in sigurantd pana la cota
de asigurare pe care o platesc pentru masini
si case. Mai mult ca atat, politia si cei care si-
au luat responsabilitatea de paza si protectie,
nu mai putin fiecare persoana, ca individ sau
membru al unei organizatii, au obligatia sa-si
armonizeze eforturile si mentalitatile intr-o
modalitate preventiva, pentru a proteja cu
succes viata si proprietatea” [3, p. 28].

Esenta dreptului este insda aceea de
a proteja cetatenii aflati sub autoritatea sa.
Astfel, politia protejeaza cetateanul, prin res-
pectarea stricta a legislatiei. Anume in aceas-
ta consecutivitate, direct si indirect, politia
este un garant al drepturilor omului si al
securitatii publice [4, p. 7]. In tara noastra ac-
tivitatea politiei este reglementata de legea nr.
320 cu privire la activitatea politiei si statutul
politistului care in cuprinsul art. 2 din legea
sus-mentionata precizeaza ca ,politia este o
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is based on a series of historic and scientific
researches in order to verify the authenticity,
truthfulness of the information gathered by
the members of the civil societies and of the
police bodies.

Results and Discussions. In order to
achieve the objective of the given study, the
knowledge of several specialists was taken
into account for highlighting the impor-
tance of solving the problems resulting from
the formation stages of the national police,
conflict analysis from within the society and
bodies responsible for removing these con-
flicts during various historical stages.

At the moment, police have a special
role in ending the crime; we want to be spe-
cific: a perfect balance between the police
bodies and the civil society shall never be ob-
tained, and those who say otherwise live in
a surreal world. The reason is clear; conflicts
with the Law involve individuals who live in
the civil society.

In this context, a continuous concern
of the state authorities is to prevent crime,
which needs to become “...a philosophy
passed on to each citizen. This is a necessi-
ty, because crime affects everyone’s life, from
each individual’s right to walk safely down
the street to the insurance quota paid for re-
al-estate and cars. Moreover, police and those
who assumed the responsibility of guarding
and protecting, not least each person in par-
ticular, individual or member of an organi-
zation, has the duty to harmonize the efforts
and mind-sets into a preventive method, in
order to successfully protect the life and the
property” [3, p. 28].

The heart of the rule of law is that of
protecting citizens which are under its au-
thority. Therefore, police protect the citizen
by strictly following the Law. Only in this
succession, directly or indirectly, police is a
guarantor of human rights and public safety
[4, p. 7]. The activity of the Moldovan police
is regulated by the Law No 320 on police ac-
tivity and police status, which in the summa-
ry of the Article 2 of the given Law states that
“police is the specialized public agency of the
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institutie publica specializata a statului, in
subordinea Ministerului Afacerilor Interne,
care are misiunea de a apara drepturile si li-
bertatile fundamentale ale persoanei prin ac-
tivitati de mentinere, asigurare si restabilire
a ordinii si securitatii publice, de prevenire,
investigare si de descoperire a infractiunilor
si contraventiilor”[5].

La etapa actuala se impune ca societatea
noastra sa constientizeze ca ,justitia si politia
sunt pur si simplu necesare pentru ca o soci-
etate sa functioneze, fara ele nu va fi posibila
ordinea. Insi cel mai dificil este mentinerea
echilibrului. Intotdeauna exista pericolul ca
un stat care exercita un control justitiar sever
sa creeze un regim politienesc, care asigura
un grad superior de securitate, dar care, pe de
alta parte, ingradeste si ameninta drepturile
si libertatile cetatenesti[6, p. 57].

In continuare, autorii acestui studiu
pentru a explica esenta cercetarii vor relata
etapele formarii politiei nationale, incepand
cu domniile, dregatoriile si personalul din
componenta lor.

Domnia reprezenta institutia publica
suprema, care stabilea directiile, formele si
limitele activitatii politienesti. Domnitorul
era pazit in Moldova de soltuzi, dupa care au
urmat fustasii, arnautii si seimenii. Pe timpul
noptii, orasele erau pazite de strajeri, iar dru-
murile — de calarasi si polcovnici.

Dregatoriile, ca institutii prin interme-
diul carora domnitorul administra tara, erau
investite cu functii de urmarire si sanctiona-
re a infractorilor. Este cunoscut faptul ca cea
mai inalta dregatorie care detinea atributii
politienesti era Marele Vornic, atestat docu-
mentar pentru prima data la 13 noiembrie
1393. In aceastd activitate Marele Vornic era
ajutat de vornici si globnici.

Incepand cu secolul al XVI-lea, in Tara
Moldovei seful politiei era numit Marele Hat-
man, ,mai marele peste toata oastea” Acesta
era imputernicit si cu functii de asigurare a
ordinii interne, fiind mentionat pentru prima
data in anul 1541, in vremea celei de a doua
domnii a lui Petru Rares. In timp de pace, o
parte din osteni erau folositi pentru straja
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state in subordination of the Ministry of In-
ternal Affairs intended for protection of the
rights and fundamental freedoms of the per-
son by means of activities for maintenance,
providing and recovery of public order and
safety, for the prevention, investigation and
disclosure of crimes and offenses” [5].

At the given moment, it is obligatory
for our society to become aware of the fact
that “justice and police are a necessity in or-
der for a society to function, without them
order would be impossible. The most difh-
cult task, however, is to maintain the bal-
ance. There is always this danger that a state
which exercises a severe legal control would
create, on one hand, a police regime which
ensures a superior level of safety but which,
on the other hand, would restrict and threat-
en citizens’ rights and freedoms” [6, p.57].

Further on, in order to explain the
essence of this research, the authors of this
study will describe the formation stages of
the national police starting with lordships,
dominions and their structure.

Lordship represented the supreme
public institution, which established the di-
rections, forms and limits of the police ac-
tivities. The ruler was protected in Moldova
by the soltuzi (schultheiss), fustasi (lancers),
arnauti and seimen. During night time, cities
were defended by watchmen and the roads
by horsemen and polkovniks.

Dominions, as institutions with the
means of which the ruler managed the coun-
try, were assigned to catch and sanction the
offenders. It is known that the Great Vornic
was the highest dominion who had police
duties, being first documented on Novem-
ber 13, 1393. In his activity, the Great Vornic
was assisted by vornici and globnici.

Starting with the XVI century, in the
Moldavian Principality the chief of police was
called the Great Hetman, “the highest mili-
tary officer”. He was empowered with ensur-
ing internal order, being first mentioned in
1541, during the second reign of Petru Rares.
During peacetime, some soldiers were used
to guard the Hetman’s Palace or he would



la palatul hatmanului ori erau trimisi de el
sd indeplineasca functii de asigurare a ordi-
nii interne. Hatmanul raspundea de ordinea
publica pe intreg teritoriul tarii, urmarirea,
prinderea si intemnitarea talharilor.

Astfel, constatam cd pana in secolul al
XVII-lea Moldova nu dispunea de o organi-
zatie politieneasca propriu-zisa, asemanatoa-
re cu cea din tarile europene. Atat siguranta
persoanelor si a bunurilor ce le apartineau
acestora, cat si ordinea si linistea publica
erau incredintate spre gestionare sefilor osti-
rii, care in aceasta calitate aveau sarcina de a
veghea la paza ordinii interne.

Paza si buna oranduire politieneasca in
capitala, mai tarziu, a fost incredintata unui
»aga, demnitate infiintata la 1592. Aga hota-
ra si pretul obiectului de indestulare, prive-
ghind ca masurile sd fie drepte si pedepsind
pe cei ce se abdteau de la ordinele lui. Aga
avea in grija mahalale, strazi si mai detinea o
inchisoare speciald si un tribunal. In atributia
sa intra si judecarea pricinilor mai mici ale
targovetilor si, totodata, pedepsirea celor care
tulburau linistea orasului. Aga a devenit, mai
tarziu, prefect de politie in capitala.

Din secolul al XVIII-lea atributiile de
ordin politienesc ale Marelui Hatman cunosc
o extindere vizibila: eliberarea buletinelor de
identitate si a ravaselor de drum, stingerea
incendiilor, cercetarea prealabila, escortarea
condamnatilor la locul de executare a pedep-
sei etc.

Dupa anexarea in 1812 a Basarabiei la
Imperiul Rus si o perioada initiald de auto-
nomie in organizarea structurii politienesti,
incepand cu anul 1873, in aceste teritorii este
instituita organizarea politieneascd imperia-
la. Din noiembrie 1917 in Republica Demo-
cratica Moldoveneasca si-a desfasurat activi-
tatea si un Directorat de Interne.

Dupa reunirea Basarabiei cu Romania,
in perioada 1918-1940, politia din Chisindu
isi desfasura activitatea sub conducerea pre-
fectului de politie, iar in celelalte orase si ju-
dete — sub conducerea prefectilor de judet si
oras. Adoptarea la 21 julie 1929 a Legii pen-
tru organizarea politiei generale a Statului,
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send them to take care of internal order. The
Hetman was responsible for the entire coun-
try’s territory public order, following, catch-
ing and imprisoning the thieves.

Thus, we conclude that until the XVII
century, Moldova did not have a properly
established police structure, as the Europe-
an countries had. The safety of people and
their goods, along with the public order was
entrusted to the country’s commanders, who
in this position, were assigned to guard the
internal order maintenance. The protection
and police structure within the capital was
later entrusted to “Agha”, a military rank
established in 1592. Agha decided the price
of the object of satiation, watching if people
respected the measures and punishing those
who did not obey his rules. Agha took care of
ghettos, streets and also owned a special jail
and a courthouse. He was also responsible
for judging small causes of traders along with
punishing those who disrupted the city’s or-
der. Agha later became police commissioner
in the capital.

Starting with the XVIII century, the
police responsibilities of the Great Hetman
increased a lot: issuing identification papers
and travel licenses, fire fighting, doing prior
research, escorting convicts to the place of
the enforcement of their sentence etc.

After the annexation of Bessarabia
to the Russian Empire in 1812 and an ini-
tial period of autonomy in organizing the
police structure, starting with 1873, the im-
perial police structure is established on these
territories. Starting with November 1917, a
Directorate of Internal Affairs is conducting
its activity in the Moldovan Democratic Re-
public.

After the reunion of Bessarabia with
Romania, in the period of 1918-1940, the
police of Chisinau conducted their activity
under the police commissioner, while in the
other cities and counties - under the com-
missioners of those cities and counties. The
adoption of the Law on July 21, 1929 to or-
ganise the State General Police, the decree of
which was published in the Official Gazette,
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al cdrei decret a fost publicat in Monitorul
Oficial, a impus schimbari esentiale in acti-
vitatea politieneasca. Astfel, ea prevedea for-
marea politiei administrative, judiciare si de
informatii, drept componente ale Directiei
Generale a Politiei in cadrul Ministerului de
Interne.

Din anul 1940, odata cu formarea Re-
publicii Sovietice Socialiste Moldovenesti, se
constituie un nou sistem de institutii publice
abilitate cu asigurarea ordinii si linistii publi-
ce. La 8 august 1940, printr-un ordin al co-
misarului poporului pentru afacerile interne
al URSS, este constituit Comisariatul Popo-
rului pentru Afacerile Interne al RSS. Mol-
dovenesti. Primul Comisar pentru Afacerile
Interne a fost numit N. Sazakin.

De-a lungul anilor, functiile principale
ale Ministerului Afacerilor Interne au fost re-
presive. Pe forta, nu pe autoritatea puterii se
sprijinea regimul sovietic in anii’50 -’60, cand
aceasta structura era condusa de tovarasii
de lupta ai atotputernicului Lavrenti Beria.
Unul dintre acestia, general-maiorul Nikolai
Sazikin, a fost trimis la noi de la Moscova si
a condus Comisariatul Poporului al Aface-
rilor Interne (NKVD) al RSSM, in perioada
1940-1941. La 10 septembrie 1940, potrivit,
Hotararii Sovietului, Comisariatul Poporului
al URSS, Chisinaul, in calitate de capitala a
republicii unionale, a fost trecut in categoria
oraselor cu regim special de gradul al II-lea.
Aceasta insemna ca persoanele condamnate
penal nu aveau dreptul sd locuiasca in el sau
sa-1 viziteze[7, p. 87]. Ca urmare, a avut loc o
lupta dura cu intelectualitatea nationala si cu
persoanele acuzate de cooperare cu organele
puterii din Romania. Fiind arestati sub sus-
piciunea de spionaj in favoarea Germaniei,
Italiei si Romaniei, ulterior au fost executati
in masa in afara orasului, mai jos de actuala
strada Grenoble, unde mai tarziu au fost ga-
site osemintele celor ucisi.

Analizand componenta structurii or-
ganizatorice a C.P.A.I. (N.K.V.D.), constatam
doua niveluri: aparatul central, pe de o parte,
si directii, sectii si servicii, pe de altd parte.
Printre componentele de baza ale sistemului
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made essential changes in the police activity.
Thus, it provided the formation of adminis-
trative, legal and information police, as parts
of the General Police Directorate within the
Ministry of Internal Affairs.

From 1940, beginning with the forma-
tion of the Moldavian Soviet Socialist Re-
public, a new system of authorized public in-
stitutions that ensured the public order and
safety was established. On August 8, 1940,
the People’s Commissar for Internal Affairs
of SSR is established by an order of the Peo-
ple’s Commissar for the Internal Affairs of
the USSR. N. Sazakin was the first appointed
Commissar for Internal Affairs.

Over the years, the main functions
of the Ministry of Internal Affairs were re-
pressive. The Soviet regime grew on force,
not on the authority of power during the
years '50s -’60s, when the structure was led
by the comrades-in-arms of the all-powerful
Lavrenti Beria. One of them, the Major Gen-
eral Nikolai Sazikin, was sent from Moscow
and led the MSSR People’s Commissariat of
Internal Affairs (NKVD) in 1940-1941. On
September 10, 1940, according to the Deci-
sion of the Soviet, the USSR People’s Com-
missariat, Chisinau, as capital of the union
republic, became a type II special regime
city. This meant that people who were con-
victed criminals did not have the right to
live or visit Chisinau [7, p. 87]. As a result, a
harsh fight began with the national intellec-
tuals and with the people who were accused
of cooperating with Romanian law enforce-
ment bodies. They were arrested under the
suspicion of espionage in the service of Ger-
many, Italy and Romania, and later executed
outside the city below the current Grenoble
Street, where later the bones of those who
were executed were found. If we analyse the
composition of the organizational structure
of C.P.AI (N.K.V.D.) we find two levels:
central apparatus, on one hand, and direc-
torates, sections and services, on the other
hand. Among the basic component of the in-
ternal affairs bodies established in 1940 are:
Workers and Peasants Militsiya, Section of



de organe ale afacerilor interne constituit in
1940, mentionam: Directia militiei muncito-
resti-taranesti, Sectia institutiilor penitencia-
re, Sectia serviciului de pompieri, Sectia arhi-
ve, Serviciul securitatii de stat si paza frontie-
rei. In baza aceluiasi ordin din 8 august 1940,
au fost infiintate 6 sectii judetene ale organe-
lor afacerilor interne si 14 sectii raionale in
stanga Nistrului.

In aceastd perioadd organele de asi-
gurare a securitatii statului si de asigurare a
ordinii si linistii publice se aflau intr-un co-
misariat comun - Comisariatul Poporului
pentru Afacerile Interne. In februarie 1941,
organele securitatii de stat se vor separa de
C.P.A.L si va fi format Comisariatul Poporu-
lui pentru Securitatea Statului (N.K.G.B.).

Dupa razboi, la 26 martie 1946, in con-
formitate cu Decretul Prezidiului Sovietului
Suprem al R.S.S. Moldovenesti, Comisariatul
Poporului pentru Afacerile Interne isi schim-
ba denumirea in Ministerul Afacerilor Inter-
ne, denumire pastrata pana in prezent.

Un eveniment important in evolutia
organelor afacerilor interne a fost si institu-
irea la 25 octombrie 1956 a principiului du-
blei subordonari a organelor imputernicite
cu aplicarea legii - autoritatile publice locale,
pe de o parte, si aparatul central al M.A.L,
pe de alta parte. Directiile si sectiile M.A.IL.
din orage si raioane au fost reorganizate in
organe pentru afacerile interne ale institutii-
lor publice locale.

In anii «60, sistemul organelor afaceri-
lor interne de mai multe ori a fost supus unor
reorganizari. La 26 iulie 1966, este format Mi-
nisterul pentru Asigurarea Ordinii Publice a
R.S.S. Moldovenesti. Dar, mai apoi, in noiem-
brie 1968, s-a revenit la vechea denumire —
Ministerul Afacerilor Interne.

O insemnatate deosebita a avut-o pen-
tru reorganizarea activitatii organelor aface-
rilor interne adoptarea la 19 iulie 1973 a Legii
»Despre drepturile si indatoririle de baza ale
militiei sovietice pentru asigurarea ordinii
publice si lupta cu criminalitatea” si a noului
Regulament cu privire la militia sovietica.

Printre componentele de baza ale
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Penitentiary Institutions, Fire Fighting Ser-
vices, Archives Section, Directorate of Bor-
der and Internal Security. By the same order
issued on August 8, 1940, 6 county depart-
ments of internal affairs were established,
along with 14 rayon sections on the left bank
of Dniester.

During this period, the bodies ensur-
ing state security and those ensuring public
order and security were located in one joint
commissariat - People’s Commissariat for
Internal Affairs. In February 1941, state secu-
rity bodies had been separated from C.P.A.L
and formed People’s Commissariat for State
Security (N.K.G.B.).

After the war, on March 26, 1946, in
accordance with the Decree of the Presidium
of the Supreme Soviet of the Moldavian SSR,
People’s Commissariat for Internal Affairs
changes its designation into the Ministry of
Internal Affairs, title which was preserved
until today.

An important event in the evolution of
the bodies of internal affairs was the estab-
lishment, on October 25, 1956 of the prin-
ciple of double subordination of the bodies
empowered with law enforcement - local
public authorities, on one hand, and the
central apparatus of the Ministry of Internal
Affairs, on the other hand. The directorates
and sections of the Ministry from cities and
rayons were reorganized in internal affairs
bodies of local public institutions.

In the ’60s, the internal affairs bodies
system was reorganized several times. On
July 26, 1966, the Moldavian SSR Ministry
for Ensuring Public Order was established.
Later, in November 1968, the title went back
to the Ministry of Internal Affairs.

The adoption of a Law on July 19,
1973 on “Rights and basic duties of Soviet
militia in ensuring public order and fighting
crime” and the new Regulation on the Soviet
militia had a significant importance in reor-
ganizing the activity of the bodies of internal
affairs.

Among the main components of the
Ministry were: administrative service, legal
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M.A.L erau: Serviciul administrativ, Militia
judiciard, Sectia de combatere a delapidarilor
proprietatii socialiste si specula, Sectia pasa-
poarte si vize, Inspectia auto de stat, unitati
speciale si de front, pompieri, institutii de co-
rectie prin munca”.

Schimbarile sociale, politice, economi-
ce si culturale, care s-au produs la sfarsitul
anilor 80 in Republica Moldova, au influen-
tat profund asupra activitatii organelor abi-
litate cu apararea ordinii publice si a ordinii
de drept.

Dupa declararea la 23 iunie 1990 a su-
veranitatii Republicii Moldova, a fost stabilit
un nou statut juridic, structura si atributii ale
organelor abilitate cu aplicarea legii si a de-
marat procesul de constituire a unui sistem
propriu, national, de organe pentru afacerile
interne.

La 13 septembrie 1990, Guvernul Re-
publicii Moldova a adoptat Hotararea nr. 321
»Cu privire la reforma organelor Ministeru-
lui Afacerilor Interne al R.S.S. Moldovenesti”,
care prevedea crearea Departamentului Po-
litiei i a sectiilor de politie raionale. Astfel,
locul militiei este ocupat de noile organe ale
afacerilor interne - Politia. La 18 decembrie
1990, Parlamentul Republicii Moldova a
adoptat Legea cu privire la politie[8, p. 3].

Cadrul legislativ de activitate a organelor
afacerilor interne

Dupa inlaturarea regimului totalitar,
schimbarile survenite in societatea noastra
au generat evenimente adeseori violente,
care, in discursuri, luari de pozitie, studii etc.,
au fost numite ,conflicte”. Dupa obtinerea
independentei, Republica Moldova si-a ma-
nifestat interesul de a deveni un stat de drept,
acest deziderat a impus intreprinderea unor
serii de masuri.

Printre cele mai intens mediatizate
actiuni a fost instaurarea statului de drept ca
model de guvernare. Astfel, aceasta politica
impune afirmarea ,,...statului de drept ce a
pus bazele constitutionalismului si ale prote-
jarii drepturilor omului..”[9, p. 94].

Reiesind din cele expuse, una din
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militia, department for fighting the dilapida-
tions of socialist property and speculation,
passports and visa department, state vehicle
inspection, special front units, fire fighters,
work-based correction institutions”.

Social, political, economic and cultural
changes that occurred in the end of the 80s
in the Republic of Moldova have profoundly
influenced the activity of the authorized bod-
ies in ensuring legal and public order.

After the declaration of the sover-
eignty of the Republic of Moldova on June
23, 1990, a new legal status was established
along with a new structure and functions of
the law enforcement bodies. A new process
begun, that of a building an individual na-
tional system of internal affairs bodies.

On September 13, 1990, the Govern-
ment of the Republic of Moldova passed the
Decision No 321 “on the Reform of the Bod-
ies of the Moldova SSR Ministry of Internal
Affairs”, which provided for the creation of
the rayon Police Department and rayon po-
lice inspectorates. Thus, the place of the mi-
litia is occupied by the new internal affairs
bodies - the Police. On December 18, 1990,
the Parliament of the Republic of Moldova
approves the Law on Police [8, p. 3].

Legal Framework on the Activity of the
Internal Affairs Bodies

After the abolition of the totalitarian
regime, the changes that occurred in our so-
ciety often generated violent events, which,
in discourses, position-taking, researches
etc., were called “conflicts”. After gaining
independence, the Republic of Moldova ex-
pressed its interest in becoming a rule of law;
this decision meant taking a series of meas-
ures.

Among the most intensely publicized
actions was the establishment of the rule of
law as a model of governance. Thus, this pol-
icy requires the assertion “.. of the rule of
law that laid the foundations of constitution-
alism and the protection of human rights...”
[9, p. 94].

Based on the above, one of the positive



obligatiile pozitive ale statului de drept este
asigurarea si protejarea propriilor cetateni.
Prin urmare, art. 18 din Legea fundamenta-
la a tarii noastre prevede expres: ,,Cetdtenii
Republicii Moldova beneficiazd de protectia
statului atat in tard, cat si in strdindtate”[10,
art.18]. Norma constitutionala expusa pre-
vede ca: ,,Pe teritoriul statului sdu, cetateanul
Republicii Moldova beneficiaza de intregul
sistem de protectie prevazut de Constitutia
Republicii Moldova si de legislatia in vigoare.
La solicitarea cetateanului, organele abilitate
ale statului au obligatia constitutionala de a-i
acorda protectia necesara in termenele si in
limitele stabilite de lege”[11, p. 95]. Aceste de-
ziderate pot fi realizate doar prin intermediul
organelor ce au contact direct cu societatea
civila si au menirea implementarii ,,de facto”
a prevederilor stipulate in cadrul nomencla-
torului juridic existent.

Unii autori enunta ca ,, Activitatile pri-
oritare, pe care le desfasoara politia, pot si
trebuie sa fie realizate prin prisma legalitatii,
linistii si ordinii in societate. O alta sarcina
importantd pentru Politia Nationala este
perfectionarea permanenta a formelor si me-
todelor de munca, ridicarea calificarii profe-
sionale, eliminarea coruptiei...”[12]. Ultima
componenta este foarte importantd pen-
tru creserea randamentului eficientei unei
interventii politienesti si realizarea cu succes
a preformantelor optime privind infaptuirea
obiectivelor trasate de lege.

Analfabetismul juridic al politistilor
este direct proportional cu respectarea drep-
turilor societatii civile. Situatia intelectuala a
organelor de fortd este in crestere odatd cu
trecerea timpului si perfectionarea sistemu-
lui respectiv. Afirmatiile autorului sunt con-
firmate si de numeroase cercetdri sociologice
autohtone dar si ale Romaniei. Spre exemplu,
Vasile Arimia si alti autori romani prezinta
urmatoarele statistici ce confirma starea de
pregatire a personalului politienesc: ,,Starea
de pregatire scolara a personalului din politie
reflectd situatia din intreaga tara. In 1899,
Romania avea 5.956.690 locuitori, populatia
in varsta de peste opt ani fiind de 4.694.288.
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obligations of the rule of law is to ensure and
protect its own citizens. Therefore, Article 18
of the fundamental Law of our country ex-
pressly states: “Citizens of the Republic of Mol-
dova shall benefit of the State protection both
within the country and abroad” [10, art.18].
The constitutional norm set out states that:
“In the territory of his state, the citizen of the
Republic of Moldova benefits from the entire
protection system provided by the Consti-
tution of the Republic of Moldova and the
legislation in force. Upon citizen’s request,
the authorized bodies of the state have the
constitutional obligation to grant the nec-
essary protection within the deadlines and
within the limits established by the Law” [11,
p. 95]. These desiderata can only be achieved
through the bodies that have direct contact
with the civil society, and have the purpose of
“de facto” implementation of the provisions
stipulated in the existing legal nomenclature.

Some authors state that “Priority ac-
tivities, which the police carry out, can and
should be carried out in the light of legality,
peace and order in society. Another impor-
tant task for the National Police is the con-
tinuous improvement of the working forms
and methods, increasing the level of profes-
sional qualification, the elimination of cor-
ruption...” [12]. The last component is very
important for increasing the efficiency of a
police intervention and successfully achiev-
ing the optimal performances regarding the
achievement of the objectives set by the Law.

The legal illiteracy of the police officers
is directly proportional to the respect of the
rights of the civil society. The intellectual level
of law enforcement bodies is improving with
the passage of time and so does the system.
The author’s statements are also confirmed
by numerous Moldovan and Romanian so-
ciological researches. For instance, Vasile
Arimia and other Romanian authors pres-
ent the following statistics that confirm the
training status of the police personnel: “The
state of school training of police personnel
reflects the situation of the country. In 1899,
Romania had 5,956,690 inhabitants, the pop-
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La 100 de locuitori, fara deosebire de sex, in
varsta de peste sapte ani, numai 22 stiau a citi
si scrie, iar 78 erau analfabeti”[13, p. 190].

Impulsionate de restructurare, schim-
barile sociale, politice, economice si cultura-
le, care s-au produs la sfarsitul anilor "80 in
Republica Moldova, au influentat profund
asupra activitatii organelor abilitate cu apa-
rarea ordinii publice si a ordinii de drept.
Aceste schimbari trebuie privite ca un pro-
ces ce stimuleazd miscarea de democratizare
a societatii, cresterea miscarii de renastere
nationala, pulsul innoitor al epocii, schim-
bari care, de fapt, au determinat un nou
cadru pentru existenta statala a Republicii
Moldova[14, p. 27].

La 17 august 1990, Guvernul Republi-
cii Moldova adopta Hotararea nr.276 ,,Cu
privire la infiintarea Academiei Nationale de
Politie si restructurarea actualelor institutii
de invatamant din sistemul afacerilor de in-
terne”... Academia este prima componenta a
organelor de afaceri de interne careia i-a fost
atribuitd denumirea de ,politie”. Aceasta ul-
terior si-a modificat denumirea in: Academia
»otefan cel Mare” a MAI al Republicii Mol-
dova, care pana in prezent pregateste cadre
politienesti de inalta calitate, pregatind la
ambele facultati (3 ani facultatea SCP si 4 ani
la facultatea Drept), care se finalizeaza cu un
statut special de ofiteri ai organelor afacerilor
interne.

Peste o luna, la 13 septembrie 1990, Gu-
vernul Republicii Moldova adopta Hotararea
nr.321 ,,Cu privire la reforma organelor Mi-
nisterului Afacerilor de Interne al R.S.S. Mol-
dova’, care prevedea crearea departamentu-
lui politiei si a sectiilor de politie raionale.

Astfel, pas cu pas,locul militiei este ocu-
pat de noile organe ale afacerilor de interne -
Politia. Activitatile pentru institutionalizarea
politiei devin tot mai evidente.

Procesul de reformare a organelor afa-
cerilor interne a continuat si pe parcursul
ultimilor ani. In prezent, Politia Republicii
Moldova este o institutie democratica in sluj-
ba cetateanului, institutie menitd sa apere va-
lorile fundamentale ale societatii: drepturile
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ulation over the age of eight being 4,694,288.
For every 100 inhabitants, regardless of gen-
der, over the age of seven, there were only
22 who knew how to read and write, and 78
were illiterate” [13, p. 190].

Driven by reorganization, the social,
political, economic and cultural changes,
which took place in the late ’80s in the Re-
public of Moldova, profoundly influenced
the activity of the bodies empowered to de-
fend public order and law. These changes
must be seen as a process that goes along
with the democratization movement of the
society, with the increase of the national re-
birth movement, with the fluttering pulse of
the era, changes which, in fact, determined a
new framework for the state existence of the
Republic of Moldova [14, p. 27].

On August 17, 1990, the Government
of the Republic of Moldova approves the De-
cision No 276 “on establishing the National
Police Academy and reorganizing the cur-
rent educational institutions from within the
internal affairs system... The Academy is the
first component of the internal affairs bodies
which received the ‘police’ designation”. It
was later changed into the “Stefan cel Mare”
Academy of the Ministry of Internal Affairs
of the Republic of Moldova, which even to-
day, prepares high quality police officers at
two faculties (3 years for the Faculty of Civil
Security and Public Order and 4 years for the
Faculty of Law), which ends with a special
status of officers of the bodies of the internal
affairs.

On September 13, 1990, the Govern-
ment of the Republic of Moldova passed the
Decision No 321 “on the Reform of the Bod-
ies of the Moldova SSR Ministry of Internal
Affairs”, which provided for the creation
of the rayon Police Department and rayon
police inspectorates. Thus, step by step, the
new internal affairs bodies - Police, take over
militia’s place. The efforts for the institution-
alization of the police become, thus, more
obvious.

The process of reforming the bodies
of the internal affairs continued during the



si libertatile cetatenesti, proprietatea privata
si publica, ordinea si linistea publica. Politia
se afla in componenta Ministerului Afaceri-
lor Interne.

Alti autori definesc politia ca o institu-
tie publica specializata a statului, in subordi-
nea Ministerului Afacerilor Interne, care are
misiunea de a apara drepturile si libertatile
fundamentale ale persoanei prin activitati de
mentinere, asigurare si restabilire a ordinii si
securitatii publice, de prevenire, investigare
si descoperire a infractiunilor i contraven-
tiilor.

O ultima modificare de amploare a avut
locla 27 decembrie 2012 cand a fost adoptata
Legea nr. 320 cu privire la activitatea politiei
si statutul politistului, care a intrat in vigoare
pe data de 05.03.2013. Prin noua lege a fost
instituit Inspectoratul General al Politiei, ca
unitate centrala de administrare si control a
Politiei, cu statut de persoana juridica si cu
competentd pe tot teritoriul Republicii Mol-
dova, aflat in subordinea Ministerului Aface-
rilor Interne.

Concluzii privind studiul supus cer-
cetarii. Conchidem, in urma cercetarii, ca
prin transformarile democratice pe care le-a
cunoscut Republica Moldova in ultimii ani
s-au deschis largi posibilitati in fata stiintei
istorice.

Cresterea interesului pentru trecutul
istoric al tarii, pentru valorile general-umane
ale societatii, pentru afirmarea pe toate ca-
ile a libertatilor si principiilor democratice
au facut posibila studierea si interpretarea
obiectiva a multor fenomene si evenimente
istorice.

Ca o continuitate a punctului anterior,
mentionam ca Legea nr.416 cu privire la po-
litie analizata anterior a fost destul de lon-
geviva in raport cu legea nr. 320 cu privire
la activitatea politiei si statutul politistului,
care la fel s-a dovedit a fi ineficienta in timp.

Aceasta a fost lovita de caducitatea fi-
reasca a unui act normativ, treptat s-a simtit
caderea acesteia in desuetudine datorita
evolutiei societatii, crearii unor noi organe,
redenumirii lor, fuziunii sau comasarii aces-
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last years. Now, the Police of the Republic of
Moldova is a democratic institution in the
service of the citizen, an institution meant to
defend the fundamental values of the society:
the rights and freedoms of citizens, private
and public property, public order and safety.
The police are part of the Ministry of Inter-
nal Affairs.

Other authors define police as the state
specialized public agency in subordination of
the Ministry of Internal Affairs intended for
protection of the rights and fundamental free-
doms of the person by means of activities for
maintenance, providing and recovery of pub-
lic order and safety, for the prevention, inves-
tigation and disclosure of crimes and offenses.

A last major change took place on De-
cember 27, 2012 when the Law No 320 was
passed on police activity and police status,
which entered into force on 05.03.2013. The
new Law established the General Police In-
spectorate, as a central unit of police admin-
istration and control, with legal status and
competence throughout the entire territory
of the Republic of Moldova, subordinated to
the Ministry of Internal Affairs.

Conclusions regarding the study un-
der research. We conclude, following the
research, that through the democratic trans-
formations that the Republic of Moldova has
undergone in recent years, great possibilities
have opened up in front of historical science.

The increased interest in the country’s
historical past, in the general human values of
society, on the assertion of democratic free-
doms and principles in all ways, have made
it possible to study and objectively interpret
many historical phenomena and events.

As a continuation of the previous
point, we mention that Law No 416 on po-
lice, which was previously analysed, was
quite long-lasting compared to Law No 320
on the activity of the police and police status,
which also proved to be inefficient in time.

It was, however, hit by the sunset of a
normative act, gradually, it fell into disuse
due to the evolution of the society, the cre-
ation of new bodies, their renaming, fusion
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tor organe etc.

Cercetarea respectiva nu tinde sa cri-
tice valoarea aplicativa a legilor privind ac-
tivitatea politieneasca, dar releva consecinta
crearii unor acte legislative elaborate in pri-
pa, ineficiente in timp, sau chiar riscul crea-
rii confuziilor privind aplicarea acestor legi
duble, cu aplicabilitate similard pe anumite
sfere/ domenii de activitate.

Un alt act normativ care s-a bucurat
prematur de prestigiu si a devenit un simbol
teoretic al implementarii unor reforme virtu-
ale in sectorul justitiei a fost legea nr.320 din
27.12.2012 care actualmente este substituita
treptat prin Legea nr.288 din 16.12.2016 pri-
vind functionarul public cu statut special din
cadrul Ministerului Afacerilor Interne. Ea este
aplicata paralel cu legea noua, ceea ce ingre-
uneaza uiformizarea decizionald a organelor
in raport cu solicitarile membrilor societatii
civile sau chiar creeaza riscul aplicarii unor
prevederi contradictorii concomitent.

Conchidem ca etapele formarii politiei
nationale contribuie la analiza acestor organe
si eficienta lor in anumite perioade de timp.
Spre exemplu, termenul ,,militie” actualmente
este perceput ca ceva negativ din cauza abu-
zurilor din partea acestor organe in privinta
membrilor societatii civile, iar termenul ce a
substituit aceasta expresie — ,,politie” — este
noua speranta a respectarii legilor, o iluzie
a dreptatii, un simbol al reformelor din seg-
mentul justitiei (de fapt, este o interpretare
a rolului politiei si perceptia societatii civile
privind rolul acestor organe in anumite etape
istorice).
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STAFF TRAINING PROCESS FOR THE
MINISTRY OF INTERNAL AFFAIRS

Artiom PILAT,

lecturer, ,,Criminalistics and Criminal Procedu-
re” Department, Academy ,Stefan cel Mare” of
MIA, PhD student

Necesitatea acuta de cadre calificate in orga-
nele afacerilor interne este conditionatd de mai multi
factori, inclusiv de transformarile esentiale in viata
politica, economica, sociala si spirituala ce au loc ac-
tualmente in Republica Moldova. Necesitatea de ca-
dre se datoreaza si noilor fapte ilegale care se comit
pe teritoriul Republicii Moldova, a caror investigare
necesita pregatire speciala in diferite domenii.

Pregitirea calitativa a cadrelor depinde pro-
portional de combaterea fenomenului infractional.
Insi in procesul de instruire sunt anumite impedi-
mente cu care se confrunta institutiile de invatamant
in procesul instruirii, care vor fi analizate in prezen-
tul articol stiintific.

Cuvinte-cheie: studenti, pregdtirea cadrelor,
MAL institutiile de invatamant, conlucrare, echipament,

metoda de pregdtire.

The acute need for qualified staff in the in-
ternal affairs bodies is conditioned by several fac-
tors, including the essential transformations in the
political, economic, social and spiritual life that are
currently taking place in the Republic of Moldova.
The need for staff is also due to new illegal acts com-
mitted on the territory of the Republic of Moldova,
but the investigation of which requires special trai-
ning in different fields.

Qualitative training of pro-rata staff depends
on combating of the criminal phenomenon. Howe-
ver, in the training process there are certain impe-
diments faced by the educational institutions, which
will be analyzed in this scientific article.

Keywords: students, staff training, MIA, educa-
tional institutions, cooperation, equipment, method of
preparation.

Introducere. In conditiile instauririi
unui stat de drept, imaginea lui este creata de
comportamentul fiecarui cetatean in societa-
te, de contributia adusd la dezvoltarea eco-
nomica, social-politica, tehnica si culturala a
tarii. Examinand rolul politiei in Republica
Moldova, ca organ de drept, dar mai ales cel
al persoanei cu statut de politist, apar diverse
opinii. Chipul militianului sovietic, pe care in
copilarie il consideram drept exemplu pentru
societate, dupa formarea politiei Republicii
Moldova a suferit unele schimbari, ele fiind
cauzate si de reducerea prestigiului politiei si
de pierderea increderii cetatenilor in ea [9].
Increderea cetatenilor in politie va fi redoban-
dita numai intr-o politie instruita si bine pre-
gatita pentru a actiona in diferite situatii.

Metode aplicate si materiale utiliza-

Introduction. According to the condi-
tions of establishing a rule of law, the image
is created by the behavior of each citizen in
society, by the contribution made to the eco-
nomic, social, political, technical and cultural
development of the country. Various opin-
ions appear while examining the role of the
police in the Republic of Moldova, as a legal
body, but especially that of the person with
police status. In the past we considered an
example for our society the image of a Sovi-
et policeman. After the formation of the po-
lice of the Republic of Moldova it underwent
some changes, these being also caused by the
drawback of the prestige of the police and by
the loss of the confidence of the citizens. The
confidence of the citizens for the police will
be regained only in a trained police and well
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te. In scopul realizarii obiectivului trasat, in
respectivul articol stiintific au fost utilizate:
metoda logicd, metoda comparativa si meto-
da sistematica. In procesul elaborarii artico-
lului stiintific, au fost consultate urmatoarele
materiale: Codul de procedura penald, M.
Dogaru, Materialele Conferintei stiintifico-
practice internationale, din 20-21 decembrie
2002, Materialele Conferintei stiintifico-
practice republicana, din 30 martie 2000.

Rezultate obtinute si discutii. De peste
douazeci si cinci de ani societatea se afla intr-
un proces indelungat de reformare a diferitor
institutii ale statului. Procesele de reformare a
edificiului social au atins toate palierele si seg-
mentele existentei sociale. Nu a constituit ex-
ceptie nici Ministerul Afacerilor Interne, nici
Ministerul Educatiei, Culturii si Cercetarii.

Calitatea in educatie desemneaza un
complex de principii i practici ce traversea-
za intregul mediu educational, in totalitatea
componentelor sale, orientat spre obtinerea
de rezultate superioare, raportate la standar-
de si urmarind satisfacerea nevoilor si astep-
tarilor beneficiarilor educatiei [3].

In etapa actuald, cu conditii social eco-
nomice §i politice specifice, cdnd societatea
noastrd traverseaza o perioada de tranzitie,
pedagogia invatamantului superior urmeaza
sa solutioneze astfel de probleme importan-
te cum ar fi: cine trebuie invatat (adica de
ce specialisti avem nevoie), ce sa-1 invatam
(care ar fi continutul procesului de formare)
si cum sa-1 invatdm. In scopul realizirii aces-
tor obiective, este necesar, in opinia noastra,
a elabora modelul specialistului si a determi-
na continutul acestuia [3].

Tindnd cont de situatia existenta in tara,
care, in mare masurd, influenteaza situatia cri-
minogend, institutiile de pregatire a cadrelor
pentru organele afacerilor interne sunt obli-
gate sa-si perfectioneze radical metodele de
pregatire a cadrelor, care sa fie capabile sa tra-
ga la raspunderea penala persoanele care co-
mit infractiuni in domeniul IT sau infractiuni
economice cu care pand in prezent nu s-au
confruntat organele de drept.

Luand in considerare faptul ca prega-
tirea cadrelor pentru MAI depinde, in mare
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prepared to act in different situations.

Methods and materials used. The
main goal of this subject is to use the logic,
comparative and systematical methods. In
the process we used the scientist article, with
subject: The criminal Procedure Code “ by
M. Dogaru, Scientist-Practical Conferencing
materials from December 20-21st, 2000 “Sci-
entist practical Republican Conference Ma-
terials” from March 30™ 2000.

Results and discussions. For over
twenty-five years, society has been being in a
long process of reforming of various state in-
stitutions. Processes of reforming the social
edifice have reached all levels and segments
of social existence. There was no exception
to the Ministry of Internal Affairs, or to the
Ministry of National Education, Culture and
Research.

Quality in education designates a set
of principles and practices that cross the
entire educational environment in its en-
tirety, geared towards achieving higher per-
formance, standards and satisfaction of the
needs and expectations of education benefi-
ciaries [3].

Nowadays with specific social eco-
nomic and political conditions, when our
society goes through the transaction period,
the pedagogy of higher education is going
to solve such important problems, as: who
should be learned (what kind of specialists
do we need), what to learn (what would be
the content of the training process) and how
to learn. In our opinion the main purpose of
these subjects is very important, in order to
get qualified specialists [3].

Taking into account the situation in
the country, which largely influences the
criminogenic situation, the institutions for
preparing the personnel for the internal af-
fairs bodies are obliged to radically improve
the methods of training the staff, which will
be able to bring to criminal liability persons
committing crimes in the field of IT and eco-
nomic crimes, with which the law enforce-
ment bodies have not yet met.

Taking into account the fact that the
training of the MIA staff depends to a great
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masurd, de nivelul si calitatea predarii dis-
ciplinelor de baza in institutiile juridice de
invatamant superior, consideram ca aceasta
activitate trebuie sa corespunda cerintelor
actuale ale activitatii practice in organele de
urmarire penala si sa fie efectuata in baza
unei conlucrari stranse, creative intre insti-
tutiile de invatamant superior si organele
afacerilor interne. Una dintre sarcinile de
baza, in acest sens, o constituie perfectiona-
rea sistemului de pregatire si de reciclare a
cadrelor organelor de urmarire penala [8].

Numai in urma solutionarii problemelor
enumerate mai sus, Ministerul Afacerilor Inter-
ne o sa dispuna de specialisti bine pregatiti, de
o calificare inaltd si care o sd corespunda cerin-
telor societatii. Insd pregatirea cadrelor pentru
subdiviziunile Ministerului Afacerilor Interne
nu depinde numai de institutia de invatamant,
dar depinde proportional si de subdiviziunile
Ministerului Afacerilor Interne.

Succesul in pregatirea cadrelor pentru
MAI depinde proportional de conlucrarea
Academiei ,,Stefan cel Mare” cu alte subdi-
viziuni.

Problema legaturii teoriei cu practica
trebuie sd devina centrald si pentru proce-
sul instructiv-educativ desfasurat in cadrul
Academiei ,,Stefan cel Mare”, astfel, aceasta
problema dupa cum am mentionat anterior,
poate fi solutionatd doar in conlucrarea insti-
tutiei de invatamant cu subdiviziunile unde
produsul acestei institutii activeaza.

Statul trebuie sa asigure calitatea stu-
diilor in institutiile de invatamant superior
care pregateste juristi in stricta conformitate
cu cerintele stabilite de Ministerul Educatiei,
Culturii si Cercetarii participand in mod di-
rect la realizarea politicii de cadre in dome-
niul afacerilor interne.

Principiul conexiunii invatamantului cu
practica trebuie considerat ca imperativ funda-
mental al institutiilor de invatamant prin care
sa se realizeze intelegerea interdependentei din-
tre teorie si practica; imbinarea organica a sis-
temului de cunostinte cu formarea principiilor
si deprinderilor, pregatirea studentilor pentru
exercitarea atributiilor ce le vor reveni, sa con-
stituie partea cea mai importanta a procesului

extent on the level and quality of the teaching
of the basic subjects in the higher education
legal institutions, we consider that this ac-
tivity must correspond to the actual require-
ments of the practical activity in the criminal
investigation bodies based on a close, crea-
tive collaboration between higher education
institutions and internal affairs bodies. One
of the basic tasks in this respect is to improve
the training and recruitment system for law
enforcement officers [8].

Only after solving the problems listed
above, the Ministry of Internal Affairs will
have highly trained highly qualified special-
ists who will meet the needs of the society.
However, the training of the staff for the sub-
divisions of the Ministry of Internal Affairs
does not depend only on the educational in-
stitution but proportionally depends on the
subdivisions of the Ministry of Internal Af-
fairs.

The success in preparing the staff for
the MIA in proportion depends on the col-
laboration of the “Stefan cel Mare” Academy
with other subdivisions.

The problem of the connection be-
tween theory and practice must also become
central to the educational process carried
out within the “Stefan cel Mare” Academy,
so this problem as mentioned above can only
be solved in cooperation with the education-
al institution with subdivisions where the
product of this institution is active.

The state must ensure the quality of
studies in higher education institutions that
prepare lawyers in strict accordance with
the requirements set by the Ministry of Ed-
ucation, Culture and Research, and directly
participate in the implementation of the staff
policy in the field of internal affairs.

The principle of the connection of the
practical education should be considered as
a fundamental imperative of the educational
institutions by which to realize the under-
standing of the interdependence between
theory and practice; the organic combination
of the knowledge system with the formation
of principles and skills, the preparation of
students for the exercise of the attributions
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de invatamant. Intre pregatirea in institutiile de
invatamant si practica muncii din subdiviziu-
nile MAT sa fie o stricta si indisolubila legatura
si un raport optim, astfel ca invatamantul sa nu
devina formalist, prin insusirea teoriei fara sa
se stie a fi aplicate, prin formarea unor deprin-
deri fara sa fie insusita teoria [4].

Integrarea instruirii cu practica ridica
importante probleme atat pentru institutia de
invatamant, cat si pentru subdiviziunile Mi-
nisterului Afacerilor Interne, unde urmeaza
sa fie aplicate in practica baza teoretica.

Modernizarea invatamantului este un
element permanent si fundamental in apli-
carea conceptiei in baza careia se dezvolta
procesul de instruire a cadrelor in sistemul
MAI, pentru asigurarea unitatii organice
dintre continutul si metodele activitatilor de
pregatire a studentilor.

Consideram ca efectul cel mai mare in
instruire a studentilor se obtine in urma con-
lucrarii dintre baza teoretica si cea practica,
atunci cand studentii implementeaza cunos-
tinte acumulate in anumite situatii tipice si
nu se limiteaza la demonstrarea cunostinte-
lor lor in auditoriu.

Procedeul cel mai eficient in acumula-
rea cunostintelor si care este recomandat ori
de cate ori este posibil este acela de a aduce
in fata studentilor materialul real care, inso-
tit de explicatii, demonstratii si experiente,
creeaza imaginea completd, informatiile pu-
tand fi retinute in proportie maxima.

In sustinerea celor mentionate mai sus,
precizam ca lectiile practice ar avea un efect
mai productiv daca un angajat cu experienta
al subdiviziunilor MAI ar prezenta anumite
explicatii practice referitoare la o anumita
tema pe care o studiaza studentii $i in urma
argumentarii temei sa prezinte cazuri practi-
ce. In cazurile date vorbim de ofiteri de ur-
madrire penald, experti criminalisti, ofiteri de
investigatie. Aceastd metoda de conlucrare
care ar moderniza procesul de instruire a ca-
drelor, trebuie remarcat, nu necesita cheltu-
ieli suplimentare pentru implementare, dar,
prim urmare, ar eficientiza activitatea stu-
dentului in urma angajarii in cadrul subdi-
viziunilor MAI Sustinem parerea ca in urma
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that will come to them, will constitute the
most important part of the educational pro-
cess. Between education and labor practice
training in MIA subdivisions there should
be a strict and indissoluble link and an opti-
mal ratio, so that education does not become
formalistic, by learning the theory without
knowing it, by forming some skills without
learning the theory [4].

The integration of training with prac-
tice raises important issues both for the edu-
cational institution and for the subdivisions
of the Ministry of Internal Affairs, where the
theoretical basis is to be applied in practice.

The modernization of education is a
permanent and fundamental element in the
application of the concept under which the
training of staff in the MIA system is devel-
oped, in order to ensure the organic unity
between the content and the methods of the
students’ training activities.

We believe that the greatest effect in
student training is gained from the collabo-
ration between the theoretical and the practi-
cal one when students implement knowledge
accumulated in typical situations and are not
confined to demonstrating their knowledge
in the audience.

The most effective way to accumulate
knowledge is to bring real material to stu-
dents, which, together with explanations,
demonstrations and experiences, creates the
tull picture, the information can be retained
to the maximum extent.

In my opinion practical lessons would
have a more productive effect if an experi-
enced employee of MIA subdivisions would
present some practical explanations regard-
ing a certain topic with which the students
are acquainted and after the reasoning to
present practical cases. In these cases, we are
talking about criminal investigators, crim-
inal experts, and investigative officers. This
method of cooperation that would modern-
ize the training of the staft, it should be noted
that it does not require additional expendi-
tures for the implementation, but as a result
it would make the student’s activity more ef-
ficient as a result of employment in the MIA
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implementarii unor astfel de metode, numa-
rul studentilor care se concediaza in urma
angajari s-ar micsora si numarul angajatilor
cu experienta va creste.

Din cele mentionate rezulta rolul pri-
mordial al invatamantului in pregatirea ca-
drelor pentru organele afacerilor interne,
fata de care sunt inaintate cerinte tot mai
mari, din aceste considerente, continutul si
metodele de instruire necesita o transforma-
re continuad in functie de cerintele societatii.

In aceastd ordine de idei, mentionam
faptul cd pregatirea tinerilor politisti nu
este o sarcina doar a Academiei ,,Stefan cel
Mare”. In acest proces este important si rolul
fiecarui cetdtean, al parintilor, pedagogilor
care urmeaza sa inspire tinerei generatii dra-
gostea fata de stiinta si Patrie, simtul datori-
ei, simtul raspunderii, calitati pe care trebuie
sa posede noii angajati ai MAL

O alta directie de dezvoltare care va
contribui la eficientizarea si imbunatatirea
procesului de instruire a cursantilor o repre-
zinta dotarea cu spatii de studiu, laboratoare
de specialitate, poligoane de instruire, precum
si dotarea cu tehnicd necesara pentru instrui-
re. Suntem de parere cd anume dotarea nece-
sara va favoriza demersul pedagogic si asigura
cresterea eficientei pregatirii, prin posibilita-
tea de a lucra cu grupe mici de studenti.

In acest context, este prioritard nevoia
dotarii institutiilor de invatamant cu tehnica
si utilaj modern care ar contribui la sporirea
nivelului de pregatire a viitorilor angajati ai
MAL In acest sens mentiondm ca subdivizi-
unile MAI sunt dotate cu echipament nou,
modern care contribuie la descoperirea fap-
telor infractionale, insa institutiile de invata-
mant duc lipsa de un echipament modern.

Dupa estimarile facute de specialisti,
din cele cinci canale de comunicare externa
de care dispune omul, 85% din informatie
sunt obtinute prin vaz, 11% cu ajutorul auzu-
lui §i numai 4% cu celelalte trei simturi, fapt
ce trebuie sa ne indemne si sa ne determine
sa insistam din ce in ce mai mult asupra vi-
zualizarii continutului invatamantului (filme
didactice, dispozitive, folii transparente, ma-
terial real etc.), precum si a folosirii intensive

subdivisions. We support the view that, fol-
lowing the implementation of such methods,
the number of students being dismissed after
hiring would decrease and the number of ex-
perienced employees will increase.

The primary role of the education in
the training of staff for the foreign affairs is
higher, with increasing demands being made,
therefore, the content and the training meth-
ods require a continuous transformation de-
pending on the requirements of the society.

In this regard, we mention that the
training of young police officers is not only
a task of the “Stefan cel Mare” Academy. In
this process, the role of every citizen, par-
ents, and educators to inspire the young gen-
eration is the love for science and for their
motherland, the sense of duty, the sense of
responsibility, the qualities that must be met
by new MIA employees.

Another direction of development that
will contribute to improve the training for
our students is the endowment with study
spaces, specialized laboratories, training pol-
ygons as well as equipment with training
needed. We believe that the necessary equip-
ment will change the pedagogical approach
and ensure the efficiency of the training
through the possibility to work with small
groups of students.

In this context, priority is given to the
necessity of equipping educational institu-
tions with modern equipment that would
contribute to get the high level of training
of future MIA employees. In this context,
we mention that MIA subdivisions get new
and modern equipment, that contribute to
the discovery of criminal offenses, but ed-
ucational institutions have lack of modern
equipment.

According to estimates made by spe-
cialists, of the five channels of external
communication available to man, 85% of
the information is obtained by sight, 11%
by hearing and only 4% by the other three
meanings, which must urge and determine
to emphasize more and more the visualiza-
tion of educational content (didactic films,
devices, transparencies, real materials, etc.)
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a intregii game de tehnica didactica.

Procedeul cel mai eficient in vizuali-
zare si care este recomandat ori de cate ori
este posibil este acela de a instrui studentii in
baza unor cauze reale si concrete, insotit de
explicatii, demonstratii si experiente, creea-
za imaginea completa. Remarcam faptul ca
in situatia data informatiile sunt retinute in
proportie maxima [4].

La momentul actual, se practica pre-
gatirea viitorilor politisti in baza hotarari-
lor Curtii Europene a Drepturilor Omului.
Mentionam ca hotararile definitive ale Curtii
Europene a Drepturilor Omului sunt obli-
gatorii pentru organele de urmarire penala,
procurori si instantele de judecata [2].

Astfel, prin intermediul acestor hota-
rari, studentilor li se aduce la cunostinta ca-
zuri reale, care au avut loc §i cum este legal
de procedat in diferite situatii.

Este evident ca aceste eforturi sustinute
pentru documentarea si pregatirea cadrelor
didactice, promovarea unui invatamant pro-
blematizat, esentializat, programat si desfasu-
rat cu ajutorul sistemelor computerizate, pre-
cum si un sprijin logistic substantial, avand in
vedere cd nu este posibila realizarea unui in-
vatdimant modern cu o baza didactica materi-
ala care nu corespunde cerintelor actuale [1].

Subliniem ca exista o mare diversitate
de modalitati de pregatire a studentilor, atat
la cursuri, cit si in afara acestora. In aceasta
diversitate pedagogica nici un mod de inva-
tare nu este identic cu altul, fiecare deosebin-
du-se de celelalte prin sarcini si continuturi
noi, prin ambianta psiho-pedagogica si feluri
deosebite de reactie colectiva.

Din cele mentionate, deducem faptul
ca fiecare activitate este structurata pe anu-
mite niveluri si difera prin specificul acesteia.
Studii gimnaziale difera de cele liceale, dar
Ciclul I licenta difera de Ciclul II studii supe-
rioare de master.

Astfel, concluzionam ca nu poate fi
vorba de existenta unor metode absolute,
care urmeaza a fi aplicate in unanimitate, sa
raspunda in masura cerintelor si specificul
fiecarei situatii in parte; nici o metoda nu re-
prezinta singurul si unicul mod universal si
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as well as the intensive use of the entire range
of teaching techniques.

The most effective way to visualize
that is recommended whenever possible is
to train students on real and concrete prob-
lems, accompanied by explanations, demon-
strations and experiences, creates the full
picture, we notice that in the given situation
the information are retained in their maxi-
mum proportion [4].

Currently, it is practiced to prepare fu-
ture policemen on the basis of the European
Court of Human Rights judgments. Please
note that the final judgments of the Europe-
an Court of Human Rights are binding on
criminal prosecution bodies, prosecutors
and courts [2].

Through these decisions, students are
brought to the knowledge of actual cases
that have taken place and how it is lawful to
precede in different situations.

It is obvious that this sustained effort
for teacher documentation and training, the
promotion of a problem-based, focused, pro-
grammed and deployed education system
with computerized systems as well as sub-
stantial logistical support, given that it is not
possible to achieve modern education with a
basic didactic material that doesn’t meet the
current requirements [1].

There is a wide variety of ways of pre-
paring students, both at and outside courses.
In this pedagogical diversity, don’t exist the
identical ways to learn students, each being
different from the others through new tasks
and content, psycho-pedagogical ambiance
and special forms of collective reaction.

We deduce that each activity is struc-
tured at certain levels and differs from its
specificity. Gymnasium studies are more
different from high school, but Cycle I of li-
cense is more different than Cycle II Master’s
Degree studies.

We conclude that there can be no ab-
solute methods to be applied unanimously to
respond to the requirements and the speci-
ficity of each individual situation; no method
is the only and the only universal and effec-
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eficient in care ar putea sd se procedeze; nici
o metoda nu poate fi recomandata ca retetd,
tot astfel cum nici o metoda nu poate fi la fel
de eficace pentru toti studenti [1].
Concluzii. In consecintd ajungem la
concluzia ca pentru a spori nivelul de prega-
tire a studentilor nu este suficient doar solu-
tionarea unei probleme cu care se confrunta
institutia de invatamant, ci solutionarea in
ansamblu a problemelor intalnite la instru-
ire. Solutionarea in ansamblu a situatiilor
problematice va favoriza si va spori nivelul
de pregatire a studentilor dar si va micsora
numarul persoanelor care se concediaza din
subdiviziunile MAI in urma angajarii.
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Criminalitatea violenta reprezinta una din
cele mai grave problema cu care se confrunta intrea-
ga societate. Unica solutie reala si eficienta de a lupta
cu aceasta o reprezinta prevenirea. Astfel, autorul, in
lucrarea sa, se expune asupra importantei pregatirii
profesionale a cadrelor subdiviziunilor Ministerului
Afacerilor Interne, care sunt acei subiecti de baza
care se ocupa nemijlocit cu combaterea i preveni-
rea tuturor tipurilor de criminalitate, inclusiv cea
violenta.
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Violent crime is one of the most serious prob-
lems facing society. The only real and effective solu-
tion to fight it is to prevent it. Thus, in this article,
the author expresses the importance of professional
training of the staff of the subdivisions of the Minis-
try of Internal Affairs, which are the basic subjects,
which are directly involved in combating and pre-
venting all types of crime, including the violent ones.
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Introducere. Existd fenomene antiso-
ciale care prin natura lor creeaza un climat
moral psihologic foarte negativ societatii
in ansamblu, nu se limiteaza doar la unele
categorii restranse. De aceea autorul im-
partaseste parerea ca este foarte important
ca organele abilitate cu dreptul de a extirpa
acest fenomen ar fi bine, sau chiar trebuie,
sa fie instruite la cel mai mare nivel, pentru
ca acestea sa aiba capacitatea de a anticipa
miscarile viitoare ale presupusilor infractori.

Din cauza caracterului sau agre-
siv, criminalitatea violentd reprezintd una
din cele mai grave forme ale criminalitatii.
Aceasta se caracterizeaza printr-o deosebita
cruzime, badjocura, sadism etc. De aseme-
nea, criminalitatea violenta mai este carac-
terizata de diversi indici morali si sociali ai
societatii de azi.

Introduction. Nowadays, there is an
antisocial phenomenon that by his nature
creates a psychological negative moral cli-
mate in the whole society, which is not limit-
ed to the narrow categories. Therefore, in the
author’s opinion it is very important to train
at the highest level the bodies with the right
to extirpate this phenomenon, in order to
have the ability to predict future movements
of the alleged criminals.

Because of its aggressive character, vio-
lent crime is one of the most serious forms of
crime. It is characterized by a special cruelty,
badge, sadism, etc. Also, for the violent crime
it is characteristic and the various moral also
social indices of today’s society.

When we refer to the violent crime, we
understand the totality of crime types, for
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In momentul in care ne referim la
criminalitatea violenta, intelegem totalitatea
unui tip de infractiuni la savarsirea carora un
element obligatoriu il reprezinta violenta.

Analizaind mai multe surse, putem
observa ca principalele elemente pe care le
putem gasi in majoritatea notiunilor de ,,cri-
minalitate violentd” reprezinta prezenta vio-
lentei fizice si a violentei psihice. Astfel, in
manualul sau de criminologie, A.J. [Jonrosa
defineste violenta fizica drept acele ,,actiuni
asociate cu privarea de viatda a unei persoa-
ne, ddunand starii sale fizice, somatice”; iar
violenta psihicd - ,,actiuni care duc direct la
traume: amenintari, insulte, calomnie, san-
taj, discreditare, coercitie si constrangere,
obstructie, restrictionarea libertatii vointei
unei persoane”[1, p. 561-562].

Faptul ca violenta reprezinta un ele-
ment de baza al criminalitatii violente este
specificat si in lucrarile multor autori ca:
A.W. Tonrosa, care subliniaza ca criminali-
tatea violenta ,,este o combinatie a crimelor
care se caracterizeaza prin folosirea violentei
penale” [1, p. 560]; B.JI. Mankos care de-
fineste criminalitatea violenta ca o totalita-
te de infractiuni, comise cu folosirea fortei
fizice sau cu amenintarea folosirii acesteia,
avand scopul principal imediat de a priva o
persoana de viata sau de a-i dauna sanatatii
acesteia, libertatii fizice, integritatii corporale
(inclusiv sexuale) impotriva vointei sale, pre-
cum si a altor persoane care au savarsit crime
0 anumitd perioada pe un anumit teritoriu
[2, p. 232]; si O.0. IToberaiino care, de ase-
menea, opineaza ca criminalitatea violenta
reprezinta ,,0 forma de patologie sociala cu
un grad ridicat de pericol public, exprimata
prin reproducerea constanta si relativ masiva
a unor acte de violenta fizica si psihicd, inter-
zise de legea penala, impotriva unei persoa-
ne’[3, p. 72].

Acest fenomen antisocial este unul de
amploare si se raspandeste, din nefericire, la
nivel global, concomitent cu extinderea lu-
mii cibernetice. Acest fapt este facilitat si de
caile de comunicatii capabile a raspandi in-
formatiile, atat negative, cat si cele pozitive.

which violence is a mandatory element.

Analyzing several sources, we can see
that the main elements that we can find in
most of the “violent crime” notions are the
presence of physical violence and psychic vi-
olence. Thus, in his criminology book, Dol-
gov A.L. defines physical violence as those
“actions associated with deprivation of a
person’s life, damaging his physical, somat-
ic state”; and psychic violence - “actions that
lead directly to trauma: threats, insults, slan-
der, blackmail, discrediting, coercion, ob-
struction, resignation of the liberty of a per-
son’s will” [1, p. 561-562].

Regarding the fact that violence is a ba-
sic element of violent crime, it is also spec-
ified in the works of many authors such as:
Dolgov A.I. , which states that violent crime
is “a combination of crimes characterized
by the use of criminal violence” [1, p. 560];
Malkov V.D. defines violent crime as a to-
tality of crimes committed with the use of
physical force or the threat of using it, having
the immediate purpose of depriving a person
of life or harming his or her health, physical
freedom, corporal integrity (including sexu-
al) against his will, as well as other persons,
who have committed crimes for a certain
period of time on a certain territory [2, p.
232]; and Pobegailon E.F., who also reports
that violent crime is a form of social pathol-
ogy with a high degree of public dangers, ex-
pressed through the constant and relatively
massive reproduction of acts of physical and
mental violence prohibited by criminal law
against a person”[3, p. 72].

This anti-social phenomenon is a ma-
jor one, and spreads globally, along with the
expansion of the cyber world. This is also fa-
cilitated by communication channels capa-
ble of spreading information, both negative
and positive. Here, for example, the media
in their desire to capture as many followers
of information as they can, sometimes make
promotion and resonance for the violent cas-
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Aici, un exemplu ar fi: mass-media, in do-
rinta lor de a-si capta cat mai multi adepti ai
informatiilor difuzate, fac uneori prea mare
publicitate cazurilor violente de rezonanta
cu titluri solide, care devin senzationale pe
paginile de internet. Astfel, autorul acestei
cercetari considera ca aceste cazuri unicale,
relevate cu ajutorul ,,presei libere” in goana
dupa telespectatori, creeaza un ,,piar”, un fel
de ,trend” din lumea interlopa, care isi re-
zolva problemele prin aplicarea violentei sau
curmarea vietilor.

Organele statale ar trebui sa limiteze
difuzarea unor asemenea materiale la nivelul
national, care au un impact psihologic foarte
serios. Conchidem ca asemenea titluri de ge-
nul: ,,Descoperire macabra in zona...”, ,,Cri-
ma terifianta de ...” etc., chiar daca ele exista,
nu ar trebui sa fie difuzate publicului larg,
sau cel putin fard anumite restrictii.

Cert este ca criminalitatea violenta ra-
mane §i astazi o intrebare primordiala, ridi-
candu-se in ultimul secol la rang global [4, p.
54]. Autorul I'. lITnaiigep, in lucrarea sa, arata
ca criminalitatea se dezvolta pe ciclu in forma
de valuri: ea creste, scade, apoi iar creste pe
o perioada de la 50 la 100 de ani[5, p. 154].

Materiale si metode aplicate. In pro-
cesul studiului dat au fost utilizate urmatoa-
rele metode de cercetare stiintifica: analiza
istoricd - prin prisma acestei metode s-a
relevat importanta descoperirii si prevenirii
acestor forme de criminalitate, analiza sis-
temica, analiza logica, analiza comparativa,
generalizarea si sinteza.

Materialele utilizate sunt: actele legisla-
tive si normative internationale si nationale
in domeniu ale Republicii Moldova, doctrina
si alte materiale relevante.

Rezultate obtinute si discutii. In lite-
ratura de specialitate doctrinarii autohtoni
s-au expus destul de modest, laconic la su-
biectul supus cercetarii, dat fiind faptul ca
lipsesc parghii concrete de a elimina formele
criminalitatii violente, sau ele sunt prezente
dar au nevoie de un anumit imbold si 0 mica
structurare pentru a fi mai eficiente.

La momentul actual drept factori ge-
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es with solid titles that become sensational
on websites. Thus, the author of this research
considers that these unique cases, revealed
by the “free press” in the pursuit of the audi-
ence, create a “bang”, a kind of “trend” from
the underworld, where the problems are
solved by applying violence and the depri-
vation of life.

State bodies should limit the dissem-
ination of such materials at national level,
which have a very serious psychological im-
pact. We conclude that such titles like: “A
macabre discovery in the area ...,”; “Terrify-
ing crime on the side...” etc., even being exist-
ent, it should not be broadcast to the general
public, or at least without some restrictions.

It is true that violent crime still remains
a fundamental question today, which in the
last century rose to the global ranks [4, p.54].
In his work, G. Schneider states that crime
develops on wave-shaped cycles: it grows,
decreases, and then increases for a period of
50 up to 100 years. [5, p.154]

Applied materials and methods. In
the course of this study, the following scien-
tific research methods were used: historical
analysis — through this method, the impor-
tance of discovering and preventing these
forms of crime, system analysis, logical anal-
ysis, generalization and synthesis was re-
vealed.

The materials used are: the interna-
tional and national legislative and normative
acts in the field of the Republic of Moldova,
the doctrine and other relevant materials.

Results and discussions. In the litera-
ture, the native doctrinarians were exposed
quite modestly, laconically to the subject
under investigation, given the lack of con-
crete levers to eliminate the forms of violent
crime, or the levers are revealed, but they
need a certain impetus and a small structure
to be more effective.

At the moment, the generating fac-
tors that determine the level of crime and
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neratori ce determina nivelul criminalitatii
si structura ei sunt: modul de viata al po-
pulatiei, progresul social-politic, structura
economica si sociala a societatii, ierarhia
valorilor morale, legislatia penala si aplica-
rea ei si multe altele.

Cel mai eficient mijloc de a lupta si
de a nimici fenomenul de criminalitate vio-
lenta il reprezinta prevenirea acesteia. Cu to-
tii intelegem perfect ca este cu mult mai usor
de a preveni o fapta/crima violentd, decat sa
pedepsesti in anumite moduri aceasta fapta
si sa suporti toate urmarile care survin.

,Desi prevenirea criminalitatii este
considerata drept obiectivul principal al po-
liticii penale, totusi ea ramane inuficient defi-
nita din punct de vedere teoretic.” [6, p. 104].
Autorul A.N. Tonrosa, in lucrarea sa, de ase-
menea, defineste prevenirea criminalitatii ca
»impactul intentionat al statului, societatii,
persoanelor fizice si juridice, asupra proce-
selor de determinare si cauzalitate a crimina-
litatii, pentru a preveni implicarea unor noi
persoane in infractiuni, comiterea de noi acte
criminale si extinderea criminalizarii relatii-
lor sociale” [1, p. 435].

O categorie esentiala a prevenirii cri-
minalitatii violente o reprezintd organele de
drept, din care fac parte si subdiviziunile Mi-
nisterului Afecerilor Interne. Acestea ,,exerc-
ta un volum imens de activitati referitoare la
prevenirea special-criminologicd a criminali-
tatii. Rolul lor specific in acest domeniu este
determinat de diversitatea competentei pe
care o au, de spectrul larg al imputernicirilor
care le permit realizarea masurilor operativ-
investigative, procesual-penale, administra-
tive si de alta natura in procesul prevenirii
infractiunilor, precum si de existenta in struc-
tura lor a diferitor servicii si subdiviziuni, in-
clusiv cele specializate in domeniul profilaxiei
criminologice”[6, p. 110].

Un rol aparte si foarte esential in com-
baterea criminalitatii violente de catre subdi-
viziunile Ministerului Afacerilor Interne il are
pregatirea profesionald a cadrelor didactice.
Acest fapt este absolut necesar, deoarece ca-
drele didactice ulterior vor participa masiv

its structure are: the way of life of the popu-
lation, the socio-political progress, the eco-
nomic and social structure of society, the
hierarchy of moral values, the criminal legis-
lation and its application, and many others.

The most effective way to fight and
eradicate the phenomenon of violent crime
is to prevent it. We all understand perfect-
ly that it is much easier to prevent a violent
crime than to punish in some ways this deed
and to bear all the resulting consequences.

“Although crime prevention is consid-
ered to be the primary objective of criminal
policy, it still remains insufficiently defined
theoretically” [6, p. 104]. The author Dolgov
A.L in his work also defines crime prevention
as “the intentional impact of the state, society,
individuals and legal entities on the processes
of determining the causality of crime, in order
to prevent the involvement of new persons in
crimes, the commission of new criminal acts
and expanding the criminalization of social
relations” [1, p.435].

An essential category of the violent
crime prevention is represented by the law
enforcement bodies, including the subdivi-
sions of the Ministry of Internal Affairs. They
are carrying out a huge volume of activities
related to the special criminological crime
prevention. Their specific role in this field is
determined by the diversity of their compe-
tence, by the broad spectrum of powers that
allows them to carry out operative-investiga-
tive, procedural-criminal, administrative and
other measures in the crime prevention pro-
cess, as well as the existence in their structure
of various services and subdivisions, includ-
ing those specialized in the field of crimino-
logical prophylaxis”[6, p. 110].

Special and very crucial roles in the
fight against violent crime by the subdivi-
sions of the Ministry of Internal Affairs have
the professional training of the teaching
staff. This is absolutely necessary because the
teachers subsequently participate in massive-
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la informarea altor functionari, inclusiv po-
litisti, cum ar trebui sa limiteze cazurile de
criminalitate violenta. Pentru a combate un
flagel criminal cu asemenea efecte si de ase-
menea consecinte trebuie sa fii capabil de a
reactiona cat mai repede, iar operativitatea
presupune, fara dubii, un rezultat al pregati-
rii profesionale.

In prezent, pregatirea profesionala a
cadrelor subdiviziunii Ministerului Afacerilor
Interne are loc in douad etape. Prima etapa se
refera la pregatirea profesionala initiala a ca-
drelor, iar a doua se refera la pregatirea profe-
sionala de perfectionare a acestora.

In momentul in care vorbim despre
pregatirea profesionald initiala a cadrelor
subdiviziunilor Ministerului Afacerilor Inter-
ne, ne referim la acea pregatire care este ofe-
rita la prima etapa a formarii unor noi forte
din diverse structuri, care, pe langa obligati-
unile de baza ce le poseda mai au si obligatia
de a preveni, intr-un anumit mod, criminali-
tatea, mai de cu seama, cea violenta. Aceasta
se datoreaza faptului ca angajatii noi trebuie
sa detind un anumit diapazon de cunostinte
si o pregatire moral-psihologica, pentru a face
fata cerintelor impuse de catre societate. Tot-
odata, acestora li se explica influenta crimi-
nalitatii asupra societatii, li se explica factorii
de baza care duc la aparitia ei, din ce cauza
aceasta este periculoasa pentru societate si
care sunt urmarile care pot surveni din cauza
acesteia.

Consideram ca angajatilor Ministerului
Afacerilor Interne li se aduce la cunostinta de
ce se atrage o atentie sporitd anume asupra
criminalitatii violente si din ce cauza este ne-
cesar in mod obligatoriu sa fie prevenita. Lip-
sa unei astfel de pregatiri va duce la stoparea
sau Incetarea unei munci productive sau, mai
bine zis, va impiedica buna functionare a in-
tregului sistem politienesc.

Functiile de baza din cadrul subdivizi-
unilor Ministerului Afacerilor Intrne, care se
ocupa nemijlocit si cu prevenirea criminali-
tatii violente si care necesita de a fi pregatite
intr-un mod profesional sunt: ofiterii de in-
vestigatie, ofiterii de sector, ofiterii de patru-
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ly informing other officials, including police
officers, how it should limit the cases of vi-
olent crime. In order to combat a criminal
scourge with such effects and consequences,
you must be able to react as quickly as possi-
ble, and operability without doubt implies a
result of professional training.

Nowadays, the professional training
of the Ministry of Internal Affairs staft sub-
divisions takes place in two stages. The first
stage relates to the initial vocational training
of the staff, and the second refers to improve-
ment of the professional training.

When we talk about the initial profes-
sional training of the staff of the subdivisions
of the Ministry of Internal Affairs, we refer to
that trainings that is offered at the first stage
of new forces forming from various struc-
tures, which, besides the basic bonds they
possess, also have the obligation to prevent,
in a certain way, crime, especially the violent
one. This is due to the fact that new employ-
ees must have a certain range of knowledge
and moral-psychological training in order
to meet the demands imposed by society. At
the same time, they explain the influence of
criminality on society; they explain the basic
factors that lead to their appearance, why it is
dangerous for society and what consequenc-
es may appear.

We believe that the Ministry of Internal
Affairs employees are aware about the spe-
cial attention to the violent crime and why it
is necessary to prevent it. The lack of such a
professional training stops a productive work,
or rather, the proper functioning of the entire
police system.

The core functions of the subdivisions
of the Ministry of Internal Affairs, which di-
rectly is dealing with the prevention of violent
crime and which require professional train-
ing, are: investigation officers, sector officers,
patrol officers and prosecuting officers.

Thus, the sector officers are trained to
prevent and curtail violations of law, to deter-
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lare si ofiterii de urmarire penala.

Astfel, ofiterii de sector sunt pregatiti
de a preveni si curma incalcarile de legi, de-
termina acele circumstante ce favorizeaza co-
miterea lor §i iau masuri pentru a le inlatura.
Acestia sunt printre primii care acumuleaza
informatii despre cetateni, referitoare la di-
verse conflicte casnice; despre diversele incal-
cari de orisice natura; despre cetatenii care ar
putea deveni potentiali criminali violenti, din
cauza faptului ca duc un mod de viata anor-
mal, din cauza alcoolului, drogurilor, saraciei
etc. Acestia, de asemenea, trebuie sa atraga o
atentie sporita si asupra persoanelor care de-
tin arma in mod legal in domiciliile lor si a
celor care deja si-au ispasit pedeapsa pentru o
anumitd fapta infractionald, pentru a nu per-
mite ca ultimii sa comita o oarecare recidva
mult mai grava.

Ofiterii de patrulare, de asemenea, au
o importanta deosebit de mare in prevenirea
criminalitatii violente prin intermediul asigu-
rarii ordinii publice in strazi si diverse locuri
publice. Indeplinindu-si obligatiunile de baza
pe care le au, acestia verifica locurile unde este
posibil de a se savarsi diverse tipuri de crime,
depisteaza concentrarile de persoane ce au
un comportament agresiv, descopera factorii
ce ar putea ajuta la savarsirea crimelor, dupa
care anunta si celelalte servicii din cadrul Mi-
nisterului Afacericlor Interne, pentru a atrage
o atentie sporita asupra neregulilor depistate.

O importanta aparte o au ofiterii de
investigatie. Acestia sunt pregatiti de a con-
tracara criminalitatea si de a preintdmpina
infractiunile ce se afla la etapa de pregatire
sau tentativa. De asemenea, acestia mai sunt
pregatiti de a preveni criminalitatea prin in-
termediul depistarii si inlaturarii cauzelor ce
favorizeaza aparitia acesteia.

Pe langa cele mentionate anterior, se
poate de spus ca intr-o societate care lupta cu
criminalitatea violentd, o importanta majora
o au si relatiile dintre politisti si cetateni. Anu-
me ofiterii de sector, ofiterii de investigatie si
ofiterii de patrulare sunt acele persoane care
se afla intr-o permanenta tangenta cu socie-
tatea. Practic, afirmam ca anume acestia sunt

mine the circumstances that favor their com-
mitting, and take measures to remove them.
They are among the first professionals able to
gather information about citizens about vari-
ous domestic conflicts; about the various vio-
lations of any kind; about citizens who might
become potential violent criminals because
they lead an abnormal way of life due to al-
cohol, drugs, poverty, etc. They also need to
pay more attention to persons who have a
legal weapon in their homes and those who
have already served the sentence for a certain
criminal offense, in order to prevent latter
committing of a certain much more serious
recidivism.

Patrol officers are also particularly im-
portant in preventing violent crime by ensur-
ing public order in the streets and public plac-
es. Fulfilling their basic bonds, they check the
places where various kinds of crime can be
done, trace the concentration of people who
have aggressive behavior, discover the factors
that could help commit crimes, and then an-
nounce other services within the Ministry of
Internal Affairs, in order to attract more at-
tention to the detected irregularities.

The investigative officers have particu-
lar importance. They are trained to counter
crime and to pre-empt the crimes that are at
the stage of initiation or attempt. They are
also trained to prevent criminality by detect-
ing and removing the causes that favors its
occurrence.

It is worth to mention that, in the so-
ciety that is fighting with violent crime, it is
of major importance the relations between
the police and the citizens. Namely, sector of-
ficers, investigative officers and patrol officers
are those people who are constantly tangled
with society. In fact, it can be said that these
are the ones who are at every step on the cit-
izens eyes. They are those who are warned by
the citizens about who are suspicious, who
have an abnormal lifestyle, where the groups
of people with an unlawful behavior are most
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cei care se afla, la orisice pas, in vizorul ceta-
tenilor. Ei sunt acei carora li se atrage atentia,
de catre cetateni, care persoane sunt suspecte,
ce persoane duc un mod de viata anormal,
unde se afla, de cele mai dese ori, grupurile
de persoane cu un comportament ilicit, in ce
locuri de cele mai dese ori se pot comite di-
verse crime grave; si, totodatd, anume ei sunt
cei care efectueaza diverse raiduri in scopul
verificarii si profilaxiei locurilor date.

La fel, in planul preintampinarii cri-
melor violente, categoriile date de angajati ai
Ministerului Afacerilor Interne sunt invatati
ca este foarte importanta si profilaxia victi-
mologica. Ea urmeaza sa se bazeze pe de-
pistarea patimasilor potentiali si inlaturarea
comportamentului lor nechibzuit, riscant,
usuratic, desfranat sau provocator. Aceasta
se infaptuieste prin intermediul sedintelor
cu locatarii curtilor si informarea cetatenilor
prin intermediul brosurilor si panourilor in-
formative.

Ofiterii de urmarire penald, prin inter-
mediul efectudrii urmaririi penale, trebuie sa
fie pregatiti de a sesiza corect care sunt acele
cauze si conditii care au stat la baza sau care
au favorizat savarsirea tuturor genurilor de
infractiuni; mai de cu seama a celor ce consti-
tuie in sine o violenta mai sporitd. De aseme-
nea, acestia sunt pregatiti pentru a acumula
toate probele necesare, dupa care transmit
cauzele penale procurorilor, cu diverse pro-
puneri legale de sanctionare a faptelor ilicite.
Astfel, datoritd acestui fapt si a pedepselor
date faptuitorilor faptelor criminale, se im-
piedica aparitia recidivei criminale.

Totodata, in cadrul pregatirii profesi-
onale, toti angajatii subdiviziunilor Minis-
terului Afacerilor Interne sunt dotati cu cu-
nostinte din domeniul psihologiei. Aceasta
ii ajuta pe angajati sa patrunda in gandirea
infractorului, sa gaseasca un numitor comun
cu acesta, pentru a putea ulterior sa termine
urmarirea penala cu brio.

Pe langa cele mentionate anterior, dato-
rita schimbdrilor ce survin in societatea noas-
tra, criminalitatea violenta se afla intr-o per-
manenta schimbare. Fapte infractionale din
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often found, where can be committed most
often serious crimes; and at the same time,
they are the ones who perform various raids
for the purpose of checking and prophylaxis
of the given places.

Similarly, in terms of the prevention
of violent crimes, the mentioned categories
of the Ministry of Internal Affairs employees
are taught that victimological prophylaxis is
also very important. It is based on the dis-
covery of potential victims and the remov-
al of their reckless, risky, mild, defeated or
provocative behavior. This is done through
courtroom meetings and informing citizens
through brochures and newsletters.

Criminal prosecution officers, through
criminal prosecution, must be trained to
know which are the underlying causes or
conditions that favored the commission of all
kinds of offenses; especially those that con-
stitute a greater violence in themselves. They
are also trained to gather all the necessary ev-
idence, and then transmit prosecution cases
to prosecutors, with various legal proposals to
sanction of the illicit deeds. Thus, due to this
fact and the punishments given to the per-
petrators of the criminal deeds, the receding
criminal is prevented.

At the same time, all employees of the
subdivisions of the Ministry of the Internal
Affairs have psychology trainings. This helps
employees get into the offender’s thinking,
find a common things with him so that he can
later finalize criminal prosecution.

In addition to the above mentioned,
because of the changes in our society, vio-
lent crime is constantly changing. Criminal
offenses in this category are much more so-
phisticated, thought-out and hard to prove.
For this reason, in order to be able to fight
and prevent the occurrence of such a crime
in the future, continuous training is required,
namely the improvement of the staff of the
subdivisions of the Ministry of Internal Af-
fairs.
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aceasta categorie devin mult mai sofisticate,
gandite si greu de demonstrat. Din aceasta ca-
uza, pentru a putea lupta si preveni pe viitor
aparitia unor astfel de crimie, este nevoie de
o continua pregatire, si anume perfectionarea
cadrelor subdiviziunilor Ministerului Aface-
rilor Interne.

Este necesar ca in cadrul orelor de pre-
gatire profesionala, ce are si trebuie sa aiba
loc, in mod obligatoriu, in fiecare subdivizi-
une a Ministerului Afacerilor Interne, tutu-
ror functionarilor sa le fie aduse la cunostinta
care sunt acele cauze ce stau la baza forma-
rii criminalului violent; care din aceste cauze
existau de mai mult timp si care din ele au
aparut mai recent; ce strategii de lupta si ma-
suri de prevenire a criminalitatii violente nu
m-ai sunt utile si multe altele. La fel, trebuie
sa li se prezinte noi tactici si strategii eficiente
de lupta cu criminalitatea violenta, care sa se
dezvolte concomitent, sau chiar mai rapid ca
modalitatile de comitere a crimei violente.

Concluzie. Luind in calcul amploarea
fenomenului infractional, mentionam ca nu
este suficientd dexteritatea organelor politi-
enesti in anumite situatii, uneori este vitala
colaborarea acestora cu forte suplimentare.
Astfel, pentru realizarea atributiilor profesi-
onale, politistul actioneaza in parteneriat cu
populatia, acorda asistenta de specialitate si
presteaza servicii in concordanta cu atributi-
ile legale [7, p. 8]. La fel, politistul trebuie sa
devina o figura respectabild, un element-che-
ie al comunitatii, ocupandu-se de chestiuni
cotidiene, oferind sfaturi si folosind autori-
atea sa in rezolvarea problemelor, asigurand
stabilitatea si ordinea de drept [8, p. 5].

In baza celor expuse pe parcursul cer-
cetarii, autorul este de parerea ca pregatirea
profesionald a cadrelor subdiviziunilor Mi-
nisterului Afacerilor Interne este o premisa
esentiald in dezvoltarea angajatilor.

Combinand aceasta cu practica pe care
o detin, munca depusa de ei devine mult mai
eficienta, mult mai rezultativa, iar concomi-
tent cu aceasta va creste si imaginea politiei
in societate.

Din ce cazua s-a atras o atentie aparte

It is necessary that within the profes-
sional training, all officials should be informed
about the underlying causes of the violent
criminal; which of these causes have existed
for a long time and which of these have oc-
curred more recently; what fighting strategies
and measures to prevent violent crime are not
useful nowadays; and more others. Also, new
tactics and effective strategies to fight with vi-
olent crime must be presented, which would
develop simultaneously or even more rapidly
as the means of committing violent crime.

Conclusion. Taking into account the
scale of the criminal phenomenon, we men-
tion that the dexterity of the police bodies
is not sufficient in certain situations, some-
times it is vital to collaborate with additional
forces. Thus, in order to carry out the profes-
sional duties, the policeman acts in partner-
ship with the citizens, provides specialized
assistance and renders services in accordance
with the legal attributions [7, p.8]. Similarly,
the policeman should become a respecta-
ble figure, a key element of the community,
dealing with everyday issues, offering advice
and using his authority in solving problems,
ensuring stability and order of law [8, p.5].

Based on the findings of the research,
the author believes that the professional
training of the Ministry of Internal Affairs
staff is an essential prerequisite for the em-
ployee’s development and improvement of
the skills for the violent crime prevention.

Combining this with our practice, the
work done by police personnel will become
more effective, more resilient, and at the
same time — will increase the image of the
police towards society.

Why it has attracted particular atten-
tion to the role of such trainings in the field
of violent crime preventing? Because of all
the crimes that belong to the violent crime
category are the most dangerous for society
and the most serious for the social relations
and values around us. Thus, if the employees

236



asupra rolului pregatirii date in prevenirea
criminalitatii violente? Din cauza ca totalita-
tea infractiunilor ce fac parte din categoria
criminalitatii violente sunt cele mai pericu-
loase pentru societate si lezeaza in cel mai
dur mod relatiile si valorile sociale din jurul
nostru. Anume daca angajatii subdiviziu-
nilor Ministerului Afacerilor Interne vor fi
capabili sa lupte u usurinta cu acest tip de
criminalitate (dar cea mai usoara lupta, dupa
cum am mentionat, reprezintd prevenirea),
celelalte tipuri de criminalitati vor deveni
doar mici obstacole pentru restabilirea si
mentinerea linistii sociale.
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PARTICULARITATILE
CRIMINALITATII FEMININE
DIN REPUBLICA MOLDOVA

Valentina RUSSU,
asistent universitar, Catedra ,Drept penal si cri-
minologie”, Academia ,Stefan cel Mare” a MAI

in structura criminalitatii, un loc aparte il
ocupa criminalitatea feminina, care, desi comparativ
cu criminalitatea masculina este mai putin pronun-
tata, are un impact negativ evident asupra dezvolta-
rii armonioase a societitii. In acest articol, autorul
abordeazd multilateral fenomenul criminalitatii
feminine, prin prisma interpretarilor doctrinare, a
practicii judiciare, a datelor statistice, elaboriand o
caracteristica criminologica a acestui gen de crimi-
nalitate.

Cuvinte-cheie: criminalitate feminind, preveni-
rea criminalitdtii feminine, personalitatea infractorului-
femeie.

Introducere. Abordarea criminalita-
tii feminine cu toate aspectele specifice ce le
comporta este un imperativ ce rezida in con-
secintele pe care acest fenomen le are asupra
societatii, astfel incat termenul de ,,femeie-
infractor” trebuie sa dispara, femeia are alte
roluri in societate. In Republica Moldova
inca nu exista un cadru legislativ si interpre-
tativ care sa cuprinda toate aspectele legate
de criminalitatea femeilor.

Metode aplicate si materiale utilizate.
In scopul elaboririi studiului de fata autorul
valorifica metode de cercetare specifice, intre
care metoda analizei datelor statistice, me-
toda sintezei, metoda comparatiei, metode
sociologice, metoda deductiei, metoda siste-
mica. Baza cercetarii o constituie prevede-
rile legislative, datele statistice, interpretarile
doctrinare ale savantilor autohtoni, dar si ale
celor straini, diverse studii cuprinse in cule-
geri de materiale ale conferintelor, articole

DOI 10.5281/zenodo0.3871567

PARTICULARITIES
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In the structure of criminality, a special place
is occupied by feminine criminality, which, although
compared to male crime is less pronounced, has an
obvious negative impact on the evolution of society.
In this article, the author multilaterally describes the
feminine criminality relying on the doctrinal inter-
pretations, judicial practice, statistical dates, highli-
ghting a criminological characteristic of this kind of
criminality.

Keywords: female criminality, prevention of fe-
minine criminality, the personality of a woman criminal.

Introduction. The investigation of
the female criminality, with all the specific
aspects, is an imperative that resides in the
consequences that this phenomenon has on
society, so that the term woman-offender
must disappear; the woman has other roles
in society. In the Republic of Moldova, there
is not yet a legislative and interpretative
framework covering all aspects of women’s
criminality.

The methodology of research. In or-
der to elaborate the present study, the author
capitalizes on specific research methods,
such us: statistical data analysis, the synthe-
sis method, method of comparative analysis,
method of logical interpretation, the deduc-
tion and the systemic method. The basis of
the research is constituted by the legislative
provisions, the statistical data, the doctrinal
interpretations of the autochthonous scien-
tists, but also of the foreign ones, various
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stiintifice, comentarii aplicative etc.

Rezultate obtinute si discutii. Pentru
a efectua caracteristica criminologica a cri-
minalitatii feminine este necesar de analizat
indicatorii cantitativi §i calitativi ai crimi-
nalitatii in RM, cu referire, in special, la in-
fractiunile comise de femei, fapt ce va facilita
elaborarea unor masuri de prevenire cores-
punzatoare.

Potrivit Biroului National de Statistica
[1], numarul persoanelor care au comis in-
fractiuni in decursul ultimilor ani este in sca-
dere, iar cei mai multi infractori sunt bdrbati.
In anul 2018 au fost relevate 13,9 mii per-
soane care au comis infractiuni, in scadere
cu 11,5% comparativ cu anul 2017. Cel mai
inalt nivel al infractionalitdtii este inregistrat
in randul bdrbatilor, femeile constituind o
cotd mai micd in numarul persoanelor care
au comis infractiuni (8,3%), dar in crestere
fata de anul 2017 (8,0% din numdrul total de
infractiuni).

Femeile sunt implicate in comiterea in-
fractiunilor grave in proportie de 21,4% din
totalul femeilor, comparativ cu 18,6% din
barbati. La 100 mii femei revin in medie 63
femei care au comis infractiuni, iar in cazul
barbatilor acest indicator constituie 749 per-
soane.

Barbatii sunt implicati mai mult in sa-
varsirea infractiunilor in domeniul transpor-
turilor, huliganism, infractiunilor legate cu
droguri, iar femeile in savarsirea furturilor si
escrocheriilor.

O caracteristica este ca femeile compa-
rativ cu barbatii incalcd legea la o varsta mai
inaintatd. Astfel, cel mai frecvent comit in-
fractiuni femeile in varstd de 30 si mai mul-
ti ani (54,4%) si cele in varsta de 18-24 ani
(21,9%), iar in cazul barbatilor acest indica-
tor constituie 49,8% si 24,7% [1].

De asemenea, circa 27% din barbati si
6,3% din femei in vdrstd de 30 ani §i peste au
fost in stare de ebrietate in momentul savar-
sirii infractiunii, cel mai frecvent acestia au
comis infractiuni in domeniul transportului.

In functie de varsta detinutilor, consta-
tam ca fiecare a doua femeie detinutd va avea

(stiinte juridice, nr. 10/ 2019, ISSN 1857-0976)

studies included in collections of conference
materials, scientific articles, applicative com-
mentaries, etc.

Obtained results and discussions. In
order to elaborate the criminological charac-
teristic of the women criminality, it is neces-
sary to analyze the quantitative and qualita-
tive indicators of criminality in the Republic
of Moldova, with reference, in particular, to
crimes committed by women, which will fa-
cilitate the elaboration of suitable preventive
measures.

According to the National Bureau of
Statistics [1], the number of people who have
committed crimes during the last years is de-
creasing, and the majority of criminals are
men. In 2018, 13.9 thousand persons were
found to have committed crimes, decreasing
by 11.5% compared to 2017. The highest lev-
el of crime is registered among men, women
being a lower proportion in the number of
persons who committed crimes (8.3%), but
increasing compared to 2017 (8.0% of the
total number of crimes). The women are in-
volved in the committing of serious crimes
in a proportion of 21.4% of all women, com-
pared to 18.6% of men. At 100 thousand
there are 63 women who have committed
crimes, and in the case of men this indicator
constitutes 749 persons. The men are more
involved in committing crimes in the field of
transports, hooliganism, drug related crimes,
but women in committing thefts and scams.

One feature is that women compared
to men infringe the law at an older age. Thus,
women who are 30 years old and even older
are most likely to commit the crimes (54.4%)
and those aged 18-24 years (21.9%), and in
the case of men this indicator constitutes
49.8% and 24.7%. [1]

Also, about 27% of men and 6.3% of
women aged 30 and more were in drunken-
ness at the time of the crime, most often they
committed crimes in the field of transport.

Depending on the age of the prisoners,
we find that every second detained wom-
an has around 30-39 years old. At the same
time, 0.8% of detained women are up to 20
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intre 30-39 ani. Totodata, 0,8% din femeile
detinute au varsta de pand la 20 ani.

Este relevant a prezenta informatia
referitoare la ponderea femeilor ca victime
ale violentei in familie. Astfel, aceeasi sur-
sa informeaza ca cel mai des victime ale vi-
olentei domestice sunt femeile. In anul 2018,
in urma violentei domestice au suferit 778
persoane, 72% din victime fiind femei. Atat
femeile, cat si barbatii devin victime pre-
ponderent la varsta de 35-64 ani. Totodats,
ponderea baietilor de 0-17 ani care sufera in
urma violentei domestice este dubla fata de
cea a fetelor, 12,6% fata de 5,4 % [1].

Respectiv, o cauza importanta ce deter-
mina comportamentul criminal al femeilor o
constituie victimizarea acestora in familie.

Prezintd interes si analiza datelor pri-
vind ponderea femeilor care au fost condam-
nate pentru savarsirea infractiunilor.

In anul 2018, au fost condamnate 11,9
mii persoane. Respectiv, la 10 mii locuitori in
medie revin 33,5 condamnati, cu 6 condam-
nati mai mult comparativ cu anul 2014. Fe-
meile detin o cota de 6,6% in numdrul total
al condamnatilor, iar la 10 mii femei revin in
medie 4,3 femei condamnate comparativ cu
65,1 barbati condamnati la 10 mii barbati. Cel
mai des infractorii sunt condamnati pentru
infractiuni in domeniul transporturilor, fur-
turilor si infractiunilor legate de droguri [1].

Este important sa evidentiem datele ce
caracterizeaza tipurile de pedepse stabilite
de instantele judecatoresti, inclusiv femeilor.
Evidentiem aici ca femeile intr-o masura mai
mare sunt condamnate conditionat compa-
rativ cu barbatii. In anul 2018, condamnarea
conditionata a fost stabilita pentru 35 la sutd
din femei, comparativ cu 23 la sutd din bar-
bati. Avand in vedere diversele roluri sociale
pe care le are femeia, instantele de judecata
constatd, in peste o treime din cazuri, ca sco-
purile pedepsei penale in privinta femeilor
pot fi atinse si prin condamnarea conditio-
nata a acestora.

Totodata, pe langa amenda si inchisoa-
re, aproape fiecare al treilea barbat condam-
nat a fost pedepsit cu munca neremunerata

years old.

It is relevant to present information
regarding the share of women as victims of
domestic violence. Thus, the same source re-
ports that, the most frequent victims of do-
mestic violence are women. During the year
2018, 778 persons suffered from domestic
violence, 72% of the victims being women.
Both women and men become predomi-
nantly victims at the age of 35-64. At the
same time, the share of boys aged 0-17 suf-
fering from domestic violence is double that
of girls, 12.6% compared to 5.4%. [1]

Respectively, an important cause that
determines the criminal behavior of women
is their victimization in the family.

It is also interesting to analyze the in-
formation about the women who have been
convicted for committing crimes.

During the year 2018, 11.9 thousand
people were convicted. Respectively, 33.5
convicts are living on an average of 10 thou-
sand inhabitants, with 6 more compared to
the year 2014. Women have 6.6% in the to-
tal number of prisoners, and at 10 thousand
women are assigned an average of 4.3 wom-
en convicted compared to 65.1 men sen-
tenced to 10 thousand men. Criminals are
most often convicted of transport, theft and
drug offenses. [1]

It is important to highlight the dates
that characterize the types of punishments
established by the courts, including for
women. We emphasize here that women
compared to men are condemned more con-
ditionally. In 2018, conditional sentencing
was set for 35 percent of women, compared
to 23 percent of men. Considering the vari-
ous social roles played by women, the courts
find, in more than a third of cases, that the
purposes of criminal punishment for women
can be achieved by conditionally condemn-
ing them.

At the same time, in addition to the
penalty and prison, almost every third con-
victed man was punished with unpaid work
for the community, and for women this
sentence was set at 20 percent of convicted
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in folosul comunitatii, iar in cazul femeilor
aceasta pedeapsa a fost stabilita pentru 20 la
suta din femeile condamnate.

Din analiza efectuatd asupra crimina-
litatii feminine, observam ca statul promo-
veaza un tratament penal nediscriminatoriu
pentru subiectii raspunderii penale, dar, in
acelasi timp, intotdeauna ia in considerare, la
individualizarea raspunderii si a pedepsei pe-
nale si personalitatea femeii, care, bineinteles
se caracterizeaza prin trasaturi distincte.

Vorbind despre personalitatea infracto-
rului-femeie, mentionam ca identificarea tra-
saturilor distinctive ale criminalului au vizat
toate laturile fiintei umane: constitutia fizica,
procesele fiziologice, alcatuirea psihicului si
anomaliile lui, particularititile de caracter
etc. Formularea corectd a problemei crimi-
nalului presupune delimitarea chestiunii tra-
saturilor distinctive de cea a cauzei imediate
a conduitei criminale, care nu se poate regasi
decat in individ, atata timp cat comporta-
mentul criminal este inseparabil de acesta.
Altfel spus, conduita criminala trebuie sa fie
cercetata atat in raport cu trasaturile stabile,
cat si cu cele variabile, dependente de factorii
externi, inclusiv fluctuanti [2, p. 23].

Daca ne referim nemijlocit la persona-
litatea femeii-criminal, mentiondm ca in ul-
timele decenii, criminologii acorda o atentie
mai mare explicarii diferentei dintre crimi-
nalitatea feminind si cea masculina.

Majoritatea teoriilor traditionale care
se referd la criminalitate au fost create de cri-
minologi-barbati pentru a da o explicatie ca-
uzelor criminalitatii masculine, si nicidecum
a celei feminine, ceea ce a generat diferite
discutii in jurul ideii daca aceste teorii pot
fi aplicate studierii criminalitatii feminine,
sau este necesar de explicat fenomenul prin
prisma pozitiei de ,,diferentd de gender”, asa-
numita teorie ,gendered theory”.

Conform opiniei unor criminologi, te-
oriile traditionale reprezinta specificul crimi-
nalitatii masculine, prin urmare, nu pot da
raspunsuri la unele intrebari ce tin de crimi-
nalitatea feminina, cu toate ca rolul lor nu
poate fi negat intru totul, mai ales, referindu-
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women.

So, from the analysis of the women
criminality, we see that the state promotes a
non-discriminatory criminal treatment for
the subjects of penal liability, but at the same
time, it always takes into account, at the in-
dividualization of the criminal punishment,
the personality of the woman, which, of
course, is characterized by distinct features.

Speaking about the personality of the
woman who committed crimes, we empha-
size that searching for the distinctive features
of the criminal concerned all sides of the
human being: the physical constitution, the
physiological processes, the composition of
the psychic and its anomalies, the particulari-
ties of character, etc. The correct formulation
of the criminal problem implies the delimi-
tation of the question of the distinguishing
features of the immediate cause of the crimi-
nal behavior, which can only be found in the
individual, as long as the criminal behavior
is inseparable from it. In other words, crimi-
nal behavior must be investigated in relation
to both stable and variable features, depend-
ing on external factors, including fluctuating
ones. [2, p. 23]

If we refer directly to the personality
of the woman - criminal, we mention that in
recent decades, criminologists pay greater at-
tention to explaining the difference between
female and male crime.

Most of the traditional theories that
relate to crime have been created by crimi-
nologists - men to explain the causes of male
crime, and not of female crime, which has
led to various discussions around the idea,
whether these theories can be applied to the
study of female crime, or is it necessary to
explain the phenomenon from the perspec-
tive of the position of “gender difference”,
so-called “gendered theory”.

According to some criminologists, tra-
ditional theories characterized male crime,
so they cannot answer some questions relat-
ed to female crime, although their role can-
not be denied entirely, especially, referring to
social theories, which denotes a character, as
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ne la teoriile sociale, ce denota un caracter
cat de cat neutru [3, p. 142].

O prima teorie traditionald care ex-
plica acest fenomen este teoria oportunitatii.
Conform acestei teorii, diferenta in tipul de
infractiuni savarsite de femei si indicele aces-
tora are la baza ideea de oportunitate, adica
de circumstantele ce favorizeazd savarsirea
unei infractiuni de catre femei.

Criminologii explica aceasta teorie
pornind de la faptul cd rata criminalitatii fe-
minine a crescut numai in anumite infracti-
uni, aceasta datorandu-se incadrarii femeilor
in campul muncii, angajarea la servicii varia-
te, ceea ce a condus la oportunitati mai mari
de a comite infractiuni tipice femeilor, in-
fractiuni economice care implica mai putina
violenta [4, p. 235].

Teoria controlului social spune ca indi-
cele criminalitatii masculine este mai mare
decat al criminalitatii feminine, deoarece le-
gaturile sociale, care reprezintd miezul aces-
tei teorii, ale barbatilor sunt mult mai slabe
decat cele ale femeilor (mame, surori, sotii
care sunt mai atagate de unele persoane, ma-
nifestdnd grija si atentie), ceea ce provoaca
ruptura dintre potentialii criminali si socie-
tate. Pe de altd parte, persoanele care provin
din familiile cu probleme, din medii socia-
le problematice, sunt mai predispuse la un
comportament inadecvat, atat femei, cat si
barbati.

Referitor la categoriile de femei predis-
puse la un comportament criminal, conform
teorii controlului social, acestea sunt: mame-
le tinere care traiesc in relatii imorale cu bar-
batii, fiind limitate in resurse educationale si
abilitati profesionale, femei ce apartin unui
mediu social cu venituri mici si o educatie de
proasta calitate.

Teoria asociatiilor diferentiate este una
din cele mai cunoscute teorii derivate din cu-
rentul culturalist, elaborata de criminologul
american Edwin Sutherland. Ideea de baza a
acestei teorii consta in aceea ca un act crimi-
nal se produce atunci cand exista o situatie
propice pentru o anumita persoana de a ac-
tiona, prin urmare, comportamentul crimi-

much as neutral. [3, p. 142]

A first traditional theory that explains
this phenomenon is the theory of opportuni-
ty. According to this theory, the difference in
the index and the type of crimes committed
by women is based on the idea of opportuni-
ty, namely, the circumstances that facilitate
the committing the crimes by women.

The criminologists explain this theory
starting from the fact that the female crime
rate has increased only in certain crimes, due
to the employment of women in various ser-
vices, which has led to greater opportunities
to commit some typical woman crimes, eco-
nomic crimes, which involve less violence.
(4, p. 235]

The theory of social control explains
that the index of male crime is higher than of
female crime, because the men’s social con-
nections, which are the core of this theory,
are weaker than those of women (mothers,
sisters, husbands - who are more attached to
some persons, showing care and attention)
and this causes the breach between potential
criminals and society. On the other side, the
people who live in families with problems,
people from problematic social environ-
ments, are more liable to manifest an inade-
quate behavior, both women and men.

Regarding to the categories of women
predisposed to criminal behavior, according
to the theories of social control, they are:
young mothers who live in immoral relation-
ships with men, being limited in education-
al resources and professional skills, women
from a low-income social environment and
a poor quality education.

The theory of differentiated associations
is one of the most popular theories derived
from the cultural current, elaborated by
the American criminologist Edwin Suther-
land. The basic idea of this theory is that a
criminal act occurs when there is a situation
suitable for a certain person to act, therefore
the criminal behavior is not innate, but it is
learned, like any other job.

At the same time, through this theory
we try to explain the phenomenon of crime
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nal nu este innascut, ci se invata, ca si oricare
altd meserie.

Totodata, prin intermediul acestei teo-
rii se incearca de a explica fenomenul crimi-
nalitatii din punctul de vedere al posibilitati-
lor diferite pentru achizitionarea de ,,valori”
si aptitudini criminale, sau de pe pozitia ca
etichetele afisate pe personalitatea individu-
lui prin procesele de control social folosite
influenteaza puternic asupra unei reprezen-
tari individuale despre propria personalita-
te. De aceea, in baza acestei teorii s-ar putea
afirma ca criminalitatea feminind este infe-
rioara numeric celei masculine, deoarece fe-
meile au acces redus la posibilitatile crimina-
le (adica la anumite grupari criminale pentru
a insusi unele abilitati criminale, fiind supuse
unui control social mult mai sever atat in fa-
milie, cat si la scoald); in acelasi timp, barba-
tii sunt predispusi sa ,,absoarba” abilitatiile
criminale - teoria proastei companii (gasti-
le de pusti la scoald transformate ulterior in
grupuri criminale).

Teoria gender (gendered theory) este o
teorie care explica esenta criminalitatii femi-
nine avand la baza criteriul de gen.

Antonean I. expune ideea precum ca,
de cele mai multe ori, comportamentul cri-
minal al femeii poate fi influentat si de ten-
dinta acesteia de a se autoafirma in societate,
solicitand apreciere din partea acesteia, ast-
fel incat aceasta tendinta apare in calitate de
stimul pentru a comite fapte infractionale in
scopul de a obtine ,,nota dorita” [5].

Crimele comise de catre femei isi au
propriile caracteristici. Din practica rezulta
ca femeile criminale apeleaza la mecanisme
si metode specifice de infaptuire a omoru-
rilor, furturilor, jafurilor, actelor de vanda-
lism, rapirilor.

Mecanismul de comitere a crimelor de
catre femei difera foarte mult de mecanismul
de comitere a crimelor de catre persoane de
gen masculin, fiind cu mult mai complex,
gandit pana la cele mai mici detalii si, de
multe ori, cu mult mai sofisticat din punctul
de vedere al cruzimii §i cinismului. Reflec-
tarea problemelor sociale si individuale ale
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from the point of view of the different pos-
sibilities for the acquisition of “values” and
criminal aptitudes, or from the position that
the labels displayed on the person, through
the processes of social control, have a strong
influence on the individual representation
of one’s own personality. Therefore, based
on this theory it could be stated that female
crime is lower than male crime, because
women have limited access to criminal pos-
sibilities (to certain criminal groups to ac-
quire some criminal abilities, being subjected
to much more severe social control, both in
the family and at school). At the same time,
the men are predisposed to “absorb” crim-
inal abilities — the theory of bad companies
(children’s companies from school later are
transformed into criminal groups).

Gender theory is a theory that explains
the essence of women criminality based on
the gender difference. Antonean I. sets out
the idea that, most of the times, the crimi-
nal behavior of the woman can be influenced
also by her tendency to assert herself in the
society, searching for appreciation from it, so
that this tendency appears as an impulse to
commit some criminal acts in order to ob-
tain the “desired grade” [5].

The crimes committed by women have
their own characteristics. From the practice
it follows that criminal women resort to spe-
cific mechanisms and methods of commit-
ting the murders, thefts, robberies, acts of
vandalism, kidnappings.

The women’s committing crimes
mechanism differs greatly from the mech-
anism of committing crimes by men, being
more complex, thought up to the smallest
details and, often, much more sophisticated
from the point of view of cruelty and effron-
tery. The reflection of the social and individ-
ual problems of actual women, their unique
form of the perception of problems in the
family, collective and society that represents
the criminal aggression of women.

E.R. Abazova states: “Emerging from
modern conditions, the need to conceive the
typology of the criminal-woman personality
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femeilor contemporane, forma lor unica de
percepere a problemelor in familie, colectiv,
societate reprezinta agresivitatea criminala a
femeilor.

Abazova E.R. afirma: ,In conditii-
le moderne se actualizeaza necesitatea de a
concepe tipologia personalitatii criminalu-
lui-femeie, care este strans legata de solutio-
narea problemelor ce tin de lupta impotriva
criminalitatii si preintampinarea procesului
de «feminizare» a acesteia, reducerea ni-
velului criminalitatii feminine in societate,
crearea conditiilor care sda se opuna repro-
ducerii criminalititii feminine” [6, p. 34]. In
completare, autoarea mentioneaza ca la baza
tipologizarii femeilor criminale se afla moti-
vele comportamentului lor criminal, mora-
litatea si trasaturile psihofiziologice. Anume
identificarea specificitatii motivatiei crimi-
nalitatii feminine da posibilitatea de a con-
stata si folosi, in cadrul planificarii masurilor
educativ-profilactice si de adaptare, legitatile
de baza in formarea comportamentului cri-
minal la femei.

Se cuvine de remarcat si clasificarea
tipurilor personalitatii femeilor criminale,
propuse de savantul criminalist Alauhanov
E.:

a) personalitatea de tip violent - sunt,
de regula, femei care comit acte de huliga-
nism, crime i vatamari corporale ca rezultat
al violentei domestice, pruncucidere. Acestea
sunt persoane cu atitudine negativ-neglijen-
ta fatd de viata umana, fata de cele mai im-
portante beneficii ale ei, sanatate, integritate
fizica etc.;

b) tipul egoist violent — cel mai pericu-
los tip de personalitate din punct de vedere
social, cu atitudine antisociald bine stabilita,
indreptata spre atingerea propriilor scopuri
si avantaje, deseori materiale, inclusiv cu
pretul vietii umane;

c) tipul egoist — despre motivatia carac-
teristica tipurilor de criminale egoiste, inclu-
siv legate de necesitatea asigurarii bunastarii
in familie, vorbesc datele cercetarilor interne,
care evidentiaza numarul mare de persoane
ale acestei categorii care au familii. Astfel,

is being updated, which is closely linked to
solving problems related to the fight against
crime and preventing the process of “femi-
nization” of it, decreasing the level of female
criminality in society, creating the conditions
to prevent the reproduction of this kind of
criminality” [6, p. 34]. In addition, the au-
thor mentions that the basis of the typolo-
gy of criminal women is constituted by the
reasons of their criminal behavior, morali-
ty and psychical and physiological features.
Namely, the identification of the specificity
of the motivation of the female criminality
gives the possibility to find and use, within
the planning of the educational-prophylactic
and adaptation measures, the basic laws in
the formation of the criminal women behav-
ior.

The classification of types of criminal
women personality, proposed by forensic
scientist E. Alauhanov, is also necessary to
remark:

a) Violent personality - there are usual-
ly women who commit acts of hooliganism,
crime and bodily harm as a result of domes-
tic violence, infanticide. These are persons
with a negative-negligent attitude towards
human life, towards its most important ben-
efits, health, physical integrity etc.;

b) The violent selfish type - the most
dangerous type of personality from a social
point of view, with a well-established anti-
social attitude, aimed at achieving one’s own
goals and advantages, often material, even
with the price of human life;

c) The selfish type - about the character-
istic motivation of the types of selfish crimi-
nals, including related to the need to ensure
the welfare of the family, speak the dates of
internal research, which highlights the large
number of people in this category who have
families. Thus, most people convicted of
criminal liability for abuse are true family
members.

d) Negligent type - the largest number
of occasional and random criminals are the
ones with easy, negligent and irresponsible
attitude towards the legal regulations;
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majoritatea persoanelor condamnate la ras-
pundere penald pentru abuz sunt familiste;

d) tipul neglijent - numarul cel mai
mare al criminalelor de ocazie sau intampla-
toare sunt cele cu atitudine usuraticd, negli-
jenta si iresponsabila fata de reglementarile
legale;

e) tipul dependent — pentru reprezen-
tantii acestui tip sunt caracteristice diferite
manifestari criminale, efectuate din motivul
dependentei psihologice, obiectul carora pot
fi substantele narcotice, alcoolul, personali-
tatea barbatului-partener de viata [7, p. 60].

In functie de profunzimea si durabili-
tatea motivatiei criminogene a personalitatii,
este necesar de evidentiat printre femei ur-
matoarele tipuri de femei criminale:

a) femei criminale aleatorii — sunt cele
care au comis infractiuni ca rezultat al coinci-
dentelor accidentale, contrar comportamen-
tului lor general, anterior celor intamplate;

b) femei criminale de ocazie — au comis
crime ca rezultat al influentei factorilor nega-
tivi care au contribuit la formarea si activita-
tea personalitatii;

c) femei criminale instabile — se abat de
la normele comportamentului social apro-
bat, cu toate acestea, fara a le asimila cu fer-
mitate;

d) femei criminale profesioniste — fac tot
posibilul pentru realizarea ambitiilor si sco-
purilor stabilite prin intermediul comiterii
infractiunilor [8].

Analiza tipologizarii femeilor crimina-
le, enumerate mai sus, va da posibilitate de a
stabili atat masuri generale de prevenire, cat
si speciale, tehnici individuale de investigare
a crimelor savarsite de femei, dar si planifi-
carea si elaborarea eficientda a masurilor edu-
cativ-profilactice si de integrare in societate a
femeilor condamnate.

Concluzii. Efectudnd analiza crimi-
nologica a infractiunilor comise de femei si
elucidand traséturile specifice personalitatii
infractorului-femeie, mentionam ca pentru
a contracara criminalitatea feminina in RM,
urmeaza sa fie intreprinse urmatoarele mad-
suri de prevenire:
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e) Dependent type - for the represent-
atives of this type are characteristic differ-
ent criminal manifestations, generated by
the psychological dependence, the object of
which can be the narcotic substances, alco-
hol, the personality of the man-life partner
7, p. 60].

Depending on the depth and durability
of the orientation of the criminal motivation,
it is necessary to highlight among women the
following types of criminal women:

a) Random criminal women - they are
the ones who committed crimes as a result
of accidental coincidences, contrary to their
general behavior, before those happened;

b) Criminal women of occasion - they
committed crimes as a result of the influence
of the negative factors that contributed to the
formation and activity of the personality;

c) Unstable criminal women - deviate
from the norms of approved social behavior,
however, without assimilating them firmly;

d) Professional criminal women - they
do everything possible to achieve the ambi-
tions and goals established by committing
crimes [8].

The analysis of the typology of crimi-
nal women, listed above, will give the pos-
sibility to establish general and special pre-
ventive measures, individual techniques for
investigating crimes committed by women,
but also to elaborate the effective planning
of educational - prophylactic measures and
integration measures in society of convicted
women.

Conclusions. Carrying out the crim-
inological analysis of the crimes commit-
ted by women and elucidating the specif-
ic characteristics of the personality of the
woman-offender, we mention that in order
to counteract female criminality in the Re-
public of Moldova, the following preventive
measures must be taken:

- elaboration of a national program
aimed at improving all the social fields in
which the woman activates and creating an
adequate spiritual climate in the society;

- undertaking social-economic meas-
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- elaborarea unui program national
indreptat spre imbunatatirea tuturor dome-
niilor sociale in care activeaza femeia si crea-
rea unui climat spiritual adecvat in societate;

- intreprinderea unor masuri social-
economice, precum ridicarea nivelului de
trai al membrilor societatii, imbunatatirea
calitatii vietii sociale; aceste obiective pot fi
realizate prin stabilizarea situatiei economi-
ce a Republicii Moldova, adicd prin crearea
unor locuri de munca, prin achitarea salarii-
lor la timp si ridicarea acestora, egalitatea sa-
lariilor, asigurarea echilibrului dintre cerere
si oferta, masuri ce vor duce la inlaturarea
cauzelor care au conditionat criminalitatea;

— intreprinderea unor masuri juridice:
ca perfectionarea legislatiei, in special a celei
penale, administrative, de munca, economice;

- stimularea cetatenilor la participarea
activa in prevenirea criminalitatii;

- ridicarea nivelului constiintei juridi-
ce a populatiei, intarirea cadrului legislativ
cu privire la apararea drepturilor femeilor;

- crearea unei ideologii axate pe ide-
ea ostilitatii fata de criminalitatea feminina
prin implicarea mass-mediei in scopul crea-
rii unui climat negativ;

- ridicarea nivelului de educatie si mo-
rala in familii;

- masuri psihologico-pedagogice prin
implicarea institutiilor de invatamant, or-
ganizatiilor obstesti (ca ,La Strada”, ,Casa
Marioarei”) in scopul ridicarii increderii po-
pulatiei in organele de drept, participarii la
resocializarea persoanelor eliberate din de-
tentie, acordarii ajutorului material si spiri-
tual femeilor;

— elaborarea unor servicii sociale si
de sanatate pentru femeile agresate si copiii
acestora, programe speciale in vederea resta-
bilirii fizice si psihice a acestora;

- intreprinderea unor actiuni medicale
in scopul profilaxiei bolilor si tratamentelor
pacientilor-femei (alcoolism, narcomanie,
depresii s.a.);

- contracararea violentei in familie,
supravegherea sotilor de catre organele de
drept, crearea unor centre de refugiu pentru

ures, such as raising the standard of living of
the members of the society, improving the
quality of social life; these objectives can be
achieved by stabilizing the economic situation
of the Republic of Moldova, by creating jobs,
timely payment of salaries and raising them,
equal payment, balancing between supply
and demand, measures that will eliminate the
causes that determine the criminality;

- undertaking legal measures: such
as improving the legislation, especially the
criminal, administrative, labor legislation,
economic one;

- stimulating citizens to participate ac-
tively in criminality prevention;

- raising the level of legal awareness of
the population, strengthening the legislative
framework regarding the defense of wom-
en’s rights;

— creating an ideology focused on the
idea of hostility towards female crime by in-
volving the media in order to create a nega-
tive climate;

- raising the level of education and
morality in family;

- undertaking psychological and ped-
agogical measures through the involvement
of educational institutions, public organi-
zations (such as “La Strada”, “Casa Marioa-
rei”) in order to raise the confidence of the
population in the law enforcement bodies, to
participate in the socialization of the persons
released from detention, to provide material
and spiritual help to women;

— elaboration of social and health ser-
vices for the abused women and their chil-
dren, special programs for their physical and
mental restoration;

- undertaking of medical actions for
the prophylaxis of diseases and for treat-
ments of female patients (alcoholism, drug
abuse, depression, etc.);

- counteracting violence in the family,
supervising the spouses by the law enforce-
ment bodies, creating refugee centers for
women;

- special resocialization measures for
women who have been convicted by the cre-
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femei;

- masuri de resocializare speciale pen-
tru femeile care au fost condamnate prin
crearea unor centre de reabilitare, implicarea
psihologilor, crearea unor institutii in cadrul
carora femeile vor fi invatate de a se adapta
din nou vietii sociale.

Toate aceste masuri intreprinse de stat,
precum si cele care urmeaza a fi intreprinse,
au scopul de a readuce femeia in mediul sau
social, de a-i oferi functia de pazitor al ca-
minului familial si al valorilor spirituale, de
a-i reda egalitatea prin pastrarea feminitatii.
In cele din urma, important este participarea
intregii comunitati la prevenirea crimina-
litatii, caci toate cauzele provin din mediul
social al infractorului, indiferenta, ura, banii,
invidia si ipocrizia fiind factorii principali.

Referinte bibliografice:

1. Nivelul infractionalitatii in Repu-
blica Moldova in anul 2018. http://
www.statistica.md/newsview.
php?l=ro&idc=168&id=5926, (accesat
15.09.2019).

2. Bejan O, Dictionar de criminologie, Chi-
sindu, Ed. Ericon SRL, 2009. 129 p.

3. WMemwmm [., Kpumuronozus, Ne3-e MexXny-
HapofiHOe u3paHre, MyupoBast 00pucIpy-
nenuus, Mocksa: En. IIurep, 2003. 860 c.

4. Jacobuta I., Criminologie, lasi, Ed. Juni-
mea, 2002. 380 p.

5. https://ru.scribd.com/doc/45636599/cri-

(stiinte juridice, nr. 10/ 2019, ISSN 1857-0976)

ation of rehabilitation centers, the involve-
ment of psychologists, the creation of insti-
tutions within which women will be taught
to adapt again to social life.

The measures taken by the state, as well
as those to be taken, aim to restore the wom-
an to her social environment, to offer her the
role of guardian of the family, of the spiritual
values, to restore her equality and preserving
her femininity.

Finally, it is important to involve the
whole community in criminality prevention,
because all causes come from the social en-
vironment of the offender, indifference, ha-
tred, money, envy and hypocrisy being the
main factors.

minalitatea-feminina (accesat 21.10.2019)

6. AobbzoBa E.P, Kpumunonozuueckoe uc-
cedosarue UMHOCIU HeHUUH cosep-
AW UX NpecmynieHust u npedynpexcoe-
Hue ux npecmynHozo nosedeHus, Mocksa,
2007. 203 c.

7. Caraman N, ,Caracteristici psihologice
ale femeii criminale”. In: Revista nationa-
la de drept, nr.2, 2016, p.57-60.

8. http://www.allpravo.ru/library/doc4204p/
instrum6815, (accesat 09.11.2019)

Despre autor

Valentina RUSSU,

asistent universitar,

Catedra ,,Drept penal si criminologie”,
Academia ,,Stefan cel Mare” a MAI
e-mail: valya.cociorva@mail.ru

tel.: 060185817

About author

Valentina RUSSU,

University assistant, “Criminal Law and
Criminology” Department,

Academy “Stefan cel Mare” of MIA
e-mail: valya.cociorva@mail.ru

tel.: 060185817

247



Descrierea CIP a Camerei Nationale a Cartii

Academia ,Stefan cel Mare” a Ministerului Afacerilor Interne al Republicii Moldova. Anale
Stiintifice ale Academiei ,Stefan cel Mare” a Ministerului Afacerilor Interne al Republicii Moldova/
col. red.: lurie Larii (red.-sef.); trad.: Angela Pareniuc. — Chisindu: Academia ,Stefan cel Mare”, 2019
(Tipogr. Acad. ,Stefan cel Mare”) —. — 1SSN 1857-0976. — ISBN 978-9975-930-24-6.

Nr. 10: Stiinte juridice. — 2019. — 248 p. — Texte, cuprins paral.: Ib. rom., engl. — Referinte bibli-
ogr. la sfarsitul art. — 100 ex. — ISBN 978-9975-121-62-0.

34(082)=135.1=111

A1l5

Redactare:
Gheorghe CHIRITA

Tehnoredactare

si procesare computerizata:
Natalia CONDRAT

Traducere:
Angela PARENIUC

Desing copertd & machetare:
Ruslan CONDRAT

Bun de tipar: 10.10.2019
Tiraj 100 ex.

Tiparul executat la Tipografia Academiei ,Stefan cel Mare” a MAI
mun. Chisinau, str. Gh. Asachi 21,
MD-2009, Republica Moldova
e-mail: academia@mai.gov.md; www.academy.police.md




