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Institutia extradarii se caracterizeaza ca
fenomenul care a suferit multiple modificari si
s-a perfectionat multilateral in urma dezvoltarii
relatiilor interstatale.

Simplificarea regimurilor de trecere a fronti-
erei de stat care a permis libera circulatie a oamenilor
intre state, precum si progresul in domeniul tehno-
logiilor informationale, creeaza anumite dificultati
in procesul analizei institutiei extradarii.

Una dintre aceste probleme reprezinta rapor-
tul dintre institutia extradarii si aplicarea acesteia in
raport cu drepturile si libertatile fundamentale ale
omului si protectia acestora.

Cuvinte-cheie: extrdadare, drepturile si libertdtile
fundamentale, libera circulatie, conventie, pact, asistentd

juridicd internationald.

The institution of extradition is characterized
as a phenomenon that has undergone multiple chan-
ges, and has improved multilaterally as a result of the
development of interstate relations.

The simplification of the state border cros-
sing regimes, which allowed the free movement of
people between states, as well as the progress in the
field of information technologies, creates certain di-
fliculties in analyzing the institution of extradition.

One of these problems is the correlation
between the institution of extradition and its appli-
cation in relation to human rights and fundamental
freedoms and their protection.

Keywords: extradition, fundamental rights and
[freedoms, free movement, convention, pact, international

legal assistance.

Introducere. Pentru asigurarea unei
lupte eficiente cu criminalitatea in conditi-
ile actuale, majoritatea statelor au acceptat
de a utiliza in dreptul lor intern elemente ale
dreptului international.

Asistenta juridica internationald in
materie penala ocupa un loc important in
cadrul asistentei juridice internationale in
general si constituie o expresie a colabora-
rii dintre statele suverane, colaborare menita
sa consolideze solidaritatea internationald in
lupta contra fenomenului criminalitatii.

Metode aplicate si materiale utiliza-
te. In scopul realizirii obiectivului trasat, in
respectivul articol stiintific au fost utilizate:
metoda logica (bazatd pe analiza inductiva si
deductiva) si metoda comparativa.

La fel, la elaborarea respectivei lucrari
accentul a fost pus pe practica si standarde-
le CEDO. Au fost examinate cauza Tomasi
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Introduction. In order to ensure an ef-
fective fight against crime under the current
conditions, most states have agreed to use in
their domestic law elements of international
law.

International legal assistance in crim-
inal matters occupies an important place in
the international legal assistance in general
and is an expression of the collaboration be-
tween the sovereign states, the collaboration
meant to strengthen international solidar-
ity in the fight against the phenomenon of
crime.

Methods applied and materials used.
In order to achieve the objective set, in this
scientific article were used: the logical meth-
od (based on inductive and deductive analy-
sis) and the comparative method.

Similarly, in the elaboration of the re-



c. Frantei, Cauza Ase of Fox, Campbell and
Hartley c. Regatului Unit, Cauza Soering c.
Regatului Unit.

Rezultate obtinute si discutii. Obli-
garea de a respecta si a proteja drepturile si
libertatile fundamentale ale persoanei se afla
intr-o situatie de interdependenta cu institu-
tia extradarii.

Adoptarea documentelor de baza in
domeniul drepturilor omului a determinat
consolidarea standardelor internationale de
protectie si, in plus, a influentat crearea me-
canismelor de control, sub forma de institutii
internationale ce au drept scop de a asigura
ca aceste drepturi nu vor fi incalcate.

Astfel de tratate internationale sunt:
Conventia Europeana pentru Apararea Drep-
turilor Omului si a Libertatilor Fundamen-
tale [9], Pactul international al Organizatiei
Natiunilor Unite cu privire la drepturile civi-
le si politice [15] precum si Conventia ONU
impotriva Torturii i altor Pedepse ori Trata-
mente cu Cruzime, Inumane sau Degradante
[10], acestea si alte tratate internationale au
dus la anumite schimbari pozitive in aborda-
rea institutiei extradarii, care au fost dictate
de necesitatea asigurarii drepturilor omului
in implementarea cooperarii internationale
in materie penala.

Constatam ca acordarea asistentei juri-
dice internationale in materie penald, inclu-
siv extradarea, contribuie esential la realiza-
rea scopului urmaririi penale, insa aplicarea
acestei institutii in niciun caz nu trebuie
sa depaseasca limita admisibild de tratate
internationale in domeniul protectiei drep-
turilor omului.

Standardele in domeniul respectarii si
apararii drepturilor omului isi gasesc aplica-
tibilitatea in toate domeniile relatiilor socia-
le, fiind reflectate si in acte nationale, astfel
acestea reprezinta obligatiile pozitive ale sta-
tului.

In urma semndrii si ratificarii actului
care contribuie la respectarea drepturilor
omului, statul isi asumd anumite obligatii,
care rezulta din actul international la care
statul este parte. Deci, daca statul a semnat
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spective work, the emphasis was placed on
the ECHR standards and practice. The cases
of Tomasi v. France, Ase of Fox, Campbell
and Hartley v. United Kingdom, Soering v.
United Kingdom were examined.

Results obtained and discussions. The
obligation to respect and protect the funda-
mental rights and freedoms of the person is
in a situation of interdependence with the
institution of extradition.

The adoption of basic human rights
documents has led to the strengthening of in-
ternational protection standards and, more-
over, has influenced the creation of control
mechanisms, in the form of international in-
stitutions that aim to ensure that these rights
will not be violated.

Such international treaties are: the
European Convention for the Protection of
Human Rights and Fundamental Freedoms
[9], the International Covenant of the Unit-
ed Nations on Civil and Political Rights [15]
and the UN Convention against Torture and
Other Punishments or Cruelty Treaties, In-
human or Degrading [10], these and other
international treaties have led to some posi-
tive changes in the approach of extradition,
which were dictated by the need to ensure
human rights in the implementation of in-
ternational cooperation in criminal matters.

We find that in the case of granting in-
ternational legal assistance in criminal mat-
ters, including extradition, it essentially con-
tributes to achieving the purpose of criminal
prosecution, but the application of this insti-
tution in no case should not exceed the al-
lowable limit of international treaties in the
field of human rights protection.

Standards in the field of respecting and
defending human rights find their applica-
bility in all areas of social relations, being re-
flected in national acts, thus representing the
positive obligations of the state.

Following the signature and ratification
of the act that contributes to the respect of
human rights, the state assumes certain ob-
ligations, which result from the internation-
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si a ratificat Conventia ONU impotriva Tor-
turii si altor Pedepse ori Tratamente cu Cru-
zime, Inumane sau Degradante, inseamna
ca statul dat nu este in drept sa extradeze o
persoana statului solicitant care in statul dat
poate fi supus torturii, tratamentelor inuma-
ne sau degradante.

Astfel de cerinte sunt specificate in
Pactul international al Organizatiei Natiu-
nilor Unite cu privire la drepturile civile si
politice si au fost completate si mentionate in
Conventia ONU impotriva Torturii si altor
Pedepse ori Tratamente cu Cruzime, Inuma-
ne sau Degradante. Astfel, Conventia ONU
impotriva torturii prevede in art. 3 alin. (1)
faptul ca nici un stat semnatar al Conventiei
nu trebuie sa extradeze sau sa expulzeze per-
soana unui alt stat, daca exista motive inte-
meiate de a banui ca fata de aceasta vor fi
aplicate acte de tortura. In scopul de a preve-
ni incalcarea acestor obligatiuni, Conventia
stabileste expres ca pentru identificarea
circumstantelor care confirmd posibilitatea
aplicarii torturii, organele competente exa-
mineaza toate circumstantele fiecarui caz in
parte.

La fel, obligatiile internationale ale
statelor in domeniul protectiei drepturilor
omului presupun examinarea obiectivd a
posibilitatii incalcarii drepturilor persoanei
extradate, care este urmaritd sau pedepsita
penal pe motive de rasa, religie, cetdtenie,
asociere la un anumit grup sau pentru im-
partasirea unor convingeri politice, sau daca
situatia lui se va agrava si mai mult pentru
unul dintre motivele enumerate.

In pofida faptului ci astfel de situatii
creeazd anumite impedimente, la extrada-
rea persoanei, in general, folosirea diferitor
institutii de drept in lupta cu criminalitatea
nu exclude omisiunea respectarii drepturilor
omului si trebuie sa se bazeze pe respectarea
garantiilor procesuale persoanei fatd de care
sunt aplicate mdsuri de constrangere.

Un exemplu elocvent in acest caz este
cauza Tomasi c. Franta [8], Curtea Europea-
nd a mentionat necesitatea efectuarii unor
actiuni si impedimente intalnite in lupta cu

al act to which the state is a party. So, if the
state has signed and ratified the UN Conven-
tion against Torture and Other Punishments
or Cruel, Inhuman or Degrading Treatment,
it means that the given state is not entitled
to extradite a person to the requesting state
which in the given state can be subjected to
torture, inhuman or degrading treatment.

Such requirements are specified in the
International Covenant of the United Na-
tions on Civil and Political Rights, and have
been supplemented and mentioned in the
UN Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment
or Punishment. Thus, the UN Convention
against Torture provides in art. 3 paragraph
(1) the fact that no State party to the Con-
vention shall extradite or expel the person of
another State, if there are reasonable grounds
to suspect that torture will be applied to him.
In order to prevent the breach of these obli-
gations, the Convention expressly states that
in order to identify the circumstances that
confirm the possibility of torture, the com-
petent bodies shall examine all the circum-
stances of each case.

Likewise, the international obligations
of the states in the field of human rights pro-
tection, suppose the objective examination
of the possibility of violating the rights of
the extradited person, who is prosecuted or
punished criminally on the grounds of race,
religion, citizenship, association with a cer-
tain group or sharing political beliefs, or if
his situation worsens further for one of the
reasons listed.

Despite the fact that such situations
create certain impediments, in the extradi-
tion of the person, generally the use of dif-
ferent legal institutions in the fight against
crime does not exclude the omission of re-
spect for human rights and must be based on
respecting the procedural guarantees to the
person against whom coercion measures are
applied.

An eloquent example in this case is the
case of Tomasi v. France [8], the European



criminalitatea si indeosebi cu terorismul,
ceea ce nu poate duce la limitarea drepturi-
lor ce se refera la protectia fizica a persoanei.

In cauza Ase of Fox, Campbell and
Hartley c. Regatului Unit [9], ce avea legaturi
cu activitatea terorista, Curtea Europeana a
mentionat necesitatea respectarii echilibru-
lui intre institutii care asigurd respectarea
democratiei, ca interes comun, si respectarea
drepturilor individuale ale persoanei.

In cauza Soering c. Regatului Unit [6],
Curtea a hotarat, pentru prima data, ca ras-
punderea unui stat poate fi angajata daca
acesta decide sa expulzeze o persoand care
poate suferi rele tratamente in tara de des-
tinatie.

Autorul Ian Brownlie, a mentionat
ca extradarea persoanei este posibila nu-
mai in cazul in care, reiesind din date fap-
tice cu privire la cauza, aceasta nu reprezin-
ta o complicitate la incalcarea drepturilor
omului sau infractiuni impotriva dreptului
international[16, p. 315].

Un caz interesant din punct de vedere
practic este Sultanov c. Federatiei Ruse [7],
in conformitate cu care Curtea Europeana a
constatat cd in pofida afirmatiilor din partea
autoritatilor ruse, organele competente ale
Federatiei Ruse au examinat plangerea cet.
Sultanov cu privire la extradarea acestuia si
au respins-o ca neintemeiata, Guvernul din
Uzbekistan a convins instantele de judecata
din Federatia Rusa ca in caz de extradare fata
de Sultanov nu vor fi aplicate acte de tortura.

Inalta Curte a constatat ca reclaman-
tul a comunicat instantelor de judecata din
Federatia Rusa ca exista un risc real pentru
ca fata de acesta sa fie aplicate acte de tortura
precum si sa fie persecutat politic in Uzbe-
kistan. El a prezentat rapoarte cu privire la
Uzbekistan catre institutile ONU precum
si organizatiilor internationale nonguverna-
mentale, care confirmau ca acte de tortura
sunt destul de des intalnite in izolatoare din
Uzbekistan, insd aceasta informatie nu a fost
apreciata corect de catre instantele de jude-
cata din Federatia Rusa.

La fel, Sultanov a mentionat ca toate
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Court mentioned the need for actions and
impediments encountered in the fight with
crime and especially with terrorism, which
can not limit the rights related to physical
protection of the person.

In the case Ase of Fox, Campbell and
Hartley v. United Kingdom [9], which was
linked to terrorist activity, the European
Court mentioned the need to respect the
balance between institutions that ensure re-
spect for democracy, as a common interest,
and respect for the individual rights of the
person.

In the case of Soering v. United King-
dom [6], the Court held, first, that the respon-
sibility of a State may be held if it decides to
expel a person can suffer ill-treatment in the
receiving country.

The author Ian Brownlie mentioned
that the extradition of the person is possible
only if it is based on factual data on the case,
and they do not represent complicity in the
violation of human rights or crimes against
international law [16, p. 315].

An interesting case from a practical
point of view is Sultanov v. Russian Feder-
ation [7], according to which the European
Court found that, despite the statements
from the Russian authorities, the competent
bodies of the Russian Federation have exam-
ined the complaint Sultanov on his extradi-
tion and dismissed as unfounded, the Gov-
ernment of Uzbekistan convinced the courts
of the Russian Federation that in the case of
extradition to Sultanov torture will not be
applied.

The High Court found that the appli-
cant informed the courts of the Russian Fed-
eration that there is a real risk that torture
will be applied against him as well as politi-
cal persecution in Uzbekistan. He submitted
reports on Uzbekistan to UN institutions as
well as to international non-governmental
organizations, which confirmed that torture
is quite common in Uzbekistan isolators, but
this information was not properly appreciat-
ed by the courts in the Russian Federation.
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argumentele prezentate de catre acesta au
fost respinse de catre instanta de judecata
din Federatia Rusa, fara a argumenta o ast-
fel de decizie, instanta de judecata in cazul
respectiv punea accent doar pe asigurari-
le autoritatilor din Uzbekistan, ca nu vor fi
aplicate acte de tortura.

La fel, CtEDO a mentionat unele cau-
ze, In care s-a constatat, ca extradarea catre
autoritatile din Uzbekistan a unor persoane
care erau date in cautare pentru savarsirea
unor infractiuni politice constituie incalca-
rea articolului 3 din Conventie.

In scopul sustinerii celor mentionate
mai sus, mentionam opinia autorului LI
Lucasuc, care mentioneaza ca solutionarea
chestiunilor cu privire la extradare reprezin-
ta un drept suveran al statului, dar se reali-
zeaza doar cu respectarea normelor de drept
atat international, cét si cel national, inclusiv
acele care se refera la drepturile omului [17,
p. 213].

Respectarea drepturilor omului in pro-
cesul extradarii trebuie sa corespunda acelor
standarde care sunt garantate de tratate in-
ternationale in domeniul drepturilor omu-
lui si libertatilor fundamentale. Problema de
baza si cea mai discutabila este respectarea
drepturilor persoanei in procesul extradarii
[15, p. 757].

Este de mentionat faptul ca apararea
drepturilor si libertatilor persoanei care ur-
meaza a fi extradatd are loc indirect, prin in-
termediul apararii acelor drepturi care sunt
garantate de diferite acte nationale si inter-
nationale, cum ar fi CEDO, Pactul interna-
tional al Organizatiei Natiunilor Unite cu
privire la drepturile civile si politice etc. In
special, in CEDO, institutia extradarii este
reglementata de un punct, lit. f) alin. (1) art.
5 al Conventiei, care admite limitarea drep-
tului la libertate in cazul retinerii persoanei
sau aplicarii arestului preventiv sau in pri-
vinta persoanei care urmeaza a fi extradata.

De asemenea, CtEDO la examinarea
cauzelor cu privire la extradare foloseste alte
norme din Conventie, cum ar fi art. 3 inter-
zicerea torturii, tratamentelor inumane sau
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Likewise, Sultanov mentioned that all
the arguments presented by him were reject-
ed by the court of the Russian Federation,
without arguing such a decision, the court in
that case focused only on the assurances of
the Uzbek authorities, that no acts of torture
will be applied.

Similarly, the ECtHR mentioned some
cases, in which it was found that the extra-
dition to the authorities of Uzbekistan of
persons who were being sought for political
crimes constitutes a violation of Article 3 of
the Convention.

In order to support those mentioned
above, we mention the opinion of the author
L.I. Lucasuc, who points out that the resolu-
tion of extradition issues is a sovereign right
of the state, but it is carried out only in com-
pliance with international and national law,
including those concerning human rights
(17, p. 213].

The respect for human rights in the
extradition process must comply with those
standards that are guaranteed by interna-
tional treaties in the field of human rights
and fundamental freedoms. The basic and
most debatable issue is respecting the rights
of the person in the extradition process [15,
p. 757].

It is worth mentioning that the defence
of the rights and freedoms of the person to be
extradited takes place indirectly, through the
defence of those rights that are guaranteed
by different national and international acts,
such as the ECHR, the International Cov-
enant of the United Nations on civil rights
and political etc. In particular, in the ECHR,
the institution of extradition is regulated by
a definite point, letter. (f) paragraph (1) art.
5 of the Convention, which admits the limi-
tation of the right to liberty in the case of the
person’s detention or the application of the
preventive arrest or regarding the person to
be extradited.

Also, the ECtHR in the examination
of extradition cases uses other norms of the
Convention, such as art. 3 the prohibition of



degradante, dreptul la libertate art. 5, dreptul
la un proces echitabil art. 6.

Respectarea drepturilor a unei persoa-
ne extradate reprezinta o garantie procesuala
a acestuia, astfel de garantii fiind prevazute
de tratate bilaterale si multilaterale cu privi-
re la extrddare. Tratatele date obliga statele
semnatare sa garanteze respectarea drepturi-
lor si libertatilor fundamentale ale persoanei
extradate.

Institutia dreptului international, in re-
zolutie sa: ,,Probleme actuale ale extradarii”
din 1 septembrie 1983, prevede ca extradarea
unei persoanei poate fi refuzatd in cazurile
in care exista exista banuiala rezonabila ca in
statul solicitant ii vor fi incalcate drepturi si
libertati fundamentale, indiferent cine este
persoana in privinta careia se cere extradarea
precum si indiferent de fapta prejudiciabila
pentru care acesta este banuit [13, p. 306].

Autorii John Dugard si Cristen van den
Wyngert in articolul ,Raportul dintre drep-
turile omului si institutia extradarii” publicat
in revista internationala de drept din SUA,
mentioneaza ca drepturile omului reprezinta
un element indispensabil al dreptului inter-
national, astfel institutia extradarii nu este
asigurata de influenta dreptului internatio-
nal [14, p. 212].

Trebuie de atras atentia asupra echili-
brului dintre drepturile omului la solutiona-
rea cererii de extradarea si interes public in
procesul extradarii care este direct legat de
evaluarea riscurilor specifice cu care se poate
confrunta persoana extradata in statul soli-
citant.

Fara a diminua importanta luptei im-
potriva criminalitatii si necesitatea coopera-
rii internationale in acest domeniu, trebuie
sa se tina cont, in acelasi timp de unele pro-
bleme precum posibilitatea unei pedepse cu
moartea, tortura, tratament inuman sau de-
gradant etc.

O alta problema relevanta legata de
extradare este problema unei eventuale
raspunderi pentru actiunile statului solici-
tat, inclusiv pentru cele care apar in afara
jurisdictiei acestuia, dar sunt rezultatul ex-
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torture of inhuman or degrading treatments,
the right to freedom of art. 5, the right to a
fair trial art. 6.

The respect of the rights of an extradit-
ed person is a procedural guarantee, as such
guarantees are provided by bilateral and
multilateral treaties on extradition. The giv-
en treaties oblige the signatory states to guar-
antee the respect of the fundamental rights
and freedoms of the extradited person.

The institution of international law, in
its resolution: “Current problems of extra-
dition” of September 1, 1983, provides that
the extradition of a person can be refused in
cases where there is a reasonable suspicion
that fundamental rights and freedoms will
be violated in the requesting state, regardless
the person for whom extradition is requested
and regardless of the harmful fact for which
he is suspected [13, p. 306].

The authors John Dugard and Cristen
van den Wyngert in the article “The relation-
ship between human rights and the institu-
tion of extradition” published in the inter-
national law magazine of the USA, mention
that human rights are an indispensable ele-
ment of international law, so the institution
of extradition is not ensured by the influence
of international law [14, p. 212].

Attention should be drawn to the bal-
ance between human rights when solving the
request for extradition and public interest
in the extradition process, which is directly
linked to the assessment of the specific risks
that the extradited person may face in the re-
questing State.

Without diminishing the importance
of the fight against crime and the need for
international cooperation in this field, at the
same time, some issues such as the possibil-
ity of a death sentence, torture, inhuman or
degrading treatment, etc. must be taken into
account.

Another relevant issue related to extra-
dition is the question of possible liability for
the actions of the requested state, including
those that appear outside its jurisdiction, but
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tradarii. Aceasta afirmatie a problemei ridica
o serie de intrebdri care necesitd comentarii
suplimentare.

In primul rand, tratate internationa-
le cum ar fi: Conventia Europeana pentru
Apararea Drepturilor Omului si a Liberta-
tilor Fundamentale, Pactul international al
Organizatiei Natiunilor Unite cu privire la
drepturile civile si politice reies din necesi-
tatea respectarii drepturilor persoanelor care
se afla in jurisdictia statului dat.

Dupa cum a statuat Curtea, ,sensul
normal” al termenilor ,,orice persoand aflata
sub jurisdictia” partilor contractante semni-
fica faptul ca, pe planul dreptului interna-
tional public, competenta jurisdictionala a
unui stat este, in principal, teritoriala. Daca
dreptul international nu exclude exercitarea
extrateritoriala a jurisdictiei unui stat, ele-
mentele care sunt luate in considerare pen-
tru a admite un asemenea exercitiu precum
nationalitate, pavilion, relatii diplomatice si
consulare etc. sunt definite si limitate prin
raportare la drepturile teritoriale suverane
ale altor state [1, p. 126].

Cum s-a mentionat in cauza Loizidou
c. Turkey [5], jurisdictia nu se limiteaza doar
la limitele teritoriale ale statului care a sem-
nat Conventia. Statul este responsabil si in
situatiile cand in urma unor actiuni sau inac-
tiuni contribuie la survenirea unor urmari in
afara teritoriilor sale.

O abordare similara a Curtii Europene
exista si in cazurile de extradare a persoane-
lor. Un exemplu elocvent in acest sens este
cauza Chahal c. Regatului Unit [4], unde pe-
titionarul urma sa fie extradat. S-a mentionat
ca extradarea efectuata de catre statul care a
ratificat CEDO poate duce la incalcarea art.
3 din Conventie, ca urmare, implica respon-
sabilitatea statului solicitat, in cazul in care
exista temeiuri obiective de a presupune ca
in privinta persoanei ce urmeaza a fi extra-
data, in statul solicitant, vor fi intreprinse ac-
tiuni care prin urmare vor duce la incalcarea
dispozitiei art. 3 CEDO.

Un alt caz, cand fata de persoana ex-
tradatd ar putea fi aplicata pedeapsa capitala

are the result of extradition. This statement
of the issue raises a number of questions that
require further comment.

First of all, international treaties such
as: European Convention for the Protection
of Human Rights and Fundamental Free-
doms, the International Covenant of the
United Nations on civil and political rights
stems from the need to respect the rights of
persons within the jurisdiction of the given
state.

As the Court has ruled, the “normal
meaning” of the terms “any person under
the jurisdiction” of the Contracting Parties
means that, in the field of public interna-
tional law, the jurisdictional competence of a
state is mainly territorial. If international law
does not exclude the extraterritorial exercise
of the jurisdiction of a state, the elements
that are taken into account to admit such an
exercise like nationality, flag, diplomatic and
consular relations etc. are defined and lim-
ited by reference to the sovereign territorial
rights of other states [1, p. 126].

As mentioned in Loizidou v. Turkey
[5], the jurisdiction is not limited to the
territorial limits of the State that signed the
Convention. The state is also responsible in
situations when as a result of actions or inac-
tions it contributes to the occurrence of con-
sequences outside its territories.

A similar approach of the European
Court also exists in cases of extradition of
persons. An eloquent example in this regard
is the case of Chahal v. United Kingdom [4],
where the petitioner was to be extradited. It
was mentioned that the extradition carried
out by the State that has ratified the ECHR
can lead to violation of art. 3 of the Conven-
tion, as a result, implies the responsibility
of the requested State, if there are objective
grounds, to suppose that in respect of the
person to be extradited, in the requesting
State, actions will be taken, which will conse-
quently violate the provision of art. 3 ECHR.

Another case, when capital punish-
ment could be applied to the extradited per-
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este Charles Chitat Ng c. Canadei [12], cauza
a fost examinata de catre Comitetul pentru
drepturile omului. Charles Chitat este ceta-
tean al Regatului Unit si a fost condamnat
in anul 1985 in Canada pentru jaf i omor.
Insa, in luna februarie 1987, SUA se adresea-
za cu un demers la autoritatile din Canada,
ca Charles Chitat sa fie extrddat in SUA si sa
fie condamnat pentru savarsirea a 19 infrac-
tiuni printre care rapire de persoane si omo-
ruri savarsite in perioada anilor 1984-1985.
Pentru comiterea infractiunilor respective,
fata de Charles Chitat ar putea fi aplicata pe-
deapsa capitala. Din motive mentionate mai
sus, Charles Chitat s-a adresat cu o plange-
re la Comitetul pentru drepturile omului, in
care el mentiona ca hotararea de a il extra-
dat autoritatilor din SUA contravine preve-
derilor art. 6 si 7 din Pactul international al
Organizatiei Natiunilor Unite cu privire la
drepturile civile si politice, din motiv ca exe-
cutarea sentintei capitale in camera cu gaze,
dupa cum prevedea legislatia din California,
reprezinta o pedeapsa aspra si inumana.

La examinarea plangerii depuse, Co-
mitetul a mentionat ca conform art. 2 al Pac-
tului international, toate statele sunt obligate
sa respecte drepturile tuturor persoanelor
care se afla in jurisdictia statului dat. Comi-
tetul a mentionat ca statul solicitat nu poarta
raspunderea pentru respectarea drepturilor
persoanei care a fost extradata si se afla in ju-
risdictia altui stat, dar in cazul cand sunt so-
lutionate chestiuni referitoare la extradarea
persoanei, iar in consecinta este previzibil si
inevitabil ca in statul solicitat ii vor fi incal-
cate drepturile garantate de Pactul internati-
onal, statul solicitat in cazul respectiv poate
incalca prevederile Pactului international cu
privire la drepturile civile si politice.

Dar este oare posibil ca, in cazul de re-
fuz de a extrada persoana, statul solicitant sa
intreprindd@ masurii pentru a retine persoa-
na pentru care s-a cerut extradarea? O astfel
de modalitate care ar contribui la tragerea la
raspundere penald a persoanei este una ile-
gala si este o rapire a persoanei.

Capturarea si rapirea unui presupus in-
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son is Charles Chitat Ng v. Canada [12], the
case was examined by the Human Rights
Committee. Charles Chitat is a citizen of the
United Kingdom, and was convicted in 1985
in Canada of robbery and murder. Howev-
er, in February 1987, the United States ad-
dressed a request to the Canadian authorities
that Charles Chitat must be extradited to the
United States and convicted of 19 felonies,
including kidnapping and murder, commit-
ted between 1984 and 1985. In order to com-
mit the respective crimes, capital punish-
ment could be applied to Charles Chitat. For
the reasons mentioned above, Charles Chitat
addressed a complaint to the Human Rights
Committee, in which he stated that the deci-
sion to extradite him to the USA authorities
contravenes the provisions of art. 6 and 7 of
the United Nations International Covenant
on Civil and Political Rights, because the
execution of the capital sentence in the gas
chamber, as provided by California law, is a
harsh and inhuman punishment.

When examining the complaint, the
Committee noted that according to art. 2
of the International Covenant, all states are
obliged to respect the rights of all persons
within the jurisdiction of the given state. The
Committee noted that the requested State
does not bear the responsibility for respect-
ing the rights of the person who has been ex-
tradited and is in the jurisdiction of another
State, but if issues related to the extradition
of the person are resolved, it is foreseeable
and inevitable that in the requested State the
guaranteed by the International Covenant
rights will be violated, the requested state in
that case may violate the provisions of the
International Covenant on Civil and Politi-
cal Rights.

But is it possible that, in the case of
refusal to extradite the person, the request-
ing State will take the measure to retain the
person for whom extradition was requested?
Such a method that would contribute to the
criminal liability of the person is illegal and
is a kidnapping of the person.
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fractor pe teritoriul altui stat se califica drept
imixtiune in competenta suverana a statului.
Deci constatam faptul ca nu este posibil de
a aplica legile proprii pe teritoriul altui stat.

Cel mai cunoscut si mediatizat caz de
capturare si rapire a unui fugar este cazul lui
Adolf Eichmann.

Adolf Eichmann a participat la exter-
minarea populatiei evreiesti in Europa in
timpul celui de-al Doilea Razboi Mondial,
dupa care a fost gasit in Argentina de servi-
ciile secrete israeliene in anul 1957. Trei ani
mai tarziu a fost rapit si dus in Israel.

Imediat dupa ce Eichmann a fost dus
in Israel, autoritatile argentiniene au acuzat
incalcarea suveranitatii statului si au facut
apel la Consiliul de Securitate al ONU. Isra-
elul considera in continuare cd aceste actiuni
au fost pur private si nu au legaturd cu gu-
vernul. La 23 iunie 1960, Consiliul de Securi-
tate al ONU a adoptat rezolutia nr. 138, care
a calificat aceasta rapire drept o incélcare a
suveranitatii statului argentinian, a drepturi-
lor si libertatilor fundamentale ale unei per-
soane.

Acest caz este adesea examinat in de-
taliu in lucrarile multor teoreticieni, insa ni-
meni in afard de Michel Cardozo nu si-a pus
intrebarea: cum Israelul a asigurat si a creat
jurisdictia penald asupra lui Eichmann, daca
el nu avea un astfel de drept [3]?

In primul rand, Israelul a fost fondat in
1948, la trei ani dupa incheierea razboiului.
Toate faptele criminale ale lui Eichmann au
fost comise atunci cand Israelul nici nu exis-
ta ca stat. In al doilea rand, daci nu exista
stat, atunci nu existau cetateni si, prin urma-
re, nu existau victime ale statului respectiv, si
in al treilea rand, toate actele au fost savarsite
in afara teritoriului Israelului.

Multe dificultati, inclusiv cele politice,
in cooperarea interstatala in lupta impotri-
va criminalitatii au aparut si dupa arestarea
lui Abdullah Odjalan, la 15 februarie 1999,
care se afla In cautare internationala. Cauza
lui Odjalan a fost examinata de Curtea Euro-
peanad a Drepturilor Omului.

Odjalan insusi a indicat ca a avut loc

Capturing and abducting an alleged
offender on the territory of another state
qualifies as interference in the sovereign ju-
risdiction of the state. So we find that it is
not possible to apply their own laws on the
territory of another state.

The most well-known and widely pub-
licized case of the capture and abduction of a
fugitive is the case of Adolf Eichmann.

Adolf Eichmann participated in the ex-
termination of the Jewish population in Eu-
rope during the World War II, after which
he was found in Argentina by Israel secret
services in 1957. Three years later he was ab-
ducted and taken to Israel.

Immediately after Eichmann was taken
to Israel, the Argentine authorities accused
the violation of state sovereignty and ap-
pealed to the UN Security Council. Israel still
considers these actions to be purely private
and unrelated to the government. On June
23, 1960, the UN Security Council adopted
resolution No. 138, which described this ab-
duction as an infringement of the sovereign-
ty of the Argentine state, of the fundamental
rights and freedoms of a person.

This case is often examined in detail in
the work of many theorists, but no one but
Michel Cardozo has asked the question: how
did Israel secure and create criminal jurisdic-
tion over Eichmann, if he did not have such
a right? [3]?

First of all, Israel as a state was founded
in 1948, three years after the end of the war.
All of Eichmann’s criminal acts were com-
mitted when Israel did not exist as a state.
Secondly, if there was no state, then there
were no citizens and therefore there were no
victims of that state, and thirdly, all acts were
committed outside the territory of Israel.

Many difficulties, including political
ones, in interstate cooperation in the fight
against crime also appeared after the arrest
of Abdullah Odjalan, on February 15, 1999,
who was in international search. Odjalan’s
case was examined by the European Court of
Human Rights.



incdlcare a art. 5 din Conventia Europeana
a Drepturilor Omului, si anume, dreptul la
libertate si securitate al persoanei. El a re-
marcat, de asemenea, ca a fost rapit de agenti
turci din Kenya, adica, in afara teritoriului
Turciei. Potrivit acestuia, autoritatile din
ambele tari au incheiat un acord intre ele,
care oferea o oportunitate pentru rapirea lui.

In hotirarea sa, Curtea Europeani a
constatat ca arestarea lui Odjalan nu contra-
vine legii si nu incalca prevederile art. 5 din
Conventie.

Actualmente, cooperarea juridica in-
ternationald uita sau special omite un ele-
ment important in activitatea sa: banuitul a
carui extradare se cere la fel este o fiinta uma-
na si beneficiaza de aceleasi drepturi si liber-
tati ca si alte persoane. Totodata, mentionam
inter alia ca persoana poate fi extradata, dar
vinovatia acestuia urmeaza a fi demonstrata.

Articolul 2 din Conventia ONU cu pri-
vire la protectia tuturor persoanelor contra
disparitiilor fortate [10] prevede ca prin dis-
paritia fortata se considera: arestul, retinerea,
rapirea sau privarea de libertate sub orice alta
formd de catre reprezentantii statului sau de
persoane sau grupuri de persoane ce actio-
neaza in baza autorizarii, cu sustinerea sau
consimtamantul statului, urmate de refuzul
recunoagsterii faptului de privare de libertate
sau tdinuirea informatiei despre soarta sau
locul aflarii persoanei disparute, drept urma-
re aceasta persoana este privata de protectia
legii.

Astfel, capturarea si rapirea unei per-
soane, care este banuitd de comiterea unei
infractiuni, nerespectand conditiile stabi-
lite de tratate internationale referitoare la
cooperarea internationala, intra direct sub
incidenta art. 2 al Conventiei ONU privind
protectia tuturor persoanelor contra dispari-
tiilor fortate.

Dezvoltarea institutiei extradarii in di-
rectia protectiei drepturilor omului este una
actuala si benefica. Dar, in procesul acestei
dezvoltari nu trebuie uitat despre lupta con-
tra fenomenului infractional. Protectia drep-
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Odjalan himself indicated the violation
of art. 5 of the European Convention on Hu-
man Rights, and namely, the right to freedom
and security of the person. He also noted
that he was abducted by Turkish agents from
Kenya, that is, outside Turkey. According to
him, the authorities of both countries con-
cluded an agreement between them, which
offered an opportunity for his abduction.

In its ruling, the European Court found
that Odjalan’s arrest does not contravene the
law and does not violate the provisions of
art. 5 of the Convention.

Currently, international legal coopera-
tion forgets or especially omits an important
element in its activity: the suspect whose ex-
tradition is required is a human being and
enjoys the same rights and freedoms as other
people. At the same time, we mention inter
alia that the person may be extradited, but
his guilt is to be proved.

Article 2 of the UN Convention on
the protection of all persons against forced
disappearances [10] provides that by forced
disappearance it is considered: the arrest, de-
tention, abduction or deprivation of liberty
in any other form by the representatives of
the state or by persons or groups of persons
who acts on the basis of the authorization,
with the support or consent of the state, fol-
lowed by the refusal to recognize the fact of
deprivation of liberty or to conceal informa-
tion about the fate or place of the missing
person’s residence, as a result this person is
deprived of the protection of the law.

Thus, the capture and abduction of a
person, who is suspected of committing an
offense, not complying with the conditions
established by international treaties regard-
ing international cooperation, falls directly
under art. 2 of the UN Convention on the
protection of all persons against forced dis-
appearances.

The development of the extradition
institution in the direction of human rights
protection is a current and beneficial one.
But in the process of this development we



( Anale stiintifice ale Academiei ,Stefan cel Mare” a MAl al Republicii Moldova )

turilor omului nu trebuie sa devina un obsta-
col in realizarea scopului legii penale.

Concluzie. Respectarea drepturilor si
libertatilor fundamentale ale persoanelor re-
prezinta prerogativa de baza a unui proces
echitabil, in sensul articolului 6 al CtEDO.
Totodata, nu trebuie sa fie neglijat si intere-
sul public, astfel incat persoana trebuie sa fie
trasa la raspundere penald pentru fapta sa-
varsita.

In acest sens, statele care au semnat
Conventia Europeana a Drepturilor Omului,
Pactul cu privire la drepturile civile si politi-
ce etc., sunt obligate sa respecte toate garan-
tiile prevazute de aceste acte internationale,
si in caz de refuz de a acorda asistenta juri-
dica internationala in materie penald sa nu
recurga la acele actiuni ca in cazul lui Adolf
Eichmann.
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