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In cele ce urmeaza vom prezenta unele aspec-
te ale laturii obiective a infractiunii de provocare ile-
gala a avortului asa cum este incriminata in legislatia
penala in vigoare a R. Moldova la art. 159 C.pen.

Provocarea ilegala a avortului este, incon-
testabil, una dintre putinele infractiuni contra vietii
si sanatatii persoanei care a cunoscut de-a lungul
existentei umane o abordare inedit de diferita: de la
instituirea celor mai severe pedepse pana la dezincri-
minarea acesteia.

Cuvinte-cheie: infractiune, provocare ilegald a
avortului, raspunderea penald, sandtatea reproductiva,
sarcind, intrerupere a cursului sarcinii.

In the following, we present some aspects of
criminal law of the illegal performance of abortion
misdemeanor as it is criminalized in the criminal law
in force of the Republic of Moldova (RM) under art.
159 of the Criminal Code (CC).

The illegal performance of abortion is un-
doubtedly one of the few crimes against the life and
health of a person that has experienced a different
approach during the whole human existence: from
the most severe punishment to decriminalization.

Keywords: misdemeanor, illegal performance
of the abortion, criminal liability, reproductive health,
pregnancy, termination of pregnancy.

Introducere. Sediul incriminator, cu
denumirea marginald de Provocare ilegala a
avortului, este dislocat la art. 159 C.pen. al
R. M., varianta tipicd a infractiunii presupu-
nand intreruperea cursului sarcinii, prin ori-
ce mijloace, savarsita: a) in afara institutiilor
medicale sau cabinetelor medicale autorizate
in acest scop; b) de catre o persoana care nu
are studii medicale superioare speciale; c) in
cazul sarcinii ce depaseste 12 saptamani, in
lipsa indicatiilor medicale, stabilite de Minis-
terul Sanatatii; d) in cazul contraindicatiilor
medicale pentru efectuarea unei asemenea
operatii; e) in conditii antisanitare.

In varianta tipicd, infractiunea se pe-
depseste cu amenda in marime de la 200 la
500 de unitati conventionale sau cu privarea
de dreptul de ocupa anumite functii sau de a

Introduction. The incriminating ba-
sis, with the marginal designation of the II-
legal performance of abortion, is deployed
at art. 159 CC of the Republic of Moldova,
the typical variant of the crime involving
the termination of the pregnancy through
any means committed: a) outside the medi-
cal institutions or medical offices authorized
for this purpose; b) by a person who does
not have a special medical specialization; c)
in case of pregnancy exceeding 12 weeks, in
the absence of medical indications, estab-
lished by the Ministry of Health; d) in case
of medical contraindications for such sur-
gery; e) under unsanitary conditions.

In art.159 paragraph (2) CC of the Re-
public of Moldova, the following aggravat-
ed forms of the offence are envisaged:



exercita o anumita activitate pe un termen
de pana la 3 ani, sau cu inchisoare de pana
la 2 ani.

Laart. 159 alin. (2) C. pen. al R. Moldo-
va sunt prevazute urmatoarele forme agra-
vate ale infractiunii:

a) care a cauzat din imprudenta o va-
tamare grava sau medie a integritatii grava
ori medie a integritatii corporale sau a sana-
tatii;

b) care a provocat din imprudenta de-
cesul victimei.

In forma agravatd infractiunea se
pedepseste cu inchisoare de la 1 la 6 ani cu
(sau fara) privarea de dreptul de a ocupa
anumite functii sau de a exercita o anumita
activitate pe un termen de pana la 5 ani.

Continutul de baza. Sub aspectul latu-
rii obiective, infractiunea incriminata la art.
159 C.pen. al R. M. este o fapta comisiva, de-
oarece se savarseste prin incalcarea unei dis-
pozitii prohibitive a legii penale, deci a unei
norme care interzice savarsirea avorturilor
in conditii de ilegalitate. Acest lucru reiese
din expresia uzuald utilizata in textul de lege
la descrierea comportamentului infractional:
sintreruperea cursului sarcinii”.

Pentru existenta componentei de
infractiune nu are insemnatate mijloacele
prin care se realizeaza intreruperea cursului
sarcinii. In acest sens legiuitorul utilizeaza
sintagma ,,orice mijloace”.

In general, mijloacele de intrerupere a
sarcinii pot fi de doua feluri:

1. Mijloacele legale, adicd mijloacele
sau metodele recunoscute ca standarde medi-
cale la efectuarea intreruperii sarcinii. Aces-
te metode sunt prestabilite prin standardele
elaborate de catre Ministerul Sanatatii, fiind
consfintite in doud acte normative: Regula-
mentul privind efectuarea intreruperii volun-
tare a cursului sarcinii, aprobat prin Ordinul
Ministerului Sanatatii al Republicii Moldova
din 12.09.2010 si Ordinul Ministerului Sana-
tatii privind aprobarea Standardelor pentru
efectuarea intreruperii sarcinii in conditii de
siguranta nr. 482 din 14 iunie 2011.
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a) which has caused imprudently se-
rious or average damage to the physical in-
tegrity or health;

b) which caused the death of the vic-
tim imprudently.

In its aggravated form, the offense is
punished with imprisonment from 1 to 6
years with (or without) the deprivation of
the right to occupy certain positions or to
exercise certain activity for up to 5 years.

Basic content. From the aspect of
the objective side, the offence stipulated in
art. 159 CC of the Republic of Moldova is a
committed act because they are performed
in violation of a prohibitive provision of the
criminal law, which is a rule prohibiting the
performance of abortions under conditions
of unlawfulness. This results from the usual
expression used in the text for the descrip-
tion of criminal behavior “termination of
pregnancy’.

For the existence of the offence com-
position, the means by which the termina-
tion of the pregnancy is performed are of no
importance. For this purpose, the legislator
uses the phrase “any means”.

In general, the means of pregnancy
termination can be classified in two types:

1. Legal means, namely the means or
methods recognized as medical standards
when performing a termination of preg-
nancy. These methods are predetermined
by the standards elaborated by the Min-
istry of Health, being consolidated in two
normative acts: the Voluntary Termination
of the Pregnancy Regulation, approved by
the Order of the Ministry of Health of the
Republic of Moldova of 12.09.2010 and the
Order of the Ministry of Health regarding
the approval of the Standards for the safe
termination of the pregnancy No. 482 of
June 14, 2011.

In the Order of the Ministry of Health
regarding the approval of the Standards
for the safe termination of the pregnan-
cy No. 482 of June 14, 2011 it is said that,
in accordance with the WHO, abortion is
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In ordinul Ministerului Sanatatii
privind aprobarea Standardelor pentru efec-
tuarea intreruperii sarcinii in conditii de si-
gurantd nr. 482 din 14 iunie 2011 se prevede
ca in conformitate cu OMS avortul este o
procedura medicala sigura, atunci cand este
efectuat de catre personal medical calificat,
cu echipament corespunzator, prin metoda
corecta §i cu respectarea standardelor sani-
tare (OMS, 2003). Organizatia Mondiala a
Sanatatii recomanda urmatoarele metode de
intrerupere a sarcinii:

- aspiratia vacuum manuala sau elec-
trica pentru trimestrul I;

- avortul medicamentos cu mifepris-
ton si misoprostol, care poate fi utilizat pana
la 9 saptamani de sarcina;

- metoda preferabild dupa a 12-a sap-
tamana de sarcina este cea medicamentoa-
sa care consta in administrarea mifepristo-
nului, dupa care urmeaza doze repetate de
prostaglandine-misoprostol sau gemeprost,
iar cea chirurgicala preferabild este dilata-
rea colului uterin si evacuarea produsului de
conceptie cu utilizarea vacuum-aspiratiei si
a pensei, dupa pregatirea prealabila a colului
uterin cu misoprostol.

De asemenea, potrivit actului norma-
tiv, la metodele nerecomandate de OMS se
refera dilatarea §i chiuretajul (raclajul) in
trimestrul I si instilare a intra-/ sau extra-
amnionald a solutiei hipertonice sau a pros-
taglandinelor in trimestrul II. Dilatarea co-
lului uterin si raclajul constituie o procedura
mai periculoasd decat vacuum-aspiratia si
totodata mult mai dureroasa pentru femei.
In majoritatea tarilor industrializate, dar si
in alte tari, procedura de dilatare a colului
uterin si raclaj a fost inlocuita prin vacuum-
aspiratie. Incidenta complicatiilor severe in
urma chiuretajului depaseste de 2-3 ori inci-
denta complicatiilor cauzate de vacuum-as-
piratie.

2. Mijloacele ilegale sunt mijloace ne-
recunoscute de medicina la care recurg per-
soanele care nu au studii medicale corespun-
zatoare.

a safe medical procedure when performed
by qualified medical personnel, with appro-
priate equipment, by the correct method
and in compliance with health standards
(WHO, 2003). The World Health Organiza-
tion recommends the following methods of
pregnancy termination:

- manual or electrical vacuum aspira-
tion for the 1st term;

- medication abortion with mifepris-
tone and misoprostol, which can be used up
to 9 weeks of pregnancys;

- the suitable method after the 12th
week of pregnancy is the drug which con-
sists of administering mifepristone followed
by repeated doses of prostaglandins-miso-
prostol or gemeprost and the suitable sur-
gical procedure is dilation of the cervix and
evacuation of the conception product us-
ing vacuum - sucking and forceps after the
preparation of the uterine cervix with miso-
prostol.

Also according to the normative act
the methods not recommended by WHO
refers to dilation and curettage (scraping)
in the first trimester and intra or extra-am-
niotic instillation of the hypertonic solution
or prostaglandins in the second trimester.
Cervical dilation and scraping are a more
dangerous procedure than vacuum-aspira-
tion and more painful for women. In most
industrialized countries, but also in other
countries, the procedure for cervical di-
lation and scraping was replaced by vacu-
um-suction. The incidence of severe com-
plications following curettage exceeds 2-3
times the incidence of complications caused
by vacuum-aspiration.

2. Illegal means are medically unrec-
ognized means performed by people who
do not have proper medical training.

Forensic science classifies these means
in three categories: chemical, mechanical
and physical.

The chemical means include drugs,
hormones, vaccines, various organic or in-
organic combinations, plant extracts, with



Stiinta medico-legala clasifica aceste
mijloace in trei categorii: chimice, mecanice
si fizice.

Mijloacele chimice sunt reprezentate
de medicamente, hormoni, vaccinuri, di-
verse combinatii organice sau anorganice,
extracte de plante, administrate local sau ge-
neral [5, p. 135]. Autorul D. Dermengiu dis-
tinge urmatoarele substante chimice a caror
administrare poate provoca avortul: chinina;
secara comuta; stricnina (poate ucide si gra-
vida); lohimbrina; fosforul; plante care con-
tin uleiuri eterice: patrunjel, pelin; tutun; laur
(administrate pe cale locala sau generald sub
forma de decoct, infuzie); purgative drastice
(aloe, rubarba) etc. [4, p. 119]. Multe dintre
substantele chimice produc insuficiente he-
pato-renale toxice dupa administrare pe cale
generald. In introducerea direct in uter (iod,
apa oxigenata, caustice) acestea produc in-
farcte [1, p. 155].

Mijloacele mecanice pot fi utilizate de
persoane calificate sau nu. Dintre aceste me-
tode citam: masajul forte al abdomenului in
hipogastru asociat, de reguld, cu injectarea
intramusculard sau intravenoasa a diverse
medicamente, sau cu administrarea pe cale
locala sau bucala a unora din substantele
toxice citate mai sus; perforarea mecanicd
a membranelor cu cele mai diverse corpuri,
incepand cu instrumente ginecologice si
sondele medicale, pana la creioane, sarma,
spite de bicicleta sau umbreld, fusuri, andre-
le, radacini de plante etc.; administrarea in-
trauterind, prin seringa sau sonda de ceai de
mugsetel, apd cu sapun, otet, decocturi si in-
fuzii din substantele citate mai sus; injectare
intraamoniaticd pe cale transabdominald sau
intravaginald a multor substante (solutie de
clorura de sodiu, alcool, dezinfectante, alte
substante chimice), toate aceste substante
duc la moartea fatului, dar nu si la expulsia
lui (1, p. 357].

Mijloace fizice sunt folosite in exclu-
sivitate. Intre acestea sunt mai cunoscute
baile fierbinti locale, asociate cu ingestie de
vin fiert sau cateva tablete de chinina care au
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local or general administration [5, p. 135].
The author, D. Dermengiu, distinguishes
the following chemical substances whose
administration can cause abortion: qui-
nine; corn rye; strychnine (may also kill the
pregnant woman); lohimbrina; phospho-
rus; plants containing ethereal oils: parsley,
wormwood; tobacco; laurel (administered
locally or generally as decoction, infusion);
drastic purgatives (aloe, rhubarb) etc. [4, p.
119]. Many of the chemicals produce toxic
hepato-renal insufficiency after generalized
administration. By direct introduction into
the uterus (iodine, oxygen, caustic) they
may cause infarctions [1, p. 155].

The mechanical means can be used
by qualified persons or not. Among these
methods we quote: the strong abdominal
massage in hypogastrium, usually by intra-
muscular or intravenous injection of various
drugs, or by the local or oral administration
of some of the above-cited toxic substances;
mechanical punching of membranes with
various bodies, from gynecological instru-
ments and medical probes to pencils, wire,
bicycle or umbrella spikes, spindles, knit-
ting needles, plant roots, etc.; intrauterine
administration through a syringe or cham-
omile tea, soapy water, vinegar, decoctions
and infusions of the above mentioned sub-
stances probe; transabdominal or intravag-
inal intraamniotic injection of many sub-
stances (sodium chloride solution, alcohol,
disinfectants, other chemicals), all of these
lead to the death of the fetus, but not to its
expulsion [1, p. 357].

The physical means are rarely used ex-
clusively. Among these local hot baths asso-
ciated with boiling ingested wine or some
quinine tablets intended to cause conges-
tion in the small basin and especially the
uterus when the menstrual cycle is to be in-
stalled are known. Among some means we
can mention the ultrasounds, the electric
current (the anode being placed in the coc-
cygeal region and the cathode being placed
on the cervix) [1, p. 366].
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menirea sa produca congestie in micul bazin
si in special in uter la data cand trebuie sa se
instaleze ciclul menstrual. Dintre mijloacele
respective mai pot fi mentionate ultrasune-
tele, curentul electric (anodul fiind plasat in
regiunea coccigiand, iar catodul fiind plasat
pe colul uterin) [1, p. 366].

Pentru existenta componentei de in-
fractiune prevazute la art. 159 C.pen. nu sunt
relevante mijloacele abortive. Caracterul ile-
gal al faptei este determinat de circumstantele
alternative descrise in dispozitia textului de
lege, in prezenta carora se deruleaza actiunea
de intrerupere a sarcinii, §i anume:

a) in afara institutiilor medicale sau ca-
binetelor medicale autorizate in acest scop;

b) de cdtre o persoana care nu are stu-
dii medicale superioare speciale;

¢) in cazul sarcinii ce depaseste 12 sap-
tamani, in lipsa indicatiilor medicale, stabili-
te de Ministerul Sanatatii;

d) in cazul contraindicatiilor medicale
pentru efectuarea unei asemenea operatii;

e) in conditii antisanitare.

Aceste circumstante se refera la:

- locul de comitere a infratiunii - in
afara institutiilor medicale sau cabinetelor
autorizate in acest scop;

- subiectul infractiunii - de catre o
persoana care nu are studii medicale superi-
oare speciale;

- timpul de comitere a infractiu-
nii - in cazul sarcinii ce depaseste 12 sap-
tamani plus imprejurarea speciala - in lipsa
contraindicatiilor medicale;

- imprejurariile infractiunii - in
cazul contraindicatiilor medicale pentru
efectuarea unei asemenea operatii si in con-
ditii antisanitare.

Dupa structura semnelor ce formeaza
continutul laturii obiective, infractiunea de
provocare ilegala a avortului are o compo-
nenta materiala. Manoperele abortive sunt
actiuni de rezultat care atrag dupa sine ur-
marea prejudiciabila sub forma intreruperii
sarcinii.

In acest sens sustinem asertiunea

For the existence of this offence pro-
vided in art. 159 CC abortive means are not
relevant. The illegal nature of the act is de-
termined by the alternative circumstances
described in the provision of the law, in the
presence of which the termination of preg-
nancy is performed, namely:

- outside medical establishments or
medical offices authorized for that purpose;

- by a person who does not have spe-
cial medical specialization;

- in case of pregnancy exceeding 12
weeks, in the absence of medical indica-
tions, established by the Ministry of Health;

- in the case of medical contraindica-
tions for such surgery;

- in unsanitary conditions.

These circumstances refer to:

- the place where the offence was
committed - outside medical institutions
or cabinets authorized for this purpose;

- the subject of the offense - by a
person who does not have medical special-
ization;

- the time when offence was com-
mitted - in case of a pregnancy exceeding
12 weeks plus the special circumstance - in
the absence of medical contacts;

- the circumstances of the offense
- in case of medical contraindications for
such an operation and in unsanitary con-
ditions.

According to the structure of the signs
that form the content of the objective side,
the offense of illegal performance of abor-
tion has a material composition. Abortifa-
cient maneuvers are resulting actions that
lead to injurious consequences under the
form of termination of pregnancy.

In this respect, we support the asser-
tion of the authors S.Brinza and V. Stati, ac-
cording to which the offense is considered
consumed from the moment of the harmful
consequences in the form of termination of
the pregnancy, regardless of the moment
when it is performed, but not later than the
beginning of the process of birth, because




autorilor S. Branza si V. Stati, potrivit caro-
ra infractiunea se considerd consumata din
momentul producerii urmarii prejudiciabile
sub forma de intrerupere a cursului sarcinii,
indiferent de momentul in care se realizea-
za, dar nu mai tarziu de inceperea procesului
nagsterii, deoarece dupa acest moment viata
nou-ndscutului este protejata prin incrimi-
narea omorului, nu insa a provocarii ilegale
a avortului [2, p. 398].

Provocarea ilegald a avortului in afa-
ra institutiilor medicale autorizate in acest
scop.

Intreruperea cursului sarcinii in condi-
tii de siguranta pentru viata si sanatatea fe-
meii nu poate fi realizata decat in institutii
medicale autorizate in acest scop, care sunt
stabilite prin Regulamentul privind efectua-
rea intreruperii voluntare a cursului sarcinii.
La stabilirea institutiei medicale in care ur-
meaza a fi efectuata intreruperea sarcinii se
tine cont de mai multe criterii: durata sar-
cini, metoda de intrerupere a sarcinii, vointa
femeii.

In conformitate cu actul normativ sus-
mentionat, intreruperea voluntara a cursului
sarcinii se efectueaza in institutia medico-
sanitara care presteaza acest gen de servicii,
la alegerea femeii gravide, indiferent de locul
de trai sau de viza de resedinta (pct. 8). De
asemenea, in conformitate cu pct. 13, insti-
tutia medico-sanitara efectueaza intrerupe-
rea voluntara a cursului sarcinii prin metoda
aleasd de femeia gravidd sau o refera catre
alta institutie medico-sanitara care presteaza
servicii de intrerupere a sarcinii prin metoda
aleasa de femeia gravida [10].

Reiesind din prevederile Regulamentu-
lui privind efectuarea intreruperii voluntare
a cursului sarcinii, pot fi identificate urma-
toarele instructiuni medicale in care poate fi
realizata intreruperea cursului sarcinii:

a) Intreruperea voluntard a cursului
sarcinii prin metoda medicamentoasd, in
perioada primelor 9 saptamani, fara patologie
asociata, se efectueaza de catre medicii obste-
tricieni-ginecologi, care au pregatirea nece-

(stiinte juridice, nr. 10/ 2019, ISSN 1857-0976)

after this moment the life of the newborn is
protected by the criminalization of murder,
but not by the illegal performance of abor-
tion [2, p. 398].

The illegal performance of abortion
outside authorized for this purpose medical
institutions.

The termination of pregnancy in safe
conditions for the life and health of women
can only be carried out by medical institu-
tions authorized for these purposes, which
are laid down in the Voluntary Termination
of the Pregnancy Regulation. The setting up
of the medical institution where pregnancy
is to be terminated is subject to several cri-
teria: pregnancy duration, method of termi-
nation of pregnancy, woman’s will.

According to the aforementioned
normative act, the voluntary termination of
the pregnancy is carried out in the sanitary
institution providing this kind of services at
the choice of the pregnant woman, regard-
less the place of residence or the residence
visa (item 8). Also, in accordance with par-
agraph 13, the healthcare institution carries
out the voluntary termination of pregnan-
cy by the method chosen by the pregnant
woman or refers to another medical insti-
tution that provides pregnancy termination
services by the method chosen by the preg-
nant woman [10].

Taking into account the provisions of
the Voluntary Termination of the Pregnancy
Regulation, the following medical instruc-
tions can be identified by which the ter-
mination of the pregnancy can be accom-
plished:

a) The voluntary termination of preg-
nancy through the drug method during the
first 9 weeks without associated pathology
is performed by obstetricians-gynecolo-
gists who have the necessary training in the
medical abortion method, Territorial Med-
ical Associations, Women’s Health Centers,
Consultative Departments of the Perinato-
logical Centers, Reproductive Health De-
partment of the National Center of Repro-
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sard in metoda avortului medicamentos, in
Asociatiile Medicale Teritoriale, Centrele de
Sanatate a Femeii, Sectiile Consultative din
cadrul Centrelor Perinatologice, in sectia de
sanatate a reproducerii a Centrului National
Sandtatea Reproducerii si Genetica Medicala
(pct. 30);

b) Intreruperea voluntard a cursului
sarcinii prin metoda vacuum aspirarii
manuale sau electrice, in perioada primelor
10 saptamani, fara patologie asociata, se
efectueazd de catre medicii obstetricieni-
ginecologi, care au pregatirea necesara
in metoda vacuum aspirarii manuale
sau electrice, in Asociatiile Medicale
Teritoriale, Centrele de Sanatate a Femelii,
Sectiile Consultative din cadrul Centrelor
Perinatologice, in sectia de sanatate a
reproducerii a Centrului National Sanatatea
Reproducerii si Genetica Medicala (pct. 31);

c) Intreruperea voluntard a cursului
sarcinii cu termen intre 10-12 saptdmani de
sarcina se efectueaza in institutiile medico-
sanitare ce ofera asistentd medicala specia-
lizata spitaliceasca (sectii de ginecologie sau
obstetrica-ginecologie) prin metoda vacuum
aspirdrii manuale/electrice sau raclaj, daca
metodele de aspirare vacuum nu sunt dispo-
nibile (pct. 32);

d) Intreruperea voluntard a cursului
sarcinii in perioada primelor 12 sdptamani
cu patologie asociatd (cu risc major pentru
pacientd) si la pacientele cu varsta sub 16 ani
(indiferent de prezenta sau nu a patologiei
asociate) se efectueaza numai in institutia
medico-sanitarda ce ofera asistentd medicala
specializata spitaliceasca (sectii de ginecolo-
gie sau obstetrica-ginecologie (pct. 33);

e) Intreruperea voluntard a cursului
sarcinii dupa primele 12 saptamani de sarci-
na se efectueaza doar in institutiile medico-
sanitare publice (pct. 36).

Provocarea ilegald a avortului de cdtre
o persoand care nu are studii medicale supe-
rioare speciale

In acest caz, gradul prejudiciabil al fap-
tei este determinat de efectuarea manopere-

ductive Health and Medical Genetics (point
30);

b) The voluntary termination of preg-
nancy by manual vacuum or electrical vac-
uum aspiration methods during the first 10
weeks without associated pathology is per-
formed by obstetricians-gynecologists who
have the necessary training in manual vac-
uum or electric vacuum aspiration, in the
Territorial Medical Associations, Women’s
Health Centers, Consultative Departments
of the Perinatological Centers, Reproduc-
tive Health Department of the National
Center of Reproductive Health and Medical
Genetics (point 31);

c) The voluntary termination of preg-
nancy between 10-12 weeks of pregnancy is
performed in the sanitary institutions pro-
viding specialized hospital care (gynecolo-
gy or obstetrics-gynecology departments)
by the manual vacuum / electric vacuum
aspiration method or scraping, if the aspi-
ration-vacuum methods are not available
(point 32);

d) The voluntary termination of preg-
nancy during the first 12 weeks with asso-
ciated pathology (with major risk for the
patient) and with patients under 16 years
of age (regardless of whether or not the as-
sociated pathology is present) is performed
only in the health care institution providing
specialized medical hospital assistance (gy-
necology or obstetrics-gynecology depart-
ments (point 33);

e) The voluntary termination of preg-
nancy after the first 12 weeks of pregnancy
is performed only in public health care in-
stitutions (section 36).

The illegal performance of abortion by
a person who does not have medical special-
ization.

In this case the damaging degree of
the deed is determined by the performance
of abortifacient maneuvers by unqualified
persons.

According to the mandatory rules stip-
ulated in sections 9 and 10 of the Voluntary



lor abortive de catre persoane necalificate.

Potrivit normelor imperative prevazu-
te la pct. 9 si 10 al Regulamentul privind efec-
tuarea intreruperii voluntare a cursului sarci-
nii, intreruperea voluntara a cursului sarcinii
se efectueaza numai de medicii specialisti in
obstetrica-ginecologie, instruiti in prestarea
acestui gen de servicii. Medicii rezidenti in
obstetrica-ginecologie pot efectua intreru-
perea voluntara a cursului sarcinii doar sub
supravegherea responsabililor pentru instru-
irea si pregatirea lor.

In afard de aceasta, medicii specialisti
in obstetrica-ginecologie trebuie sa aiba o
pregatire speciala in raport cu metoda de
avortare pe care o aplica, lucru care reiese
din urmatoarele prevederi:

1. Intreruperea voluntard a cursului
sarcinii prin metoda medicamentoasa (...)
se efectueaza de catre medicii obstetricieni-
ginecologi, care au pregatirea necesara in
metoda avortului medicamentos (pct. 30 al
Regulamentul privind efectuarea intreruperii
voluntare a cursului sarcinii);

2. Intreruperea voluntard a cursului
sarcinii prin metoda vacuum aspirarii
manuale sau electrice (...) se efectueaza de
catre medicii obstetricieni-ginecologi, care
au pregatirea necesara in metoda vacuum
aspirarii manuale sau electrice (pct. 30 al
Regulamentul privind efectuarea intreruperii
voluntare a cursului sarcinii);

Intreruperea cursului sarcinii ce depd-
seste 12 sdptamani, in lipsa contraindicatiilor
medicale

Intreruperea voluntard a cursului
sarcinii dupa primele 12 saptamani de sarcina
se efectueazd doar in institutiile medico-
sanitare publice. Intreruperea voluntard a
cursului sarcinii dupa primele 12 saptamani
si pana la sfarsitul saptamanii a 21-a de sarci-
na se efectueaza la indicatii medicale (anexa
nr. 1 la Regulament) si sociale (anexa nr.2 la
Regulament).

Potrivit Anexei nr. 1 al Regulamentu-
lui pentru efectuarea intreruperii voluntare
a cursului sarcinii, sunt prevazute indicatii-
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Termination of the Pregnancy Regulation,
the voluntary termination of pregnancy is
performed only by specialists in obstetrics
and gynecology trained in the provision of
this kind of services. Resident physicians
in obstetrics and gynecology may perform
a termination of pregnancy only under the
supervision of those responsible for their
training and education.

In addition, specialists in obstetrics
and gynecology must have a special train-
ing regarding the abortion method they ap-
ply, which emerge from the following pro-
visions:

1. The voluntary termination of the
pregnancy through the medical method
(...) is performed by obstetricians-gynecol-
ogists who have the necessary training in
the medical abortion method (point 30 of
the Voluntary Termination of the Pregnancy
Regulation);

2. The voluntary termination of the
course of pregnancy by electrical or manual
vacuum aspiration method (...) is performed
by obstetricians-gynecologists who have the
necessary training for electrical or manual
vacuum aspiration method (point 30 of the
Voluntary Termination of the Pregnancy
Regulation);

Termination of pregnancy exceeding
12 weeks without medical contraindica-
tions.

The voluntary termination of the
pregnancy after the first 12 weeks of preg-
nancy is only performed in public health
care institutions. The voluntary termination
of the pregnancy after the first 12 weeks and
until the end of the 21st week of pregnancy
is performed under medical prescriptions
(Annex No. 1 to the Regulation) and social
(Annex No. 2 to the Regulation).

According to Annex Ne. 1 of the Vol-
untary Termination of the Pregnancy Regu-
lation, the medical indications for the vol-
untary termination of pregnancy after 12
weeks and until the end of the 21st week of
pregnancy are stipulated as following:
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le medicale pentru intreruperea voluntara a
cursului sarcinii dupd 12 saptamanii si pana
la sfarsitul saptamanii a 21-a de sarcina:

- malformatiile fetale incompatibile
cu viata/ incurabile;

— starile in urma tratamentului chirur-
gical cu inlaturarea unui organ vital impor-
tant;

- maladiile sau stdrile patologice care
pun in pericol sdnatatea si viata femeii gra-
vide.

In continuare este prevazuta lista ex-
haustiva a maladiilor sau a starilor patologice
care pot intemeia recurgerea la avortul medi-
cal [10].

Comparand prevederile Regulamentu-
lui pentru efectuarea intreruperii voluntare
a cursului sarcinii, e posibila si modalitatea
normativa de comitere a provocarii ilegale a
avortului de la lit. ¢) a art. 159 C.pen., poate
fi observata o coliziune a normelor de drept
in sensul ca normele juridice ce apartin dife-
ritor ramuri de drept rezolva in mod diferit
una si aceeasi situatie juridica. Astfel, Re-
gulamentului pentru efectuarea intreruperii
voluntare a cursului sarcinii permite intre-
ruperea sarcinii de la 12 pana la 21 de sap-
tamani in baza indicatiilor sociale, pe cand
prevederile imperative ale art. 159 C.pen. in-
terzic asemenea manopere. Respectiv, apare
intrebarea: caror prevederi urmeaza sa dea
prioritate cel care interpreteaza legea penala?
Prevederilor Regulamentul pentru efectuarea
intreruperii voluntare a cursului sarcinii sau
art. 159 lit. ¢) C.pen.?

Este bine stiut ca reiesind din ierarhi-
zarea actelor normative, Codul penal, com-
parativ cu Regulamentul pentru efectuarea
intreruperii voluntare a cursului sarcinii, are
prioritate neta de aplicare. Insa din moment
ce actele normative din domeniul medicinii
recunosc dreptul la avort al femeii de la 12
la 21 de saptamani din ratiuni sociale, cat de
corect ar fi ca C.pen. sa interzica o asemenea
interventie?

In acceptiunea noastra, prevederile ju-
ridico-penale nu au menirea de a stabili stan-

- fetal malformations incompatible
with life / incurable;

- conditions following surgical treat-
ment with removal of an important vital or-
gan;

- diseases or pathological conditions
endangering the health and life of the preg-
nant woman.

The following is an exhaustive list of
diseases or pathological conditions that
may justify the recourse to medical abortion
[10].

By comparing the provisions of the
Voluntary Termination of the Pregnancy
Regulation, there is also a normative way of
committing the illegal performance of abor-
tion from letter ¢) and art. 159 CC, there can
be noticed a collision of the norms of law in
the way that the legal norms belonging to
different branches of law solve differently
the same legal situation. Thus, the Voluntary
Termination of the Pregnancy Regulation al-
lows the termination of the pregnancy from
12 to 21 weeks on the basis of the social di-
rections, while the imperative provisions of
art. 159 CC forbid such action. Respectively,
the question arises: whose provisions are to
give priority to the perpetrator of the crim-
inal law? The provisions of the Regulation
for Voluntary Termination of the Pregnancy
Regulation or Art. 159 letter ¢) CC.

It is well known that taking into ac-
count the hierarchy of normative acts, the
Criminal Code, compared to the Voluntary
Termination of the Pregnancy Regulation,
has a net priority to apply. But since the
normative acts in the medical field recog-
nize women’s right to abortion from 12 to
21 weeks for social reasons, how correct
would it be for the Criminal Code to pro-
hibit such intervention?

In our opinion, the legal-criminal
provisions are not intended to establish
standards in the field of medicine, but to
protect standards established in the special-
ized fields, as is medical science.

We therefore propose the reformula-



darde in domeniul medicinii, ci de a proteja
standardele stabilite in domeniile de speciali-
tate, precum este si stiinta medicala.

Prin urmare, propunem reformularea
art. 59 lit. ¢) C.pen. prin suplinirea si extin-
derea dispozitiei incriminatoare si la avortul
social. Astfel, modalitatea descrisa va avea
urmatorul continut normativ: intreruperea
cursului sarcinii ce depdseste 12 saptamani, in
lipsa contraindicatiilor medicale sau sociale.

In Anexa nr. 2 a Regulamentului pentru
efectuarea intreruperii voluntare a cursului
sarcinii sunt prevazute urmatoarele indicatii
sociale ale avortului: divort in timpul sarci-
nii; decesul sotului in timpul sarcinii; priva-
tiune de libertate sau de drepturi parintesti
a unuia sau a ambilor soti; femeile gravide
aflate in procesul de migratie; femeile gravi-
de cu 5 si mai multi copii; femeile gravide
care au in grija lor un copil mai mic de 2 ani
sau unul sau mai multi membri ai famili-
ei incadrati in gradul I de invaliditate, care
necesitd ingrijire, conform concluziei Con-
siliului de Expertiza Medicala a Vitalitatii;
asocierea a minimum 2 circumstante — lip-
sa domiciliului, lipsa surselor financiare de
existenta, abuz de alcool sau/si droguri, acte
de violentda domestica, vagabondaj.

In viziunea noastri este totusi necesara
o reevaluare a situatiilor sus-mentionate
pentru a se vedea masura in care acestea
justificd intreruperea sarcinii reiesind din
realitatile timpului.

Provocarea ilegald a avortului in cazul
contraindicatiilor medicale pentru efectua-
rea unei asemenea operatii.

In conformitate cu pct. 17 al Regula-
mentului pentru efectuarea intreruperii vo-
luntare a cursului sarcinii in cazul depista-
rii proceselor inflamatorii acute si subacute
de diverse localizari si a bolilor infectioase
acute, interventia de intrerupere voluntara
a cursului sarcinii se efectueaza dupa trata-
mentul acestora, luand in considerare si ter-
menul sarcinii.

Suntem solidari opiniei exprimate de A.
Plop, potrivit céreia lipsa contraindicatiilor
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tion of art. 59 letter ¢) CC by supplementing
and extending the incriminating provision
as well to social abortion. Thus, the de-
scribed way will have the following norma-
tive content: termination of the pregnancy
over 12 weeks, in absence of medical or so-
cial contraindications.

In Annex No. 2 of the Voluntary Ter-
mination of the Pregnancy Regulation, the
following are listed as social abortions: di-
vorce during pregnancy; death of the hus-
band during pregnancy; imprisonment or
deprivation of parental rights of one or
both spouses; pregnant women in the pro-
cess of migration; pregnant women with 5
and more children; pregnant women who
have a child under 2 years of age or one or
more family members in the first degree of
disability who require care, in accordance
with the Council of Medical Expertise on
Vitality; the association of at least 2 circum-
stances - lack of domicile, lack of financial
sources of existence, alcohol and / or drug
abuse, domestic violence, vagrancy.

In our view, however, it is necessary
to re-evaluate the aforementioned situ-
ations in order to see the extent to which
they justify the termination of the pregnan-
cy arising from the realities.

The illegal performance of abortion
in case of medical contraindications to per-
form such an operation.

In accordance with p. 17 Voluntary
Termination of the Pregnancy Regulation, in
case of detection of acute and sub-acute in-
flammatory processes with various locations
and infectious diseases, the intervention of
voluntary performance of pregnancy is per-
formed after their treatment, taking into ac-
count implicitly the term of pregnancy.

We agree with the opinion expressed
by A. Plop that the lack of medical contrain-
dications is a sine qua non condition for the
termination of pregnancy, the termination
of pregnancy in case of medical contrain-
dications to perform such interventions
acts regardless the term of gestation even in
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medicale reprezinta o conditie sine qua
non de intrerupere a cursului sarcinii,
intreruperea cursului sarcinii in cazul con-
traindicatiilor medicale pentru efectuarea
unor asemenea interventii opereaza indife-
rent de termenul de gestatie, chiar si in cazul
unei sarcini care depdseste 12 saptamani de
amenoree se impune tragerea la raspundere
penald pentru provocarea ilegala a avortului,
daca manoperele abortive au fost realizate in
prezenta bolilor infectioase acute si subacu-
te de diverse localizari ori in prezenta bolilor
infectioase acute, adicd in prezenta contrain-
dicatiilor medicale [8, p. 104].

Provocarea ilegald a avortului in con-
ditii antisanitare

Dupa cum mentioneaza autorii S.
Branza si V. Stati, in contextul acestei cir-
cumstante, cel mai relevant exemplu de
boala pe care o poate contacta femeia care a
avortat in conditii antisanitare este septice-
mia - o infectie generalizatd a sangelui care
poate provoca decesul femeii [2, p. 398].

In cazul art. 159 alin. (1) lit. e)
dispozitia art. 159 este de blancheta, intrucat
legiuitorul face trimitere la actele normative
de referinta care reglementeaza regulile ce
asigura respectarea conditiilor sanitare in ca-
zul intreruperii sarcinii. Din nomenclatorul
acestor acte normative fac parte: Legea pri-
vind supravegherea de stat a sanatatii publice
nr. 10 din 03.02.2009 [7]; Regulamentul sa-
nitar privind conditiile de igiena pentru in-
stitutiile medico-sanitare, aprobat prin Ho-
tararea Guvernului nr. 663 din 23.07.2010;
Instructiunile metodice privind prelucrarea
instrumentelor in cazul intreruperii sarcinii
prin metoda vacuum aspiratie electrica sau
manuala[6].

Concluzie si recomandari. Genera-
lizand aspectele si problemele abordate in
acest articol, desprindem urmatoarele con-
cluzii si recomandari:

1. Introducerea unei noi forme agra-
vate, la art. 159 Cod penal, prin suplinirea
textului de lege cu alin. (1)', cu urmatoarea
formulare legislativa:

case of a pregnancies exceeding 12 weeks of
amenorrhea the criminal liability is required
for the illegal performance of abortion if
abortifacient maneuvers were performed in
the presence of acute and sub-acute infec-
tious diseases of various localizations or in
presence of acute infectious diseases, i.e. in
the presence of medical contraindications
(8, p. 104].

The illegal performance of abortion in
unsanitary conditions.

As mentioned by the authors S. Branza
and V. Stati, in the context of this circum-
stance, the most relevant example of the
disease that the woman who aborts in un-
sanitary conditions can contact is septice-
mia - a generalized blood infection that can
cause the death of the woman [2, p. 398].

In the case of art.159 paragraph (1)
letter e) the provision of art. 159 is just
conventional, as the legislator refers to the
normative acts that regulate the rules that
ensure compliance with sanitary condi-
tions in case of interruption of pregnancy.
The nomenclature of these normative acts
contains: The Law on Public Health Surveil-
lance No. 10 from 03.02.2009 [7]; The san-
itary regulation on the hygiene conditions
for sanitary institutions, approved by Gov-
ernment Decision No. 663 from 23.07.2010;
Methodical instructions on processing tools
for abortion through electric or manual
vacuum aspiration [6].

Conclusion and recommendations:

1. The introduction of new aggravat-
ed forms under the art. 159 of the Criminal
Code, by fulfilling the text of the law with
paragraph (1), with the following legally
binding wording:

(1) 1 the actions referred to paragraph
(1) committed:

b) after the expiry of 21 weeks of ges-
tation;

In order to highlight this position, we
can forward the following argument.

After the 21st week of gestation, the
fetus becomes viable in the sense that it can



(1)" Actiunile prevazute la alin. (1) sa-
varsite:

dupd expirarea a 21 de sdptamani de
gestatie.

Intru invederarea acestei pozitii putem
inainta urmatorul argument.

Dupa a 21-a saptamana de gestatie fa-
tul devine viabil, in sensul cd poate duce o
viatd extrauterina independenta. Faptuitorul
constientizeaza ca suprima o fiinta cu o pro-
babilitate mare de existenta umana, care desi
pentru moment duce o viata intrauterina,
insa nivelul de dezvoltare ii permite sa duca
o viata extrauterina, chiar si intretinuta arti-
ficial, pana la o dezvoltare completa. In afa-
ra de aceasta, manoperele abortive efectuate
la un termen de gestatie mai avansat produc
un pericol mai mare pentru viata si sanatatea
femeii, aspect care, de asemenea, este consti-
entizat de catre faptuitor.

Reformularea art. 59 lit. ¢) C.pen. prin
suplinirea si extinderea dispozitiei incrimina-
toare si la avortul social. Astfel, modalitatea
descrisa va avea urmatorul continut norma-
tiv: intreruperea cursului sarcinii ce depdseste
12 saptamani, in lipsa contraindicatiilor me-
dicale sau sociale.

Studiul practicii judiciare releva insa
ca in cele mai frecvente cazuri motivul de
comitere a provocarii ilegale a avortului in-
fractiuni il constituie interesul material, adi-
ca dorinta de imbogatire de catre cel care
efectueazd ilegal intreruperea sarcinii. Prin
urmare, consideram ca pentru o individua-
lizare mai echitabild a legii penale si pentru
dozarea efectului preventiv al acesteia, lege
ferenda se face necesar de a suplini textul
incriminator cu forma: savarsirea faptei din
interes material.
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