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Definirea notiunii de ,,masuri speciale de in-
vestigatie” este una din cele mai discutate proble-
me ale activitatii speciale de investigatie si care std
la baza intregului sistem de reglementari juridice
menite sa realizeze anumite sarcini concrete legate
de combaterea criminalitatii si asigurarea ordinii de
drept. In articol este abordat sub aspect istoric con-
ceptul masurilor speciale de investigatie si analizate
definitiile expuse in literatura de specialitate cu refe-
rire la acelasi subiect. In baza cercetirilor efectuate
autorii propun propria definitie a masurilor speciale
de investigatie.

Cuvinte-cheie: activitate speciald de investigatii,
mdsuri speciale de investigatii, utilizarea rezultatelor,
tehnici speciale de investigare, metode, sarcini, infrac-
tiune, rdaspundere penald, temei, proces penal, urmdrire
penald, probe.

Defining the notion of special investigative
measures is one of the most discussed issues of the
special investigative activity and underlies the entire
system of legal regulations meant to carry out cer-
tain concrete tasks related to crime combating and
ensuring the rule of law. The article deals historically
with the concept of special investigative measures
and analyzes the definitions presented in the litera-
ture with reference to the same subject. Based on the
research, the authors propose their own definition of
special investigative measures.

Keywords: special investigative activity, special
investigative measures, use results, special investigative
techniques, methods, tasks, crime, criminal liability, cau-
se, criminal trial, criminal prosecution, evidence.

Introducere. In ultimii ani, aspectele
reglementarii juridice a activitatii speciale de
investigatii, in general, si a masurilor speciale
de investigatii, in special, au devenit subiecte
sensibile de discutie atat pentru mediul aca-
demic, cat si pentru practicienii cu atributii
de executie sau control in acest domeniu
de activitate. Problemele s-au acutizat dupa
reforma din 2012 prin care conceptul inves-
tigatiilor speciale (operative) s-a schimbat
radical — din investigatii prioritar proactive,
focusate pe realizarea masurilor speciale in
vederea prevenirii infractiunilor, in investi-
gatii reactive, concentrate pe realizarea ma-

Introduction. During the last years, the
aspects of the legal regulation of the special
investigation activity, in general, and of the
special investigation measures, in particular,
have become sensitive topics for discussion
both for the academic environment and for
the practitioners with tasks of execution or
control in this field. The problems were ex-
acerbated after the reform of 2012 where
the concept of special (operational) inves-
tigations changed radically - from priority
pro-active investigations, focused on carry-
ing out special measures to prevent crime, in
reactive investigations, focused on carrying



surilor pentru cercetarea si descoperirea in-
fractiunilor deja comise.

Inconsecventa reglementarilor juridice
referitoare la masurile speciale de investiga-
tie a fost si ramane in continuare motivul
principal al polemicilor privind notiunea,
continutul si statutul juridic al acestora.
Referindu-se la aceleasi instrumente juridi-
ce de obtinere a informatiilor, legiuitorul le
numeste uneori actiuni de urmdrire penald
(art.132! alin.(1) CPP al RM), alteori mdsuri
speciale de investigatie (art.132' alin.(2) CPP
al RM). Deoarece nu a facut o diferenta intre
aceste doua notiuni, legiuitorul nu a vazut
nici necesitatea definirii lor legale.

Complexitatea solutiondrii problemei
in cauza insa sporeste si mai mult, avand in
vedere faptul cd in actele internationale ra-
tificate de tara noastra se foloseste termenul
tehnici speciale de investigare [8]. Legislatia
statelor vecine, sursa importanta de inspi-
ratie pentru cea nationald, opereaza in acest
sens cu termeni diferiti, legislatia Romaniei -
Metode speciale de supraveghere sau cercetare
[2]; legislatia Federatiei Ruse - mdsuri ope-
rative de investigatie [11], legislatia Ucrainei
- actiuni de investigatie (de cdutare) secrete
(18] sau drepturi ale subdiviziunilor care des-
fdsoard activitate speciald de investigatie [12].

Din 2015, problema in cauza, alaturi
de altele, se aflda pe ordinea de zi a echipei
de lucru pentru identificarea problemelor si
inaintarea propunerilor corespunzdtoare in
vederea imbunatatirii legislatiei in domeniul
investigatiilor speciale [4]. Pe parcurs in acest
scop s-au inaintat mai multe propuneri, dar
din cauza diverselor viziuni contradictorii
proiectul de lege nu a fost definitivat.

Conform ultimelor schite de proiect de
lege, se propune excluderea termenului ac-
tiuni de urmadrire penald din art.132' alin.(1)
CPP al RM si substituirea termenului mdsuri
speciale de investigatie cu termenul metode
speciale de investigatie, fara definirea lega-
la a acestuia, argumentandu-se ca termenul
metodd este suficient de clar si nu necesita
interpretare.

(stiinte juridice, nr. 10/ 2019, ISSN 1857-0976)

out evidences for research and discovery of
offenses already committed.

The inconsistency of the legal regu-
lations regarding the special investigative
measures was and remains the main reason
for the controversies regarding their notion,
content and legal status. Referring to the
same legal instruments for obtaining infor-
mation, the legislator sometimes calls them
criminal prosecution actions (art. 132! part.
(1) CCP of the Republic of Moldova), some-
times calls them special investigative meas-
ures (art. 132! part. (2) CCP of the Republic
of Moldova). Not making a difference be-
tween these two notions, the legislator did
not see the necessity of defining them legally.

The complexity of solving the prob-
lem, however, is further increased, given that
the term of special investigation techniques
is used in international acts ratified by our
country [8]. The legislation of the neighbor-
ing states, an important source of inspiration
for the national one, operates in this sense
with different terms, the legislation of Roma-
nia - Special methods of supervision or re-
search [2]; Russian legislation - operational
investigation measures [11], Ukrainian law
- secret (search) investigation actions [18] or
rights of the sub-divisions carrying out spe-
cial investigation activity [12].

Since 2015, this problem, along with
others, is on the agenda of the working team
to identify problems and submit appropriate
proposals to improve legislation in the field
of special investigations [4]. During this pur-
pose, several proposals were submitted, but
due to the various contradictory views the
draft law was not finalized.

According to the latest draft law, it
is proposed to exclude the term of crimi-
nal prosecution actions from art.132' part.
(1) CCP of the Republic of Moldova and
to substitute the term special investigation
measures with the term special investigation
methods, without its legal definition, being
argued, that the term method is sufficiently
clear and does not require interpretation.

The methodology of the study derives
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Metodologia cercetarii deriva din
scopul indicat in adnotarea acestei lucrari,
aplicand metodele traditionale de cercetare:
logica, gramaticala, istoricd, observatiei, sis-
temicd, deductiei si inductiei, precum §i me-
toda sintezei §i comparatiei. Studiul repre-
zinta o sinteza a gandirii teoretico-practice
asupra evolutiei si definirii masurilor speci-
ale de investigatii.

Rezultate obtinute si discutii. Impor-
tanta masurilor speciale de investigatie pen-
tru ofiterii de investigatie obligati sa realizeze
sarcinile activitatii speciale de investigatie
(ASI) este ca si importanta armelor pentru
soldatii trimisi sa lupte pentru apararea pa-
triei. De aceea, analizand problemele activi-
tatii speciale de investigatie, cel mai des sunt
supuse analizei anume masurile speciale de
investigatie. Asigurarea legalitatii in activi-
tatea speciala de investigatie, de exemplu,
presupune, in primul rand, respectarea te-
meiurilor si conditiilor legale de infaptui-
re a masurilor speciale de investigatie, iar
obtinerea de informatii relevante din punct
de vedere juridic inseamnd rezultatul reali-
zarii cel putin a unei masuri speciale de in-
vestigatie.

Istoriceste vorbind, conceptul activita-
tii speciale de investigatie a aparut din ne-
cesitatea realizarii activitdtilor confidentiale
de cdutare puse pe seama organelor politie-
nesti: urmarirea pe urme proaspete, cautarea
persoanelor suspecte, impiedicarea invinui-
tilor de a se eschiva de la ancheta si judecata,
retinerea invinuitilor, relevarea faptelor ile-
gale si persoanelor vinovate etc. [21].

La inceputul sec. XX in cadrul sub-
diviziunilor de politie, apoi militie, au fost
create subdiviziuni de cautare (chickHbIE
OTJe/IeHNs1) care executau activitati de cer-
cetare penald (qosHaHue) i masuri operative
(speciale) de investigatie [13].

La nivel legislativ pentru prima data
s-a facut referire la masurile operative de in-
vestigatie in Bazele legislatiei penale unionale
si a republicilor unionale adoptate in 1958 de
Sovietul Suprem al URSS (art.29), organelor

from the purpose indicated in the annota-
tion of this article, applying the traditional
research methods: logic, grammar, history,
observation, systemic, deduction and induc-
tion, as well as the method of synthesis and
comparison. The study represents a synthesis
of the theoretical-practical thinking on the
evolution and definition of the special inves-
tigation measures.

Results obtained and discussions.

The importance of special investigative
measures for the officers required to carry
out the tasks of the special investigative ac-
tivity (SIA) is as well as the importance of
weapons for soldiers sent to fight for the de-
fense of the homeland. Therefore, when ana-
lyzing the problems of the special investiga-
tion activity, they are most often subjected to
the analysis, namely the special investigation
measures. Ensuring legality in the special
investigation activity, for example, involves
firstly observing the legal grounds and con-
ditions for carrying out the special investiga-
tion measures, and obtaining legally relevant
information means the result of at least one
special investigative measure.

Historically speaking, the concept of
the special investigation activity arose from
the necessity of carrying out the confidential
search activities put on the account of the
police bodies: following up on “hot traces”,
looking for suspicious persons, preventing
the accused from escaping from the investi-
gation and trial, detaining the accused, illegal
acts and guilty persons, etc. [21].

At the beginning of the XX centu-
ry within the police subdivisions, then the
militia, were created search subdivisions
(ceickuble oThenenns) that carried out crim-
inal investigation activities (mosnanue) and
operational (special) investigative measures
[13].

At the legislative level, for the first time
reference was made to the operational in-
vestigation measures in the Bases of the Un-
ion criminal law and of the union republics
adopted in 1958 by the Supreme Soviet of the
U.S.S.R. (art.29), the criminal investigation



de cercetare penald fiindu-le indicat ,.sd in-
treprindda mdsurile operative de investigatie
necesare” in scopul depistarii infractiuni-
lor si persoanelor care le comiteau. Ulterior
aceeasi prescriptie a fost inclusa i in codurile
de procedura penala ale tuturor republicilor
unionale, inclusiv in cel al RSSM din 1961,
pe seama organelor de cercetare penala mai
fiind pusa si sarcina realizarii tuturor masu-
rilor posibile necesare pentru prevenirea si
curmarea infractiunilor (art.100) [17].

Expresia ,mdsuri operative de inves-
tigatie necesare” a generat multiple discutii,
deoarece legiuitorul a incercat sa consolide-
ze ceea ce nu a fost definit sau specificat din
punct de vedere juridic. In aceastd privinta,
nici teoreticienii §i nici practicienii nu au
putut ajunge la o intelegere unanim accep-
tatd. Cu alte cuvinte, experienta practica a
activitatii operative de investigatii (AOI)
dezvoltata de secole a fost inclusa in regu-
lamentele departamentale pentru explica-
rea termenului ,,mdsuri operative necesare”.
Prin urmare, apareau permanent probleme
legate de respectarea legalitatii. In lipsa unui
nomenclator legal al respectivelor masuri,
reglementarile departamentale incercau sa
ofere activitatii practice o lista destul de con-
ditionata a acestora si, bineinteles, fara de-
finirea vreunui temei de desfasurare, chiar
si in cazul interventiei in sfera drepturilor si
libertatilor omului [21].

Multe dintre masurile operative, in
esentd, aminteau despre unele actiuni de ur-
marire penala (ancheta) realizate de o mani-
era neprofesionald. Lipsa unei legi speciale
cu privire la activitatea operativa de inves-
tigatie (AOI) si accesibilitatea restrictionata
la regulamentele departamentale au limitat
in mod semnificativ cercetarile stiintifice cu
privire la principalele institutii ale AOI, fiind
vorba, in primul rand, despre masurile ope-
rative de investigatie cu ajutorul carora erau
obtinute informatii pentru depistarea si cer-
cetarea infractiunilor [21].

Adoptarea la inceputul anilor '90 ai se-
colului trecut a unei legi speciale cu privire
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bodies being indicated “to take the necessary
operational measures of investigation” in or-
der to detect the crimes and the persons who
committed them. Later the same prescrip-
tion was included in the Criminal Procedure
Codes of all the Union republics, including
the CPC of Republic of Moldova of 1961, on
the charge of the criminal investigation bod-
ies being also placed the task of carrying out
all possible measures necessary for the pre-
vention and the end of the crimes (art. 100)
[17].

This expression “operational investiga-
tion measures” generated many discussions,
because the legislator tried to consolidate
what was not defined or specified from a legal
point of view. In this regard, neither theorists
nor practitioners could reach a unanimously
accepted understanding. In other words, the
practical experience of the operational inves-
tigation activity (OIA) developed for centu-
ries have been included in the departmental
regulations to explain the term “necessary
operational measures”. Therefore, problems
related to the observance of legality were
permanently present. In the absence of a le-
gal nomenclature of the respective measures,
the departmental regulations tried to offer to
the practical activity a rather conditional list
of them and, of course, without defining any
theme of development, even in the case of
intervention in the sphere of human rights
and freedoms [21].

Many of the operational measures es-
sentially referred to some criminal prosecu-
tion (investigation) actions carried out in a
non-professional manner. The lack of a spe-
cial law on the operational investigation ac-
tivity (OIA) and the restricted accessibility
to the departmental regulations have signif-
icantly limited the scientific research on the
main institutions of the OIA, being, first of
all, the operational measures of investigation
with the help of which information was ob-
tained for crime detection and investigation
[21].

The adoption at the beginning of the
90s of the last century of a special law re-
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la activitatea operativa de investigatii, atat in
tara noastra, cat si in restul republicilor ex-
sovietice, a permis cetatenilor sa afle pentru
prima datd denumirea masurilor speciale de
investigatie ce le limitau drepturile. Totoda-
ta, acest fapta permis multor cercetatori sa-si
expuna public viziunile referitoare la definirea
notiunii de ,,masuri speciale de investigatie”,
suplinind fondul teoretic, deja la mijlocul ani-
lor 2000, cu cateva zeci de definitii si care con-
tinua sa sporeasca si astazi [20, p.9].

Analiza unui numar al acestora per-
mite observarea lipsei unanimitatii de opinii
cu privire la acest subiect, unii autori consi-
derand masurile operative drept forme con-
crete de realizare a activitatii operative de
investigatie [19], altii apreciindu-le ca fapte
sau operatiuni [22], altii ca metode [15], ma-
joritatea autorilor insa sunt totusi de parere
ca termenul ,mdsuri” presupune anumite
»actiuni”, dar si in acest caz incercdrile de a
explica caracteristicile ,actiunilor” conduce
la o diversitate de opinii.

Astfel, o prima viziune este ca masu-
rile operative sunt ,,un complex coordonat
de actiuni optimale in timp si unite de scopul
cautdrii dovezilor (obiectelor, circumstantelor
etc.) care mdrturisesc faptul cd a fost comisd
infractiunea, care indicd faptasii crimei si care
permit tragerea lor la raspundere” [10].

Cu putina atentie, observam ca aceasta
definitie nu indica nici un semn esential care
ar delimita masurile speciale de investigatie
de actiunile de urmarire penala. Respectiv,
in baza unei astfel de teorii, probabil, a apa-
rut si s-a dezvoltat ideea potrivit careia cele
doua tipuri de actiuni sunt identice, iar, in
ultima instanta, identice devenind si genurile
respective de activitate — cea de urmarire pe-
nala si cea de investigatii speciale [6].

Nu impartasim o asemenea opinie din
mai multe considerente pe care le-am expus
detaliat intr-o alta lucrare consacrata defini-
rii notiunii de activitate speciald de investi-
gatie si delimitarii ei de activitatea de urma-
rire penala [4]. Amintim doar ca aceste doua
genuri de activitate se deosebesc dupa mai

garding the operational investigations ac-
tivity, both in our country and in the rest of
the ex-Soviet republics, allowed the citizens
to find out for the first time the name of the
special investigation measures that limited
their rights. At the same time, this allowed
many researchers to publicly present their
views on defining the notion of special inves-
tigative measures, replacing the theoretical
background, already in the mid-2000s, with
several tens of definitions and which are still
increasing today [20, p. 9].

The analysis of a number of them allows
the observation of the unanimity of opinions
on this subject, some authors considering the
operational measures as concrete forms of
accomplishing the operational investigation
activity [19], others considering them as facts
or operations [22], others as methods [ 15],
however, most authors, believe that the term
“measures” implies certain “actions”, but in
this case, attempts to explain the characteris-
tics of “actions” lead to diversity of opinions.

Thus, a first vision is that the oper-
ational measures are “a coordinated com-
plex of optimal actions in time and united
for the purpose of looking for the evidence
(objects, circumstances, etc.) that testify that
the crime was committed, which indicate the
perpetrators of the crime and that allow their
bringing to liability “[10].

With little attention we note that this
definition does not indicate any essential
sign that would delimit the special investiga-
tive measures from the criminal prosecution
actions. Respectively, based on such a theo-
ry, the idea that the two types of actions are
identical and that, ultimately, the same types
of activity - that of criminal prosecution
and that of special investigations - has also
emerged and developed. [6].

We do not share such an opinion for
several reasons, which I have set out in de-
tail in another paper devoted to defining the
notion of special investigative activity and its
delimitation of criminal activity [4]. We only
mention that these two types of activity differ
according to several criteria, such as the ob-



multe criterii, cum ar fi obiectul si forma de
cercetare, organele care desfasoara respecti-
vele activitati, valoarea rezultatelor obtinute,
cadrul normativ etc.

In acceptiunea altei viziuni, masurile
operative sunt ,un set de actiuni stabilite in
legea speciald, in cadrul cirora sunt aplicate
fortele, mijloacele si metodele publice si secre-
te utilizate pentru rezolvarea sarcinilor AOI”
[16].

Aceasta definitie o gdsim mai concretd,
cuprinzand semne specifice doar masurilor
speciale de investigatii — ,prevederea expre-
sa a actiunilor in legea speciald”, ,,caracterul
secret al realizarii acestora” si ,,orientarea lor
spre realizarea sarcinilor ASI”.

Observam si faptul ca metodele, in
acest caz, sunt tratate ca parte componenta
a actiunilor, respectiv a masurilor operative
de investigatie, ceea ce contravine viziunii
indicate mai sus — masurile operative sunt
metode.

Din punct de vedere gramatical ter-
menii discutati sunt sinonimi in sensul de —
mijloc folosit pentru a ajunge la un anumit
rezultat [3].

Pe de alta parte, unii cercetdtori au
constatat ca in trecutul istoric al ASI masu-
rile speciale de investigatie multa vreme au
fost considerate metode si, dupa cum afirma
profesorul rus Smatov M.A., nu era nimic
rau in asta, doar ca metodele, fiind mai des
intalnite in stiinta ca niste cai de cercetare te-
oreticd cu greu se deosebeau de metodele in
calitate de tehnici si operatii practice si mai
ales in situatii in care era vorba despre acelasi
obiect de cercetare [21].

Actualmente insd, cel putin in spa-
tiul national, acesti doi termeni sunt folositi
si cu sens diferit, prin termenul ,masura”
intelegandu-se aspectul organizatoric al acti-
unii in cadrul careia pot fi aplicate mai multe
procedee de cunoastere, iar prin termenul
»metoda” intelegdndu-se procedeul propriu-
zis de cunoastere.

In acest context sunt relevante si ob-
servatiile expuse in literatura precum ca
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ject and form of the research, the bodies that
carry out the respective activities, the value
of the obtained results, the normative frame-
work, etc.

According to another view, the oper-
ational measures are “a set of actions estab-
lished in the special law, within which the
forces, means and public and secret methods
used to solve the tasks of the SIA are applied”
[16].

We find this definition more concrete,
with specific signs only for special investiga-
tive measures - “the express provision of ac-
tions in the special law”, “the secret character
of their accomplishment” and “their orien-
tation towards carrying out the tasks of the
SIA”.

We also note that the methods, in this
case, are treated as a component part of the
actions, respectively of the operational meas-
ures of investigation, which contradicts the
vision indicated above - the operational
measures are methods.

From the grammatical point of view
the terms discussed are synonymous in the
mean - meaning used to reach a certain re-
sult [3].

On the other hand, some research-
ers have found that in the historical past
of ASI, special investigative measures have
long been considered methods and, as the
Russian professor Smatov M.A. states, there
was nothing wrong with this, only that the
methods, being more often encountered in
science as theoretical research paths hardly
differed from the methods as techniques and
practical operations and especially in situa-
tions where it was the same research object
[21].

Nowadays, however, at least in the na-
tional space, these two terms are used with
different meaning, by the term “measure”
being understood the organizational aspect
of the action in which several knowledge
processes can be applied, and by the term
“method” understanding - is the proper pro-
cess of knowledge.

In this context, the observations pre-
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incercarile unor cercetatori de a identifica
deosebiri intre ASI si criminalistica au con-
dus pana la afirmarea faptului cd metodele
acestora sunt diferite. Aceasta viziune insa a
fost pe buna dreptate criticatd, deoarece nu
metodele aplicate, ci obiectul de cercetare ser-
veste drept criteriu in baza caruia se formea-
za noile ramuri ale stiintei. Metodele de cu-
noastere nu apartin unei sau altei stiinte, ele,
avand un caracter universal, sunt aplicate in
diferite domenii de cercetare [14].

Astfel, metoda comparativa, foarte
frecvent aplicatd in criminalistica §i nu nu-
mai, este aplicata si in ASI. Acelasi lucru se
poate spune si despre restul metodelor: logi-
ca, statistica, sistematica, studiul documen-
telor etc.

Din aceasta perspectiva, se pare totusi
ca mai corect ar fi daca termenul ,,metoda”
va ramane aplicat cu intelesul de cale stiin-
tifica de cunoastere, iar termenul ,,masura”
in sensul de procedeu organizatoric de cu-
noagtere.

Cat priveste caracterul public, indicat
in definitia analizata, al actiunilor aplicate
pentru solutionarea sarcinilor AOI, conside-
ram ca aceasta caracteristica nu este speci-
fica doar actiunilor speciale de investigatie,
respectiv nu ajutd cu nimic la delimitarea
lor de alte tipuri de actiuni. Analizand mai
profund, putem spune cé includerea acestui
semn in definitia masurilor speciale de inves-
tigatie ar putea sa dauneze si sa creeze con-
fuzii mari referitoare la aplicarea si eficienta
masurilor.

Sa ludm, de exemplu, ,chestionarea”
care potrivit legii este o comunicare dintre
doud persoane, ofiterul de investigatie sau
alta persoana imputernicita de acesta, pe de
o parte, si, pe de altd parte, persoana care
poate sa comunice despre fapte, evenimente
etc. [5].

Conform art.18 al Legii nr.59, aceasta
masurd se autorizeaza de catre conducato-
rul subdiviziunii specializate, respectiv rea-
lizarea ei fara autorizare este ilegald, aceasta
insemnand ca ofiterul de investigatie nu poa-

sented in the literature are also relevant as
the attempts of some researchers to identify
differences between SIA and forensics have
led to the assertion that their methods are
different. However, this vision was rightly
criticized, because not the applied methods
but the research object serves as a criterion
on the basis of which the new branches of
science are formed. The methods of knowl-
edge do not belong to one or another sci-
ence, they, having a universal character, are
applied in different fields of research [14].

Thus, the comparative method very of-
ten applied in forensics and not only, is ap-
plied in the SIA. The same can be said about
the rest of the methods: logic, statistics, sys-
tematics, document study, etc.

From this perspective, it seems, howev-
er, that it would be more correct if the term
“method” remains applied with the meaning
of the scientific way of knowledge, and the
term “measure” in the sense of organization-
al process of knowledge.

Regarding the public character, indi-
cated in the analyzed definition, of the ac-
tions applied to solve the tasks of the SIA we
consider that this characteristic is not specit-
ic only to the special investigation actions;
respectively it does not help at all in their de-
limitation of other types of actions. Looking
deeper, we can say that the inclusion of this
sign in the definition of special investigative
measures could harm and create great confu-
sion regarding the application and effective-
ness of the measures.

Take, for example, the “questioning”
which according to the law is a communica-
tion between two persons, the investigating
officer or another person empowered by it,
on the one hand, and, on the other hand, the
person who can communicate about facts,
events and so on [5].

According to art.18 of the Law No.59,
this measure is authorized by the head of
the specialized subdivision, respectively its
accomplishment without authorization is
illegal, which means that the investigating
officer cannot communicate with anyone to



te sa comunice cu nimeni ca sa afle despre
evenimente, fapte etc., pana cdnd nu obtine
autorizatie de la seful, in caz contrar exista
temei legal de sanctionare (cel putin discipli-
nard) a subalternului care nu respecta legea.
Totodata, mentionam cd in activitatea prac-
ticd nu doar a organelor de politie dar a tu-
turor organelor de drept, si nu numai a lor,
acest procedeu de obtinere a informatiilor
»Cchestionarea” este foarte larg raspandit, sau
poate chiar cel mai frecvent aplicat si nimeni
nu este sanctionat pentru aplicarea lui fara
autorizare, deoarece nici o lege nu interzice
aceasta. Rezultd ca doar ofiterilor de investi-
gatie le este interzis sd comunice fara autori-
zare, Insa aceasta deja este un nonsens.

Tindnd cont de faptul ca ,chestiona-
rea” poate fi realizata atat public cat si secret
(confidential) si faptul cd doar convorbirile
confidentiale suscita intrebari legate de pro-
tectia vietii private, se cuvine ca doar aceasta
forma a chestionarii sa necesite autorizare si,
respectiv, sa fie considerata masura speciala
de investigatie, iar cea publica sa ramana in
afara limitelor acestei masuri. Aceastd logica
este valabila si pentru celelalte masuri speci-
ale de investigatie, care potrivit sustinatorilor
viziunii abordate pot fi realizate atat secret,
cat si public (culegerea informatiei despre
persoane si fapte, cercetarea obiectelor si do-
cumentelor, identificarea persoanei, achizitia
de control, colectarea mostrelor pentru cer-
cetarea comparativa).

In concluzie, doar forma confidenti-
ala a actiunilor de investigatie trebuie sa se
regaseasca in continutul notiunii masurilor
speciale de investigatie, iar forma publica sa
ramana in afara acestor limite. Aceasta nu
inseamna ca ofiterii de investigatie nu vor
mai putea sa chestioneze public sau sa cu-
leaga informatii despre persoane si fapte in
mod public ori sa realizeze alte actiuni pu-
blice. Dimpotrivd, aceste actiuni de culegere
a informatiilor vor putea fi realizate in cali-
tate de masuri generale de investigatie si nu
in calitate de masuri speciale de investigatie.
Din acest punct de vedere se vede bine di-
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find out about events, facts, etc., until when
he does not obtain authorization from the
chief, otherwise there is a legal basis for sanc-
tioning (at least disciplinary) the subordinate
who does not comply with the law. At the
same time, we mention that in the practical
activity not only of the police but of all the
law enforcement bodies, and not only theirs,
this process of obtaining the information
“questioning” is very widespread, or perhaps
even the most frequently applied and no one
it is sanctioned for its application without
authorization, because no law prohibits it. It
turns out that only investigating officers are
forbidden to communicate without authori-
zation, but this is already nonsense.

Considering the fact that “question-
ing” can be performed both publicly and
secretly (confidential) and the fact that only
confidential conversations raise questions
about privacy, it is appropriate that only this
form of questioning will require authoriza-
tion and, respectively, be considered a spe-
cial investigation measure, and the public
one should remain outside the limits of this
measure. This logic is also valid for the oth-
er special investigative measures, which ac-
cording to the supporters of the approached
vision can be carried out both secretly and
publicly (collecting information about peo-
ple and facts, researching objects and doc-
uments, identifying the person, acquiring
control, collecting samples for comparative
research).

In conclusion, only the confidential
form of the investigative actions must be
found in the content of the notion of special
investigation measures, and the public form
should remain outside these limits. This does
not mean that investigating officers will no
longer be able to publicly question or collect
information about persons and facts in pub-
lic or to perform other public actions. On the
contrary, these actions for collecting infor-
mation may be carried out as general inves-
tigative measures and not as special investi-
gative measures. From this point of view, the
difference and the correlation between the
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ferenta si raportul dintre activitatea speciala
de investigatie care cuprinde o totalitate de
actiuni cu caracter public si secret (masuri
sau actiuni cu caracter general si special de
investigatie) si masurile speciale de investi-
gatie care reprezinta instrumente juridice de
culegere a informatiilor in mod secret.

Potrivit celei de a treia viziuni, ma-
surile operative de investigatie reprezinta
»Un sistem organizat in conformitate cu le-
gea de actiuni interdependente orientate spre
obtinerea si utilizarea informatiilor operative
si a altor informatii, a obiectelor si documen-
telor ca surse purtdtoare de informatii, impor-
tante pentru relevarea, prevenirea, curmarea
si descoperirea faptelor ilegale, cdutarea in-
fractorilor si persoanelor dispdrute, precum si
pentru rezolvarea altor sarcini operativ-tacti-
ce in lupta impotriva criminalitatii” [9].

Evident, aceastd definitie este mai con-
sistentd dar ea, in viziunea noastra, contine
semne inutile. Enumerarea in definitie a lis-
tei de sarcini concrete in vederea carora sunt
acumulate si utilizate informatiile obtinute
este inoportuna si ineficientd. Legea nu este
un obiect rigid, ea se schimba, se adapteaza
permanent la conditiile de dezvoltare a so-
cietatii. Respectiv, lista sarcinilor ce urmeaza
a fi solutionata datoritd informatiilor obti-
nute in urma realizarii masurilor speciale
de investigatie se poate modifica, aceasta in-
semnand ca de fiecare data sa se schimbe si
notiunea discutatd. Astfel, consideram ca in
definitia masurilor speciale de investigatie ar
fi suficienta o referinta generala asupra sarci-
nilor prevazute de lege.

Totodata, atragem atentia asupra unui
detaliu extrem de important, dupa parerea
noastrd, stipulat in aceasta definitie, si anu-
me — actiuni prin care se obtin informatii
operative, subliniem, este vorba de informatii
operative, nu de probe. Considerdam ca acest
semn este esential si nu trebuie sa lipseasca
din definitia masurilor speciale de investiga-
tie.

In acest context, atragem atentia ca si
in textul definitiei tehnicilor (masurilor) spe-

special investigation activity that includes a
totality of public and secret actions (meas-
ures or actions of general and special inves-
tigation nature) and the special investigative
measures representing legal collecting in-
struments are well seen secret information.

According to the third vision, the op-
erational investigation measures represent
“a system organized according to the law of
interdependent actions oriented to obtain and
use the operational information and other
information, of the objects and documents as
sources of information important for the de-
tection, prevention, the closing and discovery
of illegal acts, the search for the offenders and
the missing persons, as well as for solving other
operational-tactical tasks in the fight against
crime ”[9].

Obviously this definition is more con-
sistent but which, in our view, contains use-
less signs. The enumeration in definition of
the list of concrete tasks for which the infor-
mation obtained is accumulated and used
is inappropriate and inefficient. The law is
not a rigid object; it is constantly changing,
adapting to the development conditions of
the society. Respectively, the list of tasks to
be solved due to the information obtained
from the special investigation measures can
be modified, which means that every time
the notion discussed is changed. Thus, we
consider that in defining the special inves-
tigative measures a general reference on the
tasks provided by law would be sufficient.

At the same time, we draw attention to
an extremely important detail, in our opin-
ion, stipulated in this definition, namely - ac-
tions through which operational information
is obtained, we emphasize it is operational
information, not evidence. We consider this
sign to be essential and should not be miss-
ing from the definition of special investiga-
tive measures.

In this context, we draw attention to
the fact that in the text of the definition of the
special investigative techniques (measures)
recommended by the Committee of Minis-
ters of the Council of Europe, which we will




ciale de investigare recomandate de Comite-
tul de Ministri al Consiliului Europei, pe care
0 vom comenta mai jos, este folosit, de ase-
menea, termenul ,,informatii”, nu ,,probe”.

Conform urmatoarei viziuni, masurile
operative de investigatie sunt ,actiuni indi-
cate expres in Legea AOI si realizate de citre
anumiti subiecti in conformitate cu cerintele
legale si care sunt bazate pe utilizarea unor
mijloace si metode predominant sub acoperire
in combinatie cu mijloace si metode publice
care vizeazd identificarea directd si utilizarea
datelor de fapt necesare rezolvdrii sarcinilor
AOrI” [20].

Observam ca si in acest caz nu se fo-
loseste cuvantul ,,probe”, ci ,date de fapt”,
termen procesual-penal sinonim cu terme-
nul ,informatii” si foarte apropiat termenu-
lui ,,probe”, dar nicidecum identic. ,,Probele”
prin natura lor sunt ,,informatii”, adica ,,date
de fapt”, insa nu toate ,datele de fapt” sunt
»probe”, ci doar cele dobédndite in modul sta-
bilit de Codul de procedura penala (art.93).

Aceasta definitie, comparativ cu cele
anterioare, este importanta prin faptul ca
pune in evidentd un alt semn esential al ma-
surilor speciale de investigatie — realizarea
actiunilor respective de cdtre anumiti subiecti.

Intr-adevir, procesul de obtinere clan-
destind a informatiilor operative si de influ-
enta in vederea dezbinarii mediului criminal
este 0 munca foarte complexa care nu poate
fi incredintata oricui, dar numai anumitor
organe specializate, cu personal calificat, cu
abilitati deosebite. Aceasta meserie necesita
nu doar cunostinte (juridice sau de alta natu-
ra), dar inainte de toate impune anumite abi-
litati, fiind vorba in primul rand de abilitati
psihologice, teatrale, abilitati de influentare,
de analiza si intuitie, de luare rapida a deci-
ziilor, de orientare in situatii de risc, abilitati
ingineresti tehnico-electronice, abilitati de a
discuta in limbajul si maniera contingentului
criminal etc. Anume din aceste considerente
dreptul la realizarea masurilor speciale de in-
vestigatie apartine si trebuie sd apartina doar
unor organe specializate.
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comment below, the term “information” not
“evidence” is also used.

According to the following vision, the
operational investigation measures are “ac-
tions indicated expressly in the SIA Law and
carried out by certain subjects according to the
legal requirements and which are based on the
use of predominantly undercover means and
methods in combination with public means
and methods aimed at direct identification
and the use of factual data needed to solve SIA
tasks” [20].

We notice that in this case the word
“evidence” is not used, but “factual data”, a
criminal-procedure term synonymous with
the term “information” and very close to the
term “evidence” but by no means identical.
“Evidence” by their nature is “information”
or “factual data”, but not all “factual data”
are “evidence” but only those obtained in the
manner established by the Criminal Proce-
dure Code (art. 93).

This definition, compared to the pre-
vious ones, is important in that it highlights
another essential sign of the special investi-
gative measures — the realization of the re-
spective actions by certain subjects.

Indeed, the process of clandestine ob-
taining of operational and influential infor-
mation in order to split the criminal envi-
ronment is a very complex work that cannot
be entrusted to anyone, but only to certain
specialized bodies, with qualified personnel,
with special abilities. This job requires not
only knowledge (legal or other), but first of
all requires certain skills, being primarily
psychological, theatrical, influencing, ana-
lyzing and intuitive, quick decision-making,
orientation skills, in risk situations, techni-
cal-electronic engineering skills, ability to
discuss in the language and manner of the
criminal contingent, etc. It is for these rea-
sons that the right to carry out special inves-
tigative measures belongs and should only
belong to specialized bodies.

By the above mentioned, we do not
diminish the value of the institution of the
criminal prosecution officer and perhaps it
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Prin cele spuse nu diminuam valoa-
rea institutiei ofiterului de urmarire penala
si poate ca nu ar fi corect sa spunem ca de
la ofiterul de urmarire penala se cer mai pu-
tine cunostinte si abilitati. Problema este ca
aceste abilitati sunt formate si dezvoltate in
functie de anumite sarcini, iar combinarea
atributiilor de investigatii speciale cu cele de
urmarire penald ar fi o povara prea dificila
pe umerii unui singur functionar si care cu
siguranta va insemna un pas in urma in lupta
cu criminalitatea §i protectie mai slaba a se-
curitatii cetateanului.

In acest context, ne expunem parerea
ca este rupta de realitate viziunea celor care
pledeaza pentru desfiintarea institutiei ofife-
rului de investigatie prin transferul atributii-
lor acestuia ofiferului de urmarire penald.

Alte definitii reflectate in literatura
privind masurile operative de investigatii in
mare parte se raliaza definitiilor si comenta-
riilor de mai sus.

Cat priveste notiunea reflectatd in Re-
comandarea (2005) 10 a Comitetului de Mi-
nistri al Consiliului Europei si potrivit careia
prin notiunea de ,tehnici speciale de inves-
tigare” se intelege tehnicile aplicate de auto-
ritatile competente in cadrul anchetelor pe-
nale, vizand depistarea sau anchetarea unor
infractiuni grave si a unor suspecti in vederea
strangerii de informatii, de asa manierd incdt
persoanele in cauzd sd nu aibd cunostintd de
acest lucru, mentionam ca aceastda definitie
pune in evidenta anumite semne esentiale
remarcate mai sus (actiuni aplicate de un
organ competent, actiuni indreptate spre
strangerea de informatii, forma nepublica
de realizare a masurilor), dar care contine si
semne ce merita comentate.

Atragem atentia, in primul rand, asu-
pra unor semne, sa le zicem nepotrivite pen-
tru sistemul national de drept, si anume — li-
mitarea aplicarii tehnicilor respective doar
in cadrul anchetelor penale si doar pentru
anchetarea unor infractiuni grave.

Potrivit legislatiei nationale, gama sar-
cinilor pe care urmeaza sa le realizeze or-

would not be correct to say that less knowl-
edge and skills are required from the crimi-
nal prosecution officer. The problem is that
these skills are trained and developed ac-
cording to certain tasks and the combination
of special investigations and criminal prose-
cution would be too difficult a burden on a
single official and that would certainly mean
a step back in the fight with criminality and
weaker protection of citizen security.

In this context, we express the view
that the vision of those who plead for the ter-
mination of the institution of the investigat-
ing officer by transferring his attributions to
the criminal prosecution officer is broken by
reality.

Other definitions reflected in the lit-
erature regarding investigative operational
measures are largely in line with the defini-
tions and comments above.

Regarding the concept reflected in Rec-
ommendation (2005) 10 of the Committee of
Ministers of the Council of Europe and ac-
cording to which the notion of “special inves-
tigation techniques” means techniques applied
by the competent authorities in the context of
criminal investigations for the purpose of de-
tecting and investigating serious crimes and
suspects, aiming at gathering information in
such a way as not to alert the target persons,
we mention that this definition highlights
some of the essential signs noted above (ac-
tions implemented by a competent body,
actions aimed at collecting information, the
non-public form of implementation of the
measures), but which also contains signs that
are worth commenting on.

We draw attention, first of all, to some
signs, let’s call them, inappropriate for the
national system of law, namely - limiting the
application of the respective techniques only
in criminal investigations and only for inves-
tigating serious crimes.

According to the national legislation
the range of tasks to be performed by the
specialized bodies in the special investigation
activity is much wider than the detection
and investigation of offenses (criminal pros-



ganele specializate in activitatea speciala de
investigatii este mult mai larga decat depista-
rea si anchetarea unor infractiuni (urmarirea
penald) si, prin urmare, apare problema mij-
loacelor juridice care ar face posibila reali-
zarea celorlalte sarcini (prevenirea, curmarea
infractiunilor §i persoanelor care le organi-
zeaza si/sau le comit, depistarea persoanelor
disparute fara urma ori a celor care se ascund
ori se eschiveaza de la executarea pedepsei,
depistarea bunurilor provenite din activitati
ilegale, colectarea de informatii despre po-
sibile evenimente si/sau actiuni ce ar putea
pune in pericol securitatea statului (art.2 al
Legii nr.59)).

Acelasi lucru se poate spune si despre
categoria de infractiuni in vederea carora se
desfagoara respectivele tehnici speciale, in-
fractiunile grave constituind doar una din
cele cinci categorii de infractiuni prevazute
in Codul penal al RM (art.16). Intrebarea
este simpla — cum raméne cu investigarea
celorlalte categorii de infractiuni?

Siinca o observatie, in definitie lipseste
semnul legalitatii, adica faptul ca masurile sa
fie expres indicate in lege. Conform acestei
definitii, tehnici (masuri) speciale de investi-
gatie se vor considera orice actiuni clandes-
tine de culegere a informatiilor indiferent de
prezenta lor in lege. Prin urmare, va fi foar-
te complicat sa dam o apreciere juridica a
masurilor de investigatie neprevazute legal,
a limitelor acestora si a procedurilor lor de
realizare.

Din cele mentionate anterior, putem
trage urmatoarea concluzie: numarul mare
de definitii reflectat in literatura de specia-
litate vorbeste despre interesul sporit al cer-
cetatorilor de a solutiona problema definirii
masurilor speciale de investigatie, iar lipsa
unitatii de opinii vizavi de acest subiect de-
monstreaza complexitatea acestei probleme.
Fiecare definitie o gasim importantd prin
faptul ca cercetatorii, implicandu-se activ
in studierea problemei vizate, isi fac publi-
ce rezultatele obtinute, ceea ce ne permite sa
intelegem mai bine continutul notiunii de
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ecution) and therefore the problem of legal
means that would make the accomplishment
of the other tasks (prevention, termination)
appears the crimes and the persons who or-
ganize and / or commit them, the detection
of missing persons without trace or those
who hide or dodge from the execution of the
punishment, the detection of the goods from
illegal activities, the collection of informa-
tion about possible events and / or actions
that could endanger the security of the state
(art.2 of Law No.59).

The same can be said about the catego-
ry of offenses for which the respective special
techniques are developed, the serious offens-
es constituting only one of the five categories
of offenses provided in the Criminal Code of
the Republic of Moldova (art. 16). The ques-
tion is simple — what about the investigation
of other categories of crime?

And another observation, in the defini-
tion is missing the sign of legality, meaning
that the measures are expressly indicated in
the law. According to this definition special
investigation techniques (measures) will be
considered any clandestine actions to col-
lect information regardless of their presence
in the law. Therefore, it will be very difficult
to give a legal assessment of the unforeseen
investigative measures, their limits and their
procedures for implementation.

In conclusion: the large number of
definitions reflected in the literature speaks
of the increased interest of the researchers in
solving the problem of defining the special
investigation measures, and the lack of unity
of opinions on this topic demonstrates the
complexity of this problem. We find each
definition important by the fact that the re-
searchers, actively engaging in the study of
the problem concerned, make public their
results which allows us to better understand
the content of the notion of special investiga-
tion measures.

Thus, taking into account the theo-
retical approach of the problem discussed,
the recommendations of the international
institutions, analyzing the current norma-
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masuri speciale de investigatie.

Astfel, tinand cont de abordarea teore-
tica a problemei discutate, de recomandarile
institutiilor internationale, analizand actu-
alul cadru normativ, precum si tinand cont
de esenta activitatii speciale de investigatii,
consideram ca prin notiunea de ,,mdsuri spe-
ciale de investigatii” se intelege actiuni strict
reglementate de legislatie, aplicate autorizat
si confidential de cditre autoritdtile compe-
tente in cadrul sau in afara procesului penal,
in scopul strangerii de informatii necesare
pentru realizarea sarcinilor activitdtii speci-
ale de investigatii.
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