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in ultimii ani, problema criminalitatii in
domeniul exploatarii sexuale a femeilor si copiilor
a constituit subiectul mai multor lucrari si studii
separate realizate de diferiti cercetitori. Cu toate
acestea, nu putem afirma ca problema exploatarii
sexuale s-a dezvoltat teoretic in modul corespunzator.
Inainte de toate, ar trebui si se acorde atentie faptu-
lui ca, pana in prezent, lipseste abordarea uniforma
a notiunii de ,exploatare sexuala”. De asemenea, lip-
seste claritatea in ceea ce priveste criteriile care re-
flecta esenta acestui concept, precum si lista faptelor
penale care contin semnele exploatirii sexuale. Prin
urmare, respectivul articol stiintific urmareste clari-
ficarea conceptelor mentionate supra.

Cuvinte-cheie: exploatare sexuald, trafic de
fiinte umane, trafic de copii, prostitutie, proxenetism,
pornografie infantild etc.

During the recent years the problem of crim-
inality in the field of sexual exploitation of women
and children has been the subject of several separate
works and studies performed by different research-
es. Nevertheless, we cannot say that the problem of
sexual exploitation has theoretically developed prop-
erly. First of all, attention should be paid to the fact
that, to the present moment, there is no uniform ap-
proach to the concept of “sexual exploitation”. There
is also a lack of clarity regarding the criteria that
reflect the essence of this concept, as well as the list
of criminal facts that contain the signs of sexual ex-
ploitation. Therefore, the respective scientific article
presumes to clarify the concepts mentioned above.

Keywords: sexual exploitation, trafficking in hu-
man beings, child trafficking, prostitution, pimping, child
pornography etc.

Introducere. Ideile conceptuale si dis-
pozitiile specifice prevazute in documentele
juridice internationale au fost si raman a fi
principala sursa de inspiratie pentru dez-
voltarea dreptului penal autohton si a cer-
cetarilor stiintifice in domeniul prevenirii si
combaterii fenomenului exploatarii sexuale.
Bazandu-ne pe totalitatea ideilor umanitare
pe care se fundamenteaza reglementarile ju-
ridice internationale ce se refera la contraca-
rarea exploatarii sexuale a femeilor si copii-
lor, putem distinge principalul element care
caracterizeaza esenta sociala si morala a aces-
tui fenomen infractional. De fapt, este vor-
ba despre categoriile de infractiuni, a caror
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Introduction. The conceptual ideas
and the specific provisions provided in in-
ternational legal documents have been and
remain the main source of inspiration for the
development of domestic criminal law and
scientific research in the field of prevention
and combating the phenomenon of sexual
exploitation. Based on the totality of the hu-
manitarian ideas on which the international
legal regulations that refer to the counter-
acting of sexual exploitation of women and
children are founded, we can distinguish the
main element that characterizes the social
and moral essence of this criminal phenom-
enon. As a matter of fact, it is about those
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complexitate, de regula, este insotitd de sco-
pul exploatarii sexuale a femeilor si copiilor.
In Codul penal al Republicii Moldova
lista unor astfel de fapte infractionale se afla
in dispozitiile care prevad raspundere pen-
tru: traficul de fiinte umane in scop de ex-
ploatare sexuala (art. 165 CP), traficul de co-
pii in scopul exploatarii sexuale, comerciale
si necomerciale, implicarii in prostitutie sau
in industria pornografica (art. 206 alin. (1),
lit. a) CP), pornografia infantila (art. 208'
CP), recurgerea la prostitutia practicata de
un copil (art. 208> CP), proxenetismul (art.
220 CP). De asemenea, Codul contraventi-
onal al Republicii Moldova sanctioneaza la
art. 89 practicarea prostitutiei, insa cand este
vorba despre categoriile de persoane care
obtin venituri in urma prostitudrii altei sau
altor persoane, atunci respectivele actiuni se
vor incadra in prevederile art. 220 Cod penal,
constituind infractiunea de proxenetism.
Prin urmare, este important de a clari-
fica trasaturile comune ale acestor manifes-
tari infractionale, fiindca, desi sunt diferite
dupa forma, fiecare regasindu-se intr-un ar-
ticol separat al Codului penal, totusi in reali-
tate faptele infractionale mentionate mai sus
sunt aceleasi in esenta lor sociala si morala.
Metode si materiale aplicate. La ela-
borarea acestui articol a fost folosit materia-
lul doctrinar-teoretic i normativ cu privire la
infractiunile de exploatare sexuald a femeilor
si copiilor. De asemenea, cercetarea respec-
tivului subiect a fost posibila prin aplicarea
mai multor metode de investigare stiintifica
specifice teoriei dreptului si criminologiei:
metoda logica, metoda analizei compara-
tive, analiza sistemica, metoda studiului de
caz etc. Totodatd, au fost analizate lucrarile
savantilor autohtoni, precum si materialele
stiintifice ale doctrinarilor din strainatate.
Rezultate obtinute si discutii. Consta-
tarile succinte facute mai sus ne conduc spre
esenta juridica a exploatarii sexuale, indeo-
sebi a traficului de fiinte umane realizat in
acelasi scop. Dezvaluind continutul acesteia,
este necesar de a aborda si problema obiec-
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categories of crimes, the complexity of which
is usually accompanied by the purpose of
sexual exploitation of women and children.

In the Criminal Code of the Republic
of Moldova the list of such criminal acts is
included in the provisions providing liability
for: trafficking in human beings for the pur-
pose of sexual exploitation (art.165 CC), traf-
ficking of children for the purpose of sexual,
commercial and non-commercial exploita-
tion, involvement in prostitution or in the
pornographic industry (art. 206 paragraph 1,
letter a) CC), child pornography (art. 2081
CC), the use of prostitution practiced by a
child (art. 2082 CC), pimping (art. 220 CC).
Art. 89 of the Contravention Code of the Re-
public of Moldova is sanctioning the prac-
tice of prostitution, but when it comes to the
categories of persons who obtain income as
a result of prostitution in case of one person
or many persons, then the respective actions
will fall within the provisions of art.220 of
Criminal Code, constituting the crime of
pimping.

Therefore, it is important to clarify the
common features of these criminal manifes-
tations, because, although they are different
in form, each being found in a separate arti-
cle of the Criminal Code, however in reality
the criminal acts mentioned above are the
same in their social essence and morality.

Methods and materials applied. The
theoretical and normative doctrinal material
regarding the offences on sexual exploitation
of women and children was used in the elab-
oration of this article. Also, the research of
this subject became possible by applying of
several methods of scientific investigation,
specific to the theory of law and criminology:
logical method, comparative analysis meth-
od, systemic analysis, case study method etc.
At the same time, the works of the local sci-
entists, as well as the scientific materials of
the doctrinaires from abroad were analyzed.

Obtained results and discussions. The
brief ascertainments made above lead us to
the legal essence of sexual exploitation, in



tului principal al atentatului criminal, a carei
protectie este asigurata de normele dreptu-
lui penal. In cazul nostru este vorba despre
libertatea persoanei (un caz particular fiind
libertatea sexuald), care este si un element
esential al tuturor drepturilor omului.

Bazandu-ne pe prevederile art. 25 din
Constitutia Republicii Moldova, putem vor-
bi despre inviolabilitatea libertatii persoanei
ca libertate in comportament, lipsita de ori-
ce constrangere fizica din exterior care poa-
te crea obstacole pentru libera circulatie a
omului, fapt ce l-ar lipsi de posibilitatea de
a actiona in orice domeniu al vietii conform
propriei vointe. Aceste prevederi rezulta si
din art. 3 al Declaratiei Universale a Dreptu-
rilor Omului, art. 9 din Pactul International
cu privire la drepturile civile si politice si art.
5 din Conventia Europeand pentru Apararea
Drepturilor Omului si a Libertatilor Funda-
mentale.

Este necesar de mentionat ca fenome-
nul exploatarii sexuale, indeosebi prin pris-
ma traficului de persoane, nu este altceva
decat o forma a sclaviei moderne, prin care
se incalca prevederile art. 4 paragraful 1 din
Conventia Europeana a Drepturilor Omului,
adica sclavia si conditii similare de aservire.
Acest fapt este bine argumentat de CtEDO
(vezi cazul Rantsev versus Cipru si Rusia [1])
si, din aceste considerente, in prezent nu se
mai pune problema dacd traficul de fiinte
umane este sau nu de domeniul art. 4 din
CEDO.

Hotarérea in cazul mentionat a consti-
tuit premisele instituirii unor obligatii pozi-
tive ale statelor de a elabora un cadru juridic
adecvat si eficient, juridic si administrativ,
de a lua masuri de protectie si de a investiga
traficul in cazul in care acesta s-a produs [2,
p- 58].

Revenind la conceptul ,libertate” in
sensul mentionat mai sus, constatam ca
interpretarea acestuia se regaseste in lucra-
rile mai multor autori [3, p. 43; 4, p. 52; 5, p.
1]. Cu alte cuvinte, libertatea este abilitatea
unei persoane de a actiona independent si
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particular human trafficking for the same
purpose. By revealing its content, it is neces-
sary to address the problem of the main ob-
ject of the criminal attempt, the protection
of which is insured by the norms of criminal
law. In our case it is about the freedom of a
person (sexual freedom in particular), which
is also an essential element of all human
rights.

Based on the provisions of art.25 of the
Constitution of the Republic of Moldova, we
can talk about the inviolability of the person’s
freedom as a freedom of behavior, devoid of
any physical constraint from outside which
can create obstacles for the free movement
of a human, the fact that would deprive him
of any opportunity in any area of life accord-
ing to his own desire. These provisions also
reside from the art.3 of the Universal Decla-
ration of Human Rights, art.9 of the Interna-
tional Covenant on Civil and Political Rights
and art.5 of the European Convention for
the Protection of Human Rights and Funda-
mental Freedoms.

It is necessary to mention that the phe-
nomenon of sexual exploitation, especially
from the point of view of human trafficking,
is nothing more than a form of modern slav-
ery, by which the provisions of art.4, para-
graph 1 of the European Convention on Hu-
man Rights are violated, that is slavery and
similar conditions of servitude. This fact is
well argued by the ECHR (see the case of
Rantsevvs Cyprus and Russia [1]) and for
these reasons the problem arises, whether or
not human trafficking is in the field of art.4
of the ECHR.

The decision in this case set the premis-
es for establishing positive obligations of the
states to develop an adequate, efficient and
administrative framework, to take protective
measures and to investigate the traffic in case
it occurred [2, p. 58].

Returning to the concept of “freedom”
in the sense mentioned above, we find that its
interpretation can be found in the works of
several authors [3, p. 43; 4, p. 52; 5, p. 1]. In
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personal in conformitate cu interesele sale.
Anume aceste valori fundamentale protejate
de Constitutie, in cumul cu alte acte juridice,
impiedica actiunile infractorilor implicati in
exploatarea sexuala a femeilor si copiilor.

Mai exact, este vorba despre formele
socialmente periculoase de incalcare a nor-
melor de comportament din sfera relatiilor
sexuale acceptate de societate, a principi-
ilor si ordinii traditionale a respectivelor
relatii sau, cu alte cuvinte, a contactului se-
xual in general. Despre aceasta, autorul V.
Kovalenko mentioneaza cd, in ciuda tuturor
transformarilor din domeniul valorilor sexu-
al-erotice, existda anumite principii imuabile
ale contactului sexual, indeosebi fiind vorba
despre caracterul benevol si constientiza-
rea contactelor sexuale, neinfaptuirea unor
daune de moralitate publica prin propriul
comportamentul sexual, excluderea din sfera
contactelor sexuale a minorilor, interzicerea
relatiilor sexuale dintre parinti si copii [6, p.
128].

In literatura de specialitate se
mentioneaza, pe buna dreptate, ca sub aspect
conceptual nu este oferitd o notiune juridico-
penala clard a exploatarii sexuale [7, p. 4].
Din aceste considerente, in studiul realizat
la acest capitol este important constatarea
faptului ca lipseste nu doar conceptul juri-
dico-penal al exploatarii sexuale, ci si cel de
naturd criminologica susceptibil sa cuprinda
intregul volum al caracteristicilor sale cheie.

Prin urmare, vom incepe analiza cate-
goriei ,exploatare sexuala” pentru a clarifica
termenii initiali si esenta entitatilor care de-
riva din acestia. In sensul semantic, vorbind
despre termenul ,sex” care rezulta din
sintagma ,exploatare sexuala”, acesta este
interpretat in limba romand ca o totalitate
a caracteristicilor morfologice si fiziologice
care deosebesc fiintele si plantele in doua
categorii distincte: masculi si femele, barbati
sau femei [8, p. 980]. In ceea ce priveste ter-
menul ,sexual”, acesta este definit ca raport
dintre sexe care se refera la viata sexuala [8,
p. 980].
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other words, freedom is the ability of a per-
son to act independently and personally in
accordance with his or her interests. Namely,
these fundamental values protected by the
Constitution, in combination with other le-
gal acts, impede the actions of the offenders
involved in the sexual exploitation.

More specifically, it is about the social-
ly dangerous forms of violation of the norms
of behavior in the sphere of the sexual re-
lations accepted by the society, of the tradi-
tional principles and order of the respective
relations or, in other words, of the sexual
contact in general. Hereof, the author V.
Kovalenco mentions that, in spite of all the
transformations in the field of sexual-erotic
values, there are certain immutable princi-
ples of sexual contact, in particular regarding
the voluntary character and the awareness
of sexual contacts, failure to perform public
morality damages through their own sexual
behavior, exclusion from the sexual contacts
of minors, prohibition of sexual relations be-
tween parents and children [6, p. 128].

It is rightly mentioned in the special-
ized literature, that a clear legal-criminal no-
tion of sexual exploitation is not offered con-
ceptually [7, p. 4]. For these reasons, in the
study accomplished at this chapter it is im-
portant to find that not only the legal-crimi-
nal concept of sexual exploitation is missing,
but also that of a criminological nature that
would encompass the entire volume of its
key features.

Therefore, we will begin the analysis of
the category “sexual exploitation” in order to
clarify the initial terms and the essence of the
entities that derive from them. According to
the semantic meaning, talking about the term
“sex” that results from the phrase “sexual ex-
ploitation”, it is interpreted in Romanian as
a totality of the morphological and physio-
logical characteristics that distinguish being
and plants in two distinct categories: males
and females, men or women [8, p. 980]. As
for the term “sexual” it is defined as the sex
ratio that refers to the sexual life [8, p. 980].



Referitor la semnificatia termenului
~exploatare”, dictionarul explicativ al limbii
romane il interpreteaza ca ,,...profit, tragere
de folos in mod abuziv...” [ 8, p. 359]. Tot
in acest context, exploatarea mai este inter-
pretata ca ,,...obtinere (in mod abuziv) a unui
profit de la o persoana sau dintr-o anumita
situatie, imprejurare etc. (prin mijloace lipsi-
te de scrupule)...” [9], ,....Insusire a rezultate-
lor muncii altora” [10, p. 895].

Sensul implicit al aceleiasi formule ne
permite sa vorbim despre exploatare ca atri-
buire ilegala a rezultatelor muncii altora.
Exploatarea, in acest ultim sens, va constitui
»obiect generic” al respectivului studiu. Evi-
dent ca in cazul nostru exploatarea sexuala
va deveni ,obiect nemijlocit” de cercetare.
Prin urmare, rezultatele muncii altora ar tre-
bui sa fie considerate in acest sens ca venituri
obtinute de catre infractori (subiecti ai ex-
ploatarii), prin insusirea fondurilor primite
ca plata pentru servicii sexuale pe care le ofe-
ra femeile si copiii ce depind de ei (victime
exploatate).

In  contextul celor consemnate,
regretatul profesor Alexandru Borodac con-
firma cele relatate mai sus in manualul sau
de ,Drept penal: partea speciala”, explicand
ca scopul exploatarii sexuale comerciale sau
necomerciale presupune profitarea de relati-
ile sexuale, contrar vointei victimei, in inte-
res material sau alte interese personale [11,
p. 102].

Tot in acest sens, autorii S. Branza si
V. Stati, in manualul de ,,Drept penal: partea
speciald” tatd ca exploatarea sexuald, in

a”, cons
sensul infractiunii de trafic de fiinte umane,
presupune aservirea victimei prin a o obliga
sa presteze in acord cu vointa faptuitorului
unele servicii cu caracter sexual. Referindu-
se la exploatarea sexuald comerciala, acestia
atribuie la ea folosirea victimei in prostitu-
tie, in industria pornografica, pentru masajul
erotic, in reprezentari striptease, in repre-
zentari erotice de alt gen implicand profita-
rea de sexualitatea victimei [12, p. 348]. Ace-
iasi autori, in ,, Tratat de drept penal: partea
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Regarding the meaning of the term
“exploitation”, the explanatory dictionary of
the Romanian language interprets it as “
profit, abusive use ...” [8, p. 359]. Also in this
context, exploitation is also interpreted as ,,...
obtaining (abusively) a profit from a person
or from a certain situation, circumstance etc.
(by unscrupulous means)...” [9], ,,...appro-
priation of the results of the work of others”
[10, p. 895].

The implicit meaning of the same for-
mula allows us to talk about exploitation
as an illegal attribution of the results of the
work of others. The exploitation, in this last
sense, will constitute “generic object” of the
respective study. Obviously, in our case sex-
ual exploitation will become a “direct object”
of research. Therefore, the results of the work
of others should be considered in this regard
as income obtained by the offenders (subject
of exploitation), by appropriating the funds
received as payment for sexual services of-
fered by women and children depending on
them (exploited victims).

In the context of those recorded, pro-
fessor Alexandru Borodac confirms the
ones mentioned above in his handbook on
“Criminal Law: the special part”, explaining
that the purpose of commercial or non-com-
mercial sexual exploitation involves the use
of sexual relations, contrary to the will of vic-
tim, in material or other personal interests
[11, p. 102].

Also in this regard, the authors S.Bran-
za and V.Stati, in the handbook of “Criminal
Law: the special part”, find that sexual ex-
ploitation in the sense of the crime of traf-
ficking in human beings, implies the victim’s
service, by forcing the victim to provide ser-
vices of a sexual nature in accordance with
the will of the perpetrator. Referring to com-
mercial sexual exploitation, they attribute to
it the use of the victim in prostitution, in the
pornographic industry, for erotic massage,
in striptease representations, in erotic rep-
resentations of another kind implying the
sexuality of the victim [12, p. 348]. The same
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speciald”, constata ca prin ,.exploatare sexu-
ala necomerciald” se intelege activitatea care
nu are nici un impact direct asupra marimii
patrimoniului, exprimandu-se in casatorie
(inclusiv poligamicd), concubinaj sau alte
asemenea forme de coabitare, realizate pen-
tru propria consumatie a faptuitorului. Prin
»exploatare sexuald comerciala” se intelege
activitatea aducatoare de profituri, care are
drept urmare majorarea activului patrimoni-
al al faptuitorului, exprimandu-se in folosirea
victimei, prin constrangere, in prostitutie, in
pornografie sau in alte activitati sexuale [13,
p. 482-483].

Exploatarea sexuald, ca forma a trafi-
cului de fiinte umane, in special a femeilor si
copiilor, in opinia unor autori, include: orga-
nizarea prostitutiei, practicarea prostitutiei
in unitatile militare sau in locurile de dislo-
care a fortelor armate, turismul sexual, servi-
cii pornografice (in special, folosirea copiilor
de ambele sexe in acest scop) [14, p. 14].

Aceeasi opinie, dezvaluita prin pris-
ma aspectelor criminologice, o au autorii O.
Bejan si Gh. Butnaru, care sustin ca in cazul
exploatarii sexuale victimele sunt folosite in
special pentru prostitutie, pornografie (filme,
fotografii, imagini cu relatii sexuale transmi-
se in direct pe Internet etc.) sau sex-show-uri
(striptease, diverse dansuri erotice etc.) [15,
p. 26].

Si in literatura de specialitate rusa
exploatarea sexuala este conceputa ca
implicarea  persoanelor in  prostitutie,
pornografie etc. [16, p. 282].

In contextul relatat, este important de
mentionat si faptul ca legislatia internationa-
la nu contine o definitie complexa a acestui
fenomen. Totusi in prevederile Protocolului
de la Palermo se constata cd ,,...exploatarea
include, cel putin, exploatarea prin prostitu-
area unei alte persoane sau alte forme de ex-
ploatare sexuala...” [17]; ,,...toate cazurile de
recrutare, transportare, transfer, adapostire
sau primire a unui copil in scopul exploatarii
sunt considerate trafic de persoane...” [17].
Evident ca acest text nu reprezinta o definitie
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authors, in the “Criminal Law Treaty: the
special part”, affirm that “non-commercial
sexual exploitation” means the activity that
has no direct impact on the size of the es-
tate, expressing itself in marriage (including
polygamy), cohabitation or the likely forms
of cohabitation, made for the perpetrator’s
own consumption. “Commercial sexual ex-
ploitation” means the profit-making activity,
which results in the increase of the perpetra-
tor’s assets, expressing itself in the use of the
victim, by constraint, prostitution, pornog-
raphy or other sexual activities [13, p. 482-
483].

Sexual exploitation, as a form of traf-
ficking in human beings, especially of wom-
en and children, according to some authors,
includes: organizing of prostitution, prac-
ticing of prostitution in military units or in
places of displacement of the armed forces,
sexual tourism, pornographic services (in
particular, the use of children of both sexes
for this purposes) [14, p. 14].

The authors O. Bejan and Gh. Butna-
ru have the same opinion, revealed from the
point of view of criminological aspects, they
argue that in the case of sexual exploitation
the victims are used especially for prosti-
tution, pornography (movies, photos, pic-
tures with sex relations transmitted directly
through the internet etc.) or sex shows (strip-
tease, various erotic dances, etc.) [15, p. 26].

And in Russian specialty literature,
sexual exploitation is conceived as involving
persons in prostitution, pornography etc.
[16, p. 282].

In the related context, it is important
to mention that the international law does
not contain a complex definition of this phe-
nomenon. However, the provisions of the
Palermo Protocol state that “... exploitation
includes, at least, exploitation by prostitution
of another person or other forms of sexual
exploitation ...” [17]; “... all cases of recruit-
ing, transporting, transferring, sheltering or
receiving a child for the purpose of exploita-
tion are considered human trafficking ...”

«
b



propriu-zisd in sensul direct al cuvantului.

Legislatia nationala, de asemenea,
abordeaza exploatarea sexualda in cadrul
conceptului mai larg de ,exploatare a per-
soanei”, reproducand, in esentd, aceasta
formuld, cu anumite concretizari. Astfel,
Codul penal al Republicii Moldova defines-
te exploatarea fiintei umane ca ,recrutarea,
transportarea, transferul, addpostirea sau
primirea unei persoane, cu sau fard con-
simtamantul acesteia, in scop de exploatare
sexuala, comerciala sau necomerciala, prin
munca sau servicii fortate, pentru cersetorie,
in sclavie sau conditii similare sclaviei, de
folosire in conflicte armate sau in activitati
criminale, de prelevare a organelor, tesutu-
rilor si/sau celulelor, precum si de folosire a
femeii in calitate de mama-surogat...” (alin.
(1), art. 165 CP). Totodata, Codul penal au-
tohton incrimineaza separat infractiunea de
trafic de copii, agravand raspunderea penala
in comparatie cu actiunile similare comise
in privinta unei persoane mature. In acest
context, conform prevederilor alin. (1) al art.
206 CP, traficul de copii presupune ,recru-
tarea, transportarea, transferul, adapostirea
sau primirea unui copil, precum si darea
sau primirea unor plati ori beneficii pentru
obtinerea consimtamantului unei persoa-
ne care detine controlul asupra copilului,
in scopul: a) exploatarii sexuale, comerciale
sau necomerciale, in prostitutie sau industrie
pornograficd; b) exploatarii prin munca sau
servicii fortate; b') practicarii cersetoriei sau
altor scopuri josnice; ¢) exploatarii in sclavie
sau in conditii similare sclaviei, inclusiv in
cazul adoptiei ilegale; d) folosirii in conflicte
armate; e) folosirii in activitate criminala; f)
prelevarii organelor, tesuturilor si/sau celu-
lelor umane; h) vanzarii sau cumpararii...”.
Alin. (2), lit. b) al aceluiasi articol prevede o
circumstanta agravanta a traficului de copii
legata de exploatarea sexuald a acestora, fiind
vorba despre actiunile vizate la alin. (1), in-
sotite de abuz si/sau violenta sexuala.

Prin urmare, reiesind din prevederile
legislatiei penale nationale, constatam ca ex-
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[17]. Obviously, this text does not represent
a definition in the direct sense of the word.

National legislation also addresses sex-
ual exploitation within the broader concept
of “exploitation of the person”, essentially re-
producing this formula, with certain concre-
tizations. Thus the Criminal Code of the Re-
public of Moldova defines the exploitation of
the human being as “the recruitment, trans-
portation, transfer, shelter or reception of a
person, with or without his consent, for the
purpose of sexual, commercial or non-com-
mercial exploitation, through forced labor or
services, for begging, in slavery or conditions
similar to slavery, for use in armed conflicts
or in criminal activities, for the collection of
organs, tissues and / or cells, as well as for the
use of women as mother-surrogate ...” (par-
agraph 1, art. 165 CC). At the same time, the
local Criminal Code separately incriminates
the crime of trafficking in children, aggra-
vating the criminal liability in comparison
with the similar actions committed regard-
ing a mature person. In this context, accord-
ing to the provisions of paragraph 1 of the
article 206 of the CC, trafficking in children
involves “recruiting, transporting, transfer-
ring, sheltering or receiving a child, as well
as giving or receiving payments or benefits
to obtain the consent of a person who has
control over the child, for the purpose of: a)
sexual, commercial or non-commercial ex-
ploitation, prostitution or pornographic in-
dustry; b) exploitation through forced labor
or services; b') practicing of begging or other
dirty purposes; c) exploitation in slavery or
in conditions similar to slavery, including in
the case of illegal adoption; d) use in armed
conflicts; e) use in criminal activity; f) remov-
al of human organs, tissues and / or cells; h)
sale or purchase ...”. Paragraph 2, letter b) of
the same article provides an aggravating cir-
cumstance for trafficking in children related
to their sexual exploitation, specifying the
actions referred to paragraph 1, accompa-
nied by abuse and / or violence.

Therefore, based on the provisions of
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ploatarea sexuala, comerciala sau necomer-
ciala, prostitutia si industria pornografica
constituie principalele forme de exploatare
atat in privinta femeilor, cat si a copiilor.

Totusi nu ar fi corect sa afirmam ca ex-
ploatarea sexuala se reduce doar la prostitu-
tie si industria pornografica. Astfel, analiza
actelor normative internationale, nationale
si strdine, inclusiv a practicii judiciare, per-
mite de a referi la alte forme de exploatare
sexuala urmatoarele fapte: hartuirea sexuala
a minorilor, abuzul si violenta sexuala in pri-
vinta unui minor, casatoria fortata, turismul
sexual (inclusiv cel cu copii), ,cyber-sex” vir-
tual cu un minor pentru a stabili o relatie de
incredere cu el in scopul exploatarii sexuale
(»grooming”).

Finalizand analiza succintd a aspecte-
lor care vizeaza latura juridicd a exploatarii
sexuale, in continuare este necesar de a face
anumite incursiuni cu referire la problemele
pe le care le evoca acest fenomen prin prisma
abordarilor existente in literatura de speciali-
tate, inclusiv cea criminologica.

In contextul general de abordare
a esentei exploatarii sexuale, expertii in
domeniu au viziuni diferite referitoare la
unele aspecte specifice ale acestei probleme.
De mentionat cd majoritatea din ei sunt
de acord cu faptul ca respectivul fenomen
cuprinde o totalitate diversa de fapte
infractionale. Cu toate acestea, constatam ca
nu este perceputa uniform lista faptelor pe-
nale care formeaza acest complex infractio-
nal. Insdsi sintagma ,.exploatare sexuald” nu
poate fi consideratd unica utilizata in descri-
erea fenomenului vizat. Uneori, diferiti au-
tori il inlocuiesc cu alti termeni - ,,exploatare
sexuala comerciala” [18, p. 5], ,,sex comercial
ilegal” [19, p. 17] etc. Fara indoiala, o pozitie
solidara este detinuta de experti si oameni de
stiintd atunci cand vine vorba despre traficul
de fiinte umane si de exploatarea sexuala ca
obiectiv principal si interes dominant. Aici
este necesar de adaugat ca tipul respectiv de
proximitate presupune, in esenta, principii
stabile de incadrare juridica si conditii unice
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national criminal law, we ascertain that sexu-
al, commercial or non-commercial exploita-
tion, prostitution and the pornographic in-
dustry are the main forms of exploitation for
both women and children.

However, it would not be fair to say
that sexual exploitation is reduced only to
prostitution and the pornographic industry.
Thus the analysis of international, national
and foreign normative acts, including the ju-
dicial practice, allow to refer to other forms
of sexual exploitation the following facts: sex-
ual harassment of minors, sexual abuse and
violence of a minor, forced marriage, sexual
tourism (including the one with children),
virtual “cyber-sex” with a minor to establish
a trusting relationship with him for the pur-
pose of sexual exploitation (“grooming”).

After completing the brief analysis of
the issues concerning the legal side of sexual
exploitation, it is still necessary to make cer-
tain incursions with reference to the prob-
lems that this phenomenon evokes through
the prism of the existing approaches in the
specialized literature, including the criminal
one.

In the general context of addressing the
essence of sexual exploitation, experts in the
field have different views on some specific
aspects of this issue. It is worth mentioning
that most of them agree with the fact that this
phenomenon comprises the different totality
of criminal facts. However, we find that the
list of criminal facts that make up this crimi-
nal complex is not uniformly perceived. The
very phrase “sexual exploitation” cannot be
considered the only one used to describe the
phenomenon in question. Sometimes, dif-
ferent authors replace it with other terms —
“commercial sexual exploitation” [18, p. 5],
“illegal commercial sex” [19, p. 17] etc. Un-
doubtedly, a supportive position is held by
experts and scientists when it comes to traf-
ficking in human beings and sexual exploita-
tion as the main objective and dominant
interest. It is necessary to add here that the
type of proximity implies, in essence, stable



de tragere la raspundere pentru aceste fapte
infractionale cu caracter interdependent.

Totusi exista mai multe discutii cu pri-
vire la incadrarea juridica a cazurilor de ex-
ploatare sexuald in care o persoana este de
acord sa se implice in mod voluntar in astfel
de activitati sau cand vine cu o initiativa in
acest sens. Cel mai probabil, motiv pentru
astfel de dispute este solutionarea neunifor-
ma a acestei probleme la nivelul reglementa-
rilor internationale.

Revenind la continutul Protocolului
de la Palermo, constatam ca: ,,a) traficul de
persoane presupune recrutarea, transpor-
tul, transferul, adapostirea sau primirea de
persoane, prin amenintare de recurgere sau
prin recurgere la fortd ori la alte forme de
constrangere, prin rapire, fraudd, ingela-
ciune, abuz de autoritate sau de o situatie
de vulnerabilitate ori prin oferta sau accep-
tarea de plati ori avantaje pentru a obtine
consimtamantul unei persoane avand au-
toritate asupra alteia in scopul exploatarii.
Exploatarea contine, cel putin, exploatarea
prin prostituarea unei alte persoane sau alte
forme de exploatare sexuald, munca sau ser-
viciile fortate, sclavia sau practicile analoage
sclaviei, folosirea sau prelevarea de organe;
b) consimtamantul unei victime a traficului
de persoane pentru exploatarea amintitd,
astfel cum este enuntata la lit. a) din prezen-
tul articol, este indiferent atunci cand unul
din oricare dintre mijloacele enuntate la lit.
a) a fost folosit; ¢) recrutarea, transportarea,
transferul, adapostirea sau primirea unui co-
pil in scopul exploatarii este considerata tra-
fic de persoane, chiar daca acestia nu fac apel
la nici unul dintre mijloacele mentionate la
lit. a) din prezentul articol; d) termenul copil
indica orice persoana cu varsta mai mica de
18 ani” [20].

Prin urmare, in textul acestui act nor-
mativ este identificatd o pozitie clara a legiu-
itorului legata de exploatarea sexuala (in-
clusiv in cadrul traficului de fiinte umane),
recunoscutd ca atare numai in cazul in care
victima este implicata in acest proces impo-
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principles of legal classification and unique
conditions for taking responsibility for these
criminal acts of interdependent character.

However, there are several discussions
regarding the legal classification of sexual ex-
ploitation cases in which a person agrees to
voluntarily engage in such activities or when
a person comes with an initiative in this re-
gard. Most likely, the reason for such dis-
putes is the patchy solution of this problem
at the level of international regulations.

Returning to the content of the Paler-
mo Protocol, we notice that: “a) trafficking in
persons involves the recruitment, transport,
transfer, shelter or reception of persons, by
threat or by recourse to force or other forms
of compulsion, through kidnapping, fraud,
deception, abuse of authority or a situation
of vulnerability or through the offering or
acceptance of payments or benefits to ob-
tain the consent of a person having authority
over another for the purpose of exploitation.
Exploitation includes, at least, exploitation
by prostitution of another person or oth-
er forms of sexual exploitation, forced la-
bor, or services, slavery or practices similar
to slavery, use or removal of organs; b) the
consent of a victim of human trafficking for
the exploitation mentioned before, as stated
by letter a) from this article, indifferently if
any of the means mentioned by letter a) was
used; c) the recruitment, transport, transfer,
shelter or reception of a child for the purpose
of exploitation is considered human traffick-
ing, event if they do not appeal to any of the
means mentioned by letter a) of this article;
d) the term of child indicates any person un-
der the age of 18 years” [20].

Therefore, in the text of this normative
act a clear position of the legislator relat-
ed to the sexual exploitation (including the
trafficking in human beings) is identified,
recognized as such only if the victim is in-
volved in this process against the will, forced
to do that. Taking into account the excep-
tion formulated by the letter ¢) from art.3 of
the mentioned Protocol, which refers only to
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triva vointei sale, in mod fortat. Luand in
considerare exceptia formulata la lit. ¢) din
art. 3 al Protocolului mentionat ce se refera
doar la copii, concluzia nu poate fi decat una
singura: consimtamantul unui adult elimina
problema exploatarii. Cu alte cuvinte, acor-
dul persoanei mature va exclude semnele ex-
ploatarii sexuale.

Diametral opus este solutionatd aceasta
problema in Conventia ONU pentru supri-
marea traficului de persoane si a exploatarii
prostituirii semenilor din 1949, care preve-
de in art. 1 urmatoarele: , Partile la prezenta
Conventie decid pedepsirea oricérei persoa-
ne care, pentru a satisface pasiunile altuia: 1)
ademeneste, atrage sau indeamna, in vederea
prostituarii, o altd persoana, chiar si cu con-
simtamantul acesteia; 2) exploateaza prosti-
tutia unei alte persoane, chiar cu consimta-
mantul acesteia” [21].

In contextul celor mentionate, precizim
cd nu ne-am pus ca scop revizuirea aspectelor
legate de teoria dreptului international care
vizeaza problema fortei juridice comparative
expusd in doud documente contradictorii.
Totusi este important de subliniat faptul ca
o astfel de disonantd juridica influenteaza
semnificativ pozitiile oamenilor de stiinta
atunci cand este vorba despre evaluarile
actiunilor legate de exploatarea sexuala in
functie de vointa victimei.

Concluzii. Toate argumentele de mai
sus cu privire la natura juridica a fenome-
nului abordat ne permit sa oferim o formula
care reflecta notiunea, esenta si principalele
caracteristici ale ,exploatarii sexuale” a fe-
meilor si copiilor. Astfel, este vorba despre
folosirea, de reguld sistematicd si in scop de
profit, a femeilor si copiilor in prostitutie, in
industria pornograficd sau in alte activititi cu
caracter sexual, prin aplicarea diferitor meto-
de de constrangere sau prin profitarea de anu-
mite conditii in care victima nu are libertatea
sau capacitatea de a lua decizii in acest sens.

De mentionat ca majoritatea autori-
lor care au studiat aceasta problema ajung la
concluzia privind necesitatea introducerii in
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children, the conclusion can be only one: the
consent of an adult eliminates the problem
of exploitation. In other words, the consent
of the mature person will exclude the signs of
sexual exploitation.

The same problem is oppositely solved
by the UN Convention for the Suppression
of Human Trafficking and Exploitation for
Prostitution from 1949, which provides in
art.1 the following: “The Parties to this Con-
vention decide to punish any person who,
in order to satisfy the passions of another:
1) through enticement, allurement and ex-
hortation, for the purpose of prostitution
involves another person, even with his / her
consent ; 2) exploits the prostitution of an-
other person, even with his or her consent”
[21].

In the above mentioned context, we
should notice that we did not aim to review
the aspects related to the theory of interna-
tional law regarding the problem of compar-
ative legal force set out in two contradictory
documents. However, it is important to point
out that such legal dissonance significantly
influences the positions of scientists when it
comes to evaluating actions related to sexual
exploitation according to the victim’s will.

Conclusions. All the above arguments
regarding the legal nature of the phenom-
enon addressed allow us to offer a formula
that reflects the notion, the essence and the
main characteristics of the “sexual exploita-
tion” of women and children. Thus, it is about
the use as a systematic and for profit purpose,
of women and children in prostitution, in the
pornographic industry or in other activities of
a sexual nature, by applying different methods
of constraint or by taking advantage of certain
conditions in which the victim does not have
the freedom or capacity to make decisions in
this regard.

It is worth mentioning that most of
the authors who have studied this problem
come to the conclusion regarding the need
to introduce in the criminal law special rules
establishing liability for sexual exploitation.



legislatia penald a normelor speciale ce stabi-
lesc raspundere pentru exploatarea sexuala.

O alta problema esentiala este necesita-
tea distingerii conceptelor ce vizeaza exploa-
tarea sexuala si exploatarea sexuald comer-
ciala.

Asadar, in opinia noastra, exploatarea
sexuala comerciald are ca scop final obtine-
rea beneficiului material (patrimonial, finan-
ciar) in urma exploatarii, victimele acesteia
fiind atat adultii, cat si copiii. Abordand in
mod special problema exploatarii sexuale a
copiilor, expertii straini subliniaza adesea ca-
racterul comercial al acestui fenomen.

Asa cum mentiona M. Hecht in cadrul
celui de al Treilea Congres Mondial impotri-
va exploatarii sexuale a copiilor si adolescen-
tilor, care a avut loc la 25-28 noiembrie 2008
la Rio de Janeiro (Brazilia), exploatarea sexu-
ala comerciala constituie o incalcare grava a
drepturilor copiilor. Aceasta include hartui-
rea sexuald din partea adultilor si remunera-
rea baneasca sau sub o alta forma a copilului
sau a persoanei terte (ori a grupului de indi-
vizi). Copilul este tratat ca un obiect sexual
si comercial. Exploatarea sexuald comerciala
a copiilor este o modalitate de constrangere
si violenta impotriva lor, fiind considerata ca
munca fortata si o forma contemporana de
sclavie [18, p. 6].

In sensul celor mentionate mai sus,
constatdm ca exploatarea sexuald comerciala
difera semnificativ de formele de exploatare
cu caracter sexual in care autorul infractiu-
nii nu urmareste obtinerea obligatorie a unui
beneficiu material.

In cazul exploatirii sexuale a copilului
de catre adult ,beneficiile” pot avea un ca-
racter nepartimonial, insa exploatarea mi-
norului oricum are loc, intrucat folosirea co-
pilului, pe de o parte, satisface nevoile unui
anumit grup de adulti, iar pe de alta parte,
aceasta implicare cauzeaza prejudicii fizice
sau morale grave, de multe ori ireversibile,
personalitatii minorului.

Pentru a nu ne repeta in privinta unor
aspecte evidente, si anume absenta compo-
nentei materiale, consideram util de a spe-
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Another essential issue is the need to
distinguish between concepts related to sex-
ual exploitation and commercial sexual ex-
ploitation.

Therefore, in our opinion, the com-
mercial sexual exploitation has the final aim
to obtain the material benefit (patrimonial,
financial) as a result of exploitation, its vic-
tims being both adults and children. Deal-
ing with the issue of sexual exploitation of
children, foreign experts often emphasize the
commercial nature of this phenomenon.

As M. Hecht mentioned during the
Third World Congress against the sexual
exploitation of children and teenagers, held
on November 25-28, 2008 in Rio de Janeiro
(Brazil), commercial sexual exploitation is
a serious violation of the rights of the child.
This includes sexual harassment by adults
and monetary or other remuneration of the
child or the third person (or a group of indi-
viduals). The child is treated as a sexual and
commercial object. The commercial sexual
exploitation of children is a form of coercion
and violence against them, being considered
forced labor and a contemporary form of
slavery [18, p. 6].

For the above mentioned purposes, we
notice that commercial sexual exploitation
differs significantly from the forms of sexual
exploitation in which the perpetrator of the
crime does not seek to obtain a material ben-
efit.

In the case of the sexual exploitation
of the child by the adult “the benefits” may
be non-impartial, but the exploitation of the
child anyway takes place, since the use of the
child, on the one hand, satisfies the needs of
a certain group of adults, and on the other
hand, this involvement causes serious phys-
ical or moral damage, often irreversible, to
the minor’s personality.

In order to avoid the repetition regard-
ing obvious aspects, and namely the absence
of the material component, we consider it
useful to specify that exploitation options
“without material interest”, compared to the
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cifica faptul ca optiunile de exploatare ,fara
interes material”, in comparatie cu cel co-
mercial, este mult mai restrans.

Totodata, constatam cd, potrivit norme-
lor de drept international, obtinerea venituri-
lor din prostitutie se considera infractiune.
De mentionat ca si legislatia nationald preve-
de raspundere penald pentru comiterea unor
astfel de fapte (art. 220 CP). In acest sens, exis-
tenta unor norme care reflecta o asemenea
atitudine fata de persoanele care obtin veni-
turi din prostitutie pare a fi justificata, fiind-
ca aceasta corespunde realitatilor cotidiene si
tendintelor negative de consolidare a crimina-
litatii in domeniul exploatarii sexuale.

Si in literatura de specialitate rusa, ex-
pertii in domeniu au subliniat de mai multe
ori necesitatea incriminarii faptelor legate de
obtinerea unor venituri din prostitutie de ca-
tre persoanele terte [22, p. 41].

Printre altele, ni se pare ambigua abor-
darea problemei ce vizeaza delimitarea trafi-
cului de fiinte umane in scop de prostitutie si
exploatarea prostitutiei. Astfel, I. Izmailova,
in lucrarea sa dedicata acestei probleme se
concentreaza asupra faptului ca in Conven-
tia din 1949 nu sunt bine concepute o serie
de probleme, cum ar fi, de exemplu, faptul ca
termenul ,,prostitutie” este utilizat alaturi de
»trafic de persoane”, ca fenomene omogene,
similare [23, p. 16].

Cu toate acestea, mai tarziu, acelasi au-
tor subliniaza ca atunci cand raportam pros-
titutia la domeniul traficului de fiinte uma-
ne este necesar sa se indice ca nu este vorba
doar despre prostitutie, ci despre prostitutie
fortata... [23, p. 16].

In opinia noastri, acest punct de
vedere este discutabil. Documentele juridice
internationale interpreteaza prostitutia si
traficul de fiinte umane ca fenomene distincte,
insa corelatia stransa a lor este argumentata
prin faptul ca prostitutia si exploatarea
prostitutiei constituie unul din principalele
scopuri ale traficului de fiinte umane.
Totodata, daca un astfel de scop nu ar exista,
traficul de persoane nu ar avea asemenea di-
mensiune agresiva si arie de extindere.

commercial one are much narrower.

At the same time, we observe that, ac-
cording to the rules of the international law,
obtaining income from prostitution is con-
sidered a crime. It should be mentioned that
national law also provides criminal liability
for such actions (art. 220 CC). In this sense,
the existence of norms that reflect such an
attitude towards the people who obtain in-
come from prostitution seems to be justified,
because it corresponds to the daily realities
and the negative tendencies to increase the
crime in the field of sexual exploitation.

Also in the Russian literature, experts
in the field have repeatedly emphasized the
need to incriminate the facts related to ob-
taining of income from prostitution by the
third parties [22, p. 41].

Among other things, we find it ambig-
uous to tackle the problem of delimiting traf-
ficking in human beings for the purpose of
prostitution and exploitation of prostitution.
Thus, I. Izmailova, in her work dedicated to
this problem focuses on the fact that in the
Convention from the year 1949 a number of
problems are not well conceived, such as, for
example, the fact that the term “prostitution”
is used in conjunction with “trafficking in
persons”, as homogeneous and similar phe-
nomena [23, p. 16].

However, later, the same author points
out that when reporting prostitution in the
field of human trafficking, it is necessary to
indicate that it is not just about prostitution,
but about forced prostitution ... [23, p. 16].

In our opinion, this point of view is
contestable. International legal documents
interpret prostitution and trafficking in hu-
man beings as distinct phenomena, but their
close correlation is argued by the fact that
prostitution and exploitation of prostitution
are one of the main purposes of trafficking
in human beings. At the same time, if such
a purpose did not exist, human trafficking
would not have such an aggressive dimen-
sion and extension area.
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