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La general vorbind, investigatiile speciale
constituie un gen de activitate umana a carei me-
nire sociala consta in relevarea si curmarea promp-
td a amenintarilor la adresa securitatii valorilor
cetateanului si statului de drept prin mijloace netra-
ditionale de culegere a informatiilor. Acest gen de
activitate este privit cu admiratie atunci cand acti-
oneaza in beneficiul intregii societati si, invers, este
dispretuit daca serveste anumitor grupuri de intere-
se. Atunci cand nivelul de securitate al cetateanului
nu se ridica la inaltimea asteptarilor, se cuvine sa
identificam si sa solutionam problemele ce impiedica
buna functionare a serviciilor speciale de investiga-
tii, acesta de fapt si fiind scopul prezentului articol.

Cuvinte-cheie: activitate speciald de investigatii,
mdsuri speciale de investigatii, utilizare rezultate ASI,
tehnici speciale de investigare, infractiune, raspunde-
re penald, temei, proces penal, urmdrire penald, probe,

Generally speaking, special investigations are
a kind of human activity whose social purpose is to
detect and promptly end the threats to the security of
the values of the citizen and the rule of law through
non-traditional means of collecting information.
This type of activity is viewed with admiration when
it acts for the benefit of the whole society and, con-
versely, it is despised if it serves certain interest
groups. When the security level of the citizen does
not rise to the expectations, it is appropriate to iden-
tify and solve the problems that prevent the proper
functioning of the special investigation services; this
is actually the purpose of this article.
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investigative measures, use SIA results, special investi-
gative techniques, criminal offense, criminal liability,
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mandat de securitate.

Introducere. Reforma juridica din
2012 in domeniul investigatiilor speciale a
schimbat din temelie conceptul acestui gen
de activitate, transformandu-l dintr-unul
pro-activ, axat pe obtinerea operativa a infor-
matiilor necesare in vederea neadmiterii le-
zarii celor mai de pret valori sociale, in speci-
al neadmiterea producerii infractiunilor, sau
altfel spus pentru realizarea in egala masura
a tuturor sarcinilor stabilite de lege (art.2)
[19] (relevarea atentatelor criminale, preve-
nirea, curmarea, descoperirea infractiunilor
si a persoanelor care le organizeazd sau le
comit etc.), in altul reactiv, focusat pe colec-
tarea post-factum a probelor in vederea rea-

Introduction. The legal reform of 2012
in the field of special investigations has fun-
damentally changed the concept of this type
of activity, transforming it from a pro-active
one, focused on obtaining the necessary in-
formation quickly in order not to admit the
injury of the most valuable social values, es-
pecially the non-admission of production of
crimes, or in other words for carrying out
equally all the tasks established by law (art.2)
[19] (detecting criminal attacks, preventing,
stopping, detecting crimes and persons or-
ganizing or committing them, etc.), in an-
other reactiv focused on the post-factum
collection of evidence in order to carry out



lizarii doar a unei singure sarcini - cercetarea
si descoperirea infractiunilor deja comise. Ca
urmare, eficacitatea serviciilor speciale de
investigatii s-a redus considerabil, iar lumea
criminala s-a simtit mai in siguranta [21].

Drept reactie la situatia nou-creatd,
prin Decizia Comisiei securitate nationala,
aparare si ordine publica CSN/7 nr. 257 din
10 iunie 2015, s-a decis ca Guvernul, prin in-
termediul Ministerului Justitiei, sa creeze un
grup de lucru si sd inainteze, conform pro-
cedurii stabilite, un proiect de lege menit sa
imbunatateasca actuala stare de lucruri din
domeniul investigatiilor speciale reiesind din
problemele identificate in aplicarea legislatiei
corespunzatoare.

In urma activitatii respectivului grup de
lucru au fost identificate mai multe probleme
ramase actuale si astazi. Solutiile identificate
au fost materializate in mai multe proiecte
de lege menite sa ajusteze legislatia nationa-
la in acest domeniu, totusi, pana in prezent,
niciunul nu a fost prezentat Parlamentului.
Reprezentantul Ministerului Justitiei in fie-
care an comunica Comisiei Parlamentului
despre activitatea grupului de lucru, insa din
cauza diversitatilor de viziuni contradictorii
proiectul in cauza nu a fost definitivat.

Propriile cercetari si analize ne-au per-
mis sa solutionam o parte din aceste proble-
me, despre ele vom discuta putin mai jos,
insa cel mai important este faptul ca deficitul
abordarilor teoretice in baza legislatiei na-
tionale produc, pe cale de consecinta, efec-
te negative atat sub aspectul calitatii actului
normativ, cat si in privinta eficientei comba-
terii criminalitatii. Acesta a fost motivul de
baza care ne-a provocat sa lansam mai multe
proiecte de cercetare, unele din ele devenind
chiar teme de disertatie.

Este imbucurator faptul ca in ultima
perioada tot mai multi cercetdtori se implica
activ in abordarea stiintifica a diferitor su-
biecte ale activitatii speciale de investigatii,
acoperind astfel deficitul inca prea mare de
literatura de specialitate autohtona. Salutam
si pe cei care au reusit deja sa sustina teze-
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only one task - the investigation and discov-
ery of the crimes already committed. As a re-
sult, the effectiveness of the special investiga-
tion services decreased considerably, and the
criminal world felt more secure [21].

As a reaction to the new situation cre-
ated by the Commission Decision on nation-
al security, defense and public order CSN / 7
No. 257 from June 10, 2015, it was decided
that the Government, through the Ministry
of Justice, would set up a working group and
submit, according to the established proce-
dure, a draft law aimed at improving the cur-
rent state of affairs in the field of special in-
vestigations based on the problems identified
in the legislation.

As a result of the activity of the respec-
tive working group, several remaining cur-
rent problems have been identified today.
The identified solutions have been materi-
alized in several bills aimed at adjusting the
national legislation in this area, however, so
far, none have been presented to Parliament.
The representative of the Ministry of Justice
every year communicates to the Parliament’s
Commission about the work of the working
group, but due to the diversity of conflicting
views, the project in question has not been
finalized.

Our own research and analysis have
allowed us to solve some of these problems,
about which we will discuss a little below,
but the most important is that the deficien-
cy of the theoretical approaches based on the
national legislation produces, consequently,
negative effects both under the aspect quali-
ty of the normative act, as well as, regarding
the efficiency of combating crime. This was
the basic reason that prompted us to launch
more research projects, some of them be-
coming dissertation topics.

It is encouraging that lately more and
more researchers are actively involved in the
scientific approach of different subjects of the
special investigation activity, thus covering
the still too great deficit of native literature.
We also welcome those who have already
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le de doctor in domeniul activitatii speciale
de investigatii dar si pe cei care urmeaza sa
demonstreze capacitatile si abilitatile de cer-
cetator.

Metodologia studiului derivd din
scopul indicat in adnotarea acestei lucrari,
aplicand metodele traditionale de cerceta-
re: logica, gramaticala, istoricd, observatiei,
sistemica, deductiei si inductiei, precum si
metoda sintezei i comparatiei. Studiul re-
prezintda o abordare a celor mai importante
probleme in domeniul activitatii speciale de
investigatii si sunt prezentate propriile solu-
tii in speranta ca vor fi luate in calcul la per-
fectionarea cadrului legal din acest domeniu.

Rezultate obtinute si discutii. Acti-
vitatea speciald de investigatii sau operativa
de investigatii, asa cum se numea anterior,
dintotdeauna a atras ca un magnet multiple
intrebari ramase adeseori fara raspuns. Anu-
me specificul sau tainic de operare si culege-
re a informatiilor, precum si imperativul de
a pastra in secret fata de ochiul public meto-
dologia si tactica de actiune, a fost si ramane
motivul principal care impiedicd solutiona-
rea transparenta a respectivelor probleme.

De la proclamarea independentei Re-
publicii Moldova si pana in prezent dome-
niul activitatii speciale de investigatii a fost
reglementat de doua legi speciale care au ac-
tionat in perioade diferite: prima — din 1994
pana in 2012 (Legea nr.45 cu privire la ac-
tivitatea operativa de investigatii) si a doua
— din 2012 panad in prezent (Legea nr.59 cu
privire la activitatea speciald de investigatii).

Daca ne intrebam care dintre aceste
legi este mai buna, firesc ar fi sa optam pen-
tru ultima, deoarece totul in jurul nostru
tinde spre perfectiune si legislatia inclusiv.
Réaspunsul nostru insa este urmatorul - ,,de-
pinde”. Depinde cum privim lucrurile, de-
pinde de unghiul de vedere, depinde de cine
face aprecierea, depinde de scopul urmarit
etc.

Cert este faptul ca prima lege a fost ela-
borata la rascrucea dintre apusul statului so-
vietic si rasaritul gandirii statului de drept, in

succeeded in supporting the doctoral theses
in the field of special investigative activity,
but also those who are going to demonstrate
the capabilities and abilities of the research-
er.

The methodology of the study derives
from the purpose indicated in the annota-
tion of this article, applying the traditional
research methods: logic, grammar, history,
observation, systemic, deduction and induc-
tion, as well as the method of synthesis and
comparison. The study represents an ap-
proach of the most important problems in
the field of special investigation activity and
their own solutions are presented in the hope
that they will be taken into account when
improving the legal framework in this field.

Results obtained and discussions.
The special investigative or operative investi-
gative activity, as it was previously called, has
always attracted as many questions and often
unanswered questions as a magnet. Namely
its secret specificity of operation and collec-
tion of information, as well as the imperative
to keep the methodology and tactics of ac-
tion secret to the public eye, was and remains
the main reason that prevents the transpar-
ent solution of these problems.

Since the proclamation of the inde-
pendence of the Republic of Moldova and
until now the field of special investigation
activity has been regulated by two special
laws that acted in different periods: the first
- from 1994 to 2012 (Law No.45 on the op-
erative investigation activity) and the second
from 2012 to present (Law No.59 on the spe-
cial investigation activity).

If we wonder which of these laws is
better, it would be natural for us to opt for
the latter, because everything around us
tends to perfection and the legislation also.
But our answer is — “it depends”. It depends
on how we look at things, it depends on the
point of view, it depends on who makes the
assessment, and it depends on the purpose
pursued.

It is certain that the first law was made



conditii de criza de timp i in lipsa suportului
teoretico-stiintific in stil democratic. Pe ma-
sura aspirarii tdndrului nostru stat la valorile
si rigorile europene au fost scoase in evidenta
unele carente ale respectivei legi, care intr-
un final au fost contestate la CEDO, fiind
vorba despre Cauza Iordache si altii contra
R. Moldova. Fondul cauzei l-a constituit lip-
sa in lege a suficientelor garantii contra even-
tualelor abuzuri privind aplicarea masurilor
operative de investigatii, in special discutan-
du-se despre interceptari.

Drept reactie, in 2012 a urmat abro-
garea Legii nr.45 si adoptarea Legii nr.59
valabila si astazi. Este important sa mentio-
nam ca noua lege a aparut practic in aceleasi
conditii ca si legea anterioara, fara dezbateri
stiintifice si cu un deficit inca prea mare de
literatura de specialitate, putinele cercetari
si observatii care reusisera totusi sa vada lu-
mina tiparului ramanand si ele oculte pentru
autorii respectivului proiect de lege.

Prea s-au straduit respectivii autori cu
stabilirea garantiilor contra unor eventuale
abuzuri. Aplicarea masurilor speciale de in-
vestigatii (vorbim de cele eficiente legate de
interceptari) a fost limitata la maxim, ele fi-
ind permise doar in cadrul urmaririi penale,
adica dupa ce infractiunea a avut loc atunci
cand eficienta respectivelor masuri este mi-
nima sau chiar egala cu zero.

Desi actuala lege comparativ cu pri-
ma este mai bogatad sub aspect textual, totusi
aceasta limiteaza esential potentialul anticri-
minogen al activitatii speciale de investiga-
tii. Prin urmare, raspunzand la intrebarea de
mai sus (Care lege este mai buna?), putem
spune: din perspectiva lumii criminale actu-
ala lege este mai buna, pentru ca le asigura
mai multe garantii si pot sa actioneze mai li-
ber, iar din punctul de vedere al serviciilor
speciale de investigatii menite s combata
criminalitatea prin identificarea si curmarea
in faza incipientd a amenintarilor la adresa
bunastarii cetateanului tarii noastre aceasta
lege comparativ cu prima se pozitioneaza
mult sub nivelul asteptarilor.
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at the crossroads between the sunset of the
Soviet state and the emergence of the rule of
law, in times of crisis and in the absence of
theoretical-scientific support in a democratic
style. As the aspiration of our young state to
European values and rigor, some misguid-
ed laws were highlighted, which were finally
challenged at the ECHR (Iordache and oth-
ers against Moldova). The substance of the
case was the lack in law of sufficient guar-
antees against possible abuses regarding the
application of the operative measures of in-
vestigations, especially discussing about in-
terceptions.

As areaction in 2012, the repeal of Law
No.45 and the adoption of Law No.59, valid
today, followed. It is important to mention
that the new law appeared practically un-
der the same conditions as the previous law,
without scientific debates and with a still too
large a deficit of specialized literature, the
few researches and observations that never-
theless managed to see the light of the pat-
tern and remained hidden for the authors of
the respective draft law.

The authors have tried “very hard” to
establish guarantees against possible abus-
es. The application of the special investiga-
tive measures (we speak of the effective ones
related to the interceptions) was limited to
the maximum, they being allowed only in
the criminal prosecution, that is, after the
crime took place, when the efficiency of these
measures is minimal or even equal to zero.

Although the current law compared to
the first law is richer in textual aspect, how-
ever this essentially limits the anti-criminal
potential of the special investigation activi-
ty. Therefore, answering the above question
(Which law is better?), We can say: from the
perspective of the criminal world, the cur-
rent law is better, because it provides them
with more guarantees and they can act more
freely, and from the point of view of special
investigation services meant to combat crime
by identifying and ending in the early stages
of threats to the welfare of the citizen of our
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Mai mult text de lege nu este neapa-
rat un indicator al calitatii acesteia. Calitatea
legii se apreciaza prin claritate, simplitate,
consecventa si coerenta, ori tocmai aceste ca-
racteristici nu sunt specifice actualelor pre-
vederi juridice in domeniul activitatii specia-
le de investigatii.

Reforma din 2012 in domeniul activi-
tatii speciale de investigatii s-a facut in nu-
mele protectiei drepturilor cetateanului la-
sandu-] neprotejat in fata pericolelor care ii
ameninta cele mai de pret valori si dreptul la
un trai decent. Ar fi un neadevar sa spunem
ca astazi, comparativ cu perioada de pana la
reforma, cetateanul R. Moldova se simte mai
in sigurantd si cu mai multa sperantd de via-
ta, sau tocmai din cauza sporirii criminali-
tatii si diminuarii competentei serviciilor de
investigatii societatea isi pierde tot mai mult
increderea in eficienta organele de drept.

Cu titlu de concluzie, putem mentiona
ca reforma activitatii speciale de investigatii
a produs mai multe probleme decét a adus
solutii.

In continuare nu vom vorbi despre in-
treg spectrul de probleme, deoarece este prea
mare si depagseste limitele acestui gen de lu-
crari. Ne vom axa in special pe problemele
cu caracter general, ori solutionarea proble-
melor generale isi pune amprenta si asupra
problemelor mai inguste. Un moto filosofic
spune cam asa: ,,Cine se apucd sd rezolve pro-
bleme private fird a le hotdri in prealabil pe
cele generale acela inevitabil, la fiecare pas, in
mod incongtient se va «intepa» de acele pro-
bleme generale”.

Pe parcursul carierei de cercetator in
domeniul investigatiilor speciale am iden-
tificat diverse probleme si cu ocazia intru-
nirilor, conferintelor, meselor rotunde am
inaintat solutiile corespunzatoare si, se pare
ca unele din ele au fost luate in considerare,
altele, probabil, inca nu au ajuns pana la fac-
torii de decizie. In cele ce urmeaza vom face
o sinteza a problemelor identificate si soluti-
ilor propuse.

Asadar, prima problema si probabil si

country this law compared to the first is well
below the expectations level.

Much legal text is not necessarily an in-
dicator of its quality. The quality of the law is
appreciated by clarity, simplicity, consisten-
cy and coherence, or precisely these charac-
teristics are not specific to the current law re-
garding the special activity of investigations.

The reform of 2012 in the field of spe-
cial investigative activity was done in the
name of protecting the rights of the citizen,
but, left the citizen unprotected in the face
of the dangers that threaten his most valua-
ble values and the right to a decent living. It
would be untrue to say that today, compared
to the period until the reform, the citizen
of the Republic of Moldova feels safer and
with more life expectancy. Due to increas-
ing crime and diminishing the competence
of the investigation services, the society is
losing more and more confidence in the effi-
ciency of law enforcement agencies.

In conclusion, the reform of the special
investigation activity produced more prob-
lems than it brought solutions.

Next, we will not talk about the whole
spectrum of problems; because, it is too large
and goes beyond the limits of this kind of
work. We will focus in particular on prob-
lems of a general nature, or the solution of
general problems will have its mark on nar-
rower issues. A philosophical motto says
something like this: “Whoever sets out to
solve private problems without first deciding
the general ones that inevitably, at every step,
unconsciously, will hit him of those general
problems”.

During my research career in the field
of special investigations I identified various
problems and at the meetings, conferences,
round tables I submitted the appropriate
solutions and it seems that some of them
have been taken into consideration, others,
probably have not reached the factors of de-
cision. In the following we will make a syn-
thesis of the identified problems and the pro-
posed solutions.



cea mai importanta tine de valorificarea in-
suficienta a potentialului activitatii speciale
de investigatii capabil sa realizeze real un
sir intreg de sarcini foarte importante, nece-
sare si utile pentru statul de drept spre care
aspird sa devina Republica Moldova, fiind
vorba despre relevarea, prevenirea, curma-
rea, cercetarea si descoperirea infractiunilor,
asigurarea securitatii statului, identificarea si
cautarea persoanelor vinovate de comiterea
infractiunilor si a celor care se sustrag de la
raspundere penala, cautarea persoanelor dis-
parute fard urma etc.

Problema este ca, desi legislatia actua-
la prevede un nomenclator bogat de masuri
speciale de investigatii menite sd satisfaca
sarcinile indicate mai sus, in total fiind vorba
de 20 de masuri, trebuie sa evidentiem faptul
ca majoritatea din ele, fiind si cele mai efici-
ente, sunt concentrate pe realizarea unei sin-
gure sarcini, cercetarea si descoperirea infrac-
tiunilor, aceasta realizandu-se doar in cadrul
urmaririi penale si doar dupa ce infractiunea
s-a comis, celelalte sarcini raméanand fara su-
port eficient de realizare.

Astfel, importanta activitatii speciale
de investigatii la etapa actuala este nevalorifi-
cata si diminuata, serviciile speciale de inves-
tigatii fiind private de instrumentele juridice
eficiente de culegere a informatiilor si inter-
ventie promptd in vederea curmarii actului
criminal.

Pentru solutionarea corectd a acestei
probleme propunem o abordare cronologi-
cd a circumstantelor in care aceasta a aparut,
deoarece numai intelegand corect toate con-
ditiile problemei putem gasi si solutia veri-
dica.

Pornind de la axioma o persoand infor-
mata este o persoand protejatd, mentionam
faptul ca investigatiile speciale (operative)
formeaza un instrument foarte puternic si
eficient de informare, de acumulare a infor-
matiilor si care, in mod normal, intr-un stat
de drept, ar trebui sa foloseasca in scopuri
utile pentru intreaga societate, in primul
rand pentru combaterea infractiunilor, dar
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The first problem and probably the
most important one is the insufficient use of
the potential of the special investigation ac-
tivity, potential that would be able to actually
carry out a whole series of very important,
necessary and useful tasks for the rule of law
that aspires to become the Republic of Mol-
dova. It is about detecting, preventing, inves-
tigating and detecting crimes, ensuring state
security, identifying and searching for per-
sons guilty of committing crimes and those
who evade criminal liability, searching for
missing persons without trace.

Although the current legislation pro-
vides a rich nomenclature of special inves-
tigative measures designed to meet the tasks
indicated above (20 measures), we must em-
phasize that the majority of them, being the
most effective ones, are focused on carrying
out a single task, research and the discov-
ery of the crimes, this being realized only in
the criminal prosecution and only after the
crime was committed. The other tasks re-
main without effective support.

Thus, the importance of the special in-
vestigation activity at the present stage is un-
qualified and diminished, the special investi-
gation services being deprived of the efficient
legal instruments for collecting information
and prompt intervention to end the criminal
act.

For the correct solution of this prob-
lem we propose a chronological approach
of the circumstances in which it appeared,
because only by correctly understanding of
all the conditions of the problem can we find
the true solution.

Starting from the axiom an informed
person is a protected person, we mention that
special (operative) investigations form a very
powerful and efficient tool of information,
of accumulation of information and which,
normally, in a state of law, should to use it
for useful purposes for the whole society,
firstly for the fight against crime, but also for
the protection of all the values of the citizen.
In this context, it is not surprising that all the
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si pentru protectia tuturor valorilor cetdtea-
nului. In acest context, nu este de mirare ca
toate statele civilizate si democratice ale lu-
mii uzeaza, dupa cum este si firesc, de instru-
mente similare in vederea asigurdrii securi-
tatii bunastarii cetateanului lor impotriva
amenintarilor ce apar atat in interiorul, cat si
in exteriorul respectivelor tari.

Congstiente de valoarea si eficacitatea
activitatii speciale de investigatii, partidele
politice din tara noastra care s-au tot perin-
dat pe la putere de-a lungul anilor ’90 ai se-
colului trecut se pare ca au incercat, mai mult
sau mai putin, sa subordoneze si sa foloseas-
ca aceastd arma de informare si protectie nu
doar in interesul cetdteanului, dar §i pentru
realizarea propriilor interese de partid.

Pentru oponentii politici situatia a
devenit mai alarmanta odata cu venirea la
guvernare in 2001 a fortelor de stanga, nu-
marul violarilor drepturilor omului, potrivit
estimarilor unui grup de juristi, sporind con-
siderabil [2].

Deranjati de situatia nou-creata, cei
din opozitie se pare cd au cautat modalitati
legale prin care sa slabeasca la maxim efica-
citatea serviciilor speciale de investigatii, iar
prin aceasta, si puterea partidului de guver-
namant, netinand cont de faptul ca slabind
serviciile de investigatii va slabi in primul
rand securitatea cetateanului. Neavand pro-
be care ar demonstra in fata instantelor de
judecata abuzuri privind aplicarea de catre
guvernare a investigatiilor speciale in intere-
se de partid, solutia optima a fost contestarea
unor eventuale abuzuri direct la CEDO con-
tra carora Legea nr.45 nu continea suficiente
garantii [2].

Desi cererea fusese depusa la CEDO in
2002, totusi Hotararea a fost pronuntata toc-
mai in 2009. De ce a durat atat de mult, sau
de ce acest proces a fost amanat atat de mult?
Ne vine greu sa raspundem. $i de ce anume
in 2009, de ce nu mai tarziu sau mai devre-
me? Este o altd intrebare la fel de compli-
cata. Poate ca aceasta a Insemnat un croseu
din partea opozitiei, cu mana CEDO, asupra

civilized and democratic states of the world,
as it is natural, use similar instruments to en-
sure the security of their citizen’s well-being
against the threats that appear both inside
and outside the respective countries.

Aware of the value and effectiveness of
the special investigative activity, the political
parties in our country that have been striving
for power since the 90s of the last century
seem to have tried, more or less, to subor-
dinate and use this weapon of information
and protection not only in the interest of the
citizen but also for the realization of his own
party interests.

For political opponents, the situation
has become more alarming with the left-
wing government coming to power in 2001,
the number of human rights violations, ac-
cording to estimates by a group of lawyers,
has increased considerably [2].

Disturbed by the newly created situ-
ation, the opposition seems to have sought
legal ways to maximize the effectiveness of
the special investigation services, and there-
by the power of the ruling party, not taking
into account that weakening the investiga-
tion services will weaken firstly the security
of the citizen. Lacking evidence that would
prove to the courts of any abuses regarding
the government’s application of special in-
vestigations in party interests, the most op-
timal solution was to challenge any abuses
directly to the ECHR against which Law No.
45 did not contain sufficient guarantees [2].

Although the application had been
lodged with the ECHR in 2002, however, the
Decision was delivered only in 2009. Why did
it take so long, or why this process was de-
layed so much? We find it difficult to answer.
And why exactly in 2009, why not sooner or
later? It’s another equally complicated ques-
tion. Perhaps this meant a cross from the op-
position, with the hand of the ECHR, on the
ruling party which immediately lost its pow-
er in the state. It may be that the change of
the representative judge at the ECHR on the
part of Moldova, only half a year before the



partidului de guvernare care imediat dupa
aceasta a i pierdut puterea in stat. S-ar putea
ca si schimbarea judecatorului reprezentant
la CEDO din partea R. Moldova, doar cu o
jumatate de an inainte de pronuntarea Hota-
rarii indicate [15] sa nu fi avut nici o legatura
cu urgentarea procesului si sa fi fost o simpla
coincidentd — ramane si aceasta o enigma.

Lantul coincidentelor insa a continuat
cu Hotararea CSJ din 2013 [14] semnata de
nimeni altul decat de judecatorul nostru la
CEDO, dar care, intre timp, revenise deja in
tara. Este vorba despre examinarea adresarii
dupa ajutor a ofiterilor de investigatii loviti
de patima reformei din 2012, nemaiputand
duce lupta cu criminalitatea prin realizarea
masurilor eficiente in afara urmaririi pena-
le, mai concret, nemaiputand da de urmele
condamnatilor care se eschivau de la execu-
tarea pedepsei penale. Cererea urma sa fie
transmisa pe scara ierarhica la Curtea Con-
stitutionala, dar a fost blocatd, argumentan-
du-se prin faptul ca legea este suficient de
clara si nu admite exceptii in privinta reali-
zarii masurilor discutate in afara urmaririi
penale [12; 13].

O alta coincidenta a fost si furtul mili-
ardului care s-a produs dupa blestemata re-
forma din 2012, dupa ce serviciilor speciale li
s-au amputat competentele si li s-a aratat lo-
cul, spunandu-le sa stea cuminti in banca lor.

Coincidente sau nu, ramane de vazut,
cert este insa faptul cd anul 2009 a fost unul
de cotitura pentru scena politica din R. Mol-
dova, cei de stinga oficial pleaca de la putere
si vin cei de centru-dreapta, randurile carora,
aga cum s-a vazut mai tarziu, au fost comple-
tate cu multi activisti din fosta nomenclatu-
ra.

Desi noua guvernare avea §i ea nevo-
ie de oportunitatile investigatiilor speciale,
trebuia, totusi sa demonstreze cumva ceta-
tenilor o alta fatd mult mai ,curatd”, ,,nevi-
novata” si ,pasatoare de binele cetateanului”.
Respectiv, s-au mimat niste reforme. In loc
sa lupte cu abuzurile, sau mai bine zis cu cei
care au comis abuzuri in domeniul investiga-
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judgment given was issued [15], had no con-
nection with the speeding up of the trial and
was a mere coincidence - it remains a riddle.

The chain of coincidences, however,
continued with the 2013 SCJ Decision [14]
signed by no one other than our judge at
the ECHR, but which, in the meantime, had
already returned to the country. It is about
examining the help of investigating officers
hit by the reform passion in 2012, not be-
ing able to fight crime by making effective
measures outside the criminal investigation,
more specifically, not mentioning the traces
of the convicts who avoided the execution of
the criminal punishment. The request was to
be transmitted on a hierarchical scale to the
Constitutional Court but was blocked, argu-
ing that the law is sufficiently clear and does
not allow exceptions regarding the imple-
mentation of the measures discussed outside
the criminal prosecution [12; 13].

Another coincidence was the theft of
the billion that occurred after the cursed re-
form of 2012, after the special services were
deprived of their skills and shown their place,
telling them to stay happy in their bank.

These may be coincidences or might
not, it should be seen further, but it is certain
that the year 2009 was a turning point for the
political scene in Moldova, those of the left
officially leave the power and come those of
center-right, whose ranks, as seen later, were
completed with many activists from the for-
mer nomenclature.

Although the new government also
needed the opportunities of special inves-
tigations, it still had to prove to citizens a
much more “clean”, “innocent” and “caring
for citizen’s good” face. Respectively, some
reforms have been pampered. Instead of
fighting with the abuses, or rather with those
who committed abuses in the field of special
investigations, it was blamed, as usual, on the
law, the faces of the law were not perfect, and
they allowed abuses and respectively needed
not only to be modified but substituted. In
addition, that ECHR Decision of 2009 served
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tiilor speciale, s-a dat vina, ca de obicei, pe le-
gislatie, chipurile legea nu era perfecta, per-
mitea abuzuri si respectiv necesita nu doar
sa fie modificatd dar substituita. In plus, Ho-
tararea CEDO din 2009 a servit drept argu-
ment de baza pentru invinuirea Legii nr.45 si
spalarea tuturor pacatelor legate de abuzuri.
Cel mai interesant este faptul ca atunci cand
este invinuita legea pentru ilegalitatile comi-
se nu mai raspunde nimeni, doar legea este
de vina si respectiv aceasta trebuie sa si ras-
punda, prin abrogare.

Interesantd abordare, de parca cei care
comit abuzuri ar respecta legea, ori prin de-
finitie termenul ,,abuz” inseamna incélcarea
legislatiei [6]. Ce fel de garantii sunt astea
cand celor care permanent incalca legea le
mai interzici inca o data tot prin lege sa nu o
mai incalce. Este pur si simplu un nonsens,
deoarece poti sa interzici iar si iar, de cate
ori doresti si, oricum, cei care au incélcat le-
gea o vor incalca si in continuare. Cei care
nu au respectat buchea legii trebuiau trasi la
raspundere, dar nu sa le mai interzici iar sa
o mai incalce. Legea nr.45 prevedea suficient
de clar si exhaustiv sarcinile in vederea carora
puteau sa intervina investigatiile operative,
printre acestea nu se regasea sarcina precum
lupta cu oponentii politici sau culegerea de
informatii in interesul vreunui partid politic,
iar realizarea investigatiilor speciale pentru
infaptuirea altor sarcini decat cele indicate
era interzisd expres in lege (alin.(1) al art.5 al
Legii 45 din 1994).

Reforma din 2012 pentru cetatenii nos-
tri a fost un fel de aruncare cu praf in ochi,
asigurandu-i cd legea nu va mai permite abu-
zuri, deoarece investigatiile speciale de acum
incolo se vor desfasura doar in limitele ur-
madririi penale. De fapt, ofiterii de investigatii
care si-au facut meseria cinstit s-au pomenit
ca dupa reforma nu mai pot face mare lucru
si, deoarece lucrul lor nu este atét de esential,
s-ar putea ca in general sa dispara institutia
ofiterului de investigatii, prin reducere, reor-
ganizare, optimizare si tot felul de termeni
pomposi. In schimb, cei care au incalcat le-

the basic argument for blaming Law No.45
and washing away all sins related to abus-
es. The most interesting thing is that when
the law for the illegalities is blamed no one
responds anymore, only the law is to blame
and this must be answered, by repeal.

An interesting approach, as if those
who commit abuses would comply with the
law, or by definition the term “abuse” means
a violation of the law [6]. What kind of guar-
antees are these when those who permanent-
ly break the law again forbid them again by
law not to break it again. It is simply non-
sense, because you can ban it again and again,
whenever you want, and yet those who have
broken the law will still violate it. Those who
did not obey the law were to be held liable,
but not to prohibit them again and to violate
it. Law No. 45 provided sufficiently clear and
exhaustive tasks for which operative investi-
gations could intervene, among them there
was no such task as fighting with political
opponents or gathering information in the
interest of any political party, and carrying
out special investigations to carry out oth-
er tasks than those indicated was expressly
forbidden in the law (paragraph 1 of art.5 of
Law 45 from 1994).

The 2012 reform for our citizens was a
kind of dust-eye, assuring them that the law
will no longer allow abuses, because special
investigations from now on will be conduct-
ed only within the limits of criminal prose-
cution. In fact, the honest officers, after the
reform, could not do anything anymore and,
because they do nothing, it is still discussed
that they will be fired, by reduction, reorgan-
ization, optimization and all kinds of beau-
tiful terms. Instead, those who have broken
the law, washed away with sin and armed
with great courage, continue to violate the
law. The criminal prosecution is started ille-
gally and special investigative measures are
carried out not for the purpose of combating
crime but for the purpose of fighting with
political opponents.

I have said it several times and we will



gea, spalati de pacate si inarmati cu mult cu-
raj, au continuat s-o incalce si in continuare,
pornind ilegal urmarirea penala si respectiv
realizand ilegal si masuri speciale de inves-
tigatii nu in scopul combaterii criminalitatii,
ci in scopul luptei cu oponentii politici.

Am spus-o de mai multe ori si vom
repeta inca o data ca restrictionarea inves-
tigatiilor speciale pand la limitele urmaririi
penale si doar in scopul cercetarii si desco-
peririi infractiunilor deja comise va conduce
negresit la distrugerea activitatii speciale de
investigatii in calitatea sa de scut de protectie
al sigurantei cetateanului si al statului.

Din punct de vedere logic dar si pro-
cesual-penal, este inadmisibil ca in lipsa in-
fractiunii sa fie pornita urmarirea penala, iar
in lipsa acesteia, in actualele conditii, nu pot
fi realizate nici masurile discutate. Pe de alta
parte, dupa comiterea infractiunii realizarea
masurilor speciale de investigatii nu prea
isi mai au rostul in sensul curmarii aceste-
ia, pentru ca nu poti sa impiedici ceea ce s-a
produs deja.

Anume in aceste conditii apare o prac-
tica foarte periculoasa pentru statul de drept
si securitatea cetdateanului, cdnd urmarirea
penala se porneste nu in temeiul infractiunii
comise dar in baza unor actiuni preparatoa-
re, nepasibile inca de pedeapsa penald [8].
Anume acesta este un adevarat abuz in adre-
sa cetateanului care nu a incdlcat legea pe-
nald. Prin urmare, aceasta practica deschide
larg portile pentru un sir intreg de ,,mijloace
probatoare” efectuate in secret si de masuri
procesuale cu caracter de constrangere, in-
clusiv arestul preventiv, care de asemenea va
fi aplicat abuziv (art.175) [4].

O alta latura a problemei tine de lipsa
de integritate si moralitate a celor care au co-
mis abuzuri, prin actiunile carora s-a ruinat
increderea cetdteanului in profesionalismul,
valoarea sociala si bunele intentii ale servici-
ilor de investigatii. Ce folos din schimbarea
legii, pentru ca celor lipsiti de moralitate nici
nu le pasa de lege. Cu cat investigatiile speci-
ale au fost mai restrictionate, cu atat mai in
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repeat once again that restricting special in-
vestigations to the limits of criminal prosecu-
tion and only for the purpose of investigat-
ing and detecting crimes already committed
will definitely lead to the destruction of spe-
cial investigative activity in its capacity as a
protection shield of the security of the citizen
and the state.

From a logical point of view, but also
a criminal process, it is inadmissible that in
the absence of the crime the criminal prose-
cution should be started, and in the absence
of it, under the present conditions, neither
the measures discussed can be carried out.
On the other hand, after committing the
crime, the carrying out of special investiga-
tive measures does not have much meaning
in terms of ending it, because you cannot
prevent what has already happened.

It is precisely in these conditions that
it appears a very dangerous practice for the
rule of law and the security of the citizen,
when the criminal prosecution is started
not on the basis of the crime committed but
on the basis of preparatory actions, not yet
subject to criminal punishment [8]. This is
a real abuse against the citizen who did not
break the criminal law. Therefore, this prac-
tice opens wide the gates for a whole series
of “probationary means” performed in secret
and of the procedural measures of constraint,
including the preventive arrest, which will
also be applied abusively (art. 175) [4].

Another side of the problem relates to
the lack of integrity and morality of those
who committed abuses, and through the ac-
tions that ruined the citizen’s confidence in
the professionalism, social value and good
intentions of the investigation services. What
good is it about changing the law, because
those who are unmorally do not even care
about the law? The more special investiga-
tions were restricted, the more secure the
criminal world felt and the lower the security
level of the citizen and the state in general.

A weakened police, a weakened secu-
rity service or other competent authority to
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siguranta s-a simtit lumea criminala si tot cu
atat s-a redus nivelul de securitate al cetatea-
nului si al statului in general.

O politie slabita, un serviciu de securi-
tate slabit sau alta autoritate competenta sa
desfasoare investigatii speciale slabita convine
in primul rand lumii criminale si nicidecum
cetateanului. Pentru noi, cel putin, este foar-
te complicat sa intelegem cum in actualele
conditii Serviciul de Informatii si Securitate
(SIS), fara sa incalce legea, reuseste sa colecte-
ze informatii despre posibile evenimente si/sau
actiuni ce ar putea pune in pericol securitatea
statului, dat fiind faptul ca astfel de informatii
sunt pretioase si necesita sa fie obtinute pana
la comiterea infractiunii §i respectiv pana la
pornirea urmaririi penale.

Apropo de SIS, cunoastem si impar-
tasim greutatile cu care se confrunta acest
Serviciu, suntem la curent cu initiativele le-
gislative de solutionare a problemelor prin
aprobarea ,mandatului de securitate”, si
anume in acest context vrem sd spunem ca
expertii de la Venetia nu sunt impotriva ad-
miterii investigatiilor speciale, inclusiv a in-
terceptdrilor, in afara procedurilor penale,
ingrijorarea lor fiind, aga cum am mentionat
mai sus, fata de integritatea, onestitatea si
lipsa de moralitate a unor angajati ai servici-
ilor speciale de investigatii, precum si fata de
seriozitatea, severitatea si, iarasi, lipsa de mo-
ralitate a celor care exercita controlul acestui
gen de activitate [1].

Rolul de baza al activitatii speciale de
investigatii a fost §i trebuie sa ramand ve-
gherea si curmarea in timp oportun a ame-
nintarilor la adresa securitatii cetateanului si
nu strangerea post-factum a probelor contra
celor care au comis infractiuni. Activitatea
speciala de investigatii dintotdeauna a avut
menirea sa curme pericolele ce ameninta
securitatea cetateanului si daca este cazul sa
asigure cu informatii urmarirea penald, pen-
tru ca ofiterul de urmarire penald, la randul
sau, sa-si formeze strategia de acumulare a
probelor. La baza activitatii speciale de inves-
tigatii sta principiul operativitatii acumularii

carry out special weakened investigations
is first and foremost for the criminal world
and not for the citizen at all. For us, at least,
it is very difficult to understand how, under
the current conditions, the Information and
Security Service (ISS), without breaking the
law, manages to collect information about
possible events and / or actions that could
endanger the security of the state, given being
that such information is valuable and needs
to be obtained until the crime is committed
and the criminal prosecution is started.

About ISS, we know and share the dif-
ficulties that this Service faces, we are aware
of the legislative initiatives for solving prob-
lems by approving the “security mandate”,
namely in this context we want to say that
the experts from Venice are not against the
admission special investigations, including
interceptions, outside the criminal proceed-
ings, their concern being, as I mentioned
above, regarding the integrity, honesty and
lack of morality of some employees of the
special investigation services, as well as, seri-
ously, severity, and again, the lack of moral-
ity of those who exercise control of this kind
of activity [1].

The basic role of the special investiga-
tion activity was and must remain the vig-
ilance and timely closure of threats to the
security of the citizen and not post-factum
collection of evidence against those who
committed crimes. The special investigation
activity has always had the purpose of curb-
ing the dangers that threaten the security of
the citizen and if necessary to provide crim-
inal investigation with information, so that
the criminal investigation officer, in his turn,
to form his strategy of accumulation of evi-
dence.

At the basis of the special investigation
activity is the principle of the operative ac-
cumulation of information, and at the base
of the criminal investigation is the principle
of the truthfulness of the information so that
no innocent person can be accused unfairly.
Because of the principles, we also draw at-



informatiilor, iar la baza urmaririi penale se
afla principiul veridicitatii informatiilor, ast-
fel ca nici o persoana nevinovata sa nu poata
fi acuzata pe nedrept. Fiindca a venit vorba
de principii, atragem atentia si asupra princi-
piului ofensivitdtii care dupa reforma a deve-
nit al inofensivititii. Adica, pana la reforma
ofiterii de investigatii trebuiau sa duca un
mod de lucru activ, mai bine zis ofensiv, iar
dupa reforma ei trebuie sa lucreze pasiv, sa
stea cuminti in aparare, aceasta insemnand,
ca ofiterii nu mai trebuie sa-i caute activ pe
infractori, dar sa-i caute pasiv, sa astepte ca
criminalii sa vina la ei i sa spuna: ,,Seful, am
comis o crimd, ma cautati?”

Din cele relatate se poate spune ca
ideea transformarii activitatii speciale de in-
vestigatii dintr-o activitate proactiva in una
reactiva (probatorie) a aparut, pe langa alte
chestiuni, din necesitatea slabirii capacitatii
serviciilor de investigatii care, la randul lor,
creau mare deranj activitatilor latente ale lu-
mii criminale.

In calitate de solutie a problemei abor-
date venim din nou cu propunerea reanima-
rii serviciilor speciale de investigatii cu drep-
tul de realizare a tuturor masurilor speciale
de investigatii neconditionat de faza urma-
ririi penale [13], astfel ca securitatea ceta-
teanului sa sporeasca si sa revina in spatiul
constitutional [3].

Desigur ca nu poate fi vorba despre
aplicarea nelimitata a masurilor speciale de
investigatii. Dar daca se stie despre pregati-
rea unei infractiuni, aceasta informatie tre-
buie mai intdi verificata, iar pentru aceasta
sunt necesare masuri speciale de investigatii
eficiente. Si poate ca nu este atat de impor-
tant caracterul prejudiciabil al infractiunii
care se pregateste, pentru ca, de multe ori,
acesta sporeste in momentul comiterii faptei.
Accentul ar trebui sa fie pus in primul rand
pe caracterul periculos al persoanei suspec-
tate, de ex.: persoana are antecedente penale,
duce un mod de viata parazitar, se caracteri-
zeaza negativ in societate, se afld la evidenta
ca o persoana agresiva si scandaloasa etc. Nu
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tention to the principle of offensive which,
after the reform, has become harmless. That
is, until the reform, the investigating officers
had to carry out an active, rather offensive,
way of working, and after the reform they had
to work passively, to stand guard in defense,
which means that the officers no longer had
to actively seek them, but to look passively
for them, to wait for the criminals to come
to them and say, “Boss, I have committed a
crime, are you looking for me?”

From the related ones it can be said that
the idea of transforming the special investi-
gation activity from a proactive activity into
a reactive one (probationary) arose, besides
other issues, from the necessity of weakening
the capacity of the investigation services that,
in their turn, created great disturbance of the
latent activities of the criminal world.

As a solution to the problem addressed,
we come again with the proposal to resus-
citate the special investigation services with
the right to carry out all the special investi-
gation measures unconditionally during the
criminal prosecution phase [13] so that the
security of the citizen will increase and re-
turn to the constitutional area [3].

Of course, it cannot be about the un-
limited application of special investiga-
tive measures. But if it is known about the
preparation of a crime this information must
first be verified, and for this purpose special
measures of effective investigations are need-
ed. And it may not be so important the prej-
udicial nature of the crime being prepared,
because, often, it increases when the crime
is committed. Emphasis should be placed
first on the dangerous character of the sus-
pect, for example: the person has a criminal
record, leads a parasitic way of life, is nega-
tively characterized in society, is on record
as an aggressive and scandalous person, etc.

We also see nothing wrong with es-
tablishing the place of the missing person
without trace (especially the missing mi-
nors) with the help of the GPS global posi-
tioning system, this may sometimes be the
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vedem nimic rau nici in faptul stabilirii locu-
lui persoanei disparute fara urma (in special
a minorilor disparuti) cu ajutorul sistemu-
lui de pozitionare globald prin GPS, aceasta
uneori s-ar putea sa fie unica sansa de a o
salva. Gasim justificatd si interceptarea con-
vorbirilor persoanei condamnate dar care se
sustrage de la executarea pedepsei, anume
pentru identificarea locului unde se ascunde
si retinerea acesteia. Toate aceste actiuni ab-
solut utile pentru societate nu pot fi realizate
daca respectam cu strictete legislatia actuala.
Cui serveste o astfel de legislatie? Cu siguran-
td, nu cetateanului.

Totodata, tinem sa amintim ca trebuie
inasprit controlul activitatii speciale de in-
vestigatii atat la nivel departamental, cat si
la nivel de procuratura, al celui judecatoresc
si parlamentar. Consideram ca este cazul sa
sporeasca si pedepsele in privinta celor care
incalca legea in domeniul investigatiilor spe-
ciale. Nu in ultimul rand, se impune si o pu-
rificare in randurile angajatilor serviciilor
speciale de investigatii sub aspectul morali-
tatii si responsabilitatii.

O alta problema extrem de impor-
tanta tine de definirea conceptului activitatii
speciale de investigatii. Mentiondm ca acest
subiect I-am abordat in detaliu, impreuna cu
alti colegi, intr-un articol separat publicat re-
cent in revista ,Legea si viata” [10]. Aici vrem
doar sa amintim ca aceasta problema deriva
din incoerenta celor doua definitii legale pri-
vind activitatea speciala de investigatii expu-
se in art.132"al CPP al RM si art.1 al Legii
RM nr.59, pe de o parte, activitatea speciala
de investigatii fiind o totalitate de actiuni de
urmadrire penald ..., iar pe de alta parte, o pro-
cedurd cu caracter secret si/sau public...

Subliniem, in mod special, importanta
acestei probleme, dat fiind faptul ca definitia
activitatii speciale de investigatii este piatra
de temelie in baza cdreia este cladit intreg sis-
temul de reglementari juridice in domeniul
vizat. Neclaritatea notiunii de activitate spe-
ciala de investigatii sau intelegerea neunitara
a acesteia produce un impact negativ asupra

only chance to save it. We also find justified
the interception of the calls of the convicted
person but who is avoiding the execution of
the punishment, namely for identifying the
place where he is hiding and his detention.
All these actions absolutely useful for the so-
ciety cannot be carried out if we strictly re-
spect the current legislation. Who does such
legislation serve? It will certainly not serve
the citizen

At the same time, we would like to re-
mind you that the control of the special in-
vestigation activity must be tightened both
at the departmental level and at the level of
the prosecutor’s office, the judicial and par-
liamentary ones. We consider it necessary to
increase the penalties for those who break
the law in the field of special investigations.
Last but not least, purification is required
among the employees of the special investi-
gation services in terms of morality and re-
sponsibility.

Another extremely important issue
concerns the definition of the concept of
the special investigation activity. We men-
tion that we addressed this topic in detail,
together with other colleagues, in a separate
article recently published in the journal Law
and Life [10]. Here we just want to remem-
ber that this problem derives from the inco-
herence of the two legal definitions regarding
the special investigation activity, on the one
hand, the special investigation activity being
a totality of criminal prosecution actions ...,
and on the other a secret procedure...

In particular, we emphasize the impor-
tance of this problem, because the definition
of the special investigation activity is the cor-
nerstone on which the entire legal regulation
system in the field concerned is built. The
lack of clarity of the notion of the special in-
vestigation activity or its non-unitary under-
standing produces a negative impact on the
whole system of legal regulations in this field
of activity, leads to dissensions at the level of
concrete regulations and to the non-unitary
application of the law. Namely, the definition



intregului sistem de reglementari juridice in
acest domeniu de activitate conduce la di-
sensiuni la nivelul reglementarilor concrete
si la aplicarea neunitara a legii. Anume defi-
nirea activitatii speciale de investigatii ca fi-
ind o totalitate de actiuni de urmadrire penald
... a si servit drept motiv pentru schimbarea
conceptului acestei activitati din informativa
in una probatoare.

Problema cercetata se complica si mai
mult avand in vedere ca nici la nivel doctri-
nar nu s-a conturat o definitie unanim ac-
ceptatd, fapt confirmat chiar si de unii cerce-
tatori de valoare [32].

In urma cercetirilor si analizelor efec-
tuate am formulat propria definitie a con-
ceptului activitatii speciale de investigatii pe
care o si propunem cu titlu de lege ferenda
(vezi concluzia de la sfarsitul acestei lucrari).

O alta problema, de asemenea, cu ca-
racter fundamental si extrem de importanta,
este legata de definirea masurilor speciale de
investigatii. Inconsecventa reglementarilor
juridice referitoare la masurile speciale de
investigatii a fost §i ramane in continuare
motivul principal al polemicilor privind no-
tiunea, continutul si statutul juridic al aces-
tora. Referindu-se la aceleasi instrumente ju-
ridice de obtinere a informatiilor, legiuitorul
le numeste uneori actiuni de urmdrire penala
(art.132! alin.(1) CPP al RM), alteori mdsuri
speciale de investigatii (art.132' alin.(2) CPP
al RM).

Deci, fara a face o diferenta intre aceste
doua notiuni, legiuitorul nu a vazut nici ne-
cesitatea definirii lor oficiale.

Conform ultimelor proiecte de modi-
ficare a legislatiei in domeniul investigatiilor
speciale, se propune schimbarea expresiei
masuri speciale de investigatii cu cea de meto-
de speciale de investigatii, fara definirea lega-
la a acesteia, argumentandu-se ca termenul
»~metoda” este suficient de clar si nu necesita
interpretare [21].

Poate ca pentru autorii respectivu-
lui proiect de lege lucrurile sunt clare, insa
pentru noi §i cu siguranta pentru practicieni
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of the special investigation activity as a total-
ity of criminal prosecution actions ... served
as a reason for changing the concept of this
activity from an informative one to a proba-
tionary one.

The researched problem is further
complicated by the fact that, at doctrinal
level, a unanimously accepted definition has
not been outlined, a fact confirmed even by
some valuable researchers [32].

Following the researches and analyzes
we have formulated our own definition of
the concept of the special activity of investi-
gations that we propose as a law ferenda (see
the conclusion at the end of this paper).

Another problem, also of fundamental
and extremely important character, is relat-
ed to the definition of special investigation
measures. The inconsistency of the legal reg-
ulations regarding the special investigative
measures was and remains the main reason
for the controversies regarding their notion,
content and legal status. Referring to the
same legal instruments for obtaining infor-
mation, the legislator sometimes calls them
criminal prosecution actions (art. 132! par-
agraph (1) Code of Criminal Procedure of
the Republic of Moldova), sometimes special
measures of investigations (art. 132' para-
graph (2) Code of Criminal Procedure of the
Republic of Moldova ).

So, making no difference between these
two notions, the legislator did not even see
the need for their official definition.

According to the latest projects to
amend the legislation in the field of special
investigations, it is proposed to change the
expression special measures of investiga-
tions with that of special methods of investi-
gations, without its legal definition, arguing
that the term method is sufficiently clear and
does not require interpretation [21].

Perhaps for the authors of this bill,
things are clear, but for us and certainly for
practitioners, this means nothing more than
a pun and avoiding the answer to the ques-
tions: What is the status and legal nature of
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aceasta inseamna nu altceva decat un joc de
cuvinte si evitarea raspunsului la intrebarile:
Care este statutul si natura juridica a mdsu-
rilor sau a metodelor speciale de investigatii?
Care este raportul dintre aceste metode si ac-
tiunile de urmarire penala? Care este valoa-
rea juridica a rezultatelor obtinute prin asa-
numitele metode? Dacad metoda este secreta,
atunci rezultatele obtinute sunt secrete sau
publice? Cum se coreleaza toate aceste ino-
vatii cu Legea cu privire la secretul de stat
in care se spune expres ca ...metodele, mij-
loacele si rezultatele activititilor operative de
investigatii constituie secret de stat [17]. Daca
metodele (masurile) speciale de investiga-
tii prevazute in CPP au acelasi statut juridic
ca si actiunile de urmarire penala, atunci in
procesul-verbal ar trebui descrisa procedura
lor de realizare, ceea ce deja constituie secret
de stat (a nu se confunda procedura de reali-
zare a masurilor cu procedura de autorizare
alor).

Prin urmare, apare intrebarea, cum
poate fi verificata respectarea legalitatii acu-
mularii probelor prin metode speciale de in-
vestigatii de catre partea apararii daca meto-
dologia si tactica realizarii acestora ramane
sub protectia legii privind secretul de stat?
Totodata, devine incerta si valoarea princi-
piului egalitatii armelor in procesul penal._

Abordand problema in cauza, profe-
sorul roméan Viorel Pasca concluzioneaza ca
principiul egalitatii armelor in cazul urmari-
rii penale pe baza metodelor speciale de su-
praveghere sau cercetare este mai degraba o
mimare decat o realitate [24].

Tendinta unor reformatori de com-
binare artificiala intr-un tot unitar a celor
doua tipuri de activitati (urmarirea penala si
investigatiile speciale) diferite atat dupa for-
ma, cat si dupa esenta este inacceptabila, de-
oarece, dupa cum mentioneaza profesorul A.
Ghinzburg, in cele din urma duce la haos si
la distrugerea proceselor acestor activitati de
stat si a bazelor lor legislative. Introducerea
masurilor speciale de investigatii in procesul
penal si recunoasterea rezultatelor acestora
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the measures or whether special investigative
methods? What is the correlation between
these methods and the prosecution actions?
What is the legal value of the results obtained
by the so-called methods? If the method is
secret then are the results obtained secret or
public? How do all these innovations corre-
late with the Law on state secrecy in which
it is expressly stated that... the methods,
means and results of operative investigations
are state secrets [17]. If the special investiga-
tion methods (measures) provided for in the
CCP have the same legal status as the crimi-
nal prosecution actions then in the minutes
should be described their procedure of exe-
cution, the one that already constitutes state
secret (not to confuse the procedure for car-
rying out the measures with their authoriza-
tion procedure).

Therefore, the question arises, how can
the compliance of the legality of the accu-
mulation of evidence be verified by special
methods of investigation by the defense side
if, the methodology of their accomplishment
remains under the protection of the state se-
cret law. At the same time, the value of the
principle of equality of arms in the criminal
process becomes uncertain.

Addressing the problem in question,
the Romanian professor Viorel Pasca con-
cludes that the principle of equality of arms
in the case of criminal prosecution based on
special methods of supervision or research is
rather mimicry than a reality [24].

The tendency of reformers of artifi-
cial combination into a whole unit of the
two types of activities (criminal prosecution
and special investigations) different in both
form and essence is unacceptable, because,
as Professor A. Ghinzburg finally mentions,
chaos and the destruction of the processes
of these state activities and their legislative
bases. The introduction of special investiga-
tive measures in the criminal process and the
recognition of their results directly (without
verification) as evidence, throws the criminal
process back in a period of closure not very



direct (fara verificare) ca probe arunca ina-
poi procesul penal intr-o perioada de inchi-
zitie nu foarte indepartata [27]. Aceastd con-
vingere este impartasita si de alti renumiti
criminalisti [31].

O problema nu mai putin importanta
tine de protectia juridica a agentilor sub aco-
perire. In doud articole anterioare am anali-
zat detaliat acest subiect §i am inaintat pro-
punerile corespunzatoare [7; 9]. Din pacate,
nu s-a schimbat nimic, probabil mesajul a ra-
mas neauzit sau necitit de factorii de decizie.
Totusi pastrez speranta ca macar de aceasta
data soarta propunerilor va fi cu totul alta.
In continuare nu vom repeta din nou textele
deja publicate. Insist doar asupra a trei teze
mai importante ale acestui subiect.

In primul rand, atragem atentia asupra
importantei institutiei investigatorului sub
acoperire pentru combaterea criminalitatii
si riscului la care se supune agentul infiltrat
intr-o grupare criminala. Este de la sine inte-
les ca astazi, ca niciodata, gruparile criminale
actioneaza cu mai mult profesionalism si cu
mai multa vigilenta, iar pentru deconspirarea
membrilor si a planurilor lor diabolice este
nevoie de infiltrarea in randurile acestora a
agentului acoperit. Pentru ca acesta sa intre
in posesia informatiilor necesare trebuie sa
castige mai intai increderea capeteniilor gru-
parilor respective, iar pentru aceasta agentul
va fi pus la diferite incercari periculoase care
uneori vor trece linia de demarcatie a ilega-
litatii penale. Respectiv se impune, in mod
firesc, necesitatea protejarii sub aspect juri-
dic a agentului impotriva raspunderii penale
pentru savarsirea sau participarea la savarsi-
rea anumitor categorii de fapte. Desigur ca
se impune si 0 anumita limita pand unde se
poate merge si ce categorii de fapte ar putea
fi admise.

Anume aici intervine cel de al doilea
aspect al problemei, si anume cum formu-
lam acea prevedere juridica astfel incat sa fie
un scut de protectie viabil si clar. Legea nr.50
din 2012 cu privire la combaterea crimina-
litatii organizate cunoaste o astfel de preve-
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far away [27]. This conviction is shared by
other famous criminals [31].

A no less important issue concerns
the legal protection of undercover agents.
In two previous articles I analyzed this top-
ic in detail and submitted the correspond-
ing proposals [7; 9]. Unfortunately, nothing
changed; the message was probably unheard
or unread by the decision makers. However,
I hope that at least this time the fate of the
proposals will be completely different. Next
we will not repeat the texts already pub-
lished. I only insist on three major theses of
this subject.

First of all, we draw attention to the
importance of the undercover investigator’s
institution in combating crime and the risk
that the agent infiltrates in a criminal group.
It goes without saying that today, as nev-
er before, criminal groups act with more
professionalism and more vigilance, and in
order to discredit members and their dia-
bolical plans, it is necessary to infiltrate the
covered agent into their ranks. In order for
him to get in possession of the necessary
information, he must first gain the trust of
the captains of the respective groups, and
for this the agent will be put to various dan-
gerous trials that will sometimes cross the
line of criminal illegality. In this respect, it
is naturally necessary to protect the agent
from a legal point of view from the criminal
liability for committing or co-participating
in the commission of certain categories of
facts. Of course, there is a certain limit to
how far you can go and what categories of
facts can be admitted.

This is where the second aspect of the
problem comes into play, namely how we
formulate that legal provision so that it is
a viable and clear protection shield. Law
No. 50 from 2012 on combating organized
crime knows such a provision - the con-
trolled crime, but its wording is, to say the
simplest, unsuccessful and contradicts the
criminal theory on crime.

According to art.14 of the law indi-



( Anale stiintifice ale Academiei ,Stefan cel Mare” a MAl al Republicii Moldova )

dere — infractiunea controlatd, insa redactia
acesteia este, sa zicem mai simplu, nereusita
si vine in contradictie cu teoria penala despre
infractiune.

Conform art.14 al legii indicate, ,,In-
fractiunea controlatd reprezintd comiterea de
cdtre persoana incadratd controlat in grupul
sau organizatia criminald a unei fapte ce pre-
zintd doar semne obiective ale unei infractiuni
usoare sau mai putin grave, in mod contro-
lat si dirijat de autoritatea previzutd la art.
6 alin. (1), in scopul curmadrii sau descoperirii
infractiunilor grave, deosebit de grave si ex-
ceptional de grave”.

Studentii de la facultatile de drept cu-
nosc, incepand cu anul doi, ca fapta care nu
intruneste macar unul din semnele obiec-
tive sau subiective ale infractiunii nu poate
fi considerata infractiune. In cazul textului
de mai sus, se vorbeste despre infractiunea
care intruneste doar semnele obiective ale
unei infractiuni, ceea ce inseamna ca i lip-
sesc semnele subiective, insa deja aceasta nu
mai este infractiune, adica nu este pasibila de
pedeapsa si prin urmare dispare necesitatea
unei astfel de prevederi juridice.

Aceiasi studenti cunosc si faptul ca
orice infractiune este in acelasi timp o fap-
ta ilegald, respectiv este absurd sa discutam
despre infractiuni legale, ori prin infractiu-
ne controlatd se incearca acreditarea ideii
infractiunilor legale. Cu o astfel de teorie in
mod sigur vom fauri ,statul de drept” sau
mai degraba devii bolnav de schizofrenie,
deoarece se despica creierul in doua, nu alta:
infractiuni legale si ilegale. $i unde mai pui
ca aceste prevederi au fost adoptate in ca-
drul reformei juridice din 2012. Iatd asa ne-
au fericit pe toti, asigurandu-ne contra lumii
criminale, crimei organizate si eventualelor
abuzuri privind aplicarea masurilor speciale
de investigatii.

In fine, si admitem ca dorinta de a lup-
ta cu criminalitatea organizatd a fost, a exis-
tat si chiar s-a dorit protejarea agentului in-
filtrat. Anume aici intervine al treilea aspect
al problemei abordate, si anume lipsa meca-

cated “The controlled crime represents the
commission by the person controlled in the
criminal group or organization of a fact that
presents only objective signs of a slight or
less serious crime, in a controlled way and
directed by the authority provided in art. 6
paragraph (1), for the purpose of curbing or
detecting serious offenses, particularly seri-
ous and exceptionally serious ”.

Students from law schools know from
the second year that the fact that does not
meet at least one of the objective or subjec-
tive signs of the crime cannot be considered
a crime. In the case of the above text, we
talk about the crime that only includes the
objective signs of an offense, which means
that the subjective signs are missing, but al-
ready this is no longer an offense, that is to
say, it is not punishable and therefore the
need for such an offense disappears of legal
provisions.

The same students also know that any
crime is at the same time an illegal act, re-
spectively it is absurd to talk about legal
offenses, or through controlled crime it is
tried to accredit the idea of legal offenses.
With such a theory we will surely make
the “rule of law” or rather become ill with
schizophrenia, because the brain splits into
two not another: legal and illegal crimes.
And where else do you say that these provi-
sions were adopted in the framework of the
legal reform of 2012. This is how we were
all happy, assuring us against the criminal
world, organized crime and any abuses re-
garding the application of special investiga-
tive measures.

Finally, let’s admit that the desire to
fight organized crime was, existed and even
wanted to protect the infiltrating agent. This
is where the third aspect of the problem is
addressed, namely the lack of the mecha-
nism for implementing such a legal provi-
sion. From the text of the law on the con-
trolled crime it is not clear its legal nature
and its place in the system of circumstanc-
es that exclude the crime or eliminates the
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nismului de punere in aplicare a unei astfel
de prevederi juridice. Din textul legii cu pri-
vire la infractiunea controlati nu este clara
natura ei juridica si locul acesteia in sistemul
circumstantelor care exclud infractiunea sau
inlaturd raspunderea penald. Codul de pro-
cedura penald nu cunoaste o circumstanta
ca infractiunea controlatd si atunci care este
temeiul neinceperii urmaririi penale sau in-
cetarii acesteia? Nici legea penala nu admite
ca o altd lege sa prevada faptele care constitu-
ie sau nu infractiuni (art.1 al CP). Respectiv
daca exista dorinta legislativa ca o anumita
fapta sa fie incriminata sau dezincriminata
atunci o atare prevedere trebuie sd se rega-
seasca in Codul penal.

Anterior am propus ca o prevedere ju-
ridica in acest sens sd fie expusa alaturi de
circumstantele numite generic ,,Cauzele care
inlaturd caracterul penal al faptei”. Drept
model de inspiratie a servit legea penald a
Ucrainei, R. Kazahstan si R. Belarus (pro-
punerea de lege ferenda in acest sens o gasiti
mai jos).

Concluzii. Activitatii speciale de in-
vestigatie ii revine un rol deosebit de impor-
tant in protejarea valorilor fundamentale ale
cetateanului si asigurarea securitatii statului
de drept. Nivelul securitatii cetateanului si
statului este direct proportional cu nivelul
de valorificare al potentialului activitatii spe-
ciale de investigatii. Implicarea politicului in
bunul mers al activitatii speciale de investi-
gatii a stirbit grav din imaginea si credibilita-
tea functionarilor acestui domeniu de activi-
tate. Lupta dintre oponentii politici a condus
la restrictionarea exagerata a potentialului
activitatii speciale de investigatii, lovind grav
nu in cei care au comis si mai comit abuzuri,
dar in cei care au respectat si respecta in con-
tinuare legea.

Nu sunt necesare reforme majore pen-
tru schimbarea situatiei, cu intelepciune se
pot face lucruri grandioase. Apelam la con-
stiinta celor care se ascund in spatele drep-
turilor omului, sustinand restrictionarea
activitatii speciale de investigatii in limitele
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criminal liability. The Criminal Procedure
Code does not know such a circumstance
as the controlled crime and when that is
the reason for the non-commencement of
the criminal prosecution or its termination.
Nor does the criminal law admit that anoth-
er law provides for the facts that constitute
or not crimes (art.1 of the CC). Respectively
if there is a legislative desire for certain act
to be incriminated or decriminalized then
such a provision should be found in the
Criminal Code.

Earlier I proposed that a legal provi-
sion in this regard be set out alongside the
circumstances called generically “Cases that
remove the criminal character of the act”.
As a model of inspiration, the criminal law
of Ukraine, R. Kazakhstan and R. Belarus
served (the draft law in this respect can be
found below).

In conclusion. The special investiga-
tion activity has a very important role in
protecting the fundamental values of the
citizen and ensuring the security of the rule
of law. The security level of the citizen and
the state is directly proportional to the level
of exploitation of the potential of the spe-
cial investigation activity. The involvement
of the politician in the proper approach of
the special investigation activity severely
damaged the image and the credibility of
the officials of this field of activity. The fight
between political opponents has led to an
exaggerated restriction of the potential of
the special investigation activity, severely
striking, not in those who have committed
and abuses, but in those who have contin-
ued and abide by the law.

No major reforms are necessary to
change the situation; wisely great things
can be done. We appeal to the conscience
of those who hide behind human rights,
supporting the restriction of special inves-
tigative activity within the limits of crimi-
nal prosecution. This restriction agrees and
contributes to the development of the crim-
inal environment. Those who have abused
and are still abusing special investigations
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urmaririi penale. Aceasta restrictionare con-
vine si contribuie la dezvoltarea mediului cri-
minal. Cei care au abuzat si mai abuzeaza de
investigatiile speciale nu tin cont de buchea
legii. Cu ei trebuie dusa lupta, ei necesita sa
fie eliminati din sistemul organelor de ocro-
tire a normelor de drept. Legea nr.59 trebu-
ie sa permita ofiterilor de investigatii onesti
sa activeze proactiv si nu doar reactiv contra
criminalitatii.

In acest context, propunem reinves-
tirea serviciilor speciale de investigatii cu
dreptul de realizare a tuturor masurilor spe-
ciale de investigatii neconditionat de faza ur-
maririi penale, indsprind, totodata, controlul
asupra celor care incalca legea.

In acelasi timp, propunem ca urmatoa-
rele notiuni sd fie considerate in urmatorul
proiect de imbunatatire a legii vizate:

- Activitatea speciald de investigatii
este un gen legal si complex de acte fizice si
intelectuale ale organelor specializate de stat
orientate spre obtinerea operativa si priori-
tar in mod ascuns a informatiilor corespun-
zatoare in vederea realizarii anumitor sarcini
concrete prevazute de lege.

— Madsurile speciale de investigatii
sunt actiuni strict reglementate de legislatie,
aplicate autorizat si confidential de catre au-
toritatile competente in cadrul sau in afara
procesului penal, in scopul culegerii de in-
formatii necesare pentru realizarea sarcinilor
activitatii speciale de investigatii.

Alte propuneri de lege ferenda: ex-
cluderea art. 14 din Legea RM nr.50 din
22.03.2012 cu privire la prevenirea si comba-
terea criminalitatii organizate si completarea
Codului penal al Republicii Moldova cu ur-
matorul continut:

»Articolul 40° Cauzarea prejudiciului in
cadrul misiunii speciale

1) Nu constituie infractiune prejudicie-
rea inevitabild a valorilor ocrotite de prezenta
Lege de catre persoana ce a actionat in limitele
conspirativititii in vederea realizdrii misiunii
speciale a organului care exercitd activitate
speciald de investigatii urmdrind scopul cur-

do not consider the law. They must fight
with them; they need to be eliminated from
the system of law enforcement bodies. Law
No.59 should allow honest investigation of-
ficers to proactively and not reactively react
to crime.

In this context we propose the rein-
vestment of the special investigation services
with the right to carry out all the special in-
vestigation measures unconditionally dur-
ing the criminal prosecution phase, while at
the same time tightening the control over
those who break the law.

At the same time, we propose to con-
sider the following notions in the following
project to improve the law:

- The special investigation activity is a
legal and complex genre of physical and in-
tellectual acts of the specialized state bodies
oriented towards obtaining operative and
secretly prioritizing the appropriate infor-
mation in order to perform certain concrete
tasks provided by the law.

- Special investigative measures are
actions strictly regulated by the law, applied
authorized and confidential by the compe-
tent authorities within or outside the crim-
inal process, in order to gather information
necessary for carrying out the tasks of the
special investigation activity.

Other proposals of the law referenda:
exclusion of art. 14 of the Law of the Repub-
lic of Moldova No. 50 from 22.03.2012 on
the prevention and combating of organized
crime and the completion of the Criminal
Code of the Republic of Moldova with the
following content:

“Article 40° causing damage in the spe-
cial mission

1) It is not criminal offense the inev-
itable prejudice of the values protected by
this Law by the person who has acted within
the limits of the conspiracy in order to ac-
complish the special mission of the body that
carries out special activity of investigations
pursuing the purpose of curbing, investigat-
ing and discovering the criminal activity of
the respective formation.



madrii, cercetdrii §i descoperirii activitatii in-
fractionale a respectivei formatiuni.

2) Prevederile alineatului unu al prezen-
tului articol nu se aplicd persoanelor care au
comis fapte prejudiciabile indreptate impotri-
va vietii §i sandtdtii persoanei, producerii unei
calamitdti ecologice precum si altor consecinte
grave”.
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