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Reglementarea dreptului la aparare in CEDO,
Constitutie si in Codul de procedura penala, consti-
tuie o garantie a exercitarii acestui drept fundamen-
tal. Jurisprudenta CtEDO in cauze moldovenesti per-
mite a constata cd CtEDO. In unele cauze in care s-a
stabilit violarea dreptului la aparare s-au constatat si
abuzuri psihice si fizice asupra retinutilor. In cea mai
mare parte, aceste constatari au vizat etapa incipi-
enta a procesului penal si detentia reclamantului in
custodia politiei. Consideram ca asigurarea eficienta
a dreptului la aparare ar fi putut preAntampina abu-
zurile din partea politistilor si altor organe abilitate
cu dreptul de a retine persoanele suspectate de comi-
terea infractiunii. In toate cauzele s-a constatat vi-
olarea dreptului la aparare, datorita relelor practici
in actiunilor organului de constatare si de urmarire
penala. CtEDO nu a constatat unele inconsevente si
neconcordate ale legislatiei nationale cu standardele
CEDO.

Cuvinte-cheie: retinere, banuit, apdrare, juris-
prudenta Curtii Europene.

The regulation of the right to defense in the
ECHR, Constitution and the Code of Criminal Pro-
cedure, is a guarantee of the exercise of this funda-
mental right. The ECtHR jurisprudence in Moldovan
cases makes it possible to find that the ECtHR, in
some cases where the violation of the right of defense
was established, there were also psychic and physi-
cal abuses on the detainees. For the most part, these
findings concerned the early stage of the criminal
trial and the applicant’s detention in police custody.
We believe that effective assurance of the right to
defense could have prevented abuses by police and
other bodies empowered with the right to detain per-
sons suspected of committing the crime. In all cases
it was found that the right to defense was violated,
due to the bad practices in the actions of the body
for finding and prosecuting. The ECtHR did not find
any inconsistencies and discrepancies in the national
legislation with the ECHR standards.

Keywords: restraint, suspicion, defense, Europe-
an Court case law.

Introducere. Asistenta juridica este
una dintre cele mai importante componente
ale dreptului de aparare al partilor, alaturi de
posibilitatea acestora de a-si asigura personal
apararea prin toate mijloacele si metodele
neinterzise de lege (art. 64 alin. (1) CPP) si
de obligatia organelor judiciare de a avea in
vedere, din oficiu, toate aspectele care sunt
in favoarea partilor, iar reglementarea ei in
Constitutie, in Codul de procedura pena-
la, constituie o garantie a exercitarii acestui
drept fundamental.

137

Introduction. Legal aid is one of the
most important components of the parties’
right to defense, along with their possibility
to personally exercise their right to defense
through all means and methods allowed by
the law (art. 64, paragraph 1, CCP) and the
obligation of the legal bodies to take into ac-
count, ex officio, all aspects which are in fa-
vor of parties and its regulation in the Con-
stitution and the Criminal Procedure Code
represents a guarantee of exercising this fun-
damental right.
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CEDO consacra in art. 6, §3 lit. ¢) drep-
tul persoanei acuzate de a fi asistatd de un
apdrdtor ales si, dacd nu dispune de mijloacele
necesare pentru a plati un apdrdtor, sa poa-
td fi asistatd in mod gratuit din oficiu, atunci
cand interesele justitiei o cer.

Constitutia proclama dreptul partilor
la asistenta juridicd din partea unui aparator
ales sau numit din oficiu pentru toata durata
procesului (art. 26 alin. (3)). In acest context,
CPP concretizeaza ca organul de urmarire
penald si instanta de judecata sunt obligate sa
asigure participarea in proces a unui avocat
in vederea apararii banuitului, invinuitului,
inculpatului (art. 17 alin. 3 si 5 CPP).

Metode si materialele aplicate. Pen-
tru realizarea scopurilor si obiectivelor tra-
sate, tinand cont de specificul si caracterul
complex al temei investigate, in calitate de
metode de cercetare au fost folosite metoda
logica, sistematica, de comparare. Cercetarile
intreprinse se bazeaza pe studierea doctrinei,
legislatiei internationale si nationale.

Rezultate obtinute si discutii. In litera-
tura de specialitate exista mai multe definitii
ale asistentei juridice, care, in ansamblu, pun
in evidenta corelatia dintre participarea in
proces a unui profesionist, calificat in dome-
niul jurisprudentei si activitatea de protejare
a drepturilor si intereselor legitime ale per-
soanei care a nimerit in sfera justitiei penale.

»Prin asistentd juridicd se are in vedere
sprijinul pe care aparatorul il da banuitului/
invinuitului/ inculpatului in cadrul procesu-
lui penal prin lamuririle, sfaturile i interven-
tiile lui ca specialist in domeniului dreptului”
(1, p. 14; 2, p. 124].

»Un raport juridic intre o persoana fi-
zica sau juridica si o persoand cu pregatire
speciald (avocat), in cadrul caruia prima be-
neficiaza de sfaturile, recomandarile si opini-
ile avocatului si/ori este reprezentata de catre
acesta in mod calificat in cursul unui proces
ori in afara lui pentru exercitarea si apara-
rea drepturilor si intereselor legitime” [3, p.
110].

In conformitate cu prevederile art. 2 al
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The ECHR stipulates in art. 6, par-
agraph 3 let. c) the right of the accused to
defend himself in person or through legal as-
sistance of his own choosing or, if he has not
sufficient means to pay for legal assistance, to
be given it free when the interests of justice are
required.

The Constitution proclaims the right of
parties to legal aid by a defender chosen or
appointed ex officio throughout the proceed-
ings (art.26, paragraph 3). The CCP specifies
that the criminal investigation body and the
court are obliged to ensure the participation
of a lawyer to defend the suspect, accused
(art. 17, paragraph 3 and 5, CCP).

Material and method. In order to
achieve the goals and objectives set, taking
into account the specificity and complex
character of the topic investigated, as re-
search methods have used the logical, sys-
tematic, comparative method. The research
undertaken is based on study of doctrine, in-
ternational and national legislation.

The result of the discussion. There are
several definitions of legal aid in the doctrine,
which as a whole, highlight the correlation
between participation of a qualified and le-
gally trained professional in the hearing and
the activity of protecting the legitimate rights
and interests of the person in contact with
criminal justice.

“Legal aid” means the support provid-
ed by the defender to the suspect/accused
within criminal proceedings through his/
her explanations, advice and interventions
as specialist in the legal field” [1, p. 14; 2, p.
124].

Another definition: “a legal relation-
ship between a natural or legal person and a
specially trained person (lawyer), where the
first benefits from advice, recommendations
and opinions of the lawyer and/or is repre-
sented by him/her in a qualified manner dur-
ing or outside proceedings for exercising and
defending rights and legitimate interests” [3,
p. 110].

According to art. 2 of the Law on
State Guaranteed Legal Aid No. 198-XVI of



Legii cu privire la asistenta juridica garantata
de stat nr. 198- XVI din 26.07.2007 (publica-
ta in Monitorul Oficial al Republicii Moldo-
va nr. 157-160/614 din 05.10.2007, intratd in
vigoare din 01 iulie 2008), ,,...asistenta juridi-
ca calificata este acordarea serviciilor juridice
de consultantd, reprezentare si/sau apdrare in
organele de urmdrire penald, in instantele ju-
decdtoresti pe cauze penale, contraventionale,
civile sau de contencios administrativ, repre-
zentare in fata autoritdtilor administratiei
publice”.

Directiva 2013/48/UE a Parlamentului
European si a Consiliului din 22 octombrie
2013 [3] contine prevederi importante pen-
tru asigurarea dreptului la aparare in proce-
sul penal, inclusiv a persoanelor retinute.

Prevederile CPP si ale LAJGS privind
prestarea serviciilor de asistenta juridica ca-
lificata, inclusiv in cazul retinerii persoanei,
sunt suficient de clare pentru aplicare in
practica. Daca persoana suspectata de comi-
terea unei infractiuni este retinuta, dreptul
de a fi asistat de un avocat apare din momen-
tul perfectarii procesului-verbal de retinere
si comunicarii acestuia banuitului (art. 64,
alin. (2), pct. 5; art. 69, alin. (2), pct. 2, lit. a);
art. 167, alin. (2), CPP).

In cazul ci suspectul retinut nu are
posibilitate de a contacta un avocat ales, or-
ganul de urmarire penala va contacta in cel
mult o ora Consiliul National pentru Asis-
tentd Juridica Garantata de Stat pentru a fi
desemnat un avocat din oficiu (art. 167 alin.
(11) CPP).

Inainte de audierera banuitului, aces-
ta are dreptul la consultatii in conditii de
confidentialitate cu aparatorul sau (art. 64
alin. (2) pct. 4) si 6) CPP). Conditii pentru
confidentialitatea intrevederii intre avocat si
banuit sunt asigurate de organul de urmari-
re penala (art. 167 alin. (2) CPP). Banuitul
retinut are dreptul de a fi asistat de avocat la
realizarea oricdrei actiuni de urmarire penale
incepand cu audierea acestuia (art. 69 alin.
(2) pct. 7) si 11); art. 68 CPP).

CPP impune eliberarea persoanei
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26.07.2007 (published in the Official Monitor
of the Republic of Moldova No. 157-160/614
of 05.10.2007, in force as of 1 July 2008), “..
qualified legal aid is the delivery of legal ser-
vices of counseling, representation and/or de-
fense before the criminal investigation bodies,
courts of law in criminal cases, administrative
offences cases, civil cases or cases of adminis-
trative jurisdiction, as well as representation
before the public administration authorities”.

The Directive 2013/48/EU of the Eu-
ropean Parliament and of the Council of
22 October 2013 [16] comprises important
provisions for ensuring the right to defense
in criminal proceedings, including of appre-
hended persons.

The provisions of the CCP and LSGLA
on delivering qualified legal aid services, in-
cluding in case of apprehension of a person
are sufficiently clear for implementing them
in practice. If the suspect of a crime is appre-
hended, the right to be assisted by a lawyer
appears from the moment of drawing up the
apprehension minutes and handing it out to
the suspect (art. 64, paragraph 2, p. 5; art. 69,
paragraph 2, p. 2, let. a); art. 167, paragraph
2, CCP; also see art. 25, paragraph 5 of the
Constitution).

In case the apprehended person does
not have the possibility to contact a chosen
lawyer, the criminal investigation body shall,
within one hour, contact the National Coun-
cil for State Guaranteed Legal Aid to appoint a
lawyer ex officio (art. 167, paragraph 11, CCP).

Before hearing the suspect, he/she has
the right to confidential consultation with
his/her defender (art. 64, paragraph 2. p.4)
and 6, CCP). The conditions for confiden-
tial lawyer-client consultation are ensured
by the criminal investigation body (art. 167,
paragraph 2, CCP). The suspect has the right
to be assisted by a lawyer during any crimi-
nal investigation action starting with his/her
hearing (art. 69, paragraph 2. p.7) and 11);
art.68, CCP).

The CCP requires the release of the ap-
prehended person if an essential violation of
the law took place during apprehension (art.
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retinute, dacd la retinere acesteia a fost ad-
misa o incalcare esentialda a legii (art. 177
alin. (1) pct. 3) CPP). Potrivit art. 94, alin. (2)
CPP - incalcare esentiala constituie si lipsa
de asistenta juridica.

Daca in procedurile de retinere si audi-
ere a banuitului nu a fost asigurata participa-
rea unui avocat, legea permite solicitarea si
declararea nulitatii acestora (art. 251 CPP).
De asemenea, legea procesual penala interzi-
ce a pune in baza sentintei si a altor hotarari
judecatoresti, probe obtinute cu incalcarea
dreptului la aparare (art. 94 alin. (1) pct. 2)
CPP). Dat fiind constatarea incalcarii drep-
tului la aparare a persoanei retinute penal,
instanta de judecata este in drept sa reduca
din pedeapsa stabilita inculpatului (art. 385
alin. (4) CPP).

Problema respectarii dreptului la
aparare si asistentd juridica a persoanelor
retinute a fost invocata la CtEDO si in mai
multe cauze moldovenesti.

In cauza Levinta c. Moldovei (cererea
nr. 17332/03, hot. 16.12. 2008) [4] recla-
mantii au pretins, in temeiul articolului 6
al CEDO, ca condamnarea lor s-a bazat pe
probe obtinute ca rezultat al maltratarii si
in lipsa probelor reale cu privire la vinova-
tia lor. Ei au addugat ca lor nu li s-a permis
sa se intdlneasca cu un avocat timp de 24 de
ore dupa plasarea lor in detentie in Republi-
ca Moldova si ca nu li s-a permis de facto sa
aiba astfel de intrevederi in perioada 4-8 no-
iembrie 2000 si ulterior; si ca nu li s-a permis
sa se intalneasca cu avocatii lor in conditii de
confidentialitate (§. 95) .

In cauza Leva c. Moldovei (cererea nr.
12444/05, hot. 15.03. 2010) [5], primul recla-
mant s-a plans de faptul ca, fiind retinut de
catre ofiteri ai CCCEQC, initial nu i s-a per-
mis sa fie reprezentat de un avocat ales de el.
De asemenea, in cauza Leva a fost aborda-
ta problema confidentialitatii intrevederilor
cu avocatul in incinta biroului ofiterului de
urmarire penald si in izolatorul de detentie
provizorie a CCCEC. Curtea a constatat ca
imposibilitatea primului reclamant sa discu-

177, paragraph 1, p.3) CCP). According to
art. 94, paragraph 2, CCP - the absence of le-
gal aid also represents an essential violation.

If during apprehension and hearing
procedures the participation of a lawyer has
not been ensured, the law allows the appli-
cation and declaration of invalidity (art. 251,
CCP). Moreover, the criminal procedural law
prohibits the sentence and other judgments
to be based on evidence obtained by violat-
ing the right to defense (art. 94, paragraph
1, p.2, CCP). If violations of the defendant’s
right to defense were found, the court is enti-
tled to reduce the punishment (art. 385, par-
agraph 4, CCP).

The problem of observing the right to
defense and legal aid was invoked in the EC-
tHR case law, including several Moldovan
cases.

In the case of Levinta v. Moldova (ap-
plication No. 17332/03, decision 16.12.2008)
(4] the applicants complained under Article
6 of the Convention that their conviction had
been based on evidence obtained as a result
of ill-treatment and in absence of any real
evidence of their guilt. They added that they
had not been allowed to see a lawyer for 24
hours following their placement in detention
in Moldova, and had been de facto prevented
from having such meetings in the period of
4-8 November 2000 and thereafter; and that
they had not been allowed to meet in private
with their lawyers (paragraph 95).

In the case of Leva v. Moldova (appli-
cation No. 12444/05, decision 15.03.2010)
[5], the first applicant complained that, ini-
tially, upon his apprehension by the CFECC,
he had not been allowed to be represented
by a lawyer chosen by him. Moreover, in
the Leva case, the problem of confidentiality
of meetings with the lawyer in the office of
the criminal investigation officer and in the
preventive detention isolator of the CFECC
has been addressed. The Court found that
the impossibility of the first applicant to di-
rectly discuss with his lawyers the relevant
questions for his defense and for challeng-
ing their pre-trial detention, without being
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te cu avocatii sai chestiuni direct relevante
pentru apararea lui si pentru contestarea de-
tentiei sale preventive, fara a fi separate de
peretele de sticld, a afectat dreptul la aparare,
respingind celelalte pretentii privind incalca-
rea dreptului la asistenta juridica.

Referitor la plangerea lui S.L. in temeiul
articolului 5, §4 in privinta paravanului din
sticla din Izolatorul de detentie preventiva al
CCCEC, Curtea reitereaza ca ea a constatat
deja Incalcari in ceea ce priveste plangeri si-
milare in cauze precum Castravet c. Moldo-
vei nr. 23393/05, § 61, 13 martie 2007; Istra-
tii si altii c. Moldovei nr. 8721/05, 8705/05
si 8742/05, §101, 27 martie 2007; Modarca
c. Moldovei nr. 14437/05, § 99, 10 mai 2007;
Musuc c. Moldovei nr. 42440/06, § 57, 6
noiembrie 2007 si Sarban c. Moldovei (ce-
rerea nr. 3456/05, hot. 04.10.2005, § 48-50,
126-131). In asemenea circumstante si avand
in vedere asemanarea plangerii in prezenta
cauza cu cele din cauzele mentionate supra,
Curtea considera imposibila indepartarea de
la rationamentul si constatarile sale in cauze-
le respective. Astfel, din acest punct de vede-
re, in privinta lui S.L. s-a produs o incalcare
a articolului 5, § 4 din Conventie (S 68) [6].

Au existat cazuri cand instantele
nationaleauintervenitlasolicitareaavocatilor
privind asigurarea confidentialitatii consul-
tarii clientilor lor, care se afla in custodia
politiei. O astfel de situatie a fost constatata
in cauza Popovici c. Moldovei (cererea nr.
12444/05, hot. 15.03.2010, §21, 22) [7]. In
aceasta cauza Curtea a constatat de aseme-
nea ,Se pare cd, in timpul procedurilor ad-
ministrative, reclamantul nu a fost asistat de
un avocat, avaindu-se in vedere si pe perioada
retinerii contraventionale a reclamantului”.

Hotararea CtEDO din 19 decembrie
2006 in cauza OFERTA PLUS SRL c. Mol-
dovei (Cererea nr. 14385/04) a determinat
autoritatile responsabile de a asigura intre-
vederi intre persoana retinutd si aparator in
conditii de confidentilaitate, fara suspiciuni
de supraveghere audio sau video a acesteia,
precum si posibilitatea ambilor de a se afla in
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separated by a glass wall, affected his right to
defense, dismissing the other complaints on
violation of the right to legal aid.

In so far as S.L’s complaint under
Article 5 paragraph 4 concerning the glass
screen in the CFECC detention centre is
concerned, the Court reiterates that it has al-
ready found violations in respect of similar
complaints in such cases as Castravet v. Mol-
dova No. 23393/05, paragraph 61, 13 March
2007; Istratii and others v. Moldova No.
8721/05, 8705/05 and 8742/05, paragraph
101, 27 March 2007; Modarca v. Moldova
No. 14437/05, paragraph 99, 10 May 2007;
Musuc v. Moldova no. 42440/06, paragraph
57, 6 November 2007 and Sarban v. Moldo-
va, No. 3456/05, paragraph 48-50, 126-131,
04 October, 2005. In such circumstances and
in view of the similarity of the complaint in
the present case with those in the above cas-
es, the Court does not consider it possible
to depart from its reasoning and its findings
in those cases. Accordingly, there has been
a violation of Article 5 paragraph 4 of the
Convention in this respect in the case of S.L.
(paragraph 68). [6].

There were cases when national courts
intervened upon the lawyers’ request for en-
suring confidentiality of their consultation
with clients in police custody. Such a situ-
ation was found in the case of Popovici v.
Moldova (application no. 12444/05, decision
15.03.2010, paragraph 21, 22) [7]. In this
case, the Court also found that “it appears
that the applicant was not assisted by a lawyer
during the administrative proceedings, taking
into consideration also the period of contra-
ventional apprehension of the applicant”.

The ECtHR judgment of 19 December
2006 in the case OFERTA PLUS SRL v. Mol-
dova (application No. 14385/04) determined
the responsible authorities to ensure confi-
dential meetings between the apprehended
person and the defender, without suspicions
of audio or video surveillance, as well as the
possibility of locating both of them in the
same room for exchange of documents. “The
Court considers that the impossibility for C.T.
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aceeasi incapere pentru a face schimb de acte
si documente. ,,Curtea considerd ca imposibi-
litatea lui C.T. de a discuta cu avocatul recla-
mantului chestiuni cu privire la aceastd cerere
depusa la Curte, fdrd a fi separati de perete-
le din sticld, a afectat dreptul reclamantului
la depunerea unei cereri individuale ($156).
Intr-adevdr, Curtea considerd acum cd pere-
tele din sticla ar putea afecta exercitarea de
catre alte persoane a drepturilor lor la aparare
(§153)” [8].

In cauza Buzilov c¢. Moldovei (cererea
nr. 28653/05, hot., 23.06. 2009) [9], recla-
mantul s-a plans ca avocatului sdu nu i-au
fost create facilitati adecvate pentru a se in-
talni cu el pe perioada retinerii in custodia
politiei. In opinia Curtii, deoarece reclaman-
tul nu si-a intemeiat pretentia prin prezen-
tarea unor probe, aceasta urmeaza a fi de-
clarata inadmisibila, ca vadit nefondata, in
conformitate cu art.35, §$3 si 4 al Conventiei
(§21).

In Cauza Petru Rosca (cererea nr.
2638/05, hot. 06.10.2009) [10], reclamantul a
pretins, in special, ca politia a aplicat excesiv
forta in timpul retinerii si detentiei sale, si
ca el a fost recunoscut vinovat de savarsirea
unei contraventii administrative, fard a avea
suficient timp si facilitati sa-si pregateasca
apdrarea sau sa fie asistat de un avocat (§3).
Curtea a concluzionat ca, in cazul de fata, a
existat o incalcare a Articolului 6, §1 in cone-
xitate cu Articolul 6, §3 lit. ¢) si d) din Con-
ventie (§58).

In Hotirarea CtEDO  Gradinar
c. Moldovei (cererea nr. 7170/02, hot.,
08.04.2008), Curtea a notat ca G. si D.C. nu
au fost asistati de avocat in perioada retinerii
contraventionale si a arestului administrativ,
atunci cand au fost audiati asupra unor fap-
te penale ce le-au fost incriminate ulterior in
cadrul unui dosar penal (§$ 18-22) [11].

In Hotérarea Cristina Boicenco c. Mol-
dovei (cererea nr. 25688/09, hot. 27.09. 201)
se mentionaza ca instantele nationale, achi-
tandu-1 pe reclamant intr-un dosar penal, a
constatat suplimentar ca ofiterii de politie
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to discuss with the lawyer issues concerning
the present application before the Court with-
out being separated by a glass screen affected
the applicant company’s right of petition. Ac-
cordingly, there has been a violation of Article
34 of the Convention in this respect also (par-
agraph 156). Indeed, the Court now considers
that the glass screen might affect the exercise
by other individuals of their defense rights
(paragraph 153)” [8].

In the case of Buzilov v. Moldova (ap-
plication No. 28653/05, decision 23.06.2009)
[9], the applicant finally complained that his
lawyer did not have adequate facilities to
meet with him. In the Court’s opinion, this
complaint refers, in substance, to the appli-
cant’s right of petition guaranteed by Article
34 of the Convention. However, since the
applicant failed to substantiate it by provid-
ing any evidence, the complaint must be de-
clared inadmissible as manifestly ill founded
in accordance with Article 35 paragraphs 3
and 4 of the Convention (paragraph 21).

In the case of Petru Rosca (application
No. 2638/05, decision 06.10.2009) [10], the
applicant claimed, in particular, that the po-
lice had made excessive use of force during
his arrest and detention, and that he had
been convicted of an administrative offence
without having had sufficient time and facil-
ities to prepare his defense or to use the as-
sistance of a lawyer (paragraph 3). The Court
concluded that there had been a violation of
Article 6 paragraph 1 in conjunction with
Article 6 paragraph 3 (c) and (d) of the Con-
vention (paragraph 58).

In the ECtHR decision of Gradinar v.
Moldova, (application No. 7170/02, decision
08.04.2008), the Court noted that G. and
D.C. had not been assisted by a lawyer dur-
ing their contraventional apprehension and
administrative arrest and when they were
questioned about some criminal deeds that
were later incriminated within a criminal file
(paragraphs 18-22) [11].

In the decision of Cristina Boicenco v.
Moldova (application No. 25688/09, decision
27.09.2011) it is mentioned that by acquit-



nu au intocmit un proces-verbal de retine-
re, ca detentia reclamantului, care nu a fost
asistat de un avocat, a avut loc cu incélcarea
dreptului national si ca toate actele procedu-
rale efectuate in timpul urmaririi penale sunt
nule (§$ 13, 14) [12].

In cauza Gutu c. Moldovei (cererea nr.
20289/02, hot. 07.06.2007) [13] s-a constatat
ca reclamantul a fost retinut fiind banuit de
nesubordonarea cu rea-vointa cerintelor le-
gitime ale colaboratorului de politie. Fiind in
custodia politiei mai bine de aproximativ 20
ore, el nu a fost informat despre motivele de-
tentiei sale si nu i-a fost acordat un avocat in
aceastd perioadd (S$ 6, 12, 13).

In Hotararea Feraru c. Moldovei (ce-
rea nr. 55792/08, hot. 24.01. 2012) [14], se
mentioneaza ca avocatul reclamantului a
denuntat arestarea de facto a reclamantului
la 29 septembrie 2008 si detentia ulterioard a
acestuia, si neacordarea reclamantului asis-
tentei juridice pand la 6 octombrie 2008 ($14).

In cauza Colibaba c. Moldovei (cere-
rea nr. nr. 29089/06, hot. 23.10.2007) [15] s-a
constatat ca desi reclamantul a fost retinut la
21 aprilie 2006, fiind acuzat de agresarea unui
politist, numai la 27 aprilie 2006, reclamantu-
lui i s-a permis pentru prima datd sd se intal-
neascd cu avocatul sau, dar numai in prezenta
politistilor. Reclamantul s-a plans avocatului
sdu cd a fost torturat (S§1, 4, 43). In fine, re-
clamantul s-a plans, in temeiul articolului 34
al Conventiei, ca scrisoarea Procurorului Ge-
neral din 26 iunie 2006 a avut drept scop in-
timidarea avocatului sau si ca, prin urmare,
a constituit o incdlcare a dreptului sau de a
sesiza Curtea. Curtea considerd ca statul pa-
rat nu s-a conformat obligatiilor sale impuse
de articolul 34 al Conventiei (§59).

In Hotdrarea Gurgurov c. Moldovei
(cererea nr. 7045/08, hot. 16.06. 2009) [16]
s-a stabilit de asemenea, ca partea acuzarii in
dosar a facut presiuni asupra apararii. Curtea
a notat ca reclamantul s-a plans de maltrata-
re. ,,La 4 noiembrie 2005, tatdl reclamantului
a angajat un avocat, care imediat a depus o
plangere la procuraturd, invocand rele trata-
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ting the applicant of a criminal offence, the
domestic court, additionally found that the
criminal investigation officers had not issued
an apprehension minutes, that the detention
of the applicant who had not been assisted by
a lawyer took place with violation of the do-
mestic law and all the procedural acts drawn
up during the criminal investigation were
null (paragraphs 13, 14) [12].

In the case of Gutu v. Moldova (appli-
cation No. 20289/02, decision 07.06.2007)
[13] it was found that the applicant was ap-
prehended, being suspected of disobeying
the lawful orders of a police officer. Being
detained in police custody for more than 20
hours, he was not informed about the grounds
of his detention and was not provided with a
lawyer (paragraphs 6, 12, 13).

In the decision of Feraru v. Mol-
dova (application no. 55792/08, decision
24.01.2012) [14], it is mentioned that the ap-
plicant’s lawyer appealed, complaining of the
applicant’s de facto arrest on 29 September
2008 and his detention thereafter, and of the
lack of legal assistance available to the appli-
cant until 6 October 2008 (paragraph 14).

In the case of Colibaba v. Moldova (ap-
plication No. 29089/06, decision 23.10.2007)
[15] it was found that although the applicant
was arrested on 21 April 2006 on charges of
assaulting a police officer, only on 27 April
2006 he was allowed for the first time to meet
his lawyer, but only in the presence of police.
The applicant complained to his lawyer that
he had been tortured (paragraphs 1, 4, 43). Fi-
nally, the applicant complained, according to
Article 34 of the Convention that the Prose-
cutor General’s letter of 26 June 2006 was a
form of intimidation in respect of his lawyer,
and subsequently, represented violation of
his right to complain to the Court. In view
of the foregoing, the Court considers that the
respondent State has failed to comply with its
obligations under Article 34 of the Convention
(paragraph 59).

In the decision of Gurgurov v. Mol-
dova (application No. 7045/08, decision
16.06.2009) [16] it was also found that the ac-
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mente. Curtea accentueazd, in primul rand,
cd independenta procuraturii era dubioasd pe
toatd durata investigatiei efectuate. Curtea ob-
servd, cd Procuratura Generald si-a exprimat
clar opinia sa in acest sens deja la inceputul
investigatiei i a incercat sd exercite presiuni
asupra avocatului reclamantului si asupra al-
tor avocati, pentru a-i convinge sd nu inainteze
plangeri cdtre organizatiile internationale spe-
cializate in protectia drepturilor omului (a se
vedea paragraful 11). Aceasta a condus la con-
statarea violdrii Articolului 34 din Conventie
in speta Colibaba v. Moldova (nr. 29089/06, §
67, 23 octombrie 2007) (§ 65).

Concluzii. In baza celor consemnate in
cadrul acestui articol si expunerii sumare a
dosarelor examinate de CtEDO privind cere-
rile depuse de reclamanti impotriva R. Mol-
dova, am putea trage urmatoarele concluzii.

In majoritatea cazurilor expuse a fost
constatata incalcarea dreptului la aparare.

CtEDO si-a intemeiat concluziile nu
numai pentru absenta prezentei fizice a avo-
catului in timpul realizarii unor activitati
procesuale cu antrenarea persoanei retinute,
dar si pentru lipsa confidentialitatii intreve-
derilor cu clientii.

In unele cauze in care s-a stabilit vio-
larea dreptului la apdrare s-au constatat si
abuzuri psihice si fizice asupra retinutilor.
In cea mai mare parte, aceste constatdri au
vizat etapa incipientd a procesului penal si
detentia reclamantului in custodia politiei.

Consideram ca asigurarea eficienta a
dreptului la aparare ar fi putut preintampina
abuzurile din partea politistilor si altor orga-
ne abilitate cu dreptul de a retine persoanele
suspectate de comiterea infractiunii.

In toate cauzele s-a constatat violarea
dreptului la aparare, din cauza relelor prac-
tici in actiunile organului de constatare si de
urmarire penala. CtEDO nu a constatat une-
le inconsevente si neconcordate ale legislatiei
nationale cu standardele CEDO.

cusation had put pressure on the defense. The
Court noted that the applicant complained
of ill-treatment. ”On 4 November 2005 the
applicant’s father employed a lawyer, who im-
mediately filed a complaint with the prosecu-
tor’s office, invoking ill-treatment. The Court
notes in the first place that the independence
of the prosecutor’s office was open to doubt
throughout the investigation conducted by it.
It observes that the Prosecutor General’s Office
expressed a clear opinion on the matter at the
beginning of the investigation and attempted
to put pressure on the applicant’s lawyer along
with other lawyers and to dissuade them from
pursuing their complaints before international
organizations specialized in the protection of
human rights (see paragraph 24 above). This
led to the finding of a violation of Article 34 of
the Convention in Colibaba v. Moldova (No.
29089/06, paragraph 67, 23 October 2007)
(paragraph 65).

Conclusions. Based on the findings
above and a short overview of the cases ex-
amined by the ECtHR we can make the fol-
lowing conclusions.

In most of the mentioned cases, there
was a violation of the right to defense.

The ECtHR based its conclusions not
only on the physical presence of the lawyer
during certain procedural actions with the
participation of the apprehended person,
but also on the lack of confidentiality of the
meetings with clients.

In some cases, physical and mental
abuses of apprehended persons were found.

We believe that efficient safeguarding
of the right to defense could have prevented
abuse by the police.

For the most part, these findings fo-
cused on the early stage of the criminal pro-
ceedings and detention in police custody.

In all cases, there was found a violation
of the right to defense, due to bad practices
in the actions of the ascertaining body and
criminal investigation body. The ECtHR has
not found any inconsistencies and incon-
gruities of the national legislation with the
ECHR.
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