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Esenta oricdrui act juridic, anterior realizarii
scopului pentru care a fost incheiat, consta in eficaci-
tatea sa, care sa produca efecte juridice in cadrul ra-
porturilor ce le-a constituit, regula valabila si pentru
contractul de donatie ca act ce da nastere, modifica
sau stinge raporturi civile.

Prin urmare, contractul de donatie este valabil si,
respectiv, eficient daca la incheierea lui au fost res-
pectate toate conditiile de fond si de forma impuse
de lege, fiind vorba de capacitatea de a contracta,
consimtamantul partilor, obiectul, cauza si forma.

Cuvinte-cheie: contract, donatie, act juridic, conditii
de valabilitate, liberalitate, gratuit, donator, donatar,
consimtamant.

The essence of any legal act lies in its effective-
ness, prior to the achievement of the purpose for
which it was concluded. It is expected to produce le-
gal effects within the constituted relationships. This
is a valid rule for the donation contract, too, as an
act that gives birth, modifies, or extinguishes civil
relations.

Therefore, the donation contract is valid and,
respectively, effective if at its conclusion all the sub-
stantive and form conditions imposed by law were
respected, i.e. the ability to contract, the consent of
the parties, the object, the cause and the form.

Keywords: contract, donation, legal act, conditions of
validity, liberality, free of charge, donor, donee, consent.

Introducere. Prin intermediul lucrarii
de fata, insistam asupra enuntarii principale-
lor conditii de fond ale contractului de donatie
care, de fapt, constituie prima i cea mai mare
problema in considerarea existentei legale a
acestuia, eficacitatii si insemnatatii sale. Or,
potrivit literaturii de specialitate, actul juri-
dic civil exista si are utilitate practicd numai
prin efectele carora le da nastere, iar acestea
constau in nasterea, modificarea, transmite-
rea sau stingerea unor raporturi juridice civile
concrete, implicit a drepturilor si obligatiilor
care constituie continutul acestor raporturi
juridice si carora actul juridic respectiv le da
nastere, pe care le modificd, pe care le trans-
mite sau pe care le stinge[7, p. 166].

Introduction. Through this paper, we
insist on the enunciation of the main sub-
stantive conditions of the donation contract
which constitutes, in fact, the first and the
biggest problem in considering its legal exist-
ence, its effectiveness and significance. How-
ever, according to the specialized literature in
the legal field, the civil legal act exists and, it
has practical utility only through the effects
it gives rise to, and these consist in the birth,
modification, transmission or extinction of
specific civil legal relationships, implicitly of
the rights and obligations that constitute the
content of these reports and to which the re-
spective legal act gives rise, which it modifies,
transmits or extinguishes [7, p. 166].



In contextul dat, considerdm ca cerce-
tarile actuale necesita a fi orientate spre iden-
tificarea unor noi solutii, mai concrete si mai
categorice in protejarea intereselor diferitor
categorii de persoane, dar si ale statului si
societatii in ansamblu. Spunem aceasta, avand
in vedere ca prin necunoasterea, respectiv,
neintrunirea conditiilor de fond ale donatiei,
aceasta poate deveni ineficace, adica nu-si va
produce total sau partial efectele, dar si va
prejudicia interesele statului atunci cand se va
dispune prin donatie intre persoane juridice
cu scop lucrativ.

Metode aplicate si materiale utilizate.
Intru atingerea obiectivelor studiului propus,
am recurs la utilizarea celor mai importante
metode de cercetare, unanim recunoscute
dupa eficienta si relevanta lor impunatoare
in materie de studiu. Ne referim aici la me-
tode, cum ar fi: observatia, metoda deductiei,
metoda sistemicd, metoda cantitativd, precum
si cea sistemicd.

Rezultate obtinute si discutii.

Capacitatea de a contracta insemndta-
te si perspective de reglementare

In ce priveste conditiile de valabili-
tate ale contractului de donatie, o deosebi-
ta atentie solicita conditia de capacitate in
a dispune prin donatie, avand in vedere ca
acest act juridic este unul de liberalitate, prin
care se diminueaza patrimoniul dispunato-
rului fara a putea urmari si pretinde un in-
teres patrimonial. De aceea in privinta unor
categorii de persoane (minori, persoane cu
dizabilitati, persoane limitate in capacitate
de exercitiu) legiuitorul urmeaza a se im-
pune prin reglementari specifice ce ar apara
interesele persoanelor aflate, intr-un fel sau
altul, in dificultatea de a decide soarta patri-
moniului lor.

In general, se spune ca pot dona prin
contract de donatie toate persoanele care
dispun de capacitate deplind de exercitiu
in timp ce nu toate persoanele cu capaci-
tate deplind de exercitiu pot avea calitate
de parte contractanta in calitate de donatar
(persoanele juridice cu scop lucrativ, lucra-
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In this context, we consider that the
current research needs to be oriented towards
identifying new, more concrete and categor-
ical solutions in protecting the interests of
different categories of people, but also of the
state and society as a whole. We mention this,
considering that by not knowing, respective-
ly, the non-fulfillment of the basic conditions
of the donation, this can become ineffective.
Thus, it will not produce its effects in whole
or in part, but it will harm the interests of the
state when it is arranged by donation between
profit making legal entities.

Methods applied and materials used.
In order to achieve the objectives of the pro-
posed study, we’ve decided to use the most
important research methods, unanimously
recognized for their impressive efficiency
and relevance in the field of study. We refer
to methods such as: observation, deduction
method, systemic method, as well as quanti-
tative method.

Results obtained and discussions.

The ability to contract - significance
and regulatory perspectives

Regarding the validity conditions of the
donation contract, the condition of ability to
dispose by donation demands special atten-
tion, considering that this legal act is one of
liberality, by which the dispositor’s patrimo-
ny diminishes, and he/she will not be able
to follow and claim a patrimonial interest.
Therefore, with regard to certain categories
of persons (minors, persons with disabilities,
persons limited in the right to take action),
the legislator is going to impose specific reg-
ulations that would defend the interests of
persons who are somehow in difficulty in de-
ciding the fate of his/her patrimony.

In general, it is said that all persons
with full legal capacity can donate by do-
nation contract, except that not all persons
with full legal capacity may have the status of
a contracting party as a donee (profit mak-
ing legal entities, the workers of the medical
institutions from the patients, etc.). This fact
we discussed in detail in the content of other
works.
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torii institutiilor medicale de la pacienti etc.),
fapt despre care am discutat in detaliu in
continutul altor lucrari.

Consimtamantul si rolul vointei inter-
ne la incheierea contractului de donatie

De esenta subiectului pe care il cerce-
tam, pe langa importanta donatiei data prin
definitie, consideram a ne expune mai deta-
liat si asupra naturii consimtamantului partii
care dispune prin donatie, conditie de validi-
tate ce vizeaza in mare parte pe donator.

De altfel, in doctrina juridica,
consimtamantului la incheierea oricaror acte
juridice cu titlu gratuit, mai ales acelor de li-
beralitate, cum e si cazul donatiei, i s-a acor-
dat o atentie sporita in contextul diminuarii
patrimoniului dispunatorului ca efect princi-
pal al actului consimtit.

In planul conditiilor de validitate ale
contractului de donatie, un rol deosebit il are
discernamantul donatorului in raport cu cel
al donatarului, de care legea leaga si valabili-
tatea consimtdmantului, in sensul ca primul
trebuie sa fie exprimat cu intentia de a pro-
duce efecte juridice si sa nu fie viciat (art. 312
alin. (2) CC).

Dupa cum se observa in practi-
ca judiciard, un element obligatoriu al
consimtamantului exprimat de catre dona-
tor este intentia de a gratifica sau multumi
donatarul fara a urmari in schimb obtinerea
unui folos patrimonial [3]. De aceea
consimtamantul, in tot cazul, trebuie privit
prin optica elementelor sale, adica a vointei
interne, dar si a celei exteriorizate (exprima-
te).

Evident, vointa juridica exteriorizata
nu ridicd mari dificultati in plan de inter-
pretare, odata ce se face vazuta in momentul
transmiterii bunului de la donator la donatar,
fapt care marcheaza si momentul indeplinirii
conditiei de validitate a donatiei. Or, potrivit
art. 312 alin. (3) CC, intentia de a produce
efecte juridice se determina din declaratia
sau comportamentul persoanei, aga cum ea a
fost inteleasa in mod rezonabil de catre cea-
lalta parte a actului juridic.

The consent and the role of the internal
will at the conclusion of the donation contract

Due to the essence of the subject we are
researching, in addition to the importance of
the donation given by definition, we consid-
er to expose in more detail on the kind of
the consent of the party that has donated, a
condition of validity that mainly concerns
the donor.

Moreover, in the legal doctrine, the
consent in the process of the conclusion of
any legal acts that are free of charge, especial-
ly those of liberality, as in the case of dona-
tion, was given much attention in the context
of diminishing the disposition’s patrimony
as the main effect of the consented act.

In the view of the validity conditions
of the donation contract, the discernment of
the donor in relation to that of the donee, of
which the law binds and the validity of the
consent, in the sense that the first must be
expressed with the intention to produce legal
effects and to play a special role, and it must
not be vitiated (art. 312 par. 2 CC).

As can be seen in the judicial prac-
tice, a compulsory element of the consent
expressed by the donor is the intention to
gratify or thank the donee without seeking
to obtain instead a patrimonial benefit [3].
Therefore, the consent, in any case, must be
viewed from the perspective of its elements,
that is, of the internal will, but also of the ex-
ternal (expressed) will.

Clearly, the externalized legal will does
not raise great difficulties in the interpreta-
tion plan, once it is seen when the good is
transmitted from the donor to the donee.
This fact marks the moment when the con-
dition of validity of the donation is fulfilled.
However, according to art. 312 par. 3 CC, the
intention to produce legal effects is deter-
mined by the person’s statement or behavior,
as it was reasonably understood by the other
party of the legal act.

However, many difficulties of under-
standing, identification, and testing are gen-
erated by the element of the internal will.
This is why its role in determining when to



Cu toate acestea, numeroase dificultati
de intelegere, identificare si probare sunt ge-
nerate de elementul vointei interne, de aceea
rolul ei in determinarea la a dona este destul
de evidenta, fapt care suscita discutii lungi si
interminabile, pe care nu suntem in drept sa
le evitam.

Desigur, intelegerea corecta a multi-
plelor probleme juridice legate de elemente-
le vointei interne depinde in mare parte de
notiunea deosebit de importanta a vointei
juridice in general. Aceasta cu atat mai
mult, cu cat orice act juridic are ca trasaturi
esentiale o vointa declaratd, produce efecte
juridice si presupune recunoasterea sociala a
utilitatii actului [17, p. 62].

In literatura de specialitate, discutiile
asupra vointei juridice ca element de baza
a actului juridic a fost studiatd de numerosi
autori care au reusit sa dea o apreciere bine
meritata.

Astfel, potrivit unora [14, p. 8-9],
vointa juridica reprezintd o decizie, o hota-
rare a unei persoane de a savarsi un act sau
un fapt producator de consecinte juridice. Ea
capata valente juridice atunci cand imbraca
forma actului juridic.

In conceptia unui alt autor roméan [10,
p- 7], vointa poate fi definita ca impulsul ce
determina activitatea umana spre realizarea
unor anumite scopuri, cu conditia existentei
acestor scopuri. Ea este un element complex
atat din punct de vedere psihologic, cat si din
punct de vedere juridic.

Sub aspect juridic, vointa este comple-
xda, deoarece reuneste in structura sa doua
elemente: consimtamantul si cauza (scopul).

Dupd cum am mentionat si in alte
randuri [6, p. 63], vointa interna a donato-
rului conteazd cel mai mult in exprimarea
consimtamantului necesar incheierii con-
tractului de donatie.

Astfel, desi donatia are titlu gratuit,
potrivit vointei interne, fiind strans legata
de cauza (scop), cel care dispune, in majo-
ritatea cazurilor se asteapta la o afectiune
deosebita, respect si consideratie din partea
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donate is quite obvious which leads to long
and endless discussions which we are not en-
titled to avoid.

Of course, the correct understanding
of the multiple legal problems related to the
elements of the internal will depends, to a
great extent, on the very important notion
of the legal will in general. Even more this,
since any legal act has as its essential feature
a declared will, it produces legal effects and
implies the social recognition of the utility of
the act [17, p. 62].

In the specialized literature, the legal
will as a basic element of the legal act has been
studied by many authors who have managed
to give a well deserved appreciation.

Thus, according to some of them [14,
p. 8-9], the legal will represents a decision, a
determination of a person to commit an act
or a fact that produces legal consequences.
It acquires legal valences when it takes the
form of the legal act.

In the conception of another Romanian
author [10, p. 7], the will can be defined as the
impulse that determines the human activity
towards achieving certain goals, taking into
account that these goals do exist. It is a com-
plex element both psychologically and legally.

From a legal point of view, the will is
complex, because it includes in its structure
two elements: consent and the cause (the
purpose).

As we have mentioned elsewhere [6,
p. 63], the internal will of the donor matters
most when expressing the consent which is
necessary to conclude the donation contract.

Thus, although the donation is free of
charge, according to the internal will, being
closely linked to the cause (purpose), the do-
nor, in most cases, expects special affection,
respect, and consideration from the donee.
This thing should not be equated with the
consideration as long as the latter has no
patrimonial content. At the same time, the
externalized will is not the same, it does not
coincide in all cases with the internal will, al-
though in many situations it coincides, but
this does not affect in any way the donor’s
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donatarului, aceasta nu trebuie echivalata cu
contraprestatia atata timp, cat cea din urma nu
are un continut patrimonial. In acelasi timp,
vointa exteriorizata nu este la fel, ea nu coinci-
de in toate cazurile cu cea interna, cu toate ca
in multe situatii si coincide, dar acest fapt nu
afecteazd in nici un fel consimtamantul liber
exprimat al donatorului.

Opinia noastra este confirmata si de
unele afirmatii expuse in literatura de spe-
cialitate atunci cand se refera la elementele
vointei juridice.

Asadar, vointa juridica cuprinde in
continutul sdu doua elemente: unul intern,
psihologic, si unul extern, social, declarat.
Pentru a produce efecte juridice, vointa in-
terna trebuie sa indeplineasca urmatoarele
conditii:

- sa fie libera si constienta;

- sa fie animata de intentia de a produ-
ce efecte juridice;

- sa fie exteriorizata.

Vointa juridica poate fi exteriorizata
in diverse forme, dreptul civil consacrand
principiul consensualismului ca regula ge-
nerald. Exista insa si situatii in care este
necesara respectarea formei solemne, cum
este si cazul contractului de donatie, lipsa
acesteia sanctionandu-se cu nulitatea abso-
luta. Atunci cand vointa interna coincide cu
vointa declarata, exteriorizata, nu se ridica
nici un fel de probleme.

Exista insa numeroase situatii in care
vointa internd nu coincide cu vointa externa.
Neconcordantele dintre vointa interna, rea-
13, si cea exteriorizatd nu contravin formarii
valabile a actului juridic. Cu toate acestea, in
dreptul intern, raportat la dispozitiile legale,
vointa declaratd este singura care produce
efecte, aceasta fiind opozabila tertilor [14, p.
8-9].

Cat priveste rolul vointei raportat la
persoana donatarului, desi are mai putind
relevanta, totusi prezenta acesteia conteaza
si chiar este necesara.

Insd vointa internd a donatorului
se pare ca prezintd o importanta mult mai

freely expressed consent.

Our opinion is also confirmed by some
statements set out in the specialized litera-
ture when referring to the elements of the
legal will.

Therefore, the legal will comprises in
its content two elements: one internal, psy-
chological, and one external, social, declared.
In order to produce legal effects, the internal
will must meet the following criteria:

- to be free and conscious;

- to be encouraged by the intention to
produce legal effects;

- to be externalized.

The legal will can be externalized in
various forms. The civil law respects the prin-
ciple of consensualism as a basic rule. How-
ever, there are also situations in which it is
necessary to respect the solemn form, as is the
case with the donation contract. Its absence
is sanctioned with absolute nullity. When the
internal will coincides with the declared and
externalized will, no issues appear.

However, there are many situations in
which the internal will does not coincide with
the external will. The inconsistencies between
the internal, real, and external will do not
contradict the valid formation of the legal act.
However, in the internal law, in relation to the
legal provisions, the declared will is the only
one that produces effects, being enforceable
against third parties [14, p. 8-9].

As for the role of the will in relation
to the donee, although it is less relevant, its
presence matters and is even necessary.

However, the internal will of the do-
nor seems to be of much greater importance
because there are situations in which it does
not correspond to the externalized will.

So, if it seems that a gratification oc-
curs, the internal will (purpose) of the do-
nor may be different. For example, the donor
has a 25-tonne cistern. He/She can’t get rid
of it because nobody wants to buy it, but its
transportation to the scrap collection point is
more expensive than the cistern itself. By do-
nating it, the donor will escape the burden.
In this case, the problem is not so complicat-



mare, fiind situatii in care ea nu corespunde
cu vointa exteriorizata.

Cu alte cuvinte, daca la exterior are loc
o gratificare, vointa (scopul) interna a dona-
torului poate fi alta. Spre exemplu, donatorul
avand in proprietate o cisterna de 25 de tone,
neputandu-se debarasa de ea din cauza ca
nimeni nu doreste sa o cumpere, iar trans-
portarea acesteia la punctul de colectare a
fierului uzat este mai costisitoare decat insasi
cisterna, prin donarea acesteia va scapa de o
povara. Dar aici problema nu e atat de com-
plicata, pentru ca indiferent de intentia in-
terioara a donatorului se poate intdmpla ca
cisterna sa fie de folos donatarului, odata ce
si-a exprimat acordul de a o primi in propri-
etate, rezolvandu-se astfel problema pozitiv.

Alta este problema in cazul unui teren
neproductiv, unde marimea impozitului fun-
ciar poate determina proprietarul sa-1 instra-
ineze, fie si cu titlu gratuit, deoarece nimeni
nu-si va procura o povara, iar renuntarea la
dreptul de proprietate asupra terenului nu
are rost. Or, potrivit art. 537 alin. (2) CC,
obligatiile proprietarului in legatura cu bu-
nul la care a renuntat inceteaza atunci cand
un tert dobandeste dreptul de proprietate
asupra bunului. In cazul acesta, povara platii
impozitelor va cadea pe donatar, iatd aici
apare si importanta acordului de vointa ex-
primat de donatar care este unul aproape la
fel de important ca si cel al donatorului.

Obiectul contractului de donatie

In linii generale, doctrina percepe
obiectul contractului, evident, din optica
conceptiei sale juridice si nu a celei structu-
ral-textuale (parti, pret, continut) asa cum
este abordata de unii [9, p.84], drept condu-
ita a partilor determinata de prestatia la care
acestea se obligd si care, de obicei, consta in
actiunea de a da (transmiterea sau consti-
tuirea unui drept real), a face (transmiterea
unui bun, prestarea unui serviciu sau exe-
cutarea unei lucrari) sau inactiunea de a nu
face (acordul de a nu construi mai sus de o
anumita inaltime). Si legislatia civild percepe
obiectul contractului drept obligatie a per-
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ed, because regardless of the donor’s inner
intention, it can happen that the cistern will
be of benefit to the donee, once he/she has
expressed his/her agreement to become its
owner. Thus, the problem can be solved in a
positive way.

Let’s see the problem in the case of a
non-productive land. The amount of the
land tax can cause the owner to dispose of
it, even free of charge, because no one will
buy a burden, and waiving the property right
on the land is useless. However, according to
art. 537 par. 2 CC, the owner’s obligations in
relation to the property to which he gave up
ceases when a third party acquires the own-
ership of the property. In this case, the bur-
den of paying taxes will be put on the donee.
This instance illustrates the importance of
the will agreement expressed by the donee,
which is almost as important as that of the
donor.

The object of the donation contract

In general, the doctrine perceives the
object of the contract, obviously, from the
perspective of its legal conception and not
of the structural-textual one (parties, price,
and content). This fact is approached by
some [9, p.84], as the conduct of the parties
determined by the benefit to which they are
obliged and which usually consists in the act
of giving (transmitting or constituting a real
right), doing (transmitting a good, providing
a service or performance of a work assign-
ment) or inaction of not doing (the agree-
ment of not building above a certain height).
And the civil law perceives the object of the
contract as an obligation of the person who
concluded the legal act (art. 315 par.1 CC).

From the presented legal material, we
have concluded that most authors have de-
cided upon two components of the object of
the contract: the one that consists of a legal
operation, coincident with the action to give
and the one that belongs to the material op-
eration, identical with the action to do or not
to do.

Therefore, when we talk about the ob-
ject of the contract, we emphasize the benefit



( Anale stiintifice ale Academiei ,Stefan cel Mare” a MAl al Republicii Moldova )

soanei care a incheiat actul juridic (art. 315
alin.1 CC).

Din constructia juridica prezentata,
majoritatea autorilor au desprins doua parti
componente ale obiectului contractului: cea
care consta intr-o operatiune juridica, co-
incidenta cu actiunea de a da si cea care se
rezuma la operatiunea materiald, identica cu
actiunea de a face sau a nu face.

Prin urmare, atunci cand vorbim de
obiectul contractului, punem accentul pe
prestatia la care se obliga partile, fard a face
referire si la spectrul de drepturi si obligatii
ce au calitatea de efecte ale incheierii con-
tractului.

Facand paralela cu esenta obiectului
contractului expusa de unii autori [16, p.
115] care, dupa parerea lor, consta in ,tot
ceea cu privire la ce partile isi asuma obligatii
si dobdndesc drepturi, subliniem ca anu-
me ,tot ceea cu privire la ce” face referire la
prestatie, de dragul careia si se recurge la in-
cheierea contractului si care, odata asumata,
genereaza efecte (drepturi si obligatii) impu-
se de aceasta. Or, contractul este un izvor al
obligatiei, obligatie ce se naste cu ocazia asu-
marii prestatiei ce face obiectul contractului.

Acestea fiind ardtate, prin raportare la
institutia contractului de donatie, constatam
ca operatiunea juridica prin care se realizea-
za obligatia de a presta in calitate de obiect al
sau constad in actiuni de transmitere a drep-
tului de proprietate asupra bunului donat,
iar cea cu caracter material consta in trans-
miterea bunului.

Dupa cum sustin si unii autori romani
[15, p. 233], obiectul contractului de donatie
il reprezintda donatia, adica transmiterea
dreptului real sau de creanta (inclusiv com-
ponenta sa materiala — predarea lucrului).

In ce priveste prestarea unui servi-
ciu sau executarea unei lucrari in calitate
de obiect al donatiei, consideram necesar a
veni cu precizarea potrivit careia nu toate
serviciile prestate cu titlu gratuit pot consti-
tui obiect al donatiei atata timp, cat nu ma-
resc patrimoniul donatarului, desi unele din

to which the parties are obliged, without re-
ferring to the range of rights and obligations
that are the effects of the contract conclusion.

Drawing a parallel with the essence of
the object of the contract exposed by some
authors [16, p. 115], which, in their opinion,
consists of “everything about which the par-
ties assume obligations and acquire rights”,
we emphasize that “everything about which”
refers to the benefit, for the sake of which it
is resorted to the conclusion of the contract.
And, once it becomes assumed, it generates
effects (rights and obligations) imposed by
it. However, the contract is a source of the
obligation, an obligation that is born on the
occasion of assuming the benefit that is the
object of the contract.

These being expressed, by reference to
the institution of the donation contract, we
find that the legal operation through which
the obligation to perform it as its object con-
sists of actions to convey the property right
of the donated good. And, the one with a
material character consists of transmitting
the good.

As some Romanian authors also think
[15, p. 233], the object of the donation con-
tract is the donation, i.e. the transmission of
the real or debt-claim right (including its ma-
terial component - handing over the good).

Regarding the provision of a service
or the execution of a work assignment as an
object of the donation, we consider it neces-
sary to come with the indication that not all
services provided free of charge can be the
object of the donation as long as they do not
increase the donee’s patrimony. Although,
some of them can increase it by saving (e.g. a
free consultation received from a lawyer, ser-
vices provision by a speech therapist, etc.),
and others will not diminish the provider’s
patrimony (e.g. the provision of a medical
care service free of charge or the execution
of a work of any kind free of charge and with
the materials of the gratified).

Speaking about the situations in which
the object of the donation contract is mova-
ble or immovable property, we point out that



ele pot sa-1 mareasca prin economisire (ex:
o consultare gratuita din partea unui jurist,
prestarea unor servicii de catre un logoped
etc.), iar altele nu vor diminua patrimoniul
prestatorului (ex: prestarea unui serviciu de
asistenta medicald cu titlu gratuit sau execu-
tarea unei lucrari de orice fel cu titlu gratuit
si cu materialele celui gratificat).

Vorbind de situatiile in care obiect al
contractului de donatie il constituie bunurile
mobile sau imobile, punctam ca fata de aces-
tea se impun o serie de conditii prevazute de
dreptul comun, precum:

- sa fie determinat sau determinabil.
Contractul de donatie prin care donatorul se
obliga sa transmita in viitor intreg patrimo-
niul actual sau o fractiune din el fara a speci-
fica bunurile care urmeaza sa fie predate este
nul (art. 1198 alin. (2));

- sa fie posibil;

- sa fie licit;

- sa fie proprietatea donatorului. Dupa
cum s-a precizat in literatura de specialitate
[11, p. 33], donatia nu poate avea ca obiect
un bun al altuia, in caz contrar fiind nula ab-
solut, intrucat este incompatibila cu princi-
piul irevocabilitatii;

- sa existe sau sa fie posibil de a exista
cu certitudine in viitor.

Desi in literatura de specialitate, aproa-
pe unanim, se sustine ca pot face obiectul
donatiei si drepturile reale, deopotriva cu
drepturile de creanta, totusi suntem de pa-
rerea ca doar bunurile corporale ar trebui sa
tind de esenta donatiei, deoarece se transmit
prin actiuni directe catre donatar, pe cand
drepturile de creanta, de obicei, se transmit
prin intermediul altor acte de liberalitate
(donatii indirecte), idee pe care vom incer-
ca sa o dezvoltam in alte compartimente ale
prezentei lucrari.

Cauza donatiei

Cauza donatiei (animus donandi) este
una specifica in comparatie cu cea a altor
acte juridice, chiar si cu cele de gratificare
(donatiile dezinteresate) atata timp, cat con-
tractul de donatie este unilateral, deci gene-
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a series of conditions imposed by common
law are imposed on them, such as:

- to be determined or determinable.
The donation contract by which the donor
is obliged to forward the entire current pa-
trimony or a fraction thereof without spe-
cifying the goods to be handed over is null
(art. 1198 al. 2);

- to be possible;

— to be lawful;

- to be the donor’s property. As stated
in the specialized literature in this field [11,
p. 33], the donation cannot have as the object
another’s good, otherwise it is absolutely null
as it is incompatible with the principle of ir-
revocability.

- to exist or be possible to exist with
certainty in the future.

Although in the specialized literature,
almost unanimously, it is claimed that the real
rights can be the object of the donation along
with the rights of the debt-claims. Howev-
er, we believe that only the tangible property
should belong to the essence of the donation
because they are transmitted through direct
actions to the donee, while the debt-claims
rights are usually transmitted through other
acts of liberality (indirect donations). This is
the idea that we will try to develop in other
sections of this paper.

Donation cause

The donation cause (animus donandi)
is a specific one in comparison with that of
other legal acts, even with the ones of grat-
ification (disinterested donations) as long as
the donation contract is unilateral. There-
fore, it generates patrimonial obligations
only to the donor.

Although from the perspective of the
modernized Civil Code, we cannot already
find the cause of the legal act as a condition
of validity. However, in the case of the do-
nation we will address it as long as in Title
IT (about contracts in general), Chapter VI
(the effects of the contract), the second sec-
tion is regulating the institution of a contract
simulation sanctioned for not producing
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reazd obligatii cu caracter patrimonial doar
fata de donator.

Desi in conceptul Codului civil moder-
nizat nu se mai regaseste cauza actului juridic
in calitate de conditie de validitate, totusi in
cazul donatiei o vom aborda atata timp, cat
in Titlul IT (despre contracte in general), Ca-
pitolul VI (efectele contractului), sectiunea a
2-a reglementeaza institutia simulatiei unui
contract sanctionata cu neproducerea efec-
telor intre parti (art. 1090 alin. (1) CC) care
este un efect similar cu cel al nulitatii rela-
tive. Or, la baza argumentarii necesitatii de
a renunta la institutia cauzei contractului ca
conditie de validitate std ideea ca seriozitatea
silegalitatea intentiei partilor ramane supusa
verificarii prin prisma art. 199 (actualul art.
312 alin. (2) CC), care cere consimtamantul
sa fie ,exprimat cu intentia de a produce efec-
te juridice”[4, p. 8], insa observam totusi ca
situatia ne scapa de sub control in cazul con-
tractului simulat (simulatia absoluta: atunci
cand partile incheie contractul fara intentia
de a produce efecte juridice — art. 1089 alin.
(2) CC). Rezulta deci ca nesocotirea regulilor
cu privire la scopul (cauza) contractului nu
scapa nesanctionatd, daca nu se sanctioneaza
cu nulitate, atunci cel putin cu ineficienta
(art. 357 alin. (1) CC).

Din aceste considerente, tinand cont si
de specificul contractului de donatie, cauza
acestuia urmeaza a fi examinata cu o specia-
la atentie din perspectiva apararii intereselor
tertilor, desi, in anumite cazuri (daca con-
tractul secret le vatama drepturile), tertii pot
invoca impotriva partilor existenta contrac-
tului simulat (art. 1091 alin. (2) CC).

In literatura de specialitate, cauza
contractului de donatie este divizata in ca-
uza imediatd (causa proxima) ce constda in
intentia de a gratifica prin majorarea patri-
moniului donatarului si cauza mediata (ca-
usa remota) care reprezintd motivul pentru
care donatorul mareste cu titlu gratuit patri-
moniul donatarului in schimbul diminuarii
patrimoniului sau [8, p. 96].

Dupad un alt autor [13, p. 115], cauza

effects between the parties (art. 1090 par. 1
CC) which is an effect similar to that of the
relative nullity. However, on the basis of the
argumentation of the necessity of renounc-
ing the institution of the contract cause as a
condition of validity, the idea that the seri-
ousness and the legality of the parties’ inten-
tion remains subject to verification through
the content of the art. 199 (the current art.
312 par. 2 CC) which requires the consent
to be “expressed with the intention to pro-
duce legal effects” [4, p. 8]. However, we
can observe that the situation is beyond our
control in the case of the simulated contract
(absolute simulation: when the parties con-
clude the contract without the intention to
produce legal effects — art. 1089 par. 2 CC). It
follows, therefore, that the failure to comply
with the rules regarding the purpose (cause)
of the contract does not escape the sanction,
if not sanctioned with nullity, then, at least
with inefficiency (art. 357 par. 1 CC).

Due to the reasons mentioned above,
also taking into account the specificity of the
donation contract, its cause will be examined
with special attention from the perspective
of defending the interests of the third par-
ties. Although, in certain cases (if the secret
contract damages their rights) the third par-
ty can invoke the existence of the simulated
contract against the parties (art. 1091 par. 2
CQ).

In the specialized literature, the cause
of the donation contract is divided into the
immediate cause (causa proxima), which
consists in the intention to gratify by increas-
ing the donee’s patrimony and the mediated
cause (causa remota), which is why the do-
nor increases the donee’s patrimony free of
charge by diminishing his/her own patrimo-
ny [8, p. 96].

According to another author [13, p.
115], the cause of the donation knows two
distinct elements: the intention to gratify,
being an abstract, objective, invariable, and
common element to all donation contracts
and the determined motive pursued by the
donor, being a subjective, variable, and con-



donatiei cunoaste doud elemente distincte:
intentia de a gratifica, fiind un element abs-
tract, obiectiv, invariabil si comun tuturor
contractelor de donatie, si motivul determi-
nat urmarit de donator, fiind un element su-
biectiv, variabil si concret in fiecare contract
de donatie. Or, prin dispunerea de bunurile
sale cu titlu gratuit, donatorul se asteapta din
partea donatarului la o anumita afectiune,
respect, atitudine, iar toate acestea, desi pot
fi cerute de fiecare individual, ele nu trebuie
calificate drept contraprestatii, deoarece nu
au un caracter patrimonial, in caz contrar nu
vom mai fi in prezenta donatiei.

Intr-o altd ordine de idei, desi legislatia
Romadniei recunoaste valabilitatea donatiilor
deghizate, cu conditia ca aceea sa nu fie fra-
uduloase, consideram totusi ca ele nu-si au
locul in randul donatiei, atdta timp, cat cauza
incheierii lor este simulata, prin urmare sunt
sanctionate cu nulitate, iar potrivit art. 331
alin. (1) CC al Republicii Moldova, actul ju-
ridic nul se considera, cu efect retroactiv, ca
nu a produs niciun efect juridic din momen-
tul incheierii, respectiv nici nu a existat. Cu
o singura exceptie, art. 1033 din Codul civil
Roman (donatiile simulate) stipuleaza faptul
ca este lovita de nulitate orice simulatie in
care donatia reprezintd contractul secret in
scopul de a eluda revocabilitatea donatiilor
intre soti.

Prin urmare, simulatia constituie viciu
al cauzei, din pricina careia pretinsul con-
tract de donatie nu este valabil, respectiv nu
produce efectele juridice ale donatiei, ci ale
contractului in care aceasta s-a deghizat.

Desi legislatia noastra nu mentioneaza
nimic despre donatiile simulate prin deghi-
zare, de fiecare data cand se va atesta o ase-
menea situatie, vom aplica norma de la art.
1089 CC, in vigoare de la 1 martie 2019, care
reglementeaza, sub aspect general, simulatia
contractului, divizdnd-o in: simulatie abso-
lutd si simulatie relativa.

Potrivit normei aratate, simulatia este
absoluta atunci cand pdrtile incheie contrac-
tul fard intentia de a produce efecte juridice.
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crete element in each donation contract. By
disposing of his/her goods for free, the donor
expects from the behalf of the donee certain
affection, respect, attitude. And all these, al-
though can be requested by each individual,
they must not be qualified as consideration,
because they have no patrimonial character.
Otherwise, that is not a donation any longer.

Speaking about other cases, although
the Romanian legislation recognizes the va-
lidity of the disguised donations with the
condition that they are not fraudulent, we
consider, however, that they do not have
a place among the donation, as long as the
cause of their conclusion is simulated. There-
fore, they are sanctioned with nullity. Ac-
cording to art. 331 par. 1 CC of the Republic
of Moldova, the null legal act is considered
to have a retroactive effect, and it did not
produce any legal effect from the moment of
its conclusion. Respectively, it did not exist.
There is an exception, art. 1033 of the Roma-
nian Civil Code (simulated donations) stipu-
lates that any simulation in which the dona-
tion represents the secret contract in order
to elude the revocation of donations between
spouses is null.

Therefore, the simulation is a defect of
the cause, being the reason why the alleged
contract of donation is not valid. Respective-
ly, it does not produce the legal effects of the
donation, but of the contract in which it was
disguised.

Even if our legislation does not men-
tion anything about the donations simulated
through disguise, every time such a situation
will be attested, we will apply the rule from
art. 1089 CC, in force since March 1, 2019. In
a general aspect, it regulates the simulation
of the contract, dividing it into: absolute sim-
ulation and relative simulation.

According to the rule of law men-
tioned, the simulation is absolute when the
parties conclude the contract without the in-
tention to produce legal effects.

Referred to the donation contract, the
absolute simulation of the donation usually
occurs for the purpose of concealing by the
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Raportata la contractul de donatie,
simulatia absoluta a donatiei, de obicei, se
produce in scopul ascunderii de catre pre-
tinsul donatar a provenientei unor mijloace
financiare. In acest caz, prin incheierea con-
tractului de donatie, intentia donatarului este
de a justifica majorarea patrimoniului sau si
nu de a produce efecte juridice fata de partile
contractante.

Potrivit alin. (3) al normei in discutie,
simulatia este relativa atunci cand pdrtile
incheie contractul cu intentia ca el aparent sd
producd efecte juridice diferite de efectele dori-
te cu adevarat de cdtre pdrti (contract secret).
Este vorba, aici, despre o deghizare a cauzei
donatiei in cea a altui contract, de vanzare-
cumpdrare, spre exemplu.

Adica, in aparenta se incheie un con-
tract de vanzare-cumparare, iar in realita-
te, se executd prevederile unui contract de
donatie (donatie deghizata), fapt cunoscut
doar partilor si care produce efecte numai
fata de ele. Or, potrivit art. 1090 CC, contrac-
tul secret (simulatie relativa) produce efecte
numai intre parti (nulitate relativa), daca din
natura contractului ori din stipulatia partilor
nu rezulta contrariul, intre succesorii lor
universali sau cu titlu universal.

Cu toate acestea, contractul secret
nu produce efecte nici intre parti daca nu
indeplineste conditiile cerute de lege pentru
incheierea sa valabila.

Forma si etape ale incheierii contractu-
lui de donatie

Oferta de donatie

Oferta de donatie este o inovatie in
randul reglementdrilor actuale ce privesc
materia contractului de donatie, identifi-
candu-se prin art. 1199 al Codului civil in
redactia de dupa 15.1.2018 in vigoare de la 1
martie 2019.

Potrivit noii institutii, in cazul in care
un bun mobil este transmis fard acordul celei-
lalte parti, transmitdtorul poate stabili aces-
teia un termen rezonabil in interiorul cdruia
trebuie sd declare cd acceptd sau cd refuzd
sd accepte donatia. La expirarea termenului,

alleged donee the provenance of some finan-
cial means. In this case, by concluding the
donation contract, the intention of the donee
is to justify the increase of his/her patrimony
and not to produce legal effects vis-a-vis the
contracting parties.

According to par. 3 of the rule of na-
tional law we discuss, the simulation is rel-
ative when the parties conclude the contract
with the intention that it apparently would
produce legal effects different from the effects
really desired by the parties (secret contract).
This is about a disguise of the cause of do-
nation which takes the form of another con-
tract cause, for purchase contract cause, for
example.

Apparently, a purchase contract is
concluded, but in reality, the provisions of
a donation contract (disguised donation)
are executed. This is a fact known only by
the parties and the contract produces effects
only against them. However, according to
art. 1090 CC, the secret contract (relative
simulation) produces effects only between
the parties (relative nullity), if the opposite
does not result from the nature of the con-
tract or from the stipulation of the parties,
between their universal successors or univer-
sal succession.

However, the secret contract does not
produce effects even between the parties if it
does not meet the conditions required by law
for its valid conclusion.

Form and stages of the conclusion of the
donation contract

Donation offer

The donation offer is an innovation
among the current regulations regarding the
subject of the donation contract, being men-
tioned in art. 1199 of the Civil Code drafted
after 15.01.2018, in force since March 1, 2019.

According to the new institution, if a
movable good is transmitted without the con-
sent of the other party, the transmitter can set
a reasonable deadline within the donee must
declare that he/she accepts or refuses to accept
the donation. At the expiration of the term,
the contract is considered concluded if the



contractul se considerd incheiat dacd cealaltd
parte nu a refuzat donatia. In caz de refuz,
transmitdtorul are dreptul sd ceard restituirea
bunului in conformitate cu regulile privind
imbogdtirea nejustificatd. Dispozitiile art.
1024 raman aplicabile.

In fapt, oferta de donatie se impune in
conditiile in care intentia donatorului de a
gratifica se realizeazd in absenta donatarului,
fiind un fel de donatie incheiatd prin acte se-
parate intre absenti.

In ce priveste capacitatea de a accepta
oferta donatiei, in literatura de specialitate
exista voci ce se expun asupra valabilitatii ei
doar in prezenta capacitatii de a contracta a
donatarului in momentul transmiterii catre
acesta a ofertei, moment ce coincide cu cel al
transmiterii bunului - obiect al eventualului
contract de donatie.

Cat ne priveste, adoptam o pozitie con-
trara asupra acestei conditii, alaturandu-ne
opiniei [15, p. 16] potrivit careia donatarul
nu trebuie sa fie capabil in momentul emite-
rii ofertei, deoarece oferta de donatie este un
act juridic unilateral de vointa, in care se ma-
nifestd numai vointa donatorului, nu si cea a
donatarului.

Conditia de capacitate a donatarului
exista totusi, numai ca ea se cere a fi intrunita
la data acceptarii ofertei si nu in momentul
emiterii ei, pentru ca acestea doua pot sa dife-
re. Prin urmare, conditia de capacitate se im-
pune si donatarului, deoarece este subiectul
de vointa caruia depinde valabilitatea accep-
tarii ofertei in calitate de act juridic unilateral.

Spre exemplu, legislatia civild a Roma-
niei face precizare asupra situatiei discutate
in textul de la art. 987 alin. (2) CC, potri-
vit careia conditia capacitatii de a primi o
donatie trebuie indeplinita la data la care do-
natarul accepta donatia.

Intr-o altd ordine de idei, din continutul
dispozitiei de la art. 1199 CC al Republicii
Moldova, observam cd acceptarea ofertei poa-
te fi realizatd in mod tacit, dacd la expirarea
termenului stabilit de donator donatarul nu
refuzd donatia.
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other party has not refused the donation. In
case of refusal, the transmitter has the right to
request the return of the good in accordance
with the rules on the unjustified enrichment.
The provisions of art. 1024 remain applicable.

In fact, the donation offer is required
when the donor’s intention to gratify is re-
alized in the absence of the donee, being a
kind of donation concluded by separate acts
between the absentees.

Regarding the ability to accept the do-
nation offer, there are opinions in the litera-
ture of the field supporting its validity only
in the presence of the ability to contract of
the donee at the moment of transmission to
him/her the offer. This moment coincides
with the moment of the good transmission -
object of the eventual donation contract.

We adopt a contrary position on this
condition, joining the opinion [15, p. 16] that
the donee should not be capable in the mo-
ment when the offer is issued. This thing hap-
pens because the donation offer is a unilateral
legal act of will, in which only the will of the
donor is manifested, not that of the donee.

However, the donee’s capacity condi-
tion exists, and it is required to be met on the
date of acceptance of the offer and not when
issuing it, because these two may differ. There-
fore, the condition of capacity is also imposed
on the donee, because it is the subject of the
will on which the validity of accepting the of-
fer as a unilateral legal act depends.

For example, the Romanian civil law
makes a remark on the situation discussed in
the text from art. 987 par. 2 CC, according to
which, the condition of the ability to receive
a donation must be fulfilled on the date the
donee accepts the donation.

In another cases, from the content of
the provision of art. 1199 CC of the Republic
of Moldova, we observe that the acceptance
of the offer can be tacitly realized, if at the
expiration of the term established by the do-
nor, the donee does not reject the donation.

Therefore, the moment of the transfer
of the property right does not take place by
the tradition, but on the date when the term
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Prin urmare, momentul transmiterii
dreptului de proprietate nu are loc odata cu
traditiunea, ci la data cand a expirat terme-
nul in interiorul cdruia donatarul nu a emis
un raspuns donatorului prin care refuza
donatia.

In acest caz, s-ar deduce ca transferul
bunului mobil catre donatar il impune pe
acesta la o anumitd actiune - de a informa
pe donator despre refuzul de a fi parte la
contractul de donatie, in caz contrar, devine
proprietarul bunului donat.

Din punctul nostru de vedere, acest
fapt este inechitabil, aceasta idee stidnd si la
baza reglementarii acceptdrii tacite a ofer-
tei (art. 1042 CC), potrivit careia tacerea
si inactiunea nu valoreaza acceptarea, iar
donatia nu ar trebui sa faca exceptie de la
aceastd reguld, desi urmadreste un scop de
gratificare.

Spunem aceasta, reiterand ca donatia
concomitent cu scopul gratificarii poate ur-
mari si alte scopuri (debarasarea de un bun
ce ar impune anumite obligatii donatarului,
spre ex: un automobil vechi etc.). Nu tre-
buie sd uitam, in acest context, situatia din
anul 2018, cand din cauza impunerii de catre
autoritatile ucrainene a unor taxe exagerat
de mari fatd de proprietarii mijloacelor de
transport cu numere straine ce nu au putut
sa le inregistreze anterior pe teritoriul acestei
tari din cauza vechimii, o mare parte a lor au
fost aduse pe teritoriul Romaniei si abando-
nate (oferta de donatie).

Deci, in acest caz, ar insemna ca daca
statul roman nu anunta proprietarii ucrai-
neni despre refuzul de a primi asemenea
donatii, iIn mod tacit le accepta, ceea ce nu
e corect.

Cat priveste aplicarea institutiei
imbogatirii fara justa cauza drept urmare a
refuzului exprimat de catre donatar, de ase-
menea, consideram ca este o reglementare
de prisos. Or, prin faptul ca donatarul nu a
acceptat donatia este clar ca acesta a respins
ideea de a-si mari patrimoniul, respectiv, a se
imbogati pe seama donatorului, deci trans-

expired, and the donee had not issued a re-
sponse to the donor rejecting the donation.

In this case, it would be deduced that
the transfer of the movable good to the donee
imposes on the donee a certain action - to in-
form the donor about the refusal to be a party
to the donation contract, otherwise, he/she
becomes the owner of the donated good.

From our point of view this fact is in-
equitable, this idea underlies also the reg-
ulation of tacit acceptance of the offer (art.
1042 CC) according to which, silence and
inaction do not value acceptance, and dona-
tion should not be an exception to this rule,
though it pursues a goal of gratification.

We say this, reiterating that the dona-
tion concurrently with the purpose of grati-
fication can also pursue other purposes (get-
ting rid of a good that would impose certain
obligations on the donor, for example: an old
car, etc.). In this context, we should not forget
the situation from 2018, when because of the
exaggerated taxes imposed by the Ukrainian
authorities on the owners of the means of
transport with foreign numbers who could
not previously register them in the territory
of this country because of their age, a great
amount of them were brought to Romania
and abandoned (donation offer).

So, in this case, it would mean that if
Romania does not notify the Ukrainian own-
ers about the refusal to receive such dona-
tions, the state tacitly accepts them which is
not correct.

Regarding the application of the un-
justified enrichment institution as a result
of the donee’s refusal, we also consider it to
be a superfluous regulation. However, by the
fact that the donee did not accept the dona-
tion, it is clear that he/she rejected the idea
of increasing his patrimony, respectively, to
become rich due to the donor’s action. So,
the transfer of the property right did not take
place once the good did not enter the donee’s
patrimony.

Moreover, if the transmitted good is
not used by the donee, it is not the case of
the unjustified enrichment. The art. 1984 CC



misiunea dreptului de proprietate nu a avut
loc odata ce bunul nu a intrat in patrimoniul
donatarului.

Cu atat mai mul, daca bunul transmis
nu este folosit de catre donatar, nici nu poa-
te fi vorba de o imbogatire fara just temei,
iar art. 1984 CC explica clar ce inseamna
imbogatirea, adica situatia in care o persoana
este imbogatitd prin majorarea patrimoniu-
lui sau, folosirea bunurilor altuia, prestarea
unui serviciu sau executarea unei lucrari in
folosul sau, situatie ce nu o identificdm in ca-
zul pretinsului donatar. §i in genere, aceste
probleme nici nu ar fi fost puse in discutie,
daca legiuitorul in textul de la art. 1199 nu
lega transmiterea ofertei de predarea bunu-
lui. Era mai simplu daca oferta de donatie
consta doar in transmiterea catre donatar
in scris, pe suport de hartie, pe calea comu-
nicarii electronice sau prin alte mijloace de
comunicare, informatia ce exprima intentia
de a dona. Or, dupa esenta sa, in sensul re-
glementarii institutiei ofertei (art. 1029 CC),
oferta de a contracta este propunerea, adre-
sata unei sau mai multor persoane, care
contine toate clauzele esentiale ale viitorului
contract si care reflectd vointa ofertantului de
a fi legat prin acceptarea ofertei, iar simpla
transmitere a bunului nu poate vorbi despre
toate cauzele esentiale ale viitorului contract,
cu toate ca donatarul nu se obliga la nimic.

Si cum raméne atunci cu donatia
conditionata,doarlegiuitorulnumentioneaza
nimic despre inaplicabilitatea dispozitiilor
art. 1199 asupra raportului reglementat prin
art. 1204 si nici in sens invers? Prin urmare,
spre simplificarea lucrurilor, am propune re-
vizuirea normei de la art. 1199 CC in varian-
ta ce urmeaza:

In cazul in care donatia se incheie intre
absenti (pentru ca oferta de donatie opereaza
doar intre absenti) donatorul va emite catre
donatar, prin orice forma de comunicare, o
oferta de donatie. Transmitatorul poate sta-
bili donatarului un termen rezonabil in in-
teriorul cdruia trebuie sa declare ca accepta
sau ca refuza sa accepte donatia. Daca la ex-
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clearly explains what enrichment means, that
is, a situation in which a person is enriched
by increasing his/her patrimony, using an-
other’s goods, benefiting from a service or
a work assignment performed for him/her.
This situation we do not identify in the case
of the alleged donee. Generally speaking,
these problems would not have been dis-
cussed, if the legislator, in the provision of
the art. 1199 had not related the transmis-
sion of the offer to the surrender of the good.
It was simpler if the donation offer consisted
only in transmitting to the donee in writing
from, on paper, by electronic communica-
tion, or by other means of communication,
the information that expresses the intention
to donate. According to its essence, for the
purpose of regulating the institution of the
offer (art. 1029 CC), the offer to contract is
the proposal, addressed to one or more per-
sons, which contains all the essential clauses
of the future contract and which reflects the
will of the offerer to be bound by acceptance.
And the simple transmission of the good
cannot express all the essential causes of the
future contract, although the donee does not
get obliged to commit anything.

Let’s see what happens with the condi-
tional donation, taking into account the fact
that the legislator does not mention anything
about the inapplicability of the provisions of
art. 1199 on the report regulated by art. 1204
and not vice versa. Therefore, to simplify
things, we propose a revision of the rule of law
from art. 1199 CC in the following version:

In case the donation is concluded be-
tween the absentees (because the donation
offer operates only between the absentees)
the donor will issue a donation offer to the
donee, through any means of communica-
tion. The transmitter may set a reasonable
deadline within the donee must declare that
he/she accepts or refuses to accept the dona-
tion. If at the end of the deadline, the donee
does not notify the donor of the acceptance
of the offer, it is considered rejected.

Pre-contract of donation

Although it appears in the donation
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pirarea termenului donatarul nu a anuntat
pe donator despre faptul acceptarii ofertei,
atunci aceasta se considera respinsa.

Antecontractul de donatie

Desi apare in compartimentul donatiei
sub o noua formuld juridica, institutia ante-
contractului de donatie substituie, intr-un fel
sau altul, institutia promisiunii de donatie,
reglementata la art. 830 al Codului civil in
redactia de pana la 15.11.2018, considerand-
0 o variantd mult mai reusita, proprie doar
contractului de donatie. Printre altele, ea este
reglementata, actualmente, si in cuprinsul
noului Cod civil al Romaniei, la art. 1014.

Revenind la vechea reglementare din
perspectiva analizei coroborate (art. 1200 cu
art. 999 CQC), identificam ca asa cum ante-
contractul este contractul prin care o parte
(promitent) se obliga fata de cealalta parte
(beneficiar) sa incheie in viitor un alt con-
tract (contract definitiv) la cererea beneficia-
rului, tot astfel si promisiunea de donatie era
consideratd un contract ce contine promisi-
unea de a transmite in viitor un bun. Chiar si
conditia de valabilitate ceruta pentru aceste
doua forme de precontracte este aceeasi (for-
ma autenticd), iar nerespectarea ei, in ambele
cazuri, exclude dreptul la executare silita.

Totusi promisiunea de donatie ramane
a fi, in opinia noastra, o forma simplificata de
antecontract si specifica doar donatiei. Este
simplificata, deoarece nu impune stabilirea
clauzelor esentiale ale contractului definitiv
asa cum cere alin. (2) al art. 999 CC. Prin
urmare, ea produce efecte juridice doar in
cazul in care donatorul si-a indeplinit pro-
misiunea, respectiv, acesta poate sa refuze
indeplinirea obligatiei din cauze specifice
imposibilitatii de a dona (periclitarea propri-
ei stari patrimoniale sau generarea in even-
tual a imposibilitati onorarii obligatiilor fata
de terti).

Insa, in cazul antecontractului, prin
aplicarea normei de la art. 1000 alin. (1), in
cazul neexecutarii fara justificare a obligatiei
promitentului de a incheia contractul defini-
tiv, beneficiarul poate cere instantei de jude-

compartment under a new legal formula,
the institution of the donation pre-contract
substitutes, in one way or another, the in-
stitution of the donation promise, regulated
in art. 830 of the Civil Code in the editorial
until 15.11.2018, considering it a much more
successful version specific only to the dona-
tion contract. Among other things, it is cur-
rently regulated, also in the new Civil Code
of Romania, in art. 1014.

Returning to the old regulation from
the perspective of the corroborated analysis
(art. 1200 with art. 999 CC), we identify that
as the pre-contract is the contract by which
one party (promising) becomes obliged to
the other party (beneficiary) to conclude an-
other contract in the future (final contract)
at the request of the beneficiary. Likewise
the promise of donation was considered a
contract containing the promise to trans-
mit a good in the future. Even the condi-
tion of validity required for these two forms
of pre-contract is the same (the authentic
form), and its non-compliance, in both cas-
es, excludes the right of forced execution.

However, the promise of donation re-
mains, in our opinion, a simplified form of
pre-contract and specific only for donation.
It is simplified because it does not require the
establishment of the essential clauses of the
definitive contract as required by par. 2 of
the art. 999 CC. Therefore, it produces legal
effects only if the donor has fulfilled his/her
promise, respectively, he/she can refuse the
fulfillment of the obligation due to specific
reasons of the impossibility to donate (the
danger of his own patrimonial state or the
possible generation of the impossibility to
fulfill the obligations towards third parties).

However, in the case of the pre-con-
tract, by applying the rule of law from art.
1000 par. 1, in the case of non-execution
without justification of the promising party’s
obligation to conclude the definitive contract,
the beneficiary may ask the judicial court to
give a ruling that would take the place of a
definitive contract.

Therefore, already being a party to the



catd sa pronunte o hotarare care sa tinad loc
de contract definitiv.

Prin urmare, fiind deja parte la con-
tractul de donatie, promitentul - actual do-
nator, nu va putea invoca norma de la art.
1200 alin. (3) CC (dreptul de a cere execu-
tarea silita in natura a antecontractului de
donatie este exclus, deoarece aici se va cere
executarea contractului si nu a antecontrac-
tului, fapt ce in cazul promisiunii de donatie
nu se admitea acest lucru.

Din aceste considerente, optand
pentru mentinerea institutiei promisiunii
de donatie ca una distincta si proprie con-
tractului de donatie, in textul ce urmeaza
vom mai face referire la ea, din perspectiva
imbunatatirii continutului textului prin care
urmeaza a fi reglementata.

Obligatii de natura precontractuala

O reglementare binevenitd in noua
redactie a Codului civil autohton o consti-
tuie cea prin care se concretizeaza obligatia
notarului de informare precontractuala, idee
destul de inspirata, tindnd cont de insem-
natatea donatiei dupa efectele sale ce pot
afecta donatorul prin diminuarea patrimo-
niului sdu, mai ales, tinand cont si de regula
irevocabilitatii actului prin care s-a dispus cu
titlu gratuit. Cu toate acestea, ne exprimam
regretul fatd de decizia legiuitorului de a im-
pune notarului aceasta obligatie doar atunci
cand obiectul donatiei il constituie un bun
imobil cu destinatie locativa. Intuim totusi
ca aceasta decizie vine din considerentul
prevenirii unei eventuale confuzii din partea
donatorului, explicandu-i-se diferenta dintre
contractul de donatie si contractul privind
transmiterea bunului cu conditia intretinerii
pe viatd, confuzie de care au beneficiat in ul-
timii ani nenumarati escroci.

Asadar, potrivit prevederilor
mentionate in art. 1201 al CC, daca obiect
al donatiei este un bun imobil cu destinatie
locativa, notarul care autentifica contractul
de donatie este obligat, inainte de incheierea
contractului:

a) sa 1i transmitd donatorului persoa-
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donation contract, the promising - current
donor will not be able to invoke the rule of
law from art. 1200 par. 3 CC (the right to re-
quest the forced execution for the pre-con-
tract of donation is excluded because, in fact,
the execution of the contract and not the
pre-contract will be required, which in the
case of the donation promise is not allowed.)

Taking into account the reasons men-
tioned above, choosing to maintain the insti-
tution of the donation promise as a distinct
and specific to the contract of donation, in
the following text we will refer to it from the
perspective of improving the content of the
text to be regulated.

Obligations of a pre-contractual kind

An appreciated regulation in the new
redaction of the national Civil Code is an
assumption that materializes the obligation
of the notary regarding the pre-contractu-
al informing. This comes to be a definitely
inspired idea taking into account the signif-
icance of the donation after its effects on the
donor by diminishing his/her patrimony, es-
pecially, considering as a rule the irrevoca-
bility of the act by which it was arranged free
of charge. However, we regret the decision of
the legislature to impose this obligation on
the notary only when the object of the do-
nation constitutes a real estate with a resi-
dential purpose. We believe, however, that
this decision comes from the prevention of a
possible donor’s confusion. It is important to
provide explanation to the donor concerning
the difference between the contract of dona-
tion and the contract on the transmission of
the good with the condition of life mainte-
nance. Many fraudsters have benefited from
this confusion during the recent years.

Therefore, according to the provisions
mentioned in art. 1201 of the CC, if the ob-
ject of the donation is an immovable good
with a residential purpose, the notary au-
thenticating the donation contract is obliged
before the conclusion of the contract:

a) to transmit to the donor (as a nat-
ural person) the information on paper, by
signature, written in a simple and intelligi-
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na fizica, contra semnatura, informatia pe
suport de hartie, redactata intr-un limbaj
simplu si inteligibil, intr-o limba in care do-
natorul poate sa comunice, ca donatarul nu
are, in baza contractului de donatie, nicio
obligatie de intretinere a donatorului si nu
are nicio obligatie de a asigura donatorului
spatiu locativ, cu exceptia cazului in care o
asemenea sarcind s-a stipulat in contractul
de donatie;

b) sa ii explice donatorului persoana fi-
zica, intr-o limba in care acesta poate comu-
nica, informatia transmisa conform lit. a).

Forma antecontractului si a contractu-
lui de donatie

Potrivit art. 1200 alin. (3) al Codului
civil in noua sa redactie, indiferent de natura
bunului, antecontractul de donatie se inche-
ie in forma autentica, aceeasi conditie fiind
impusa si contractului de donatie, precum si
sanctiunea nerespectarii formei autentice, in
principiu, este aceeasi.

Totusi, prin exceptie, nerespectarea
formei autentice nu afecteaza valabilitatea
contractului de donatie daca bunul donat a
fost predat donatarului.

De fapt, dacd e sa acordam atentie mo-
dului de reglementare a conditiei de forma
a contractului de donatie, atunci se observa
0 usoara oscilatie intre forma autentica si
cea verbald echilibratd de conditia realizarii
traditiunii.

Adica donatia este valabild daca se res-
pecta forma autentica sau in lipsa ei, daca a
avut loc transmiterea bunului de la donator
catre donatar.

Observam deci, caracterul real al
donatiei de bunuri mobile joaca rolul deter-
minant in considerarea valabilitatii actului
prin care s-a dispus, traditiunea fiind cea
care isi spune ultima cuvantul. Si in genere,
daca e sa ne intoarcem putin in istorie, forma
solemna a contractului de donatie nu prea a
contat, au fost momente cand nu se cerea
pentru existenta donatiei, desi o Constitutie
aimparatului Constantin a impus necesitatea
unui act scris pentru valabilitatea donatiei,

ble manner, in a language known by donor,
that the donee is not obliged, under the do-
nation contract, to provide any maintenance
support for the donor, and the donee has no
obligation to provide the donor with living
space, unless such a task is stipulated in the
donation contract;

b) to explain to the donor (as a natural
person) the information transmitted accord-
ing to the letter a) in a language in which the
donor can communicate.

Form of the pre-contract and the dona-
tion contract

According to the art. 1200 par. 3 of the
Civil Code in its new redaction, regardless
the kind of the good, the pre-contract of do-
nation is concluded in authentic form. The
same condition is imposed on the donation
contract. The sanction of not respecting the
authentic form is the same.

However, as an exception, the fact of
not respecting the authentic form does not af-
fect the validity of the donation contract if the
donated good was handed over to the donee.

In fact, if we pay attention to the way
of regulation on the form condition of the
donation contract, then there is a slight oscil-
lation between the authentic and the verbal
form balanced by the condition of carrying
on the tradition.

That is, the donation is valid if the au-
thentic form is respected. The donation is
valid even if the authentic form is absent in
case the transfer of the good from the donor
to the donee took place.

We observe, therefore, the real char-
acter of the donation of movable property
plays the determining role in considering the
validity of the act by which it was ordered.
The tradition is decisive. And generally, if we
go back in history, the solemn form of the
donation contract did not matter. There were
instances when it was not required for the
existence of the donation, although a Consti-
tution of the Roman Emperor Constantine
imposed the necessity of a written act for
the validity of the donation. The following
emperors gave up this form, declaring valid



imparatii care au urmat au renuntat la aceas-
ta forma, declarand valabile donatiile facute
fara niciun act scris, et sine scripto, si chiar
fara martori, cand dovada existentei lor pu-
tea sa rezulte din alte documente [12, p. 199].

Alta este insa situatia donatiei ce are ca
obiect un bun imobil, unde simpla transmi-
tere a bunului imobil, evident, prin mijloa-
cele sale specifice, nu mai este suficienta si
prioritara in fata autentificarii pentru consi-
derarea donatiei drept valabil incheiate. Or,
in cazul bunurilor imobile, situatia este in-
versa, forma autentica fiind obligatorie si nu
alternativa pentru validitate, fapt impus de o
norma cu caracter general.

Prin urmare, art. 323 lit. a) din Codul
civil stabileste expres ca forma autentica a
actului juridic este obligatorie:

a) daca actul juridic are ca obiect in-
strainarea bunurilor imobile.

Mai mult, pentru valabilitatea desavar-
sitd a donatiei ce are ca obiect un bun imobil
se mai adauga si cea de-a treia conditie, ceru-
ta pentru realizarea transferului dreptului de
proprietate, potrivit careia in cazul bunurilor
imobile, dreptul de proprietate se dobdandeste
la data inregistrdrii in registrul bunurilor
imobile, cu exceptiile previzute de lege (art.
510 alin. (2) CC).
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