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1.

Introduction

One of the most problematic measures undertaken by the police in excep-
tional cases is apprehending the person suspected of having committed a crime.
Efforts by the authorities to improve the legal framework on apprehension, adop-
tion of new laws and regulations, amendments and completions, are not sufficient
to ensure effective implementation of the rights of suspects in police custody.

The ECtHR jurisprudence on Moldovan cases where violations of the
right to liberty and security, right to information, right to defence, as well as
lack of appropriate medical assistance have been found, eloquently prove that
the rights of the suspect were underestimated.

Previous studies and legal practice on the position of suspects in criminal
proceedings demonstrate that the observance and effectiveness of the rights
of the suspect depend, to a large extent, not only on the legal framework
adjusted to European standards, but also on the procedural and institutional
mechanisms which put these rights into practice, the interaction of different
subdivisions of the police and their logistical endowment, as well as the legal
and professional culture of police and lawyers.

All publications and other credible sources of information focusing on
the incipient stage of criminal proceedings prove that there is enough room
for improvement.

This research is a regional initiative promoted within the Legal Aid
Reformers’ Network (LARN)' and is simultaneously carried out in Georgia,
Ukraine and Moldova, based on the results of the similar initiative successfully
implemented in England, Wales, Scotland, France and the Netherlands.

The specifics of the paper that we provide for those concerned is that the most
relevant part of our findings and conclusions are based not only on the analysis of

LARN (http://www.legalaidreform.org) is an international network of exchange of informa-
tion established in 2010 and consisting of individuals and organisations that promote the
rights to legal aid and effective defence. LARN has been established by a non-formal network
of public defenders and state guaranteed legal aid managers (SGLA) supported by Open So-
ciety Justice Initiative and Soros Foundations from Bulgaria, Georgia, Lithuania, Moldova
and Ukraine.
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the normative framework or on other reports and studies, or interviews, but also on
the perception and personal notes made during physical presence in the premises
of a Police inspectorate in the Chisinau municipality. We had the opportunity to
attend as independent observers all the procedures to which persons apprehended
by the police were subject from the moment of bringing them to the Police
inspectorate. We decided to observe in order to obtain real perspectives on the
everyday routine of the police and lawyers. It represented a rich source of reliable
information, but also a large amount of qualitative data to analyse.

This approach has facilitated the understanding of the degree of observance
of procedural rights of the apprehended person from several perspectives.
By using empirical data collection instruments, the research answered the
following questions: What really happens to the apprehended person in the first
days and hours of deprivation of liberty? How do the police officers document
apprehension and which actions do they undertake? Which is the role of the
lawyer at this stage? To what extent can the person deprived of liberty really
exercise his/her rights guaranteed by the law?

Both good practices and constraints faced by the police and lawyers in
apprehension procedures have been identified. We noticed which the tactics
applied are to allow these rights to be ,,real and effective”, as well as the impact
of practical obstacles and challenges for the efficient implementation of the
apprehended persons’ rights.

We must admit that we have witnessed an unprecedented openness of the
Ministry of Internal Affairs (MIA), General Police Inspectorate (GPI) and the
Police inspectorate selected for monitoring apprehension cases that offered all
necessary support, for which we are grateful. Without the availability of these
institutions, this paper could not have been edited in the format that you can see.

Research Methodology

The objectives of our study were, first, empirical research of the manner
of guaranteeing the norms aimed at protection of suspects’ rights in police
custody. Thus, we examined the functioning of the following rights in the
everyday practice: the right to information; to silence; to legal assistance; to
interpretation and translation; as well as the right to medical assistance.

Secondly, our objective was to develop recommendations on the legislative
framework, policy and procedures to ensure effective compliance with
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the European Union instruments (EU Directives on procedural rights of
apprehended persons).

Our final objective aimed at integrating the rights of apprehended persons
in the tactics of police officers.

An additional component of our project was to use our empirical results
to identify training needs for police officers and lawyers, in order to promote
best practices and prevent abuses and practical difficulties.

In order to carry out this research we adopted a rigorous methodology of
social science research in order to provide reliable and empirically tested data
on how the procedural rights of the suspects are observed in practice. The
actual start of the observations was preceded by a preparatory period (April,
May and mid-June of 2014).

The undertaken research is based on studying theoretical and doctrinal,
legislative and normative material and, of course, published sources of
national practice and ECtHR jurisprudence. The obtained results develop,
complete and specify the findings made in earlier studies on apprehension by
the police of a person suspected of having committed crimes.

Then followed meetings with decision-makers from MIA, GPI and repre-
sentatives of the leadership of the Police inspectorate where the field research
was to take place. An order signed by the head of the GPI was issued which
allowed the researchers appointed by the Soros Foundation-Moldova to enter
the premises of the Police inspectorate for two and a half months and indicated
the necessary measures to ensure the possibility to be present in all procedures of
apprehension by the police.? The Police inspectorate in the Chisinau municipality
was randomly chosen, yet taking into account the fact that it holds the second
place in the city regarding the number of persons apprehended in 2013.

We were guided in our field activity by the provisions of the Guidelines
for Field Observations where the key problems to be observed, documented
and analysed were set.? It detailed the basic rights of suspects, according to the
relevant articles of the ECHR, together with the principles derived from the
ECtHR jurisprudence, as well as any other relevant EU Directives.

2 The researchers agreed not to disclose information from the criminal investigation case files

they had access to, as well as to keep confidential data of personal character.

This guide was developed and used within the LARN Research project on the internal evalu-
ation of police custody. The results of the project are available at: http://intersentia.com/en/
inside-police-custody.html
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Field observations lasted 29 days*. We had the opportunity t as
independent researchers (observers) all the procedures that the apprehended
persons were subject to from the moment when they were brought in the
Inspectorate (identification of suspects, discussions with the police including
the undocumented ones), ensuring first medical assistance, hearing the
suspect, drafting the apprehension minutes, legal assistance and hearing the
suspect. The results of the observations were recorded in every observed case
of apprehension”.

The permission obtained from the leadership of MIA and GPI enabled
us to avoid, in most cases, the need to explain or justify our presence in
the premises of the Police inspectorate. Most of the officers were open to
discussions regarding individual cases and their activity in general and have
often provided additional information that they considered to be useful for
the research.

However, information about apprehension of a person has never come
from the police®. During the first days, while waiting to be notified by the police
about apprehension, no apprehension was documented, because they were not
communicated to us’. Monitoring of a certain number of apprehensions of
suspects was possible due to an active search and careful observation strategy

See Annexno. 1.

See Annex no. 2 where there are presented the researcher’s records in the Registry for field
records in an apprehension case on the 3 day of observations (2Pn) and in the 23" day (23P).

Thus, the police did not precisely know in advance if an apprehension would be monito-
red or not. Such certainty only existed when the researcher attended an apprehension, and,
meanwhile there were also other persons apprehended and, obviously, the researcher could
not physically attend two and more apprehensions at the same time. An exception was day 5,
when a police officer brought into an office four apprehended persons suspected of having
committed contraventions and simultaneously worked on all the four different cases (con-
traventions).

At the same time, we did not attend planned apprehensions, because we were not informed
about any case of such kind. Our intention was to participate in, at least, one case immedi-
ately from the moment of the de facto apprehension of the person, for example, in a public
place. When we were reminding the decision-makers about this request, they were saying
that there were not so many or that they would organize attendance to apprehensions like in
the movies.
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of everything that was happening in the Police inspectorate®. To the extent
possible, we adopted a case-centred observation strategy, following the suspect
from the beginning of the apprehension process. By doing so, the maximum
amount of contextual information relevant to the decision-making process in
a given case was gathered.

The days and hours for observations in the Inspectorate were randomly
selected at our discretion in the period from 16 June to 8 September 2014.
We were present in the Inspectorate between 10 a.m. and 2 a.m., for various
periods of time. The shortest uninterrupted (continuous) monitoring during
a day lasted for 2 hours, and the longest one - for 11 hours. On some days,
after several hours of attendance and observation before noon, we would leave
the premises of the Inspectorate and return in the evening for 4-5 hours. The
police did not know in advance when we would return to the Inspectorate.
Quantitative indicators and the chronology of observations in the Police
inspectorate are presented in the Table of Annex no. 1.

As shown in the Table of Annex no. 1, we were present in the Inspectorate
for 200 astronomical hours during 29 days. During this period, we
monitored 28 apprehensions, out of which 16 criminal, 7 contraventional
and 5 apprehensions which were not documented by police as deprivation of
liberty. Observations were made in 18 hearings of the suspect, out of which
12 hearings were not attended by a lawyer®. We have attended 4 lawyer-client
consultations. In two other cases, lawyers were against the presence of third
parties when counselling their clients.

8 In this regard, the office offered for research by the leadership of the Inspectorate had a

strategic location, close to the Guard Unit and Post no. 1 where there is always an officer on
duty, who registers in a registry, civilians who enter or who are brought to the Inspectorate.
A considerable amount of time when there were no apprehended persons documented in the
Inspectorate, at least the ones that would be known to the observer, the latter was located
close to the Guard Unit. Being located between the Guard Unit and Post no. 1, the researcher
managed to monitor from the very beginning the majority of the observed apprehensions.
The monitoring of other apprehension cases was possible due to the researcher’s periodic
visits to all the floors of the Inspectorate. In particular, the researcher most frequently would
visit the floor where the offices of the investigation officers were located, the special office for
conducting criminal investigation actions and a room where the apprehended persons were
keptinan ,iron cage”, located close to the Guard Unit while awaiting to be transferred in the
Preventive Detention Isolator of the Municipal Police Division or to be involved in procedu-
ral activities. The researcher had free access to the room where the iron cage was located and
to the office for criminal investigation actions.

9 7 cases of this category were contraventional.
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For all these apprehensions records were made in the field registries,'® even
when attending the procedure of apprehension and other related actions, where
most of the data obtained in the Inspectorate was recorded. These included:
actions carried out in the Inspectorate involving the apprehended persons
starting from the moment of entering this institution until the arrival of the
lawyer; counselling the client; the procedure of bringing to the knowledge
of the person the apprehension minutes and informing about the rights; the
procedure of hearing the suspect; undocumented hearings; conversations with
lawyers and the police, as well as observations regarding other procedures
undergone by the suspects registered at the police station as apprehended
persons.

Moreover, in addition to the qualitative data collected, we wanted to
have some quantitative data to be able to extract basic information, such as
the number of suspects observed or the number of suspects who required an
interpreter/translator. In this respect, we used a Case Template (registry) which
captures biographical information about the suspect (age, sex, vulnerabilities),
as well as details about the observance of rights during detention period. There
were two templates - one for cases observed while the researcher accompanied
a lawyer and one for cases observed while the researcher followed the police
actions™. This yielded useful information, but the usefulness of that data was
limited by difficulties met in always following cases from their very beginning
to the end. In some instances, we followed a case from the start to the end, but
in others, we were unable to observe the whole detention period of the suspect,
or to clarify the outcome of the apprehension and the evolution of the case.

We filled in case registries for each case observed, providing quantitative
data that focused on key rights and how they were administered. Based on
observations on apprehensions, special registries were filled in, which reflected
answers to 49 questions regarding police performance and 53 questions about
the performance of lawyers (19 registries on police activity and 7 registries on
lawyers’ activity).

1% The actions observed in every case of apprehension were chronologically and descriptively
recorded. Please, see in Annex no. 2 the observation notes on two cases of apprehension that
took place on different days.

For example, see Annexes no. 3 and no. 4 which represent templates of special registries filled in
based on monitoring the actions carried out by the police, and, respectively, lawyers in relati-
on to the apprehension of a person.
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In our project, we did not have the opportunity to carry out a detailed
analysis of the case file of the detained person during these periods of
observations™. At the end of the monitoring period, we obtained permission
from the representatives of the Inspectorate to read 10 copies of apprehension
minutes, which reflected other apprehensions which took place during
the period of observations (July-August 2014) which were not subject to
our monitoring in the Inspectorate,”. A copy of the apprehension minutes
was kindly offered by a lawyer who had provided legal assistance to a
person detained in the same Inspectorate. Examination of these copies of
apprehension minutes allowed for verification in the concrete cases of how
the procedure of apprehension and detainee’s rights, especially, the right to
information, are recorded.

In order to have a complex understanding of the dynamics of activities,
behaviour and decision-making during apprehension and detention of
persons in police custody, actors in the criminal justice field were interviewed
in order to clarify certain aspects observed. Different templates were used for
police officers and lawyers™. Some questions were the same for respondents
among police officers and lawyers'®, but others were formulated differently to
reflect their different roles'. The questions were sufficiently open to allow for
more detailed discussion followed by questions, if time allowed it.

20 interviews with police officers (10 criminal investigation officers and
10 investigation officers) and 10 interviews with lawyers were conducted. The

Asarule, during field observations, the researchers were not allowed access to the materials
of the case files administered by the police in connection with the apprehension of suspects,
except for some isolated cases, when criminal investigation officers would read the content
of certain procedural documents (order for initiating the criminal investigation and the
apprehension minutes) or such documents were presented upon researchers’ request.

See the copy of apprehension minutes in Annex no. 7.

As examples, please, see Annexes no. 5 and no. 6 which represent templates filled in based on
interviews with a police officer and, respectively, a lawyer.

For example, question 2: ‘Do you think that suspects generally know what their rights are?
How do they get to know about them?’ or question 5: ‘What do you think about the current
arrangements for providing interpretation at the police station?’

For example, the police was asked (question 3): ‘Do you ever provide the suspect or his/her
lawyer with information from the case file (evidential material obtained by the police)? How
do you decide what information to give and when to give it?’ Lawyers were asked (question 3):
‘From your experience, do the police generally provide sufficient information to you (a) about
the reason(s) for your client’s arrest, and (b) about the evidential material that they have?’
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interviews gave us valuable information not only on some moments that could
not have been noticed in practice, but also on how the police and lawyers
perceive and understand the rights of detained persons. Each interview
was conducted anonymously; just the work experience of every interviewee
was recorded. Most interviewed officers are from the Police inspectorate
monitored by the researchers.

Out of the ten interviewed lawyers, none was included in the list of lawyers
providing emergency legal aid for the Inspectorate where we were located.

The arrangements for accompanying lawyers and monitoring their
performance were less organized. When possible, a researcher accompanied
some lawyers from the moment of entering the Police inspectorate and, in
fact, some of these lawyers were the ones who first informed us about the
apprehension.

Thus, the meetings with lawyers were brief and limited to the premises
of the Police inspectorate. For various reasons, none of the lawyers who were
involved in providing state guaranteed legal aid announced the researcher
about apprehensions at the very moment when they were informed or
appointed". This would have allowed us to observe and monitor many more
cases of what happens to the person detained in the Inspectorate, until the
lawyer comes.

Defenders who were accompanied by researchers in the procedures of
providing legal assistance to apprehended persons, due to the fact that they were
met in the Inspectorate, said they knew about the mission of the researchers and,
to a large extent, accepted to be accompanied even during confidential meetings
with their clients. On the one hand, despite promises, these lawyers did not
report any other cases of apprehension where they participated,. On the other
hand, other lawyers were interested and enthusiastic about the research and were
willing to offer more time for discussions with the researchers of the project.

Alike observations on the performance of the police, case data records
were collected in the case templates - file registers for lawyers, and observations

7" On the website of the National Council for State Guaranteed Legal Aid (NCSGLA) (http://
www.cnajgs.md/ro/news/in-atentia-avocatilor-de-serviciu) the announcement for lawyers
was posted with the request to cooperate with the researchers of the project, by announcing
them on the phone about cases of apprehended persons within the Inspectorate C. in the
Chisinau municipality. At the same time, the lawyers were asked to cooperate while being
assisted by researchers on any legal procedures of apprehension, as well as on the availability
to be interviewed.
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were recorded in diaries (field diaries). We managed to observe conversations
between lawyers and suspects during private consultations, police
interrogations and conversations between lawyers and police officers. We
noted what information was disclosed, how lawyers approached confidential
information related to the case, as well as the nature of the relationship
between lawyers and the police, lawyers and apprehended clients, police’s
attitude towards persons detained prior to the arrival of the lawyer and the
level of lawyers’ interest towards unofficial interrogations and undocumented
or partially documented apprehensions. We also recorded information about
lawyers - their work experience and self-assessment of their activities.

In some cases, we had informal discussions with the apprehended
persons who were sitting in the room with iron bars waiting to be transported
to the Preventive Detention Isolator or to participate in various criminal
investigation activities.

Data Analysis and Referencing the Data

The notes from the field diary are referenced by number and indicate the
chronology of observations, as well as the category of apprehension. Thus,
an example regarding coding an apprehension monitored during fieldwork
would be: 2Pn, which means that the apprehension was the second in the line
of all monitored apprehensions, it was a criminal one (P) and undocumented
(n). The table in Annex no. 1 shows that this apprehension took place in our
third observation day'™. Another example: 3C shall be read as follows: the
apprehension was the third in the line of all monitored apprehensions and
it was a contraventional one (C). The table in Annex no. 1 shows us that this
apprehension was monitored in the fifth day of observations.

The registers filled in based on the monitoring of apprehensions received
the following abbreviation: e.g. RP2", which shall be read as follows: registry
filled in based on observations of the police actions in a case of criminal
apprehension, which is the second in line of all apprehensions, based on which
a registry template was filled in. The table in Annex no. 1 and the registry we

'8 Information recorded in the field diary regarding observations on this apprehension is pre-
sented in Annex no. 2.

1% See a filled in copy of the registry RP2 in Annex no. 3.
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are attaching for exemplification show that it took place in the third day of
observations. RA1 is a registry filled in based on the lawyer’s performance in
case of the first apprehension on which the registry template was filled in?.

Taking into account the fact that it was either impossible to monitor some
apprehensions from the beginning or the observations were interrupted due
to reasons that did not depend on the researcher, it was not possible to fill in
a number of registries that would be equal®' to the number of apprehensions
recorded in field diaries (notebooks), whose number was larger®. For
completing and analysing the field information, in the majority of cases the
information on the same apprehension was verified and confronted with
sources, field diary and the respective registry, which provided additional
information.

The interviews have also received a codification. E.g.: IP1- interview of
the first police officer®, and IA7 - interview of the lawyer who was the seventh
in the line of all interviews with lawyers.

The apprehension minutes are conventionally marked with letters PV,
whereto the order of their analysis, year and month of drafting are added, e.g.:
PV10.08.14%.

20 See afilled in copy of the registry RA1 in Annex no. 4.

2! Due to lack of sufficient information to fill in the registries and to avoid situations where the

predominant answer to the majority of questions would be: NA - not available, these having
no quantitative importance or qualitative impact on the research.

22 The total number of apprehensions reflected in the notes is 28 (see table in Annexno. 1), while

the number of case registries which reflect police performance is 19, and the number of re-
gistry files which reflect the performance of lawyers is 7. The sequence numbers of the regis-
tries is not the sequence number of the apprehensions which were monitored and reflected
in field diaries. In order to identify and conclude that a certain apprehension monitored by
the researcher is the same in the notes and in the registry, for instance, in order to compare
the obtained information, the date of the monitored apprehension and the initials of the
apprehended person were checked and compared in both sources.

2 See a filled in template of the interview with the police officer and another one with the

lawyer, in Annexes no.5 and no. 6, respectively.

24 Seea copy of the apprehension minutes no. 10 of August 2014 in Annexno. 7.
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Apprehension and State
Guaranteed Legal Aid

General Aspects Regarding Apprehension

211

Goals

One may differentiate between two categories of apprehension depending

on the nature of the proceedings: either criminal or contraventional. In both
cases, these are coercive measures which consist of a temporary deprivation
of a person’s freedom, in exceptional situations, for purposes of ensuring due
course of proceedings.

The diversity of categories of apprehension measures delimits particular
tasks that are to be achieved in each concrete case. Analysis of criminal

procedural legislation® allows ascertaining that apprehension of a person
suspected of having committed a criminally punishable act ensures the
accomplishment of the following procedural goals:

preventing absconding of the suspect from criminal investigation;
preventing therisk of the suspect’shamperingan efficientinvestigation
within criminal proceedings;

ceasing criminal behavior and preventing continuation thereof
(apprehension in the act);

establishing the identity of the person suspected of having committed
an offence;

ensuring the presence of the suspectbefore the prosecutor for purposes
of pressing charges, if the former’s whereabouts are unknown;

25 Art. 165-171, art. 513, para. 2, CPC.
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- ensuring the presence of the accused according to the summons of
the criminal investigation body, if he/she ignores such summons;

- ensuring the enforcement of the protection order in case of domestic
violence, if such order is not observed;

- ensuring the enforcement of a conviction sentence in case of the
annulment of acquittal or conviction with a conditional suspension
of the enforcement of punishment or early conditional release, as well
as in situations when the convicts abscond from the enforcement of
their sentences;

- for purposes of extradition.

Apprehension of a person for purposes of extradition may take place on
the basis of an arrest order or a conviction sentence delivered by a competent
court of law of a foreign state, prior to the person’s arrest for the purposes
of extradition or in case of a simplified extradition procedure?. Because
the CPC does not expressly regulate this type of apprehension, we agree
with the lege ferenda proposal recommending the inclusion into the CPC
of an apprehension procedure applicable prior to the acknowledgment of a
foreign arrest order and prior to the accepting of the request for extradition?.
Without an arrest warrant issued by a judge for purposes of one’s extradition,
in the absence of legal provisions regarding apprehension, a person cannot be
effectively apprehended in order to be brought before a judge who reviews the
motion for extradition and the arrest warrant?.

According to the legislation?, contraventional apprehension may be
applied for the purpose of:

- ceasing a contravention;

- establishing one’s identity;

26 Art. 545 and 547, CPC.

27 Compatibility Study: Arrest and Preventive and Custodial Measures, Compatibility with

the Provisions of Art. 5 of the ECHR and Relevant Case-Law of the ECtHR; drawn up by
the Working Group for identification of deficiencies and gaps in the criminal procedural le-
gislation of the Republic of Moldova, incompatible with the standards set by ECHR and the
ECtHR’s case-law, established on the basis of the Order of the Minister of Justice No. 70 of
22 February 2013; available at http://www.justice.gov.md/public/files/file/studii/studii_srsj/
Studiu_de_compatibilitate_cu_prevederile_art._5_din_CEDO-M]-2014.pdf, p. 35.

28 Ibidem.

2% Art. 433-435, CC.
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- drawing up minutes of contravention;

- ensuring timely and correct examination of contravention cases;

- ensuring enforcement of decisions on contravention cases.

One can notice that criminal and contraventional apprehension
have certain goals that are rather similar, yet when it comes to regulatory
framework, the apprehension procedure in criminal proceedings
substantially differs from the contraventional apprehension, these two being
regulated in different codes.

At the same time, the ECtHR’s jurisprudence in relation to Moldova
shows that the standards provided for in Art. 5 of the ECHR are to be fulfilled
in both criminal and contraventional cases. In the cases of Leva, Hyde Park
and others (No. 4), Lipencov, Ganea, Petru Rosca, Boicenco, Brega, Gutu,
Mitédsaru and Savitchi, the ECtHR has convicted RM for violation of the
right to liberty in connection with the failure to observe the procedural
rights and safeguards of the apprehended person®. Judgements in the cases
of Hyde Park and others (No. 4), Brega, Petru Rosca, Gutu, Feraru, Matasaru
and Savitchi derive from contraventional apprehensions, while the rest of
them stem from apprehensions of persons suspected of having committed
criminally punishable acts.

Based on police practice, we found out that there were certain connections
between criminal and contraventional apprehensions. Although the subject
of our research only focuses on the rights of suspects in criminal cases,
nevertheless, the fact that ,contraventional” apprehension® may be used as a
pretext for obtaining information on a crime under investigation or to avoid
observance of rights which are to be guaranteed only in cases of criminal
apprehensions etc., therefore we will briefly touch upon this category of
apprehension.

30 yladislav Gribincea, Enforcement of the ECtHR judgments by the Republic of Moldova,
1997-2012, LRCM, Ch., 2012, p. 140-142; available at http://crjm.org/app/webroot/uploa-
ded/Executarea%20hotararilor%20CtEDO%20de%20catre%20RM%201997%20-%20
2012.pdf

31 According to the norms of the Code on Administrative Contraventions, which was abroga-

ted on 31 May 2009, it used to be called ,administrative”; see provisions of art. 481, art. 482
of the CC, No. 218 of 24.10.2008 (Published: 16.01.2009 in the Official Monitor No. 3-6,
No. 15, date of entry into force, available at: http://lex.justice.md/index.php?action=view&
view=doc&lang=1&id=330333
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During the period of contraventional apprehension or arrest applied as
a sanction for the commission of a contravention, the criminal investigative
bodies, especially investigative police inspectors, enjoy unlimited access to
communication with the persons held in police custody (including beyond
working hours, when such persons do not have the right to meet with their
lawyers, after 17:00, or on Saturdays and Sundays), because the detention
facilities for the apprehended persons are subordinated to MIA. However,
these discussions are not official. During non-documented interrogations
psychological pressure is applied, sometimes accompanied by violence to
determine persons to admit their guilt in having committed a criminal
offence, give up on their chosen defenders or disclose accomplices®2. Atalater
stage, after the expiry of the contraventional detention and contraventional
arrest, the person is apprehended as a suspect of the crime?3.

32 A relevant case in this regard is of A.I., who according to the Buiucani Court judgment of
25 March 2009 was found guilty of having committed the administrative contraventions
provided for by art. 44, para. 1 - (Illegal acquiring or keeping narcotics or psychotropic
substances in small quantities or consuming narcotics or psychotropic substances wi-
thout medical prescription), art. 164, para. 1 - (Not very serious hooliganism), art. 174/5,
para. 1 - (Opposing the police or judicial bailiff), art. 174/6, para. 1 - (Insulting police or
judicial bailiff) of the Code on Administrative Contraventions of 29.03.1985, abrogated
on 31 May 2009 [hereinafter CAC] and according to art. 35 CAC he was sanctioned to
administrative arrest for a period of 10 days. The detention period should have been cal-
culated starting with 24.03.2009, 11 p.m. During the entire period of the administrative
arrest, A.I. was subject to informal interrogations by the operative officers, who exerted
pressure on him to determine him to acknowledge complicity in murdering a taxi driver
in the capital, without complying with the procedural guarantees of the person suspected
of having committed a crime (in the absence of a defender, without informing about the
rights he has and ensuring these rights etc.). On 03.04.2009, at 11.01 p.m., without being
released from the Preventive Police Isolator of the General Police Inspectorate of Chisi-
nau, A.I. was apprehended by the police, suspected of having committed the murder of
a taxi driver in Chisinau on the 13 March 2009, at approximately 3.30 a.m. There is no
indication in the minutes about the place of apprehension of the applicant. A.I. was later
acquitted by the court. This case has determined A.IL to lodge an application with the
ECtHR (application no. 65324/09). In the Decision of the Supreme Court of Justice of 28
March 2012, (case file no. 1ra-397/12) it was stated that A.I. was acquitted for the char-
ge of murder of a taxi driver in the capital city; available at: http://www.csj.md/admin/
public/uploads/Dosarul%20nr.%201%20ra%20397%2012%20Zaharciuc,%20inadm,%20
neint%20recp.%20pr-condam.pdf

33 Ibidem.
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The ECtHR judgment Gradinar v. Moldova, (no. 7170/02,08.04.2008, §§18-
22, 111)** mentions the practices of applying contraventional apprehensions
and arrests for the purpose of obtaining evidence (self-incriminating
statements) for criminal case files, providing in §20 that a national court has
found that administrative detention applied to the suspect in a criminal case
for interrogation purposes was illegal.

However, we cannot state that in all cases of apprehension of the suspect
of a contravention, followed by the apprehension of that person as a suspect in
a criminal case, there is a violation of rights. Referring to the case Gradinar v.
Moldova, in the judgement Feraru v. Moldova, (no. 55792/08, jud. 24.01.2012),
the ECtHR noted: ,,... The Court considers that using administrative arrest as a
means of detaining and questioning a suspect in a criminal case is contrary to
Article 5 of the Convention. It is also contrary to Moldovan law (§51). However,
it cannot be excluded that a person who is arrested for an administrative offence
is identified, during such administrative detention, as the suspect of a crime,
and that both the administrative detention and the subsequent detention within
the framework of the criminal investigation be bona fidae (S1). In the present

34 §18.0n 17 September 1995, D.C. was taken to the local police inspectorate and questioned as
witness of the events that had taken place on the night of 15 to 16 and 18 September 1995.
§19. They were not informed of their rights and were not assisted by lawyers. During the
interrogation, they were handcuffed. After the interrogation, an administrative case was
initiated based on allegedly insulting D. in the bar, and the judge ordered their arrest for a
period of 10 days as an administrative sanction. During the administrative arrest, further
interrogations took place and other procedural measures were carried out, which resulted in
collection of evidence, used later in the criminal case initiated against them. In particular,
during this period further interrogations took place and other procedural measures were
undertaken (18-22 September 1995), which resulted in G. and D.C. acknowledging that they
had murdered D.

§20. The court found that the minutes which served as grounds for administrative arrest
were drafted in violation of corresponding procedures. There were no grounds for adminis-
trative arrest, because those two men were suspects in a criminal case and detention should
have been applied based on these grounds.

§21. On 19 September 1995, G. and D.C. were taken to a preventive detention isolator in Chi-
sinau, interrogated until 21 September 1995 as witnesses and without any legal aid. During
the interrogation, they made statements and acknowledged their guilt.

§22. On 21 September 1995, they were interrogated for the first time as suspects (and not
witnesses), but neither this time were they explained their rights and had access to a lawyer;
judgment available at: http://justice.md/file/CEDO_judgments/Moldova/GRADINAR%20
%28r0%29.pdf:

35 http://www.lhr.md/news/299.html
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case, the applicant did not expressly argue that he had been subjected to an
administrative arrest with the real purpose of investigating the criminal case
against him. (...)In such circumstances, the Court does not have any reason to
find that his administrative detention was in any manner related to the criminal
proceedings against him or that it was ,unlawful” within the meaning of Article
5 of the Convention (§53).

In the case of Gutu v. Moldova (application no. 20289/02, jud. 07.06.2007)3¢
it has been found that the applicant was apprehended for disobeying the
lawful orders of a police officer, provided for by Article 174, S1 of the Code
on administrative contraventions (CAC) (§§5-12). She was not questioned,
informed about the reasons for her detention or provided with a lawyer. (S13).
The refusal of the applicant to accompany the police officers to the police station
was based on the ground that she had not been properly summonsed. The Court
noted that no investigative measures at all could be taken in respect of the
offence allegedly committed by the applicant’s son unless criminal proceedings
were formally instituted (S61).

2.1.2. Conditions and Grounds

Neither the criminal investigation authority, nor the prosecutor can
apprehend any person who committed a criminal act, yet when adopting such
a decision it is necessary to strictly and mandatorily follow the requirements
set by the criminal procedural legislation®.

In the case of Leva v. Moldova (application no. 12444/05, 15.12.2009,
§51)38 the ECtHR has reiterated the fact that when it comes to deprivation of
liberty, it is particularly important that the general principle of legal certainty
be observed. It is therefore essential that the conditions for deprivation of
liberty, prescribed by the national law are clearly defined and that the law
itself is predictable when applied, so that it corresponds to the ,legality”
standard set by the Convention. This standard requires that the respective law
is sufficiently precise to enable a person, if necessary, with appropriate advice,
to foresee, in a reasonable manner, taking into account the circumstances, the
consequences which a given action may entail (see Boicenco v. Moldova, §149,

36 http://justice.md/file/CEDO_judgments/Moldova/GUTU%20%28r0%29.pdf
37 Seeart. 1, para. 3, art. 11, para. 2, CPC.

38 Judgment available at: http://justice.md/file/CEDO_judgments/Moldova/LEVA%20%28r0%29.
pdf
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judgment of 27 September 2011, as well as Steel and others v. United Kingdom,
judgment of 23 September 1998, Reports 1998-VII, §54).

The conditions and grounds that allow for apprehension are provided for
by art. 66, CPC:

« there should be a reasonable suspicion about the commission of a

crime;

o the law provides for the respective crime a punishment of

imprisonment exceeding for a term one year;

« at least one of the following four requirements which are connected to

the commission of the crime is met:
- the person was captured in flagrante delicto;
- an eye witness, including the victim, directly indicates that this
person committed the crime;
- obvious evidence of the crime is discovered on the body or clothes of
the person, in his/her domicile or means of transport;
- evidence left by this person are discovered at the crime place.
« at least one of the following requirements which are connected to the
behavior of the person after committing the crime is met:
- ifhe/she tried to abscond or his/her identity could not be established?®;
- if there are reasonable grounds to suppose that he/she will abscond
from the criminal investigation, prevent the finding of the truth or
commit other crimes.

As a rule, apprehension, as a procedural constraint measure may be
applied only after the initiation of the criminal investigation®. In exceptional
cases, the law allows for apprehending persons who have reached 18 years of
age, also before registering the crime as provided by law*".

39 It should be noted that even if the person does not have any identification document, he/she
should not be apprehended as long as personal data is accessible or he/she may be identified
by other persons who know him/her. Apprehension may be applied if despite all available
measures, the identity of the suspect could not be established and he/she does not want to
communicate his/her name upon legitimate request of the police. In this context, it is worth
mentioning the good practice of Norway which, although provides for the right of the person
not to make statements which could be used against him/herself, however, also imposes the
obligation of the apprehended to provide certain data about him/herself, in particular, the
name, surname, age or domicile address. Thus, he/she cannot oppose establishing his/her
identity.

40 Art. 279, para. 1, CPC.
A Art 166, para. 4, CPC.



26

Apprehension of a person who has reached the age of 18 can take place
before recording the crime as provided by law. The crime shall be registered
immediately, no later than three hours from the moment the detained person
is brought to the criminal investigation body, and in case the deed for which
the person was apprehended is not duly register, he/she shall be immediately
released®.

According to ECtHR jurisprudence, the need to initiate criminal
investigation against a person suspected of having committed a crime can
serve as an initial justification for the deprivation of liberty (for example, in
case of apprehending in flagrante delicto). This means that the person may be
apprehended also before the initiation of the criminal investigation®.

Reasonable suspicion is the first condition provided for by law needed
for the apprehension to be applied. The criminal investigation body has the
right to apprehend the person if there is a reasonable suspicion of a criminal
offence**. Although ,reasonable suspicion” is not explained in the law, the
CPC gives the definition of the suspect. A suspect is a natural person regarding
whom there is certain available evidence that indicates the commission of a
crime before charges are pressed®.

The ECtHR reiterates in the case of Leva v. Moldova (application no.
12444/05, jud. 15.12.2009, $50) that ,the ‘reasonableness’ of the suspicion
on which an arrest must be based forms an essential part of the safeguard
against arbitrary arrest and detention which is laid down in Article 5, §1 (c)
of the Convention. Having a ‘reasonable suspicion’ presupposes the existence
of facts or information which would satisfy an objective observer that the
person concerned may have committed the offence. What may be regarded as
‘reasonable’ will however depend upon all the circumstances”. While special
circumstances may affect the extent to which the authorities can disclose
information, even ,the exigencies of dealing with terrorist crime cannot justify
stretching the notion of ‘reasonableness’ to the point where the essence of the
safeguard secured by Article 5, §1 is impaired” (see Fox, Campbell and Hartley

42 Art. 166, para. 4, CPC.

P. 3 of the Decision of the Plenum of the SCJ no. 1 of 15.04.2013 on the application by courts
of certain provisions of the criminal procedural legislation regarding pre-trial arrest and
house arrest, available at: http://jurisprudenta.csj.md/search_hot_expl.php?id=48

44 Art 166, para. 1, 2, CPC.
45 Art. 63, para. 1, art. 65, 280, para. 1 and art. 281, para. 1, CPC.
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v. the United Kingdom, 30 August 1990, §32, Series A no. 182, and Stepuleac
v. Moldova, no. 8207/06, §68, 6 November 2007)%.

The ECtHR has found the existence of a reasonable suspicion of
commission of a crime when operative information corroborated with the
victim’s complaint indicated to the apprehended person (jud. Ignatenco v.
Moldova, application no. 36988/07 jud. 08.02. 2011, §59)%.

However, in the majority of the applications lodged by the applicants from
the Republic of Moldova, the ECtHR has found a violation of art. 5.1 ECHR,
given the fact that they had been apprehended in the absence of a reasonable
suspicion regarding the commission of a crime:

Stepuleac v. Moldova (application no. 8207/06, jud. 06.11.2007,
§§75-81): the victim did not indicate in the complaint the name of
the applicant, although it served as ground for apprehension. For
the second apprehension and arrest, the ground was a made-up
complaint and one which was lodged following the direct influence
of the CIO, who was the same person who had registered the first
complaint against the applicant®3;

Musuc v. Moldova (application no. 42440/06, jud. 06.11.2007, §32):
apprehension based on an accusation of having reduced the price of a
bought real estate took place without any evidence that would confirm
the diminishing of the price or that the buyer was in collusion with
the seller?’;

Cebotari v. Moldova (application no. 35615/06, jud. 13.11.2007, §48):
the Court underlines in this respect that, in absence of a reasonable
suspicion, apprehension or arrest of a person must never be applied
aiming at determining him/her to admit his/her guilt or to give
statements against other persons or to obtain facts or information
which could represent grounds for a reasonable suspicion against
him/her®°.

46 Judgment available at:http://justice.md/file/CEDO_judgments/Moldova/LEVA%20%28r0%29.

pdf
Judgment available at:http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-124098

47

48

Judgment available at:http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-127974

49 Judgment available at:http://justice.md/file/CEDO_judgments/Moldova/MUSUC%20%28r0%29.

pdf
Judgment available at:http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-112794

50
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- Leva v. Moldova (application no. 12444/05, jud. 15.12.2009, §52-55):
the applicant was apprehended on the grounds that a witness pointed
to him, although there were no such statements in the case file®'.

In cases Hyde Park and others (no. 4) and Brega, the applicants were
deprived of liberty by the police on the basis of accusations that they had
committed contraventions®?. Similar actions were carried out in the case of
Maitasaru and Savitchi v. Moldova. Actually, the applicants were apprehended
in order to impede them to protest. It seems that the police did not take
spontaneous decisions, but acted upon the indication of their superiors,
because in the Brega case, national judges found that the applicant had not
insulted the police, and in the Hyde Park and others case (no. 4) applicants
had a court decision which gave them the right to protest®.

In the mentioned cases, ECtHR found that there was no ,reasonable
suspicion”, neither in the moment of apprehension, nor in the moment of
examining the opportunity to arrest the applicants. In a study carried out
some years ago, it was found that in 22.6% of the arrest motions and in 24.5%
of the prolongation motions, the prosecutor only indicated that there is a
reasonable suspicion, without, however, explaining the facts and evidence in
supporting this position®®. In 17 cases (2.2% of the examined motions), the
prosecutor did not even refer in his motion to reasonable suspicion, which
represents an especially serious omission®>.

In case the ,,reasonable suspicion” regarding the commission of the crime
is not substantiated or invoked during arrest procedures we can affirm that
there is a great probability that the ,,reasonable suspicion”, which is a ground
for deprivation of liberty under art. 5.1. of the ECHR, was also lacking at

31 Judgment available at:http://justice.md/file/CEDO_judgments/Moldova/LEVA%20%28r0%29.
pdf

Vladislav Gribincea, Enforcement of the ECtHR judgments by the Republic of Moldova,
1997-2012, LRCM, Ch., 2012, p. 142; available at: http://crjm.org/app/webroot/uploaded/
Executarea%20hotararilor%20CtED0%20de%20catre%20RM%201997%20-%202012.pdf
53 Ibidem

54

52

Vladislav Gribincea, Raisa Botezatu, Tudor Osoianu, Report on Observing the Right to Lib-
erty during Criminal Investigation in the Republic of Moldova (Raport privind respectarea
dreptului la libertate la faza urmaririi penale in Republica Moldova, Fundatia Soros-Moldo-
va), Ch., 2013, p. 28, available at: http://soros.md/files/publications/documents/Raport_Res-
pectarea_Dreptului_print.pdf

55 Ibidem.
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the moment of apprehension of the person suspected of having committed
an offence, as it was established in the following cases against Moldova tried
by the ECtHR: Leva, Cebotari, Stepuleac, Musuc. Due to these reasons,
we can state that statistical data and the findings mentioned in the Soros
Foundation-Moldova Report on Observing the Right to Liberty during Criminal
Investigation in the Republic of Moldova (Raportul Fundatiei Soros-Moldova
privind respectarea dreptului la libertate la faza urmadririi penale in Republica
Moldova) may be valid in this regard also for apprehension procedures.

The existence of a ,,reasonable suspicion” is not sufficient for apprehension.
The nationallegislation®® and the ECHR®” provide that for deprivation of liberty
several risks which justify apprehension should be met: if there are reasonable
grounds to suppose that the person will abscond from criminal investigation,
hinder the finding of truth or commit other crimes. The same reasons are
indicated for preventive measures in art. 176, para. 1, CPC, including for pre-
trial detention. We shall not focus on analyzing these grounds, because they
are analyzed in detail in the SCJ Plenum Decision no. 1 of 15.04.2013°% in the
light of the ECtHR case law.

2.1.3. Delimitating Apprehension from Pre-trial Detention

The analysis of the institution of apprehension vis-a-vis pre-trial detention
indicates that these procedural constraint measures have multiple similarities,
as follows:

- both are classified by the legislator as procedural constraint measures;

- the ECtHR considers apprehension and pre-trial detention as

deprivation of liberty and provides for the same guarantees for both
measures;

- both contribute to ensuring efficiency and due progress of the

criminal investigation and court hearing;

- both are applied to the same subjects (suspect, accused, convicted);

- in choosing these measures the competent bodies are obliged to

comply with the same grounds (existence of reasonable grounds to

56 Art. 166, para. 1-3, CPC.

57 Art. 5, para. 1.

58 About the application by courts of certain provisions of the criminal procedure legislation

on pre-trial detention and house arrest. See p. 6-10, available at: http://jurisprudenta.csj.md/
search_hot_expl.php?id=48
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suppose that the person will abscond from criminal investigation,
hamper the finding of the truth or commit other crimes). However,
if these grounds are valid or appear later during the criminal
investigation and if deprivation of liberty for a longer period is
justified, apprehension can no longer be applied, but only arrest®®;
both are sometimes enforced by the same specialized institutions.

At the same time, apprehension is a procedural constraint measure which
differs from pre-trial detention due to the following peculiarities:

apprehension is attributed by the legislator to procedural constraint
measures, while pre-trial detention is a constraint measure, but
attributed to preventive measures;

apprehension is a procedural constraint measure with diminished
severity vis-a-vis the preventive measure of pre-trial detention;
apprehension may be applied in case of a crime for which the law provides
for imprisonment for a term exceeding one year, while pre-trial deten-
tion may only be applied to the person suspected of having committed a
serious, especially serious and exceptionally serious offence;
apprehension may be applied by the prosecutor, criminal investigation
officer, ascertaining body or court (in case of crimes committed in
court), while arrest is applied only according to a court ruling;
apprehension is a deprivation of liberty for a short period of time,
but not longer than 72 hours, while pre-trial detention consists of
detaining the suspect or the accused in arrest for a period exceeding
the apprehension period - up to 30 days;

the apprehension period cannot be prolonged, while pre-trial
detention may be prolonged (e.g. for a period of up to 12 months
within criminal investigation).

Although from a procedural point of view, apprehension differs from
pre-trial detention, according to the ECtHR jurisprudence, both criminal
apprehension (see jud. Strdisteanu and Others v. Moldova, 7 April 2009, §$85-
88, or Lazoroski v. Macedonia, 8 Octomber 2009, §44), pre-trial detention
and house arrest (see jud. Mancini v. Italy, no. 44955/98, §17; or Nikolova v.

59 Not to be confused with situations where, although the criminal investigation is at an advan-
ced stage, the perpetrator is identified later on. In such cases, provided that the conditions
set forth in art. 165-166, CPP are met, the person may be apprehended prior to obtaining of
an arrest warrant.
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Bulgaria (no. 2), no. 40896/98, §§60 and 74, 30 September 2004)%° represent
deprivation of liberty. Thus, the guarantees against an illegal deprivation of
liberty shall be equally attributed to both procedural constraint measures.

Apprehension Procedure

2.2.1. Powers of Police Employees in Apprehending a Person

The legislation empowers the prosecutor®’, criminal investigation body
(criminal investigation officer)®?, including the ones from MIA®, and the
ascertaining body (investigation officers), including the ones from the police®,
with the right to apprehend the suspect of a crime.

Powers of the ascertaining body regarding apprehension

In case of discovering crimes, the police officer, regardless of his
position, location during or outside his working hours has the obligation
to communicate about the commission of the crime to the closest police
subdivision, consequently undertaking all possible measures for preventing
and stopping the crime, providing first aid to persons in danger, apprehending
and identifying the perpetrators, identifying eye witnesses and securing the
place where the event took place®.

Moreover, the ascertaining bodies are entitled to carry out the de facto
apprehension of the suspect of a crime® having the obligation to immediately

P. 1 of the Decision of the Plenum of the SCJ of 15.04.2013, no. 1, on the application by courts
of certain provisions of the criminal procedure legislation on pre-trial detention and house
arrest; available at: http:/jurisprudenta.csj.md/search_hot_expl.php?id=48

61 Seeart. 52, para. 1, p. 15, CPC.

62 See art. 57, para. 2, p. 11, art. 166, para. 1, CPC.

63 Seeart. 266/ CPC.

64 Seeart. 273, CPC, art. 20, let. f), art. 24, p- 4, art. 25, p. 10, Law no. 320 0f 27.12.2012 on the ac-

tivity and status of the police (published on 01.03.2013 in Official Monitor no. 42-47, art. 145;
in force as of 05.03.2013).

65 Seeart. 24, p. 4 of the Law on the Activity and Status of the Police.

66 See art. 273, para. 2, 4, CPC; p. 162 of the Instruction on the Organisation of Criminal In-

vestigation Activity within the General Police Inspectorate of MIA, approved by the order of
GPI of MIA no. 138 of 11.11.2013.
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hand him/her over to the criminal investigation body or the competent
prosecutor together with the ascertaining documents and evidence, but no
later than 3 hours from the moment of the de facto apprehension. Employees
of the ascertaining police bodies have the obligation to carry out the de facto
apprehension of the person, including based on the written order of the
criminal investigation officer®.

The police, in its capacity of ascertaining body are also empowered to
carry out other types of apprehension, such as:

- apprehending the person based on the order of the criminal

investigation body for being presented charges®;

- apprehending the accused based on the order of the criminal inves-
tigation body prior to arrest, in case the accused violates the conditions
provided by the preventive measures applied to him/her or the written
commitment to appear at the summoning of the criminal investigation
body or court and communicate the new place of residence®’;

- apprehending the convicted regarding whom either the conviction
with conditional suspension of enforcing the punishment or
conditional release before the term was annulled, in order to be
escorted to the detention place’®;

- apprehending of the accused or defendant for purposes of enforcing
an arrest warrant’".

The ascertaining bodies, including the police, are not entitled to carry out
de jure apprehension of the person suspected of a crime, because, according
to the law”?, this procedural constraint measure is applied exclusively by the
criminal investigation body.

Powers of the criminal investigation body regarding apprehension

The criminal investigation body has the right to apprehend a person,
under the conditions provided by law, if there is a reasonable suspicion about

57 According to the provisions of art. 57, para. 2, p. 11, CPC.

%8 Art. 169, CPC.
9 Art. 170, CPC.
70 Art. 165, para. 3, p. 3, CPC, 120, Enforcement Code.
7T Art. 166, para. 1, CPC.

72 Art. 166, para. 1, CPC.
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the commission of a crime for which the law provides for imprisonment for a
term exceeding one year”.

Unlike the ascertaining body which performs only de facto apprehension
of the person caught red handed, the criminal investigation body apprehends
the person de jure, for a period of 72 hours. Moreover, the criminal investigation
body is obliged to carry out de facto apprehension of the person based on the
criminal investigation body or the prosecutor’s motion for bringing charges™.

A criminal investigation officer may de facto apprehend the following
categories of persons:

- theaccused based on the criminal investigation body’s motion before

arrest’”;

- theaccused or defendant for purposes of enforcing the arrest warrant;

- the convicted regarding whom either the conviction with conditional

suspension of enforcing the punishment or conditional release before
the term was annulled, in order to be escorted to the detention places,
only if the respective criminal investigation officer personally carried
out the de facto apprehension.

2.2.2. Procedural Acts Documenting Apprehension

Apprehension of a person may take place based on:

1) minutes, in case of direct plausible reasons to believe that the person
has committed a crime;

2) order of the criminal investigation body;

3) a court decision on apprehending a convicted person before deciding on
the issue of annulling the conviction with conditional suspension of enforcing
the punishment or conditional release before the term or, as appropriate, a
decision on apprehending a person for committing a crime in court”.

On every case of apprehension of a person suspected of having committed
a crime, the criminal investigation body, within 3 hours from the moment of
deprivation of liberty shall draw up an apprehension minutes’.

73 Art. 169, para. 1, CPC.
7 Art. 169, CPC.

7> Art. 170, CPC.

76 Art. 72, Enforcement Code.
77 Art. 165, para. 3, CPC.

78 Art. 167, para. 1, CPC.
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Illegal deprivation of liberty, obvious disregard of the procedure of
apprehension and the apprehended suspect’s rights are acknowledged in final
and irrevocable decisions of national courts, due to the fact that apprehension
minutes contain distorted information?®.

Drawing up apprehension minutes, the order or decision on application
of preventive non-custodial measure and the motion for recognizing a person
as suspect has a special procedural importance, because on the basis of the
respective acts, the person obtains (in case of the apprehension minutes) the
procedural status of suspect which provides for certain rights and obligations
and represents the procedural reflection of both the decision on apprehension
and apprehension procedure.

Duly drawn up minutes on apprehension of the suspect/accused is an
important procedural document which represents not only a legal ground for
apprehending the person and keeping him/her in the preventive detention
isolator, but also as evidential material in the case®’. We agree with this
finding, because in the apprehension minutes more factual circumstances
which are important for solving the criminal case are indicated, e.g. the place
and time of apprehension, description of clothes, results of body search of the

79 Gee the Decision of the Criminal Board of the SCJ of 25.06.2014, Case file no. 1ra-1092/14,
available at: http://jurisprudenta.csj.md/search_col_penal.php?id=2660 D. G., who was sus-
pected of having committed a crime provided for in art. 186, para. (2), let. ¢) and d), Criminal
Code, was apprehended between 2.00 - 3.00 a.m. by the operative officer I.Ch. in Criscauti
village, Donduseni rayon, and later escorted to the Donduseni Inspectorate and handed over
at 3.30 a.m. to the criminal investigation officer V. P., who was actually, conducting criminal
investigation on the same person’s case. Contrary to the established criminal procedure,
he did not draw up apprehension minutes within three hours from the moment of appre-
hending D. G., in which the following should have been indicated: grounds, reasons, place,
month, day and hour of the apprehension, the deed committed by the respective person,
results of the body search of the apprehended, date and hour of drawing up the minutes, and
drew up such a document only at 10.00 a.m. of the same day, which means that on 23.10.2010
D. G. was illegally deprived of liberty for a period of 8 hours, namely, from 2.00 until 10.00
a.m. The court stated that the guilt of the accused is integrally proven, including by the
following evidence administered in the case. In the apprehension minutes regarding G. D.
dated 23.10.2010, drawn up by the criminal investigation officer V.P., it is specified that it was
drawn up on 23.10.2010 at 10.30 a.m., and the de facto apprehension of G. D. had taken place
on 23.10.2010 at 10.00 a.m.

80 Valeriu Batir, Apprehension of the suspect, accused // Informative bulletin of the General

Prosecutor’s Office of the Republic of Moldova, n. 9, p. 9; available at: http://www.procuratu-
ra.md/file/BULETIN9.pdf
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apprehended etc.®" What is more, the apprehension minutes may represent a
proof that the apprehended person has been informed about his/her rights
and the safeguards thereof®2.

Contrary to the provisions of art. 167, para. 1, CPC, criminal
investigation officers do not indicate in the apprehension minutes the de
facto place of apprehension, indicating offices of the police inspectorates
or just the locality®®. In the case 14P® the lawyer intervened to specify the
place of apprehension. After going through the apprehension minutes, the
lawyer asked where precisely his client had been apprehended. The answer
of the criminal investigation officer was: Chisindu municipality. The lawyer
insisted to have the place, street, address specified. The reply of the officer
was: ,,I will never ask you again to come to apprehensions, because you always
make trouble”. However, the criminal investigation officer destroyed the
apprehension minutes and drew up another one, indicating the de facto place
of apprehension, based on the lawyer’s request.

In some apprehension minutes, the grounds for apprehending suspects
of crimes are not completely described®. So far, the criminal investigation
officers did not overcome formalism in reasoning and presenting grounds for
the needs of apprehending the person. Some still indicate in the procedural
documents only the provisions of the articles of the CPC, without necessarily
confirming by factual proven data that the person might abscond from the
criminal investigation body or court, obstruct the establishment of the truth
in criminal proceedings or reoffend®.

In the case of Cristina Boicenco v. Moldova (Application no. 25688/09,
jud. 27 September 2011, §43) the ECtHR reiterated that illegal detention of a

81 Art. 167, para. 1, CPC.

82 Art. 167, para. 1, CPC.

83 Study on the legislation and practice of applying preventive measures and other procedural

constraint measures, with emphasis on pre-trial detention, house arrest and bail, available
at:  http://www.justice.gov.md/public/files/file/reforma_sectorul_justitiei/pilon6/Studiu_al_
legislatiei_in_vederea_aplicarii_masurilor_preventive__arestul_preventiv__arestul_la_
domiciu_si_eliberarea_pe_cautiune-_PG-_2012.pdf, p. 13.

84 See Annexno. 1.

85 Expressly provided in art. 166, para. 1, 2, CPC.

86 A relevant example in this respect represents the copy of the apprehension minutes in Annex

no.7-Pv10.08.2014.
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person represents a total denial of fundamental guarantees provided for by
article 5 of the Convention and an extremely serious violation of this provision.
»Failure to record certain data, such as the day and hour of the arrest, place of
detention, name of the apprehended person and grounds for detention, as well
as the identity of the officially responsible person represents a violation of the
requirements on the legality of detention and of the very purpose of article 5
of the Convention (Kurt v. Turkey, jud. of 25 May 1998, §125, and Cakict v.
Turkey, jud. no. 23657/94, §§104 and 105, CEDH 1999-1V).

2.2.3. Term of Apprehension

The term of apprehension of a person cannot exceed 72 hours?.
Derogations in respect of exceeding this term are not admitted. In this case,
the legislator means that the apprehension term is calculated from the moment
of the de facto deprivation of liberty®®.

The maximum term of apprehension of minors is 24 hours®, and if
apprehension is carried out to establish the identity of the person, the
apprehension period cannot exceed 6 hours®. Prolongation of apprehension is
not admitted, but if a person was apprehended, and the prosecutor establishes
that the person shall be subjected to arrest or house arrest, the prosecutor
must, without delay, submit to the investigative judge a request on application
of the preventive measure. at least 3 hours before the expiry of the term of
apprehension®.

If the prosecutor filed the request on arrest having exceeded 69 hours
from the moment of apprehension in case of adults and 21 hours in case of
minors, the court, according to art. 230, CPC, in corroboration with art. 166,

87 Art. 25, para. 3 of the Constitution of the Republic of Moldova, art. 11, 166, para. 5, CPC.

88 According to the criminal procedure legislation, there are two types of apprehension — de
facto apprehension (physical) and de jure apprehension of the person regarding whom
there is a reasonable suspicion of having committed a crime. De facto apprehension re-
presents the physical apprehension of the suspect before drawing up the apprehension
minutes by the competent criminal investigation body. De jure apprehension takes place
at the moment of drawing up the apprehension minutes by the competent criminal inves-
tigation body.

89 Art. 166, para. 6, CPC.
9 Art. 166, para. 5',CPC.
91 Art. 166, para. 7, CPC.
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para. 7, CPC, shall adopt a decision rejecting the request for arrest and the
person will be released®.

According to the Report on Observing the Right to Liberty during
Criminal Investigation in the Republic of Moldova®, the investigative
judge does not always ,react” when the request for arresting the suspect or
apprehended accused is registered in the chancellery of the court after the
expiry of the term provided for by law, and, sometimes, it is also the case when
it comes to requests for apprehension of these persons.

As shown in Table no. 3 of the said report, only in 61,5% of the examined
cases the fact that arrest motions have been submitted within three hours was
confirmed, in 9% of the cases the time limit was not met, and in 21,8% of
the cases the observance of this time limit could not be established, because
neither the motion, nor the registry of arrest motions indicated the hour of
registering the motion in court®. Thus, in the Drochia Court in case file no.
14-6 there was observed the situation where the motion for application of
arrest was registered in the court’s chancellery 50 minutes before the expiry
of the apprehension term, but the court accepted the prosecutor’s motion,
applying pre-trial detention for a period of 30 days®.

On the other hand, judges did not uphold arrest motions if such motions
were submitted after the expiry of the apprehension term. In case file no.
14-45, the Hancesti Court dismissed the arrest motion, because it had been
submitted 55 minutes after the expiry of the apprehension term. In case file
no. 14-49, the arrest motion was dismissed by the same court, because it had
been submitted after the expiry of the apprehension term. In both cases,
the Hancesti Court has not ruled on the grounds for arrest invoked in the
prosecutor’s motion, but reasoned the ruling only on the ground of the expiry
of the apprehension term prior to the registration of the arrest motion. The

P. 16, Decision of the Plenum of the SCJ no. 1 of 15.04.2013 on the application by courts of
certain provisions of the criminal procedure legislation on pre-trial detention and house
arrest, available at: http://jurisprudenta.csj.md/search_hot_expl.php?id=48

9 Vladislav Gribincea, Raisa Botezatu, Tudor Osoianu, Report on Observing the Right to

Liberty during Criminal Investigation in the Republic of Moldova (Raport privind respec-
tarea dreptului la libertate la faza urmaririi penale in Republica Moldova), Soros Founda-
tion-Moldova, Ch., 2013, p. 21, available at: http://soros.md/files/publications/documents/
Raport_Respectarea_Dreptului_print.pdf

94 Ibidem.

95 Ibidem.
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judge referred to the provisions of p. 16 of the Decision of the Plenum of the
SCJ no. 4 of 28 March 2005 on the application by courts of certain provisions
of the criminal procedure legislation on pre-trial detention and house arrest®.

In the practice of criminal investigation bodies there are often situations
when there is no indication in the apprehension minutes of the correct
time of the de facto apprehension and the detention of the suspect in police
custody exceeds the three hours term for drawing up the apprehension
minutes provided by law®”. In some cases, this term did not include the period
of time when the apprehended person had a limited possibility to move
freely, in connection with the interdiction to leave the scene of crime when
the criminal investigation body started the site investigation immediately
after apprehension. Sometimes, the person is apprehended during house
search and is not allowed to leave the house before the completion of this
procedure®®. Afterwards, after carrying out the site investigation or search,
the person is escorted to the police, where the apprehension minutes are
drawn up. Most often, the apprehension minutes do not indicate the period
of time during which the apprehended was forced to attend these evidence-
collecting procedures.

The person conducting criminal investigation has the right to prohibit
persons in the room or at the place where the search is being carried out,
as well as persons who entered this room or came to this place, to leave or
communicate between themselves or with other persons before the end of the
search®. If necessary, the room or place where the search is being carried out

9 Ibidem.

97 Based on the ruling of 26.10.2010 of the investigative judge of the Donduseni Court, it was

found that D. G. had been illegally deprived of liberty on 23.10.2010, from 3.00 a.m. until
10.00 a.m. Moreover, the court rejected the prosecutor’s motion on applying the preventive
measure of arrest to D. G., releasing him from the court room. See the Decision of the Crimi-
nal Board of the Supreme Court of Justice of 25.06.2014, Case file no. 1ra-1092/14; available
at: http://jurisprudenta.csj.md/search_col_penal.php?id=2660

%8 Tn the case of Berber v. Moldova (Application 32528/10, decision of 31 January 2014), the
lawyer, one of the authors of the present Report, invoked also the fact that the period for
drawing up the apprehension minutes had been exceeded, because the criminal investigation
officer who had documented the apprehension had not taken into account the time spent
for carrying out the house search that the apprehended had been obliged to attend; decision
available at: http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-141233

9 Art. 128, para. 10, CPC.
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100

may be placed under guard. In the case of Malancea v. Republic of Moldova
the applicant complained of violation of art. 5, §1 ECHR and that he had
been deprived of liberty for more than three hours, without registering his
detention, contrary to the provisions of the national legislation™".

According to the ECtHR jurisprudence, apprehension as a form of depri-
vation of liberty actually begins when the person is ordered to give up his
freedom of movement and is not limited to the classic notion of arrest or
detention. Thus, the scope of the protection provided by Article 5 ECHR, goes
beyond the mere deprivation of liberty in the classic sense of the term and
does not exclusively cover the physical deprivation of liberty through detention
(Creanga v. Romania, application no. 29226/03, jud. 15.06.2010, §92; Engel and
others v. the Netherlands, application no. 5370/72, jud. 8 June 1976; §58).

When there is an indication of an element of deprivation of liberty
which falls into the scope of Article 5, §1, although of a short duration, it
does not exclude the applicability of the said article (Rantsev v. Cyprus and
Russia, Application no. 25965/04, jud. 07.01.2010, $§317; Iskandarov v. Russia,
17185/05, jud. 23.09.2010, §140). Even in situations when there is a coercive
element of exercise of public power to search and stop for control purposes
there is an indication of its applicability (Gillan and Quinton v. United
Kingdom, Application no. 4158/05, jud. 12.01.2010, §57; Shimovolos v. Russia,
Application 30194/09, jud. 21.06.2011, §50; Brega and others v. Moldova'®®
Application no. 61485/08, jud. 24.01.2012, §43).

190 Application no. 46372/10, communicated by the ECtHR to the Government on 17.01.2013,
http://www.lhr.md/news/360.htm

191 On 12 February 2010, the investigative judge of the Buiucani Court ordered application of
pre-trial detention to the suspect for 20 days, invoking the existence of a reasonable suspici-
on that he had committed a crime. Moreover, he could abscond or interfere in the criminal
investigation procedure. As a reply to the applicant’s complaint that he had been deprived of
liberty at 15.30 on 9 February 2010 and not at 18.20 as indicated in the apprehension minutes,
the judge mentioned that the body search and other similar actions lasted from 15.30 until
18.17. According to the prosecutor’s explanations, only after the results of the search the
decision to apprehend the suspect had been taken at 18.20. The judge held that until 18.20,
the applicant had not been deprived of liberty, and the criminal investigation officer had the
right to prevent a potential ,escape” or communication with other persons during search.
The Court invited the parties to answer the following questions: Was there a violation of
art. 5, §$1 ECHR? In particular, was the applicant’s apprehension on 9 February 2010 between
15.30 and 18.20 ,legal” according to this provision?; information available at: http://www.
lhr.md/news/360.html; http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-116631

102 Available at: http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-108787



In the case of Creangd v. Romania (application no. 29226/03, jud. 15.06.
2010), the ECtHR found that the summoned person’s preliminary waiting
before being officially apprehended had not been included in the apprehension
term'®. Any procedural measure which requires time, such as, for example,
hearing or site investigation of crimes in flagrante delicto, must be included in
the 72 hours term. A more recent case shows that in this field things have not
changed in the practice of the criminal investigation bodies™*.

Violation of the term of apprehension is a common practice in the activity
of the police of the Republic of Moldova. The term of apprehension must
include the time of carrying out procedural measures immediately preceding
the drawing up of the apprehension document, where the person’s freedom
of movement is effectively constrained during such measures, which in fact
represents deprivation of liberty lato sensu.

Based on the above, we support some authors™® initiative of lege ferenda
to supplement art. 166, para. 5, CPC by including in the apprehension term
the time spent for all actions preceding the drawing up of the apprehension
minutes involving the apprehended person.

103 §54, No apprehension warrant had been issued in respect of the applicant in this case. By
order of 16 July 2003, the prosecutor had instructed that the applicant was to be placed in
pre-trial detention for three days. However, the period specifically indicated in that order,
namely from 10 p.m. on 16 July 2003 to 10 p.m. on 18 July 2003, corresponded in reality to
only two days of pre-trial detention. §55. The Chamber noted in that regard that, having
been issued on the basis of a prosecutor’s order in accordance with domestic law, the warrant
for pre-trial detention could cover only the same period as that specified in the order. §56.
Consequently, the Court considers that the applicant’s deprivation of liberty from 10 a.m. to
10 p.m. on 16 July 2003 had had no legal basis in domestic law. Jud. available at: http://hudoc.
echr.coe.int/sites/eng/pages/search.aspx?i=001-122815

104 Some arguments presented by the lawyer . V. in the appeal reagarding the apprehension
minutes: According to video recordings, it is found that U. V. was apprehended red handed
at the intersection of Vasile Alecsandri street with Bucuresti street on 20.06.2014, at 11.30
a.m., afterwards he was escorted to MIA premises where he was subject to body search. The
drawing up of apprehension minutes began at 14.45, which constitutes a serious violation
of art. 167, para. (1), CPC, which provides for drawing up the minutes within up to three
hours. In the apprehension minutes of the suspect U. V. it is indicated the apprehension hour
(de facto) 14.40, which is not accurate. Thus, it is found that the suspect was apprehended
without having his apprehension minutes drawn up for more than three hours. Information
available at: http://deschide.md/ro/news/investigatii/2551/Vadim-Ungureanu-ar-putea-fi-
ELIBERAT--Re%C8%9Binerea-a-fost-ILEGAL%C4%82.htm

195 Arrest and preventive and privative of liberty measures, compatibility with the provisions
of Art. 5 ECHR and ECtHR relevant jurisprudence; available at: http://www.justice.gov.md/
public/files/file/studii/studii_srsj/Studiu_de_compatibilitate_cu_prevederile_art._5_din_
CEDO-MJ-2014.pdf, p. 33.
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2.24. Legality Control of Apprehension

The law provides for several possibilities of verifying the apprehension
procedure in the criminal proceedings. First, according to the law', the
apprehended person shall be released when:

- the plausible reasons for suspecting that the apprehended person has

committed the crime are not confirmed;

- the grounds to further deprive the person of liberty are absent;

- the criminal investigation body found an essential violation of the

law committed upon the apprehension of the person.

The law provides for another self-control measure is required by the law in
respect of police officers who apply apprehension and do not properly register
it within the maximal term of three hours from the moment of bringing the
apprehended person to the criminal investigation body'”. In this case, the
lawyer may ask for release and the prosecutor may order it.

The prosecutor has the possibility to carry out, in an operative manner,
the control of the legality of apprehension'®, because within three hours
after apprehension, the person who drew up the minutes shall present to the
prosecutor a written report regarding the apprehension'. If the prosecutor
considers that the apprehension is either unjustified, or was applied with a
breach of procedural rules, he has to order the immediate release of the
apprehended person.

The apprehended person shall be released if the court did not authorize
the application of pre-trial detention requested by the prosecutor™®.

In practice, the refusal to uphold arrest motion may be also due to the
violation of criminal procedural norms which regulate the apprehension
procedure and the observance of the rights of the apprehended person. The
investigative judge may request to have the legality of apprehension checked,
although, in practice, the investigative judge does not always react to the issue
of legality of apprehension, as requested by the detained person.

106 Art. 174, para. 1, p. 1-3 and 5, CPC.
107 Art. 166, para. 4, CPC.

108 Art. 52, para. 1, p. 13, CPC.

109 Art. 167, para. 1, CPC.

10 Art, 174, para. 1, para. 5, CPC.
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According to the Report on Observing the Right to Liberty during
Criminal Investigation in the Republic of Moldova™, the investigative judge
does not always ,,react” when the motion for arresting the suspect or accused
is registered in the court’s chancellery upon the expiry of the term provided
for in the law or sometimes even after the expiry of the term of apprehension
of these persons and the task of the investigative judge is limited to verifying
only whether the preventive measure of arrest is justified or not, leaving out the
question of legality of the apprehension. Usually, this element is linked to the
merits of reasoning arrest and the judge does not expressly rule on this aspect,
focusing his attention rather on the arrest procedure than on apprehension.

The most efficient control of the prejudicial procedure is its judicial
control, but when it comes to verifying the legality of apprehension by the
investigative judge, there are certain difficulties in the judicial practice, which
render this control method ineffective.

The actions of the criminal investigation body which are subject to
appeal include: procedural documents, namely, documents which record
any procedural action provided for by the CPC, as well as actions, whereby
functionaries exceed their duties'.

The participants in the hearings who challenge the legality of apprehension
separately, outside the procedure of examining the arrest motion™, have
interpreted that apprehension of a person suspected of a crime refers to
»other actions which affect constitutional rights and liberties of the person”,
given the fact that the law does not expressly allow for judicial control of the
apprehension procedure.

The judicial practice in this respect is not stable or coherent; such requests
are either admitted for examination or dismissed due to lack of competence of

M Vladislav Gribincea, Raisa Botezatu, Tudor Osoianu, the Report on Observing the Right to
Liberty during Criminal Investigation in the Republic of Moldova (Raport privind respec-
tarea dreptului la libertate la faza urmaririi penale in Republica Moldova), Soros Founda-
tion-Moldova, Ch., 2013, p. 21, available at: http://soros.md/files/publications/documents/
Raport_Respectarea_Dreptului_print.pdf

112 Compatibility Study: Arrest and Preventive and Custodial Measures, Compatibility with the
Provisions of Art. 5 ECHR and Relevant ECtHR Jurisprudence; study available at: http://
www.justice.gov.md/public/files/file/studii/studii_srsj/Studiu_de_compatibilitate_cu_pre-
vederile_art._5_din_CEDO-M]J-2014.pdf, p. 8, 9.

"3 p. 5.1 Decision of the Plenum of the SCJ no. 7 of 04.07.2005 on the practice of ensuring ju-
dicial control by the investigative judge during criminal investigation, available at: http://
jurisprudenta.csj.md/search_hot_expl.php?id=9

4 Art. 313, para. 2, p. 3, CPC.
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the investigative judge. Another difficulty in this procedure is the obligation
to anticipate the notification of the investigative judge'® by submitting a
similar complaint to the prosecutor. In this case the defender or the accused
are entitled to notify the investigative judge, if the prosecutor does not answer
within the established period (15 days), or rejects the complaint or request.
The respective procedure might take up to one month™s.

The judicial practice also varies when it comes to the control of the appre-
hension procedure at the moment of examining the arrest motion'’. The
examination by the investigative judge of the appeal against the apprehension
minutes together with the examination of the arrest motion might seem more
efficient, because in case of finding illegalities in respect of the apprehended
person, the judge could react promptly, basically, before the expiry of the
apprehension period. The problem consists in the fact that such a verification of
apprehension is not expressly provided for under the powers of the investigative
judge during the arrest procedure™®. In case of verifying the apprehension
period and the registration of the arrest motion in court, the respective
violations might be invoked ex officio by the court which examines the case™.

s According to art. 313, CPC.

16 §1. On 12 August 2012, based on the apprehension minutes, citizen J. V. was apprehended by

the police in the criminal case no. 2012481152 initiated according to art. 287, para(1) Criminal
Code. §2. Disagreeing with the apprehension minutes, J. V., according to art. 313, CPC, filed a
complaint with the Ciocana Court, Chisindu Municipality, asking for its annulment, holding
that he had been illegally apprehended, and the procedural document had been drawn up in
violation of criminal procedural norms. §3. By the ruling of the Ciocana Court, Chisindu Mu-
nicipality of 7 September 2012, the complaint filed by J.V. was admitted and the apprehension
minutes of 12 August 2012 was declared null; See the Decision of the SCJ 16 April 2014, Case
file no. 1re-115/14: http://jurisprudenta.csj.md/search_col_penal.php?id=2032

17 Compatibility Study: Arrest and Preventive and Custodial Measures, Compatibility with the

Provisions of Art. 5 ECHR and Relevant ECtHR Jurisprudence; study available at: http://
www.justice.gov.md/public/files/file/studii/studii_srsj/Studiu_de_compatibilitate_cu_pre-
vederile_art._5_din_CEDO-MJ-2014.pdf, p. 8, 9.

8 Art. 307, 308, CPC.

©

"9 f the prosecutor filed the arrest motion exceeding 69 hours from the moment of apprehensi-

on in case of adults and 21 hours in case of minors, the court, according to art. 230, CPC, in
corroboration with art. 166, para. 7, CPC, shall adopt a decision rejecting the arrest motion
and the person must be released. See p. 16 of the Decision of the Plenum of the SCJ no. 1
of 15.04.2013 on the application by courts of certain provisions of the criminal procedure
legislation on pre-trial detention and house arrest, available at: http://jurisprudenta.csj.md/
search_hot_expl.php?id=48



According to the information posted on the website of the Association
»Lawyers for Human Rights”, in the case of Veh v. Moldova (application no.
69564/10, communicated by the ECtHR to the Government in November
2012), the applicant had invoked violation of art. 6 and 13 ECHR, because the
legal provisions regarding his apprehension and arrest had not been observed
and there was no effective domestic remedy for challenging this measure.
In this case, on 31 October 2010, the lawyer of the applicant requested that
the nullity of the apprehension minutes and the release of the applicant be
examined together with the prosecutor’s request on placing the applicant
in pre-trial detention, but the investigative judge failed to comment on the
legality of apprehension'.

In another case, the lawyer filed a complaint with the General Pro-
secutor'', which was attached to the apprehension minutes, enumerating all
the procedural violations committed by the prosecutor, requesting to declare
the apprehension minutes null. The lawyer lodged a similar complaint with
the investigative judge, who was to examine the arrest motion regarding
his client, requiring to declare the apprehension minutes null and to order
immediate release of the suspect. By the time the complaint was lodged with
the court, the defence had not received any answer to this complaint™2.

120 On 31 October 2010, the investigative judge accepted the prosecutor’s motion and ordered
the applicant’s placement in pre-trial detention for 30 days beginning with 28 October 2010,
21.30. The investigative judge reasoned his solution by the need of effectively carrying out
criminal investigation. He did not answer the requests of the applicant regarding the lega-
lity of apprehension. According to a Decision of 10 November 2010, the Chisindu Court of
Appeal dismissed the appeal as unfounded, stating that there were reasonable grounds to
believe that the applicant had committed a crime, and as to the arguments of the lawyers,
those were declared unfounded, without providing any details. The applicant was kept in de-
tention until 14 April 2011. On 12 August 2011, the Buiucani Court acquitted the applicant.
This judgment was final. The Court invited the parties to answer the following questions:
Was the applicant deprived of liberty contrary to art. 5, §1 ECHR? In particular, was his
deprivation of liberty during 28-31 October 2010 according to the law? Had the applicant
had an effective procedure, according to art. 5, §4 ECHR, to challenge the legality of his de-
tention during 28-31 October 2010%; information available at: http://www.lhr.md/news/350.
html On 07.10.2014, the ECtHR delivered a decision on inadmissibility for non-exhaustion of
domestic remedies in this case. See the Annual report of the Governmental Agent of the Re-
public of Moldova for 2014, p. 37; available at: http://crjm.org/wp-content/uploads/2015/03/
AG_RAPORT_ANUAL_2014.pdf

121 According to the provisions of art. 299 and 299/1, CPC.

122 http://deschide.md/ro/news/investigatii/2551/ Vadim-Ungureanu-ar-putea-fi-ELIBER AT-
-Re%C8%9Binerea-a-fost- ILEGAL%C4%82.htm



In this case, the lawyer used two methods of challenging the legality of
apprehension at the same time. If his demands are not accepted during the
hearing for examining the arrest motion, the lawyer has one more opportunity
- to address the investigative judge'®.

2.3. State Guaranteed Legal Aid in the Republic of Moldova

2.3.1. Organization of State Guaranteed Legal Aid

The state guaranteed legal aid system (hereinafter SGLAS) started its
activity in the Republic of Moldova on 1 July 2008, upon the entry into force
of the Law no. 198", because, actually, before its adoption, a system for
providing state guaranteed legal aid, had not existed, except for some of its
dispersed elements.

The most important aspects of the new system of delivering State
Guaranteed Legal Aid (hereinafter SGLA), are the following:

- anew organization model of the service delivering state guaranteed
legal aid, and, namely, creating the National Council for State
Guaranteed Legal Aid (hereinafter - NCSGLA) and its Territorial
offices (hereinafter - TO).

- a broader spectrum of services included in legal aid covered by
state funding, and namely, primary legal aid and qualified legal aid,
including in civil, contraventional cases and cases of administrative
jurisdiction, and legal aid during apprehension or arrest within a
criminal or contraventional procedure;

- a mixed system of granting state guaranteed legal aid services,
constituted of paralegals and non-governmental organizations for
primary legal aid, public defenders and lawyers who deliver legal aid
upon request for qualified legal aid.

123 As provided by art. 313, CPC; the lawyer on the case told the researchers that he had given
up the second way of challenging apprehension, because prosecutors had dropped the arrest
motion and released the apprehended suspect.

124 Law of 26 July 2007 on state guaranteed legal aid (hereinafter LSGLA). From the very be-
ginning of its implementation, this law has been periodically subject to legislative amen-
dments in order to render it more efficient: LP196 din 12.07.13, MO167-172/02.08.13
art. 556; LP112 din 18.05.12, MO149-154/20.07.12 art. 488; LP306-X VI din 25.12.08, MO30-
33/13.02.09 art. 77.
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The administration of the system of delivering state guaranteed legal aid
is carried out by the Ministry of Justice; the Union of Lawyers'?; the National
Council for State Guaranteed Legal Aid and its territorial offices.

The Ministry of Justice (M]) is the institution which drafts policies in the
field, monitors the implementation process of the norms on state guaranteed
legal aid and the process of evaluation of the quality of this assistance';
and the NCSGLA contributes to adoption of relevant politics, administering
the process of providing state guaranteed legal aid and presents the annual
activity report to the Government”. The NCSGLA has a coordination
relationship with the Union of Lawyers (UL)'® in respect of certain powers
that it exercises, e.g. in establishing evaluation criteria for the quality of this
assistance and criteria for selecting lawyers for providing qualified legal aid.

NCSGLA is a collegial body with status of a legal person of public law,
consisting of 7 members, of which: 2 - are delegated by the MJ, 2 - by the UL.
Therefore, NCSGLA is a semi-independent body and its creation allowed the
MJ and the UL to distance themselves from improper functions, in order not
to affect the impartial image of the legal aid system in the society™.

Due to the fact that NCSGLA is a collegial body, the LSGLA provides
for an administrative apparatus which would allow its functioning, ensuring
secretariat activity of the National Council™'. The administrative apparatus
consists of the Executive Director and other employees.

For carrying out its tasks, the Law on SGLA also provides for instituting
TOs of NCSGLA, which are legal persons of public law and operate in the

125 We consider it correctly to use the wording ,,Union of Lawyers”, because, according to art. 35
of the Law on Legal Profession, it is the Union and not the Bar which is the self-administra-
tion body of lawyers.

126 See art. 9 of the Law on SGLA regarding the powers of the Ministry of Justice.
127 See art. 11 of the Law on SGLA.

128 NCSGLA is a semi-independent body, and its creation allowed the MJ and the UL to distance
themselves from improper functions, in order not to affect the impartial image of the legal
aid system in the society.

129 Gee art. 10 and 11, LSGLA.

130 Martin Gramaticov, Nadejda Hriptievschi, Impact Assessment of the Moldovan Legal Aid
Law, Chisindu, 2012, p. 14. Available at: http://www.soros.md/files/publications/documents/
LAA%20Assessment_ro.pdf; http://cnajgs.md/fileadmin/fisiere/documente/Informatie_
utila/Evaluare_asupra_impactului_Legii_cu_privire_la_asisten.pdf

131 Seeart. 13, para. 4 of the Law on SGLA.
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cities (municipalities) where the courts of appeal are located. Thus, TOs
ensure direct connection with the potential beneficiaries/petitioners of SGLA
and the respective service providers, as well as cooperation with criminal
investigation bodies, prosecution and courts, needed for effectively ensuring
the right to guaranteed legal aid to persons who meet the legal conditions™2.

2.3.2. Categories of State Guaranteed Legal Aid

The Law on SGLA provides for two categories of state guaranteed legal
aid, depending on the matter of the assistance and subject empowered to
provide it, namely: primary legal aid and qualified legal aid.

Primary legal aid - means the provision of information regarding the
legal system of the Republic of Moldova, the normative acts in force, the rights
and obligations of subjects of law, the method of enforcing and exercising the
persons’ rights both in the judicial and extrajudicial proceedings; delivering
counseling on legal issues; delivering assistance in drafting juridical acts;
delivering other forms of legal aid that do not constitute qualified legal aid; and
is delivered by paralegals or specialized non-governmental organizations'2.
Primary legal aid envisages providing certain services of juridical information,
explanations or help in drafting certain acts, but which does not require
further representation of the beneficiary in courts or before public authorities.

Paralegals are a new term for the legal system of the Republic of Moldova;
they still are to be trained and, de facto, represent a new specialization or
profession. The essence of paralegals is their location as close to the community
as possible, in order to deliver to the members of the community legal aid
which is as accessible and early-stage as possible. Paralegals are not meant to
substitute lawyers. They cannot substitute them, because paralegals do not
possess knowledge and qualification for representing persons in court, they
only have limited legal education to the extent that would cover simple legal
questions of the population, deliver elementary trainings on human rights
and refer the person to a qualified lawyer in case of a complex legal issue.

Specialized non-governmental organizations were included as service
providers of primary legal aid, given the rich experience and the large
number of non-governmental organizations which provide information and

132 See art. 14, LSGLA.
133 See art. 2, 15-17 of the Law on SGLA.



consultancy services, especially valuable in the regions where there are not
enough lawyers™*.

Qualified legal aid - represents the delivery of legal services of counseling,
representation and/or defence before criminal investigation bodies, courts
in criminal cases, administrative offence cases, civil cases or cases of
administrative jurisdiction, and representation before public administration
authorities™> This category of state guaranteed legal aid requires the existence
of a conflict which has to be solved by means of legal bodies or public
authorities, before which the beneficiary may be assisted, consulted, defended
and represented by a lawyer.

Thelegal profession may be exercised by a person who holds the citizenship
of the Republic of Moldova, has full legal capacity, and is licensed in law or
its equivalent, enjoys irreproachable reputation and has been admitted to the
legal profession™e.

The right to exercise the legal profession is conferred only to the person
who has passed the qualification examination, registered an office under one of
the available forms of exercising the profession and took the oath'”. The legal
profession is free and independent with autonomous organization, functioning
and leadership, set under the Law on the Legal Profession. According to the
law, lawyers are obliged to be members of the Union of Lawyers, which is the
self-administration body of the profession™2. Qualified legal aid is delivered by

134 See art. 17, LSGLA.
135 See art. 2 and 29 of the Law on the SGLA.

136 Art. 10, para. 1, Law No. 1260 of 19.07.2002 on the Legal Profession (published 04.09.2010
in the Official Monitor No. 159, art. Nr. 582). According to para. 2 of art. 10, are exempted
from professional internship and qualification examination the persons that hold the title
of doctor of law, as well as those who have at least 10 years of work experience as judge or
prosecutor if, within 6 months after resignation from the respective positions, they requested
a licence for exercising the legal profession to be issued. The same rights and conditions are
enjoyed persons who, upon resignation from the position of judge or prosecutor continued
to work in the legal field; available at: http://lex.justice.md/index.php?action=view&view=d
oc&lang=1&id=335889

137 See art. 14, para. 1 of the Statute of the legal profession no. 302 of 08.04.2011 (published:
08.04.2011 in the Official Monitor No. 54-57, art. Nr. 220; adopted by the Congress of the
Union of Lawyers on 29 January 2011), available at: http://lex.justice.md/md/338035/

138 According to art. 35 of the Law on the Legal Profession no. 1260-XV of 19.07.2002 (republi-
shed in the Official Monitor of the Republic of Moldova no. 159/582 of 04.09.2010).



public defenders and lawyers who provide legal aid upon request'. To ensure
the delivery of qualified legal aid the territorial offices shall conclude contracts
with public defenders or with lawyers who shall deliver such services upon
request, following the models approved by the NCSGLA.

Public defenders’” offices are created in the localities where territorial
offices are located. The National Council may decide to create public defenders’
offices in other localities.

The development of state guaranteed legal aid in Moldova has been
significantly supported by instituting the pilot-project of the Public Defenders’
Office in Chisinau, with the financial support of the Justice Program of the
Soros Foundation-Moldova. Among the main activities of the public defenders
we want to highlight the following™®:

- it constitutes a common office of defenders providing legal aid in

criminal cases;

- the office has common principles of defence, based on the Law on the
Legal Profession and Lawyers’ Code of Ethics, as well as a series of
specific principles, such as representation of the client’s interests until
the final resolution of the case;

- the manager of the office, a lawyer with a minimum of 5 years of
experience as a lawyer is responsible for ensuring the quality of the
office’s services;

- public defenders confidentially discuss with every client before his/
her first hearing, including with apprehended clients;

- every lawyer keeps a case file for every represented client, which
includes written evidence of all actions carried out by the lawyer in
the respective case and the registry of delivered services, according to
the model established by NCSGLA and other recommendations;

- lawyers of the office work in teams, sharing data about represented
clients and discussing the most complicated cases in order to ensure
the best defence for the client;

- the office collects necessary data (except private data related to the
client and other confidential data according to the lawyer’s standards),

139 Gee art. 29, para. 1, LSGLA.

140 Roger Smith, international consultant, and Olga Rabei, national consultant, The Functio-
ning and the Role of Public Defenders’ Office in Moldova, December 2013. Available at:
http://www.cnajgs.md/ro/publicatii-rapoarte-si-cercetari
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analyses them and provides them to the Ministry of Justice in the
process of the reform of the state guaranteed legal aid™'.

Public defenders shall promptly deliver services of legal aid, taking
on the case in the shortest possible period of time from the moment of the
request, but no later than two hours after the application for the delivery of
emergency aid is submitted™?. Public defenders shall receive a fixed monthly
remuneration according to the norms established by the NCSGLA. The
amount and method of remuneration shall be established in the contract
concluded between the competent territorial office and the public defender or
the office of public defenders, which shall also provide for the method of its
quarterly reporting™?. Public defenders deliver qualified and emergency legal
aid according to a schedule of on-duty lawyers adopted by the corresponding
territorial office and internal working regime, provided for in the By-Laws of
the Office™.

The clients’ feedback regarding the services of the public defenders are
either positive or very positive. The office has applied practices in order to
ensure an effective defence of their clients. For example, the public defenders
consistently insist on a private meeting with the client before the first police
interrogation. They insist on the need of having sufficient time for preparing
the defence and demand that the law enforcement agencies and courts comply
with the terms provided for in the law. The Public Defenders’ Office treats all
clients with respect and tries to represent the client holistically, also addressing
other needs that brought the client to the system rather than only the criminal
case aspects'>.

Lawyer who delivers legal aid upon request is the person who, in accordance
with the Law on the Legal Profession, has obtained the right to practice law
and who can be asked to deliver qualified legal aid out of the financial means

" Tbidem.

192 See art. 9 of the NCSGLA Decision on the Approval of the Regulation on the Activity of
Public Defenders no. 18 of 06.10.2008 (Official Monitor no. 47-48/173 of 03.03.2009).

143 See art. 22 of the NCSGLA Decision on the Approval of the Regulation on the Activity of
Public Defenders.

144 See art. 22 of the NCSGLA Decision on the Approval of the Regulation on the Activity of
Public Defenders.

145 Martin Gramaticov, Nadejda Hriptievschi, Impact Assessment of the Moldovan Law on Sta-
te Guaranteed Legal Aid, Chisindu, 2012, p. 33.
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intended for the delivery of state guaranteed legal aid. Lawyers who wish to
deliver such services submit a request to the NCSGLA and conclude contracts
of providing such services with the corresponding Territorial Office™®.
According to statistical data, lawyers upon request deliver the largest volume
of qualified state legal aid™.

If in the territorial constituency of a court there are no lawyers in the
list of lawyers who deliver legal aid upon request or those on the list cannot
satisfy the request, the territorial office shall ex officio appoint a lawyer from
those who are not in the list of lawyers who deliver legal aid upon request,
whose office is located in the jurisdiction area of the respective territorial
office. The appointed lawyer is obliged to deliver qualified legal aid in the
requested volume, but which cannot exceed 120 hours per year, benefiting
from remuneration under the same conditions as the lawyers who provide
legal aid upon request™?.

Depending on the procedure and stage of its delivery, state guaranteed
legal aid may be classified in two categories, namely: emergency legal aid"*®
and ordinary legal aid™°.

Actually, there are no substantial distinctions among these two categories;
the essential difference is the manner of its delivering and the procedural stage.
Thus, emergency legal aid is delivered to all apprehended persons in criminal
or contraventional proceedings. Emergency legal aid is delivered until the
status of the person is clarified: whether he/she is released or detained for
being subject to investigation activities. Afterwards, the person is represented
according to the rules applicable to ordinary legal aid. The purpose of
emergency legal aid is to guarantee the fundamental right of the apprehended
- prompt access to a lawyer, as soon as possible after apprehension. Hence,
emergency legal assistance is delivered, at the latest, within three hours

146 See art. 31 of the Law on SGLA.

147 Veronica Mihailov-Moraru, Natalia Molosag, Mihai Lupu, Victor Zaharia, Study on the New
Methods of Delivering State Guaranteed Legal Aid, Chisindu, 2013, p. 26. Available at: http://
www.justice.gov.md/public/files/file/reforma_sectorul_justitiei/pilon3/studiu_cu_privi-
re_la_noi_metode_de_acordare_a.pdf

148 See art. 31' of the Law on the Legal Profession.
149 See art. 28 of the Law on SGLA.

150 The law does not use the term of »ordinary assistance”, but we use it in this study to better
distinguish between the two categories of assistance.



52

from the moment the person was apprehended: the body which carried out
apprehension shall immediately, but not later than within an hour from the
moment of apprehension, announce the territorial office of the NCSGLA™'.
The lawyer shall meet for delivering emergency legal aid within one hour and
a half from the moment of receiving the request from the Territorial Office’2.

Prompt access to a lawyer at this procedural stage is especially important,
due to the vulnerability of the person in the first moments of apprehension
and the predisposition of the body to determine the person to give testimony.
Promptaccess toalawyerisalsoimportant for ensuring a good administration
of justice, for avoiding torture and ill-treatment of apprehended persons
or for insisting on an efficient investigation of these illegalities, namely, by
lodging a request for termination of illegally initiated procedures or early
appeals on the constraint measures and other procedural actions, as well as
illegally obtained testimonies. Consequently, cases which should not have
been initiated may be ceased.

Ordinary legal aid is delivered within three working days from the
moment of receipt of the request from the persons, relatives, criminal
investigation body or court, by appointment of a lawyer by the territorial
office of the NCSGLA™3,

As already mentioned, the Law on SGLA provides for a mixed system
of SGLA service providers, namely: public defenders, private lawyers who
deliver legal aid upon request, authorized non-governmental organizations
and paralegals.

As we can see, both models of delivering SGLA have advantages and
disadvantages. The experience of other states, for example, the United
Kingdom and the Netherlands, has shown that the existence of a mixed
system, that is, the involvement of public and private defenders who deliver
SGLA upon request, is more appropriate than a single model / type of service
provider, because:

151 See art. 167, para. 1',CC.

152 Art. 11 of the Regulation on the Procedure of Requesting and Appointing of Lawyers for
Delivering Emergency Legal Aid, Approved by the Decision of the National Council for State
Guaranteed Legal Aid No. 8 of 19 May 2009, published in the ,,Monitorul Oficial” No. 114-
116/410 of 06.07.2010.

153 See art. 26 and 27 of the Law on SGLA.
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- coexistence of several models, for example, of private and public
defenders creates a sort of competition among them, which, on the
one hand, keeps the costs for remunerations for SGLA at a reasonable
level, on the other hand, prevents the possibility to monopolize the
market by a provider, and its possibility to dictate prices, respectively;

- public defenders cannot cover all the needs, due to both the costs,
and, especially, the fact that an associate office cannot represent the
interests of two or more accused in the same case, where the lawyers
who deliver assistance upon request are invited;

- coexistence of different models contributes to improving the quality
of the provided services through exchange of experience and coope-
ration™*.

The reasons for choosing a mixed model were mainly to increase the
quality and accessibility of the legal aid system, as well as to ensure that
legal aid services are provided on a cost-efficient basis'>. It is believed that
the competition between different types of providers will contribute to the
reduction of costs and to improving the quality of the legal aid™®.

2.3.3. Purpose and Criteria for Delivering
State Guaranteed Legal Aid
to Suspects Apprehended by Police

A special purpose of delivering legal aid to apprehended persons is not
stipulated in the LSGLA, but the objectives of the state guaranteed legal aid are
included in its preamble: the need to protect the right to a fair trial guaranteed
by art. 6 of the ECHR; the need to ensure free and equal access to legal aid by
organizing and delivering state guaranteed legal aid and by diminishing the
economic and financial impediments in realizing access to justice.

Although provided for a relatively short period (up to 72 hours from the
moment of apprehension), emergency legal aid has a major impact on the

154 £d Cape, Zaza Namoradze, Effective Criminal Defence in Eastern Europe, Chisindu, 2013
(chapter on the Republic of Moldova written by Nadejda Hriptievschi).

155 Martin Gramaticov, Nadejda Hriptievschi, Impact Assessment of the Moldovan Legal Aid
Law, Chisindu, 2012, p. 16. Available at: http://www.soros.md/files/publications/documents/
LAA%20Assessment_ro.pdf;  http://cnajgs.md/fileadmin/fisiere/documente/Informatie_
utila/Evaluare_asupra_impactului_Legii_cu_privire_la_asisten.pdf

156 Tbhidem.
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further development of the case, being intended to assist the person in the first
moments of interaction with the criminal/contraventional justice system'’.

Physical (being in a detention facility) and psychic (anxiety generated by
apprehension, lack of certainty on the reasons of apprehension) constraints
which the persons is confronted with in such situations generate increased
vulnerability which needs to be reduced by a lawyer’s assistance®. The
absence of a lawyer in the first moments of the person’s interaction with the
criminal justice system affects the understanding, exercising and complying
with other rights of the person, the right to legal assistance is perceived as a
fundamental right for the other rights of the defence'®.

The purpose of the emergency legal aid is to guarantee the fundamental
right of the apprehended person to promptly access a lawyer as soon as
possible after being apprehended. The task of the lawyer in such situations
is to help to ensure respect of the right of an accused not to self-incriminate.
This right implies that the prosecution in a criminal case seeks to prove its
case against the accused without resorting to evidence obtained through
methods of coercion in defiance of the will of the accused. Early access to
a lawyer is a part of the procedural safeguards to which particular regard
should be paid when examining whether a procedure has extinguished the
very essence of the privilege against self-incrimination. At the same time, an
apprehended person’s access to a lawyer is a fundamental safeguard against
ill-treatment's°.

According to art. 1 of the Regulation on the Procedure of Requesting and
Appointing of Lawyers for Delivering Emergency Legal Aid (hereinafter - the
Regulation), the said document was drafted in order to enforce the provisions

157 Alexandru Cocirta, The System of the Moldovan State Guaranteed Legal Aid: Short Analysis
and Perspectives for Legal Aid in Non-Criminal Cases, Chisinau, 2011, p. 38. Available at:
http://www.cnajgs.md/uploads/asset/file/ro/244/Sistemul_de_ajgs_din_Moldova_scurta
analiza_si_perspective_pentru_ajgs_in_cauze_non-penale.pdf

158 Tbhidem.

159 Green Paper from the Commission on Procedural Safeguards for Suspects and Defendants
in Criminal Proceedings throughout the European Union, COM(2003), 75 final of 19 Fe-
bruary 2003, p. 14: referred to in the paper of Alexandru Cocirta, The System of the Moldo-
van State Guaranteed Legal Aid: Short Analysis and Perspectives for Legal Aid in Non-Cri-
minal Cases, Chisinau, 2011, p. 38.

160 Galduz v. Turkey, ECHR judgment (Grand Chamber) of 27 November 2008, para. 54, avai-
lable at: http://www.echr.coe.int/echr/en/hudoc/; also, Pishchalnikov v. Russia, ECHR judg-
ment of 24 September 2009, para. 69-71.
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of the Constitution of the Republic of Moldova, Criminal Procedure Code,
Law on the Legal Profession, the Law on State Guaranteed Legal Aid and other
national and international legal documents to which the Republic of Moldova
is a party.

The Law provides that to qualified legal aid are entitled persons who need
emergency legal aid in case of apprehension during criminal proceedings or
contraventional proceedings''. The CPC of the Republic of Moldova also
provides for the compulsory participation of the suspect and accused from the
moment he/she was notified about the decision of the criminal investigation
body on apprehension's?.

The definition of emergency legal aid is specified not in the LSGLA, but in
the Regulation. According to art. 2 of this Regulation ,,emergency legal aid is
state guaranteed legal aid delivered to any person apprehended during criminal
or contraventional proceedings throughout the entire period of apprehension,
including upon examining a motion on applying pre-trial detention'®®”. The
Regulation, actually, also expands the area of delivering emergency legal aid
to the persons regarding whom there is a registered arrest motion in criminal
proceedings. The second sentence of this article also refers to the provisions of
art. 19 and 20 of the LSGLA, stating that emergency legal aid is delivered not
in all contraventional apprehension cases, but only ,in cases when the body
(functionary) who has carried out the apprehension requests the court to apply
contraventional arrest as contraventional sanction”.

In case of apprehension of a person suspected of having committed a
crime, legal aid is mandatory, therefore, the apprehended suspect qualifies for
state guaranteed legal aid, regardless of his/her level of income. Therefore, any
apprehended person in a criminal or contraventional proceeding is entitled to
emergency legal aid'®*, delivered free of charge to all apprehended persons in
these proceedings, regardless of their financial status, that is their possibilities
to pay for thelegal aid. Emergencylegal aid shall be delivered from the financial

161 See art. 19, para. 1, let. (b) of LSGLA.

162 Gee art. 69, para. 2, let. a) of the CPC; in this respect are also relevant the provisions of art. 64,
para. 2, p. 1) and 4); art. 167, para. 1!, 2 and 2!, CPC.

163 Decision of the NCSGLA on the approval of the Regulation on the Contest for the Selection
of Lawyers for the Delivery of Emergency State Guaranteed Legal Aid no. 8 of 19.05.2009
(Official Monitor no. 114-116/410 of 06.07.2010).

164 See art. 20, para. 1, lit. a), LSGLA.
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means allocated to state legal aid. Upon delivering emergency legal aid, the
income level of beneficiaries is neither taken into account, nor verified'®>.

2.34. Remuneration for the Delivery of State
Guaranteed Legal Aid in Criminal Cases

In order to fulfill the principle of free access to legal aid, the state
ensures the organization and functioning of the institutions responsible
for delivering state guaranteed legal aid and for the allocation of budgetary
funds necessary for remunerating the legal services delivered in accordance
with the present law'e.

Qualified legal aid, delivered according to the Law on State Guaranteed
Legal Aid, shall be fully paid from the funds of the state budget as well as from
other sources that are not prohibited by law, intended for the remuneration
of lawyers who deliver qualified legal aid. Private lawyers who deliver state
guaranteed legal aid on request shall receive payment per case, calculated
in conventional units equal to 20 lei, for those procedural actions where the
lawyer participated'’.

A lawyer included in the on-duty schedule, monthly approved by the
coordinator of the Territorial office of the NCSGLA shall be remunerated
with 2 conventional units per one worked day in a weekend or on an official
holiday, regardless of the fact whether he/she was or not requested to deliver
emergency legal aid. Exceptions are cases when a lawyer on duty rejects a
request, unless such refusal is due to the fact that the lawyer is already engaged
in delivering emergency legal aid in another case according to the on-duty
schedule of work.

In addition to that amount, for services delivered during the entire
apprehension period, the lawyer on duty who delivers emergency legal aid shall
be remunerated according to art. 3-6, 8-12 of the Regulation on the Amount
and Manner of Remuneration of Lawyers for the Delivery of State Guaranteed

165 Art. 3 of the Decision of the NCSGLA on the approval of the Regulation on the Contest for
the Selection of Lawyers for the Delivery of Emergency State Guaranteed Legal Aid.

166 Art. 5, LSGLA.

167 See art. 3, Regulation on the Amount and Manner of Remuneration of Lawyers for the De-
livery of State Guaranteed Qualified Legal Aid, approved by the Decision of the NCSGLA
no. 22 of 19.12. 2008, published: 23.01.2009 in Official Monitor no. 10-11, art. no. 29.
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Qualified Legal Aid'®. Moreover, the remuneration of the lawyer delivering
emergency legal aid shall be increased by 25%, if the state guaranteed legal aid
is delivered on weekends or on other days equated to these, or on the days of
official holidays.

According to the NCSGLA, the average time per case worked by private
lawyers providing legal aid on request is 41 hours, with a remuneration of 70
MDL or approximately 4.2 Euro per hour'®. Consequently, the average price
per case is 2870 MDL or 175 Euro™°.

Some interviewed lawyers”' mentioned that for delivering legal aid to
an apprehended person, the remuneration is, in average, 260 MDL per case
(3 conventional units for the first meeting of the beneficiary of qualified
legal aid or his/her relatives, before carrying out procedural measures, 5
conventional units for participation in drawing up apprehension minutes, 5
conventional units for participation in hearing the suspect). Obviously, this
amount may be increased by supplements provided for in the Regulation: for

168 Alike lawyers who deliver ordinary legal aid, lawyers who deliver emergency state aid are
additionally remunerated:

5 conventional units for the participation in each court hearing (in first instance, appeal or
cassation courts, extraordinary ways of appeal) or for every procedural action;

- 3 conventional units for the realization of each of the following actions: a) first meeting with
the beneficiary of the qualified legal aid or with his/her relatives, before carrying out proce-
dural actions or court hearing; b) meeting with the beneficiary of the qualified legal aid, who
is located in detention facilities (penitentiary institutions, preventive detention isolators of
police commissariats and the National Anticorruption Centre), but not exceeding five me-
etings in a criminal or contraventional case throughout the proceedings, ¢) familiarisation
with the materials of the case during the preparation for the implementation of a procedural
action or for a court hearing;

- 3 conventional units for drawing up and submitting applications in the name of the lawyer,
related to carrying out procedural actions;

- 10 conventional units for drawing up and submitting an appeal against minutes of a contra-
vention;

- the lawyer who delivers legal aid upon request in a case of especially serious or exceptionally
serious crimes, as well as if the beneficiary of the legal aid is a minor shall be additionally
remunerated with one conventional unit for every carried out action.

169 £d Cape, Zaza Namoradze, Effective Criminal Defence in Eastern Europe, Chisindu, 2013
(chapter on the Republic of Moldova written by Nadejda Hriptievschi), p. 183, available
in English: http://www.opensocietyfoundations.org/sites/default/files/criminal-defence-
20120604.pdf Calculated at the exchange rate of 16.3995 MDL for one Euro.

170 g4 Cape, Zaza Namoradze, Effective Criminal Defence in Eastern Europe, Chisindu, 2013
(chapter on the Republic of Moldova written by Nadejda Hriptievschi), p. 183.

71 Informally interviewed in 2014.
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minors, participation on cases of especially serious crimes etc. This amount is
close to the average amount paid for emergency aid. For example, according
to statistical data on delivering emergency state guaranteed legal aid by
Territorial offices of NCSGLA for 201372, in the Territorial Office of Comrat
the average amount allocated for ELA was of 281.28 MDL/case.

According to an older Recommendation of the Council of the Bar'”3, which
was abrogated in 2012, for criminal cases it was recommended a minimum fee
of 5.000 MDL for taking on the case (twice as much as the average amount
paid for legal aid cases), plus a fee payable for each court hearing'*. Compared
to this recommendation, legal aid remuneration is very low. However, in
interviews, lawyers providing legal aid services pointed to the fact that the
private market varies, and only a small number of lawyers are charging fees
close to the recommendations'>.

According to the Recommendation in force of the Union of Lawyers, the
suggested reasonable and recommendable range of per hour fees for lawyers
in the Republic of Moldova is between 50 and 150 Euro/hour, although
lawyers are free to set per hour fees outside the mentioned range. Setting
per hour fees higher than 150 Euro/hour or lower than 50 Euro/hour shall
exclusively depend on the parties’ agreement'”®. For example, in case of fixed
fees the following is recommended: 1000 MDL - fixed fee for participation in
each court hearing in courts of all levels or in carrying out every procedural
action; 2750 MDL - fixed fee for carrying out any of the following actions:
first meeting with the beneficiary of the qualified legal aid or his/her relatives;
meeting with the beneficiary of qualified legal aid located in detention, but not

172 Available at: http://www.cnajgs.md/ro/date-statistice?page=2

173 Recommendations of the Council of the Bar on the Amount of Fees for Different Categories
of Cases, adopted by the Council of the Bar on 29 December 2005, published in ,,Avocatul
Poporului”, No. 1 of 2006.

174 Ed Cape, Zaza Namoradze, Effective Criminal Defence in Eastern Europe, Chisindu, 2013
(chapter on the Republic of Moldova written by Nadejda Hriptievschi), p. 183.

75 Tbidem.

176 p. 5 of the Recommendations on the Quantum of Lawyers’ Fees and Compensation by Co-
urts of Legal Aid Expenses, approved by the Council of Union of Lawyers of the Republic of
Moldova, Decision no. 2 of 30.03.2012, published in ,,Avocatul Poporului”, No. 3-4, 2012 of
2006. Available at: http://www.avocatul.md/files/documents/Recomandari%20onorarii%20
2012.pdf
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more than five meetings in a case; studying the materials of the case during
preparatory stage for carrying out procedural actions, etc."””.

Some interviewed lawyers'”® stated that, on average, they receive 4-5
thousand MDL per month for delivering state guaranteed legal aid for
apprehended persons, including emergency legal aid. According to them, these
amounts, in principle, would almost be attractive if they were compensated
their expenses, at least the cost of transportation. Although the Regulation
provides for it, very few lawyers report their expenses, because the procedure
is a very difficult and bureaucratic one.

Starting with January 2012, the NCSGLA approved the remuneration
of a public defender in the amount of 6785 MDL/month'®. This is the gross
amount, subject to further taxes and deductions required by law. The office
space and costs are also covered from legal aid budget.

In 2013, out of the total number of 1754 lawyers, 490 lawyers who provide
legal aid upon request and 12 public defenders were involved in delivering
state guaranteed legal aid'®. For comparison purposes, in 2010, there had
been 331 lawyers included in the NCSGLA lists'®, therefore, in three years the
number of lawyers included in SGLAS increased with 22.5%.

Although delivering legal aid on a contractual basis is more profitable and
only 44% of the lawyers responding to the questionnaire mentioned that the
offered remuneration motivated them to work in the state guaranteed legal
aid system, 39% affirmed that the remuneration partially motivated them, and
17 % of the respondents indicated that the remuneration did not represent an
incentive to work in the state guaranteed legal aid system®2.

177 See Annex no. 2 to the Recommendations of the UL of 30.03.2012.
178 Informally interviewed in 2014.

179 Decision of the NCSGLA no. 12 of 3 November 2011 on the Quantum of Remuneration of
Public Defenders.

180 NCSGLA Activity report for 2013. Available at: http:/www.cnajgs.md/uploads/asset/file/
ro/203/Raportul_de_activitate_al CNAJGS_2013.pdf

'8 Thidem.

182 1gor Ciobanu, Victor Zaharia, The current Mechanism of Monitoring the Quality of State
Guaranteed Legal Aid, Chisinau, 2013, p. 33-34, Available at: http://www.justice.gov.md/pu-
blic/files/file/reforma_sectorul_justitiei/pilon3/Raport MECANISMUL_ACTUAL_DE_
MONITORIZARE_A_CALITII_ASISTENEI_JURIDICE_GARANTATE_DE_STAT.Pdf
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Among other incentives for delivering state guaranteed legal aid, lawyers
indicate a not very high workload; desire to accumulate experience (especially,
the inexperienced ones); training and methodical support offered by the state
guaranteed legal aid system.

Inevitably, a low remuneration affects the motivation to provide a
high quality legal aid™®. At the same time, according to some persons the
researchers talked to, money represented a limited stimulus for some of the
lawyers of the state guaranteed legal aid system'™*.

According to some, the motivation to work on public funded cases is a
good opportunity for young lawyers to accumulate experience and create a
client’s base. A more cynical perspective is that a small part of the ex officio
lawyers use the system to charge both the state guaranteed legal aid system,
but also the client'®>.

183 Martin Gramaticov, Nadejda Hriptievschi, Impact Assessment of the Moldovan Legal Aid
Law, Chisinau, 2012, p. 36. Available at: http://www.soros.md/files/publications/documents/
LAA%20Assessment_ro.pdf

184 Thidem.

185 Thidem.
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The Right to Information

Legal Framework and its Compliance
with the ECHR and EU Standards

The Constitution of the RM, the Criminal Procedure Code (CPC), the
Contraventional Code (CC), as well as other special laws provide for the right
of the apprehended person to be informed about his/her rights, grounds for
apprehension, content of the suspicion and legal framing of the criminal
deed he/she is being suspected of. These provisions, to be analyzed below,
are largely in accordance with the guarantees meant to reduce arbitrary and
ensure fair criminal proceedings, provided by art. 5 (2) of ECHR™® and art. 6
(3) (@) ECHR™.

The ECtHR jurisprudence has highlighted the fact that the authorities
have to ensure that the suspect receive information and know his/her
rights'3, the fact that the apprehended person knows the length and grounds
for apprehension, his/her rights and obligations in case of apprehension, as
well as the fact that the person deprived of liberty has to be informed by the
state authority, in simple, non-juridical terms that he/she can understand,
about the factual and legal elements which determined the application of the
measure'®. Moreover, the person must have the possibility to challenge the

186 Any person must be informed, in the shortest time and in a language that he/she understan-
ds about the grounds of his/her arrest and any accusation brought against him/her.

187 Any accused has the right to be informed, in the shortest time, in a language that he/she
understands and in details about the nature and reason for accusations against him/her.

188 ECtHR, Panovits v. Cyprus, 11 December 2008, p. 72-73, http://hudoc.echr.coe.int/sites/eng/
pages/search.aspx?i=001-90244#{“itemid™:[“001-90244"]}

189 ECtHR, Van der Leer v. the Netherlands, 21.02.1990, para. 28, available at: http://hudoc.echr.
coe.int/sites/eng/pages/search.aspx?i=001-57620#{“itemid™:[“001-57620"]}



custodial measure, and, for this purpose, access to the materials of the case file
and evidence must be ensured®.

Therewith, the EU Directive on the Right to Information in Criminal
Proceedings™’
information:

1. suspected/accused persons shall be promptly provided with infor-

mation concerning, at least, the following procedural rights: the right

sets the following minimum standards regarding the right to

to be assisted by a lawyer, right to free legal aid and the conditions for
obtaining such aid, the right to be informed of the accusation, the right
to interpretation and translation, the right to remain silent.

2. the information shall be provided orally or in writing, in a simple
and accessible language, taking into account any particular needs of
vulnerable suspects or vulnerable accused persons.

3. a Letter of Rights drafted in a simple and accessible language, must
be promptly provided to the suspects/accused or arrested persons for
them to read and keep it in their possession throughout the entire
period of their deprivation of liberty.

4. the Letter of Rights shall also contain, in addition to the above-
mentioned rights, the right of access to the materials of the case, the
right to have consular authorities and one person informed, right of
access to urgent medical assistance, the maximum number of hours
or days suspects or accused persons may be deprived of liberty before
being brought before a judicial authority, information about any
possibility of challenging the lawfulness of the arrest, obtaining a
review of the detention or making a request for provisional release.

5. suspects or accused persons shall receive the Letter of Rights written
in a language that they understand. Where a Letter of Rights is not
available in the appropriate language, suspects or accused persons
shall be informed of their rights orally in a language that they
understand. A Letter of Rights in a language that they understand
shall be then given to them without undue delay.

190 ECtHR, Turcan and Turcan v. Moldova, 23.10.2007, para. 56-64, available at: http://hudoc.
echr.coe.int/eng#{“fulltext”:[“Turcan v. Moldovei”],”documentcollectionid2™:[“CASELAW”
1, itemid”[€001-112787”]

191 Directive 2012/13/EU of the European Parliament and of the Council of 22 May 2012 on
the Right to Information in Criminal Proceedings, Official Journal of the European Union,
part I, L 142 of 01.06.2012, available at http://eur-lex.europa.eu
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6. suspects/accused persons shall be promptly provided with information
about the criminal act they are suspected/accused of having committed,
reasons for arrest or apprehension, detailed information on the accu-
sation (including the nature and legal qualification of the criminal
offence, as well as the nature of participation by the accused person).

7. suspects/accused or their lawyers shall have access to documents
related to the specific case in the possession of the competent autho-
rities which are essential to effectively challenging, the lawfulness of
the arrest or detention'?.

8. access to certain materials may be refused if such access may lead to a
serious threat to the life or the fundamental rights of another person
orif such refusal is strictly necessary to safeguard an important public
interest, such as in cases where access could prejudice an on-going
investigation or seriously harm the national security of the Member
State in which the criminal proceedings are instituted. A decision to
refuse access to certain materials in accordance with this paragraph
is taken by a judicial authority or is, at least subject, to judicial review.

9. keeping record of all the information at the disposal of the suspects/
accused. Suspects or accused or their lawyers must have the possibility
to challenge the possible failure or refusal of the competent authorities
to provide information.

Information on Rights

The Criminal Procedure Code'® provides for the right of the suspect/
accused to immediately receive information about the rights he/she has, in
a language that he/she understands'*. Similar provisions are included in art.
384 (2) (e) CC and art. 25 (5) (10) of the Law on the Activity and Status of the
Police no. 320 of 27.12.2012.

192 The competent authorities must provide suspects/accused or their lawyers access to at least
all material evidence, whether in favour of or against the suspect/accused, in due time in
order to allow for effective exercise of the right to defence and at latest upon presenting the
merits of the case in court.

193 In art. 11 (5), art. 64 (2) (2), art. 66 (2) (2) and art. 167 (1).

194 Art. 25, para. (5) of the Constitution of the Republic of Moldova, art. 11, para. (5), CPC,
art. 376, para. (4), CC.
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Although this right is stipulated by the national legislation, in compliance
with the guarantees provided by the ECHR, the content of the information
regarding rights is only partially regulated. Thus, the Criminal Procedure
Code indicates that this information must comprise all the rights that an
apprehended person has according to art. 64 of the CPC, including the right to
remain silent and the prohibition against self-incrimination, to give statements
that are to be recorded in the minutes, to benefit from a defender and to give
testimony in his/her presence’®. The legislation of the Republic of Moldova
does not, however, expressly provide for the manner in which this information
is to be drafted and the language used for these purposes. A concept which
would be similar to the ,, Letter of Rights of the apprehended person” is lacking,
although art. 64 and 66 of the CPC include all the rights that have to be
indicated in a Letter of Rights, formulated in a normative language.

Neither is this condition duly fulfilled in practice, limiting the possibility
of the apprehended person to understand the content of his/her rights. The
majority of the interviewed lawyers and police officers mentioned that the
~Written information of the rights included the list of rights indicated in art. 64,
CPC, as an annex to the apprehension minutes, drawn up in Romanian or in
Russian”. The same was found during field observations in 2014.

Thus, although the information comprises all procedural rights of an
apprehended person, it is not drafted in a simple and accessible language,
limiting the full understanding of the content of the rights guaranteed by law.

3.2.1. The Process of Informing the Suspect of His/Her Rights

The Moldovan legislation contains norms both on providing oral and
written information about the rights. According to the Law on the Activity
and Status of the Police, the police officer has the duty to explain to the
196, and to familiarize the person with his/
her rights and obligations in case of applying measures that restrict individual
rights and liberties'’.

In 2011, an internal disposition of MIA was issued ordering the employees

apprehended person his/her rights

of the internal affairs bodies, when depriving a person of his/her liberty in any

195 Art. 167, para. (1), CPC.
196 Art. 25, para. (5), p. (10) of the Law on the Activity and Status of the Police.
197 Art. 26, let. (n) of the Law on the Activity and Status of the Police.
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form, to verbally communicate at least the right to remain silent, the right to a
defender and the right to demand explanations on his/her rights. Moreover,
the employees of the internal affairs bodies were prohibited to discuss with the
person who was de facto deprived of liberty, before the verbal communication
of his/her rights, being required to explicitly ask the apprehended person if the
communicated rights are clear, the fact which was to be reflected in a report
(to be attached to the criminal/contraventional case) drawn up after bringing
the person deprived of liberty at the police commissariat'®s.

This Disposition was abrogated in 2014 upon the issuing of a new Dispo-
sition on Ensuring the Observance of Fundamental Rights and Liberties of
Apprehended Persons in Criminal Proceedings, in which such instructions are
not included™®. However, the 2014 Disposition provides for the obligation of
the police officer ,,to communicate” to the apprehended person his/her rights.
Nevertheless, these provisions are meant for MIA’s staff and are not published.
It seems that these provisions attempted to ensure at institutional level the
communication of information at the beginning of deprivation of liberty.

However, the practice of the CIO shows a deficient implementation of
legal procedures. Some police officers mentioned during interviews that in
the moment of de facto apprehension they communicate to the apprehended
person data about the identity of the one carrying out apprehension, the
institution where the person is to be transported, the right to be assisted
by a lawyer, to communicate about whereabouts, as well as the prohibition
against self-incrimination. Others, however, considered that providing such
information is inadmissible because it may affect the criminal investigation.

Moreover, the suspect/accused is entitled to receive written information
about his/her rights, as well as explanations of these rights immediately after
having been apprehended or after having been made aware of the order on
recognizing him/her as suspect/accused or the decision on the application of
preventive measure or indictment?®. The written information about the rights

198 Disposition no. 11 of 26.10.2011 on the Manner of Explaining the Rights to Apprehended
Persons or to Persons Subjected to Other Forms of Deprivation of Liberty by the Police,
adopted by the order of MIA no. 203 of 20.07.2011.

199 Disposition of the National Patrol Inspectorate no. 34 of 27.02.2014 on Ensuring the Obser-
vance of Fundamental Rights and Liberties of Apprehended Persons in Criminal Procee-
dings.

200 A vt 64, para. (2), p. (2); art. 66, para. (2), p. (2) and art. 167, para. (1), CPC.
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shall be handed to the apprehended person together with the apprehension
201 The fact that the person was presented the information about
his/her rights is recorded in the apprehension minutes, which is signed
by the person who draws up the respective minutes and the apprehended
person®®2. Within the contraventional proceedings, the apprehended person
is immediately notified, upon signature, about his/her rights provided by art.
384 of the CC, this fact being recorded in the apprehension minutes.

The signature of the person on the apprehension minutes confirms the
receipt by the apprehended person of the information about the rights, ensu-
ring the authorities that the information reached the apprehended person.
Nevertheless, the CPC does not contain express provisions regarding verifying
the degree of understanding of the rights by the suspect/accused, although
provides for his/her right to request explanations about his/her rights. The
Code also provides for the general obligation of the CIO to ensure protection
of human rights and liberties under the criminal procedure law?®® and the right
of the lawyer to explain the person that he/she defends his/her rights?®*.

Thus, from the legislative and institutional point of view, compliance with
the ECHR and EU standards is ensured by providing prompt information
about several fundamental rights at the moment of the de facto apprehension,
handing some written information about the procedural rights, ensuring the
fact that this information reached the apprehended person and the right to ask
for explanations about these rights.

However, handing the written information about the rights of the
apprehended person is mostly purely formal, and, in practice, actually, no
explanations about the rights of the apprehended person are provided. If the
person is a suspect in several cases, the CIO does not always inform him/her
regarding all the cases. Therefore, in the case of Leva v. Moldova, the ECtHR
held that in view of the delay with which the applicants had been informed
of two additional investigations concerning them and of the fact that the
investigators and prosecutors had expressly relied on those additional materials
in requesting the applicants’ detention pending trial, the Court concluded that

minutes

201 The apprehension minutes is drawn up within three hours from the moment of deprivation
of liberty.

202 A vt 167, para. (2), CPC.
203 Apt, 57, para. (5), CPC.
204 At 68, para. (1), p. (3), CPC.
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the authorities had not complied with their obligations under Article 5, §2 of
the Convention. There had, accordingly, been a violation of that provision2®.

During some observations, it has been found that the rights of the
apprehended person were not presented or explained by the CIO. For example,
in case of an apprehended Roma person, his rights were neither presented nor
explained by the CIO, because he was not considered apprehended by the CIO,
and the apprehension minutes was to be drawn up only after the person had to
arrive in one of the rayons of the North of the country where the alleged crime
had been committed?®. Thus, the CIO conditioned the explanation of rights
upon the status of the apprehended person.

In another case, both the police officer and the lawyer refused to read and
explain the rights to the apprehended person, even when the person could
not read by himself. In the particular case, the person suspected of having
committed the crime provided by art. 188, para. 2, CC was not explained the
rights before being heard. After hearing the person as suspect, he was asked
to sign the apprehension minutes, which he signed only after listening to the
lawyer’s explanations. Only after that, the CIO communicated to him the right
to inform his relatives about the apprehension. Although the suspect affirmed
that he could not read Latin script, the officer informed him only about the
right to defence, and the lawyer recommended him to read the rest, without
helping him to understand the content of those rights?®”.

The majority of the interviewed police officers mentioned that the information
about the rights was handed to the apprehended person upon drawing up the
apprehension minutes, as an attachement to it and, if necessary, explanations were
provided either by the CIO or by the lawyer. Nevertheless, some lawyers mentioned
that apprehended persons were mislead by the CIO regarding procedural rights
before the lawyer comes, but admitted that, although in the majority of cases the
apprehended persons are asked to read and sign on information about rights, the
CIO explains only the right to access a lawyer and to remain silent. However, a
lawyer has mentioned that, usually, suspects are informed about procedural rights
only if the lawyer insists. In the practice of this lawyer, no suspect was read or
explained his/her rights, before being requested by the lawyer®®®.

205 ECtHR, Levav. Moldova, 15.03.2010, para. 63 http://hudoc.echr.coe.int/eng#{“fulltext™:[ Leva
c. moldovei”],”documentcollectionid2™:[“CASELAW”],”itemid”:[“001-144486”]}

206 Case 2Pn.
207 Case 13P.

208 Thterview T1A_4.
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In many cases, CIOs and lawyers just hand out the information about
rights, without making sure that the person has read and understood the
purpose of this information and its content. In the observations carried out
during 2014, it was found that most times, both the CIO and the lawyers did
not undertake any measure to clarify if the apprehended person understood
the content of the information, provided that he acknowledged that he could
not read or was in an advance state of intoxication.

Similar conclusions were reached in a study carried out in 2012. The lawyers
interviewed for that study confirmed that the presentation of the information of
procedural rights was, usually, a formal procedure, performed in a rush by the
criminal investigation body. The information was written in small letters, in a
language exactly like the one contained in the CPC. Very rarely did the criminal
investigation bodies explain the person exactly what the written rights meant.
In case the suspect is not apprehended, the evidence of receipt of the excerpt
from the CPC (text of art. 64), is the signature on a similar excerpt which is
attached to the materials of the criminal case file. The evidence of handing out
the written information about the rights and obligations of the accused shall
represent the signature of the accused and his lawyer’s in the respective section
of the order for bringing charges against the suspect (art. 282 para. 3, CPC)>%°.

Therefore, the situation in this field has not improved in the past years,
handing out the information about rights remains a formality both for the
CIO and for lawyers.

Information on the Grounds for Arrest/Apprehension

The Moldovan legislation does not contain provisions on the content of
the grounds for apprehension, although it provides for the obligation of the
CIO to inform the apprehended person about these grounds. The Criminal
Procedure Code only provides for the grounds for apprehension?.

209 Ed Cape, Zaza Namoradze, Effective Criminal Defence in Eastern Europe, Chisiniu: Cartier
2013, p. 186.

210 The criminal investigation body has the right to apprehend a person if there is a reasonable
suspicion about a crime for which the law provides imprisonment for longer than one year,
only in cases when: (1) the person was captured in flagrante delicto; (2) an eye witness, in-
cluding the victim, directly indicates that this person has committed the crime; (3) obvious
evidence of the crime is discovered on the body or clothes of the person, in his/her domicile
or means of transport; (4) evidence left by this person is discovered at the scene of crime.
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3.3.1. The Procedure of Informing the Suspects about the Grounds for Arrest/
Apprehension, Including How and When the Information is Provided,
the Degree of Understanding the Information by the Suspects

According to the national legislation, a detainee shall be immediately
informed about the grounds for his/her detention only in the presence of a
selected defence counsel or one who delivers emergency legal aid*'". At the same
time, the grounds and reasons for apprehension are indicated in the apprehension
minutes, drawn up within three hours from the moment of deprivation of
liberty, signed by the apprehended person, who is immediately handed a copy
of it?"2. Within the contraventional proceedings the fact of prompt information
about the grounds for apprehension is recorded in the apprehension minutes?.
Although there are requirements about signing the minutes where the grounds
for detention are indicated, thus, certifying that the person has been informed,
there is no legal provision that would establish how to determine the level of
understanding of the information by the suspect.

Although these legal provisions comply with both guarantees provided by
art. 5 ECHR concerning the elimination of arbitrariness and European rules,
their implementation in practice is deficient. During observations, it was found
that the apprehended persons are rarely and inadequately informed by the CIO
about the grounds for their apprehension. In one of the cases observed, the
apprehended person was not made aware of the grounds for apprehension.
Furthermore, the CIO has conditioned the presentation of the information
about the grounds for apprehension with the acknowledgment of having
committed the attempted theft'.

However, one of the interviewed lawyers has mentioned that, generally,
the police do not provide sufficient data on the grounds for apprehension,
limiting themselves only to the information that the person is apprehended
so that, subsequently, pre-trial detention is requested (method used by CIO
for influencing the suspect, scaring him/her and determining him/her to
acknowledge the suspicion, testify and reveal the identity of all the participants
who have committed the offense)?'.

21T Art. 25, para. (5) of the Constitution of the RM and art. 167, para. (2), CPC.
212 Art. 167, para. (2), CPC.

213 Art. 433, para. (3), p. (4), CC.

214 Case 25P.

215 Interview TA_1.
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Information on the Suspicion

The suspect/accused has the right to know what he/she is suspected/accused
of and, in relation to this, to be informed in the presence of a defender, in a
language that he/she understands, about the content of the suspicion and about
legal framing of the criminal deed he/she is suspected of?'.

34.1. The Procedure of Informing the Suspects, How and When
the Information is Provided, the Level of Understanding
of the Information by the Suspects

The national legislation stipulates that the apprehended person shall be
notified immediately after apprehension about the content of the suspicion and
legal framing of the deed the commission of which he/she is suspected of or after
being notified about the decision on applying a preventive measure or recognizing
him/her as a suspect®”. The suspect/accused has the right to be informed
about what he/she is accused of and upon being charged or immediately after
apprehension or after being notified about the motion for applying a preventive
measure, to obtain from the criminal investigation body a copy of the charges®'®.

At the same time, the nature and grounds for suspicion/accusation are des-
cribed in the apprehension minutes, motion for charging, arrest motion, decision
on arrest or indictment. The person receives a copy of these documents under sig-
nature?®. Also, in this case, the signature has the purpose of proving the fact that
the apprehended person has received the information regarding the suspicion.

Although there is such an obligation at legislative level, the practice of the
CIO is different. The interviewed lawyers mentioned that most often, the essence
of the suspicion/accusation is not clear (there is no indication of data, place of
committing the crime, concrete circumstances), and their grounds are ,,copied”
from the CPC, without being explained or adapted to the concrete case?®. There-
fore, most often, in practice, this procedure also has more of a formal character,
the CIO having a superficial attitude towards the manner of informing about the
suspicion. What is more, there is, practically, no explanation regarding the charge.

216 According to art. 64, para. (2), p. (1), CPC and art. 66, para. (2), p. (1), CPC.
217 Art. 64, para. (2), p. (1), CPC.

218 Art. 66, para. (2), p. (1), CPC.

219 Art, 167, para. (1), CPC.

220 hterview IA_7.
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Access to the Materials of the Case

The CIO does not have the obligation to provide access to the materials
of the criminal case file to the defence during criminal investigation. The
materials of the criminal investigation shall not be disclosed unless the
disclosure is authorized by the person conducting the criminal investigation
and to the extent that he/she considers it possible, during which the
presumption of innocence shall be observed and the interests of other persons
and of the criminal investigation shall not be affected®*'.

Nevertheless, the apprehended person and his/her lawyer may familiarize
themselves with: (1) the minutes of procedural actions carried out with his/her
participation and challenge the accuracy of the minutes, as well as demand
completing them with circumstances which, in his/her opinion should be
mentioned; (2) materials sent to court for confirming his/her arrest; and (3)
motion for ordering forensic expertise before carrying it out and conduct
observations regarding questions which the expert should answer and request
their amendment or completion??2.

Also, the ECtHR, in its jurisprudence against Moldova®?, held that the
Court acknowledges the need for criminal investigations to be conducted
efficiently, which may imply that part of the information collected during
them is to be kept secret in order to prevent suspects from tampering with
evidence and undermining the course of justice. However, this legitimate
goal cannot be pursued at the expense of substantial restrictions on the rights
of the defence. Therefore, information which is essential for the assessment
of the lawfulness of a detention should be made available in an appropriate
manner to the suspect’s lawyer.

221 Art. 212, para. (1), CPC. Moreover, should it be necessary to respect confidentiality, the per-
son conducting the criminal investigation shall warn the witnesses, the injured party, the
civil party, the civil liable party or their representatives; the defence counsel; the experts; the
specialists; the interpreters; the translators and persons attending the criminal investigation
actions about the prohibitions of disclosing information about criminal investigation. These
persons shall make written statements confirming that they have been warned about liability
provided for in art. 315 of the Criminal Code.

222 At 64, para. (2), p. (17); art. 66, para. (2), p. (20)-(22) and art. 68, para. (1), p. (9)-(10), CP.
223 ECtHR, Turcan and Turcan v. Moldova, 23.10.2007, para. 60.
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3.5.1. The Procedure of Providing Access to the Materials
of Case File, When and How This Access Is Provided

The procedure of providing access to the materials of the case file is regulated
depending on the stages of the criminal proceedings. Thus, during criminal inves-
tigation the apprehended person or his/her lawyer may require copies of the case
file of the decisions adopted by the criminal investigation body referring to his/her
rights and interests. The national legislation does not provide for the obligation of
the CIO to provide the defence with all the materials of the case file, due to the
principle of confidentiality of the criminal investigation stipulated by the domestic
legislation. Based on this principle, the materials of the criminal investigation may
not be disclosed, unless there is an authorization of the person conducting the
criminal investigation and to the extent that he/she considers possible?*.

However, upon termination of criminal investigation and after the
prosecutor verifies the materials of the case file, the prosecutor shall notify
the accused, his/her legal representative and defender about the place and
term available for familiarizing themselves with the materials of the criminal
investigation. Upon the parties’ request, corpus delicti may also be presented,
and audio and video recordings shall be played, with some exceptions?*.

Moreover, the term for familiarizing with the criminal investigation
materials shall not be limited, however, if the person who is reviewing the
materials abuses his/her situation, the prosecutor shall set the manner and the
term for this action, taking into consideration the volume of the case file??.

However, in practice, the most often invoked reason for limiting access to
these materials is the possibility to hinder the criminal investigation, which was

224 By observing the presumption of innocence and not affecting the interests of other persons
and of carrying out criminal investigation.

225 Art. 293, CPC. In order to familiarize oneself with the materials of criminal investigation,
they are presented sewn in a case file which is numbered and listed in the inventory. If the
criminal case file consists of several volumes, they are to be presented at the same time, so that
the person reviewing them can revert to any of these volumes whenever necessary. In order to
allow for a review of voluminous case files, the prosecutor may, by an order, draw up a sche-
dule coordinated with the defence counsel setting the date and the number of the volumes to
be reviewed. In order to ensure the confidentiality of state, commercial or any other secrets
protected by law and to secure the protection of the life, corporal integrity and freedom of a
witness and other persons, the investigative judge, based on a motion by the prosecutor, may
limit the right to review the materials or data about their identity. The motion shall be exami-
ned in a confidential manner in line with art. 305.

226 Art. 293, CPC.
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also confirmed during interviews. All interviewed police officers mentioned
that they did not provide access to the materials of the case file to the apprehended
person or to the lawyer because the domestic legislation provides for the secrecy of
criminal investigation. Nevertheless, some police officers handed the suspect a
copy of the order on initiating criminal investigation, a copy of the complaint,
a copy of the forensic report and copies of some decisions which affect his/her
rights. The majority of them mentioned that access to the case file is provided by
the prosecutor upon the termination of the criminal investigation.

What is more, there is no obligation to inform the accused about the
materials which are to be excluded or not presented to the court. However,
any materials which are to be excluded by the prosecutor from the criminal
case file shall be mentioned in the prosecutor’s motion??’. Hence, theoretically,
the lawyer can see what was excluded and can ask to see these materials. The
interviewed lawyers could not recall any case where evidence that was of
interest to the defence was excluded by the prosecutor from the case file. They
could not also recall any orders on excluding certain materials. This might
explain why the lawyers do not recall problems with excluded materials - it
might be due to the simple fact that they do not know that there was anything
relevant for the defence and, hence, cannot challenge any exclusion??.

As to the access to the materials which confirm the grounds for applying
pre-trial detention, the domestic legislation provides for the obligation that
the motion and materials which confirm the grounds for applying pre-trial
detention or house arrest be submitted to the lawyer at the moment of filing
the motion on applying pre-trial detention or house arrest, and, also, to the
investigative judge®®.

Police and Lawyers’ Perspectives on
the Efficiency of Providing Information

During the past five years the police and lawyers’ perspectives on
providing information about the rights of the apprehended person have

227 Art. 290, CPC provides for the right of the prosecutor to exclude from case files the evidence
collected with violations either of the CPC, or of the rights of the accused.

228 g4 Cape, Zaza Namoradze, Effective Criminal Defence in Eastern Europe, Chisindu: Cartier
2013, p. 188-189.

229 Art, 307, para. (1), CPC.
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not changed significantly. Both, the police and lawyers mentioned that the
majority of apprehended persons, except for those previously convicted, do
not know their rights and must be adequately informed.

While in 2011%%°, some interviewed police officers considered that
explaining the rights of apprehended persons represents an obligation of
the lawyer and not of the police officer, all officers interviewed for this study
mentioned that both the CIO and the lawyer inform the apprehended person
about his/her rights. Thus, currently, police officers know and understand that
they have such an obligation, although they do not execute it accordingly.

Moreover, it appears that police officers have a skeptical attitude towards
the rights of an apprehended person. Although police officers have emphasized
that it is important for apprehended persons to know their rights, the majority
stated that the suspect/accused enjoys too many rights that have to be reviewed
because they are sometimes used abusively and in detriment of the CIO. The
reserved attitude of the police was also confirmed by lawyers who stated that
although CIO hands out information about the rights, they do not explain the
content of that information.

A police officer mentioned that ,,in general, suspects know their rights
from mass-media and from previous experiences. Not lastly, from the legal
representatives and from the initial information put forward by MIA employees,
who are required to make these rights known '. Another officer stated: ,,few
suspects know their rights. In the moment of apprehension copies of the rights of
suspects are provided in the presence of the lawyer”.

Although both police officers and lawyers noted the importance of
providing information and explanations about the rights of apprehended
persons, during observations it has been found that they have an indifferent
attitude towards this process and rarely provide explanations or check whether
the apprehended person understood his/her rights. Moreover, discussions on
the rights of the apprehended persons end with the signing of the apprehension
minutes and handing over the information that the suspect/accused can keep
throughout procedural actions.

230 O Gribincea, N. Hriptievschi, V. Rotaru, M. Vidaicu, V. Zaharia, Research on the apprehen-
sion in the Republic of Moldova, Chisiniu, 2011, pag. 15.

231 Interview IP13.



Access to Lawyer and State
Guaranteed Legal Aid

Domestic Normative Framework and its Compliance
with the ECtHR Standards and Jurisprudence

Legal aid is one of the most important components of the parties’ right
to defence, along with their possibility to personally exercise their right
to defence through all means and methods allowed by the law**? and the
obligation of the legal bodies to take into account, ex officio, all aspects which
are in favor of parties and its regulation in the Constitution and the Criminal
Procedure Code represents a guarantee of exercising this fundamental right.

The ECHR stipulates in art. 6, §3 let. ¢) the right of the accused to defend
himself in person or through legal assistance of his own choosing or, if he has not
sufficient means to pay for legal assistance, to be given it free when the interests
of justice so require.

The Constitution proclaims the right of parties to legal aid by a defender
chosen or appointed ex officio throughout the proceedings®3. The CPC
specifies that the criminal investigation body and the court are obliged to
ensure the participation of a lawyer to defend the suspect, accused®*.

There are several definitions of legal aid in the doctrine, which as a whole,
highlight the correlation between participation of a qualified and legally

232 A pt, 64, para. 1, CPC.
233 Art, 26, para. 3, Constitution.

234 Art. 17, para. 3 and 5, CPC. It shall be noted that in case of apprehension, the compulsory
participation of the defender in the criminal proceedings is ensured by the coordinator of
the Territorial office of NCSGLA, upon the request of the criminal investigation body or the
court (art. 69, para. 3, CPC).



trained professional in the hearing and the activity of protecting the legitimate
rights and interests of the person in contact with criminal justice®".

According to the provisions of the Law on State Guaranteed Legal Aid
no. 198-XVI of 26.07.2007%%, ,,qualified legal aid is the delivery of legal services
of counseling, representation and/or defence before the criminal investigation
bodies, courts of law in criminal cases, administrative offences cases, civil cases
or cases of administrative jurisdiction, as well as representation before the
public administration authorities”.

The Directive 2013/48/EU of the European Parliament and of the Council
of 22 October 2013%*7 comprises important provisions for ensuring the right to
defence in criminal proceedings, including of apprehended persons.

The provisions of the CPC and LSGLA on delivering qualified legal aid
services, including in case of apprehension of a person are sufficiently clear for
implementing them in practice. If the suspect of a crime is apprehended, the
right to be assisted by a lawyer appears from the moment of drawing up the
apprehension minutes and handing it out to the suspect?®.

In case the apprehended person does not have the possibility to contact a
chosen lawyer, the criminal investigation body shall, within one hour, contact

25 Legal aid” means the support provided by the defender to the suspect/accused within cri-

minal proceedings through his/her explanations, advice and interventions as specialist in
the legal field.” (Dongoroz Vintild and others. Theoretical explanations of the Romanian
Criminal Procedure Code. General part. Vol. I. Bucuresti: Ed. Academiei R.S.R., 1976, p. 14.;
Dolea I, others, Criminal Procedure Code, Commentary, Cartier, Chisinau, 2005, p. 124);
Another definition: ,,a legal relationship between a natural or legal person and a specially
trained person (lawyer), where the first benefits from advice, reccommendations and opini-
ons of the lawyer and/or is represented by him/her in a qualified manner during or outside
proceedings for exercising and defending rights and legitimate interests”. (Gheorghe Avor-
nic, Intensifying legal activism of citizens through legal profession - condition for a rule of
law state, Habilitation thesis in law, Chisindu, 2005, p. 110).

236 Art. 2 of the Law on State Guaranteed Legal Aid no. 198- XVI of 26.07.2007 (published in
the Official Monitor of the Republic of Moldova no. 157-160/614 of 05.10.2007, in force as of
1 July 2008).

237 Directive 2013/48/EU of the European Parliament and of the Council of 22 October 2013
on the right of access to a lawyer in criminal proceedings and in European arrest warrant
proceedings, and on the right to have a third party informed upon deprivation of liberty and
to communicate with third persons and with consular authorities while deprived of liberty,
published in the Official Journal of the European Union, part I, L 294 of 06.11.2013, available
at http://eur-lex.europa.eu.

238 At 64, para. 2, p. 5; art. 69, para. 2, p. 2, let. a); art. 167, para. 2, CPC; also see art. 25, para. 5
of the Constitution.
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the National Council for State Guaranteed Legal Aid to appoint a lawyer ex
officio®®.

Before hearing the suspect, he/she has the right to confidential consultation
with his/her defender®?. The conditions for confidential lawyer-client
consultation are ensured by the criminal investigation body®"'. The suspect
has the right to be assisted by a lawyer during any criminal investigation
action starting with his/her hearing®*.

The CPC requires for releasing the apprehended person if an essential
violation of the law took place during apprehension®.

If during apprehension and hearing procedures the participation of a
lawyer has not been ensured, the law allows for declaring these procedures
void.?** Moreover, the criminal procedural law prohibits the sentence and
other judgments to be based on evidence obtained by violating the right to
defence?®. If violations of the defendant’s right to defence were found, the
court is entitled to reduce the punishment.

The problem of observing the right to defence and legal aid was invoked
in the ECtHR case law, including several Moldovan cases.

In the case of Levinta v. Moldova (application no. 17332/03, jud.

239 Art. 167, para. 1, CPC.

240 Art. 64. para. 2, p. 4) and 6), CPC.

28 Art. 167, para. 2!, CPC.

242 Art. 69, para. 2, p. 7) and 11); art. 68, CPC.

243 Art. 177, para. 1, p. 3; According to art. 94, para. 2, CPC - the absence of legal aid also repre-
sents an essential violation.

244 Art. 251, CPC.
245

Art. 94, para. 1, p. 2, CPC.
246 A, 385, para. 4, CPC.
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16.12.2008)*¥ the applicants complained under Article 6 of the Convention
that their conviction had been based on evidence obtained as a result of
ill-treatment and in absence of any real evidence of their guilt. They added
that they had not been allowed to see a lawyer for 24 hours following their
placement in detention in Moldova, and had been de facto prevented from
having such meetings in the period of 4-8 November 2000 and thereafter; and
that they had not been allowed to meet in private with their lawyers (§95) .
Inthe case of Levav. Moldova (application no. 12444/05,jud. 15.03.2010)>*8,
the first applicant complained that, initially, upon his apprehension by the
CFECC, he had not been allowed to be represented by a lawyer chosen by
him. Moreover, in the Leva case, the problem of confidentiality of meetings
with the lawyer in the office of the criminal investigation officer and in the
preventive detention isolator of the CFECC has been addressed. The Court
found that the impossibility of the first applicant to directly discuss with his
lawyers the relevant questions for his defence and for challenging their pre-
trial detention, without being separated by a glass wall, affected his right to

247 On 30 November 2000, prosecutor V. Pitel asked the commissar of the Chisindu General
Police Commissariat to allow the lawyers’ access to the applicants. On 15 December 2000,
he informed one of the lawyers that ,certain complaints” had been found to be partially
well-founded and had formed the grounds for making submissions to the Chisindu Gene-
ral Police Commissariat, the Ministry of the Interior and the Ministry of Justice. (§23). In
view of the applicants’ ill-treatment of 4 November 2000, evidence of which was available
to the authorities, and the state of fear to which the authorities subjected the applicants by
leaving them at the mercy of the same persons to whom ill-treatment can be attributed, it is
particularly striking that a number of serious complaints made by lawyers were dismissed
in formalistic answers by the various authorities with reference to a failure by the applicants
themselves to complain. (§73), Jud. Available at: http://hudoc.echr.coe.int/sites/eng/pages/
search.aspx?i=001-90304

248 Since he did not have his diary, S.L. could not call his lawyer. Despite his insistence on being

assisted by the lawyer of his choice, his request was rejected and he was offered the services of
alawyer appointed by the investigator. (§11). Finally, as concerns S.L.s complaint that he was
initially not allowed to be represented by a lawyer of his own choice, the Court notes that he
was in fact assisted by a State-appointed lawyer in view of his inability to recall his lawyer’s
phone number. Moreover, he did not notify the investigator at the relevant time of any reason
not to trust the State-appointed lawyer, nor did he ask for an opportunity to have someone
else find his lawyer, as his son had done (see paragraph 15 above). More importantly, S.L.
did not submit that his statements made in the presence of that lawyer had been obtained
under some form of duress or that they had negatively affected the course of the proceedings
against him (see, mutatis mutandis and a contrario, Salduz v. Turkey [GC], no. 36391/02,
§§50-62, 27 November 2008). In such circumstances, the Court finds that there has been no
violation of S.L.’s right to be represented by a lawyer under this head. (§71). Jud. Available at:
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-90304:
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defence, dismissing the other complaints on violation of the right to legal
aid*®.

Both national courts and the authorities responsible for detaining appli-
cants, did not promptly react to the complaints on the lack of confidentiality
in the room of CFECC where client-lawyer meetings took place in the cases
of Modarca (application no. 14437/05, jud. 10.05.2007, §18-23, 80-99)%*° and
Sarban v. Moldova, (application no. 3456/05, jud. 04.10.2005, $48-50, 126-
131)>".

There were cases when national courts intervened upon the lawyers’
request for ensuring confidentiality of their consultation with clients in
police custody. Such a situation was found in the case of Popovici v. Moldova
(application no. 12444/05, hot. 15.03.2010, §21, 22)?%2. In this case, the Court
also found that it appears that the applicant was not assisted by a lawyer
during the administrative proceedings, taking into consideration also the period
of contraventional apprehension of the applicant”.

The ECtHR judgment of 19 December 2006 in the case OFERTA PLUS
SRLv. Moldova (application no. 14385/04) determined the responsible author-

2% In so far as S.L.’s complaint under Article 5, $4 concerning the glass partition in the CFECC
detention centre is concerned, the Court reiterates that it has already found violations in res-
pect of similar complaints in such cases as Castravet v. Moldova no. 23393/05, §61, 13 March
2007; Istratii and Others v. Moldova nos. 8721/05, 8705/05 and 8742/05, §101, 27 March 2007;
Modarca v. Moldova no. 14437/05, §99, 10 May 2007; and Musuc v. Moldova no. 42440/06,
§57, 6 November 2007. In such circumstances and in view of the similarity of the complaint
in the present case with those in the above cases, the Court does not consider it possible to
depart from its reasoning and its findings in those cases. Accordingly, there has been a vio-
lation of Article 5, §4 of the Convention in this respect in the case of S.L. (§68). Jud. available
at: http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-90304

250 jud. available at: http:/hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-80535

251 Jud. available at: http:/hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-70371

252 On 17 November 2003, contrary to the submissions of the applicant and his lawyer, a meeting
between them took place in the presence of an investigator. (§21). On 18 November 2003 the
applicant’s lawyer complained about this to a judge and asked him to find a violation of the
relevant domestic law and of Article 8 of the Convention. He also asked the court to issue an
order to the investigating authority to the effect that the meetings with his client be held in
conditions of confidentiality. (§22). On 24 November 2003 a judge from the Buiucani Dis-
trict Court upheld the lawyer’s complaint by finding a violation of the domestic legislation
governing the conduct of criminal investigations and guaranteeing the confidentiality of
lawyer-client meetings. The court ordered the investigating authority to ensure conditions
of confidentiality for the applicant and his lawyers (§23). Jud. available at: http://justice.md/
file/CEDO_judgments/Moldova/POPOVICI%20%28r0%29.pdf
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ities to ensure confidential meetings between the apprehended person and
the defender, without suspicions of audio or video surveillance, as well as the
possibility of locating both of them in the same room for exchange of docu-
ments. ,,The Court considers that the impossibility for C.T. to discuss with the
lawyer issues concerning the present application before the Court without being
separated by a glass partition affected the applicant company’s right of petition.
Accordingly, there has been a violation of Article 34 of the Convention in this
respect also (§156)%33. Indeed, the Court now considers that the glass partition
might affect the exercise by other individuals of their defence rights (§153)”2%%.

In the case of Buzilov v. Moldova (application no. 28653/05, jud. 23.06.
2009)*, the applicant finally complained that his lawyer did not have adequate
facilities to meet with him. In the Court’s opinion, this complaint refers, in
substance, to the applicant’s right of petition guaranteed by Article 34 of the
Convention. However, since the applicant failed to substantiate it by providing
any evidence, the complaint must be declared inadmissible as manifestly ill
founded in accordance with Article 35, §§3 and 4 of the Convention (§21).

In the case of Petru Rosca (application no. 2638/05, jud. 06.10.2009)>¢,
the applicant alleged, in particular, that the police had made excessive use
of force during his arrest and detention, and that he had been convicted of
an administrative offence without having had sufficient time and facilities
to prepare his defence or to use the assistance of a lawyer (§3). The Court
concluded that there had been a violation of Article 6, §1 in conjunction with
Article 6, §3 (c) and (d) of the Convention (§58)”.

253 Jud. available at: http:/hudoc.echr.coe.int/sites/fra/pages/search.aspx?i=001-78585

254 Jud. available at: http://www.justice.gov.md/public/files/cedo/judgements/OFERTA_PLUS_

SRL_ro.pdf

255 Jud. available at: http://justice.md/file/CEDO_judgments/Moldova/BUZILOV%20%2810%29.
pdf

256 The Court found that the applicant requested legal aid and sufficient time to prepare his de-
fence. Moreover, even in the absence of such a request, the domestic court must have realised
that after a night in detention and having seen only the record of his arrest, the applicant
could not have prepared for the hearing, for instance, by identifying witnesses on his behalf
or undergoing a medical examination. The only circumstance where such procedural safe-
guards could be dispensed with was where the applicant acknowledged his guilt and accep-
ted a summary procedure, which was not the case here. Therefore, under the circumstances,
regardless of any request to offer the applicant time and facilities to prepare his case, such
an opportunity should have been given to him by the court ex officio, the more so since he
risked fifteen days’ administrative detention as punishment. (§56) Jud. available at: http://
justice.md/file/CEDO_judgments/Moldova/PETRU%20ROSCA%20%28r0%29.pdf:



In the ECtHR judgment of Gradinar v. Moldova, (application no. 7170/02,
jud. 08.04.2008), the Court noted that G. and D.C. had not been assisted by a
lawyer during their contraventional apprehension and administrative arrest
and when they were questioned about some criminal deeds that were later
incriminated within a criminal file (§§18-22)%7,

In the judgment of Cristina Boicenco v. Moldova (application no. 25688/09,
jud. 27.09.2011) it is mentioned that by acquitting the applicant of a criminal
offence, the domestic court, additionally found that the criminal investigation
officers had not issued an apprehension minutes, that the detention of the
applicant who had not been assisted by a lawyer took place with violation of
the domestic law and all the procedural acts drawn up during the criminal
investigation were null (§§13, 14)%8.

Inthe case of Gutuv. Moldova (application no.20289/02, jud. 07.06.2007)%*°
itwas found that the applicant was apprehended, being suspected of disobeying
the lawful orders of a police officer. Being detained in police custody for more
than 20 hours, he was not informed about the grounds of his detention and was
not provided a lawyer (§56, 12, 13).

In the judgment of Feraru v. Moldova, (application no. 55792/08,
jud. 24.01.2012)*°, it is mentioned that the applicant’s lawyer appealed,
complaining of the applicant’s de facto arrest on 29 September 2008 and his

257 On 17 September 1995 D.C. was taken to the local police station and questioned as a witness
about the events of the night of 15 to 16 September 1995. On 18 September 1995 G. was taken
to the same police station and also questioned as a witness about the same events. (§18). They
were not informed of their rights and were not assisted by lawyers. They were handcuffed while
questioned. After the questioning, administrative files were opened on the basis of their alle-
ged insults to D. at the bar and a judge ordered their arrest for ten days as an administrative
sanction. During the administrative arrest further questioning took place and other procedu-
ral steps were taken, resulting in evidence later used in the criminal case against them. In par-
ticular, during this period (18-22 September 1995), G. and D.C. confessed to having murdered
D. (§19). On 19 September 1995 G. and D.C. were taken to a remand centre in Chisinau, where
they were questioned again until 21 September 1995 as witnesses and without legal assistance.
They made statements accepting their guilt during the questioning. (§21). On 21 September
1995 they were, for the first time, interviewed as suspects (as opposed to witnesses), still wi-
thout having their rights explained and without access to a lawyer. (§22) http://justice.md/file/
CEDO_judgments/Moldova/GRADINAR%20%28r0%29.pdf

258 Jud.availableat: http://hudoc.echr.coe.int/sites/eng/pages/search.aspx#{“itemid:[“001-124080”]}

259 Jud. available at: http:/justice.md/file/CEDO_judgments/Moldova/GUTU%20%28r0%29.pdf

260 jud. available at: http://hudoc.echr.coe.int/sites/eng/pages/search.aspx#{“appno™[“55792/08

”],’itemid”:[“001-124567”]}; See, also the original version at: http://hudoc.echr.coe.int/sites/
eng/pages/search.aspx?i=001-126978#{“itemid™:[“001-126978”]}
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detention thereafter, and of the lack of legal assistance available to the applicant
until 6 October 2008 (§14).

In the case of Colibaba v. Moldova (application no. 29089/06, jud.
23.10.2007)%" it was found that although the applicant was arrested on 21 April
2006 on charges of assaulting a police officer, only on 27 April 2006 he was
allowed for the first time to meet his lawyer, but only in the presence of police.
The applicant complained to his lawyer that he had been tortured (§S1, 4, 43).
Finally, the applicant complained, according to Article 34 of the Convention
that the Prosecutor General’s letter of 26 June 2006 was a form of intimidation
in respect of his lawyer, and subsequently, represented a violation of his right
to complain to the Court?®. In view of the foregoing, the Court considers that
the respondent State has failed to comply with its obligations under Article 34
of the Convention (§59).

In the judgment of Gurgurov v. Moldova (application no. 7045/08, jud.
16.06.2009)%* it was also found that the accusation had put pressure on the
defence. The Court noted that the applicant complained of ill-treatment. ,,On
4 November 2005 the applicant’s father employed a lawyer, who immediately
lodged a complaint with the prosecutor’s office alleging ill-treatment. The Court
notes in the first place that the independence of the prosecutor’s office was open to
doubt throughout the investigation conducted by it. It observes that the Prosecutor
General’s Office expressed a clear opinion on the matter at the beginning of the
investigation and attempted to put pressure on the applicant’s lawyer along
with other lawyers and to dissuade them from pursuing their complaints before
international organizations specialized in the protection of human rights (see

261 Jud. available at: http://justice.md/file/CEDO_judgments/Moldova/COLIBA BA%20%28r0%29.
pdf

262 Having examined the Prosecutor General’s letter, the Court tends to agree with the applicant
that it does not seem to have been merely a call to lawyers to observe professional ethics as
suggested by the Government. The language employed by the Prosecutor General, the fact
that he expressly named the applicant’s lawyer in the context of this case and the warning
that a criminal investigation would be initiated as a result of the latter’s allegedly improper
complaint to international organisations could, in the Court’s view, easily be construed as
amounting to pressure on the applicant’s lawyer and on all lawyers in general. Indeed, that
also appears to have been the perception of Moldovan lawyers and of Amnesty International
(§57). Jud. available at: http://justice.md/file/CEDO_judgments/Moldova/COLIBABA%20
%28r0%29.pdf

263 Jud. available at: http://justice.md/file/CEDO_judgments/Moldova/ GURGUROV %20%28r0%29.
pdf
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paragraph 24 above). This led to the finding of a violation of Article 34 of the
Convention in Colibaba v. Moldova (no. 29089/06, §67, 23 October 2007) (S65).

Based on the findings above and a short overview of the cases examined

by the ECtHR we can make the following conclusions.

- In most of the mentioned cases, there was a violation of the right to
defence.

- The ECtHR based its conclusions not only on the physical presence of
the lawyer during certain procedural actions with the participation of
the apprehended person, but also on the lack of confidentiality of the
meetings with clients.

- In some cases, physical and mental abuses of apprehended persons
were found.

- We believe that efficient safeguarding of the right to defence could
have prevented abuse by the police.

- For the most part, these findings focused on the early stage of the
criminal proceedings and detention in police custody.

- Inall cases, there was found a violation of the right to defence, due
to bad practices in the actions of the ascertaining body and criminal
investigation body. The ECtHR has not found any inconsistencies and
incongruities of the national legislation with the ECHR.

Organization of Delivery of State Guaranteed
Legal Aid to Persons in Police Custody

4.2.1. Necessary Measures for Delivering Emergency
Legal Aid to Apprehended Persons

Emergency legal aid is granted to any apprehended person in criminal or
contraventional proceedings throughout the period of apprehension, including
at the examination of the motion on application of pre-trial detention.
Emergency legal aid shall also be granted when examining the motion on
application of pre-trial detention when the suspect, accused or defendant does
not have a defence counsel or the duly notified defence counsel did not meet
for the examination of the motion. During the contraventional procedure,
emergency legal aid shall be granted only where the body (functionary) who
carried out the apprehension requests the court to apply the contraventional
sanction in the form of contraventional arrest.
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The Directive 2013/48/EU of the European Parliament and of the Council
of 22 October 2013%%* contains important provisions for ensuring the right
to defence in criminal proceedings, including of apprehended persons.
According to art. 3, para. 2 of the Directive 2013/48/EU, suspects or accused
persons shall have access to a lawyer without undue delay. In any event,
suspects or accused persons shall have access to a lawyer from whichever of
the following points in time is the earliest: (a) before they are questioned by
the police or by another law enforcement or judicial authority; (b) upon the
carrying out by investigating or other competent authorities of an investigative
or other evidence-gathering act in accordance with point (c) of paragraph 32%;
(c) without undue delay after deprivation of liberty?®®.

Therefore, the apprehended persons who are suspected of a crime or
contravention are entitled to benefit from emergency legal aid (hereinafter
ELA). The process of delivering ELA is regulated by the CPC and the
Regulation on the Procedure of Requesting and Appointing a Lawyer for
Delivering Emergency Legal Aid®®.

ELA is guaranteed state legal aid throughout the apprehension period,
including during the examination of the motion on applying pre-trial
detention. During the contraventional procedure, emergency legal aid is
granted only where the body (functionary) who carried out the apprehension

264 Directive 2013/48/EU of the European Parliament and of the Council of 22 October 2013
on the right of access to a lawyer in criminal proceedings and in European arrest warrant
proceedings, and on the right to have a third party informed upon deprivation of liberty and
to communicate with third persons and with consular authorities while deprived of liberty,
published in the Official Journal of the European Union, part I, L 294 of 06.11.2013, available
at http://eur-lex.europa.eu.

265 Member States shall ensure that suspects or accused persons have, as a minimum, the right
for their lawyer to attend the following investigative or evidence-gathering acts where those
acts are provided for under national law and if the suspect or accused person is required or
permitted to attend the act concerned: (i) identity parades; (ii) confrontations; (iii) recon-
structions of the scene of a crime.

266 According to art. 3 para. 5 of the Directive 2013/48/EU, in exceptional circumstances and
only at the pre-trial stage, Member States may temporarily derogate from the application of
point (c) of paragraph 2 where the geographical remoteness of a suspect or accused person
makes it impossible to ensure the right of access to a lawyer without undue delay after depri-
vation of liberty.

267 Regulation on the Procedure of Requesting and Appointing a Lawyer for Delivering Emer-
gency Legal Aid of 19 May 2009, approved by the Decision of the National Council for State
Guaranteed Legal Aid, no. 8 of 19 May 2009.
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requests the court to apply the contraventional sanction in the form of
contraventional arrest?®,

Within one hour from the apprehension of the person, the criminal
investigation body requests the Territorial Office of the National Council for
State Guaranteed Legal Aid or other persons empowered by it to appoint a
lawyer on duty?® for delivering emergency legal aid. The request to appoint
a lawyer on duty is presented in writing, including by fax or by telephone?®

The request?’ issued by the body (functionary) which carried out the
apprehension on the appointment of the lawyer on duty shall be sent to the
Territorial Office in writing, including by fax or conveyed by telephone,
indicating information about the name and age of the apprehended person;
date and time of apprehension; grounds for apprehension; name, office and
contact data, as the case may be, of the criminal investigation officer, body
(functionary) that applied apprehension, the responsible prosecutor or judge;
time, place and the planned procedural action for which the presence of the
lawyer on duty is requested.

Upon receiving the request on appointing a lawyer on duty, the Territorial
Office will contact the first lawyer included in the schedule for that day and
communicate to him/her on the phone the data in the request. If the respective
lawyer is not available?? to respond to the request, the Territorial Office will
contact the next lawyer on duty in the schedule, and, if necessary, will contact
lawyers on duty from the following days, until an available one is found.

The lawyer who has confirmed his/her availability to deliver emergency
legal aid for the respective case shall meet at the indicated place within

268 Regulation on the procedure of requiring and appointing the lawyer for delivering emergen-
cy legal aid.

269 Lawyers on duty are the lawyers who expressed their availability to provide emergency legal
aid and were included in the list of lawyers on duty, according to article 33 of the LSGLA. In
their working days, they have to be available 24 hours, on standby. Lawyers on duty deliver
emergency legal aid according to the work schedule drawn up and monthly approved by the
Coordinator of the Territorial office.

270 A rt, 167, para. 1!, CPC.

271 The request for appointment of the lawyer on duty may be submitted to the Territorial office
also by the relatives or representatives of the apprehended person.

272 It is considered that a lawyer on duty is not available if he/she is not available within half an
hour.
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one and a half hour from the time of confirmation?®. Emergency legal aid
within criminal proceedings shall be provided throughout the entire period
of apprehension until the release of the person or adoption of a ruling on
application of pre-trial detention?*.

The lawyer who delivered emergency legal aid shall continue to deliver
qualified legal aid to the person concerned if after the expiry of the apprehension
period the criminal proceedings were not completed. In that event, the lawyer
shall immediately notify in writing the Territorial Office about the fact that the
person requests qualified legal aid. The Territorial Office will verify whether the
person meets the conditions required to receive qualified legal aid and confirm
by its decision the appointment of the lawyer to deliver qualified legal aid”>.

Emergency legal aid in case of contraventional apprehension shall be deli-
vered until the release or application of contraventional arrest by the court?.

The lawyer delivering legal aid to the suspect or the defendant upon his/
her apprehension or arrest shall be considered his/her defence counsel for
this period of time and, upon the person’s consent, may continue acting as a
defence counsel until the proceedings in the respective case are completed or
until another person is involved in the proceedings®”.

The lawyer who delivers state guaranteed legal aid shall obtain the status
of defence counsel at the moment when the Coordinator of the Territorial
Office of the National Council for Guaranteed State Legal Aid issues a
decision on the delivery of qualified legal aid. The decision on the delivery of
qualified legal aid, when necessary, shall be communicated to the applicant,
the criminal investigative body or the court?s.

273 The lawyer who confirmed his/her availability to provide emergency legal aid in the respec-
tive case shall be present at the indicated place within an hour and a half from the moment
of confirmation. See art. 11 and 16 of the Regulation on the Procedure of Requesting and
Appointing a Lawyer for Delivering Emergency Legal Aid of 19 May 2009, approved by the
Decision of the NCSGLA, no. 8 of 19 May 2009.

274 Art. 22 of the Regulation on the Procedure of Requesting and Appointing a Lawyer for Deli-
vering Emergency Legal Aid

275 Art. 23 of the Regulation on the Procedure of Requesting and Appointing a Lawyer for Deli-
vering Emergency Legal Aid

276 Art. 24 of the Regulation on the Procedure of Requesting and Appointing a Lawyer for Deli-
vering Emergency Legal Aid

277 Art. 67, para. 4, CPC.
278 Art. 67, para. 3!, CPC.
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The criminal investigation body or the court is not entitled to recommend
anyone a specific defender®”.

4.2.2. The Decision of the Suspect to Request Legal Aid

According to the CPC, the suspect has the right to defend himself/herself
in criminal proceedings®°. In practice, defendants rarely defend themselves;
traditionally they request the presence of a lawyer in all criminal cases. The
Explanatory Decision of the Plenum of the SCJ on the Right to Defence?' does
not refer in particular to the right to self-defence.

Waiving the lawyer means that the suspect/accused/defendant has
decided to personally defend himself/herself without any legal aid from a
lawyer. The request for a waiver of lawyer shall be attached to the case file?®>

In certain cases provided for by the law, to ensure a real defence of
individuals who, due to situations where they are not able to defend themselves,
the right to defence is no longer optional, but becomes a legal requirement
necessary for the purposes of criminal proceedings and legal aid becomes
mandatory®®*

Therefore, in such circumstances, the parties may no longer dispose of
their right to be assisted by a lawyer, but if they do not choose a lawyer, they are
appointed one who delivers state guaranteed legal aid. Legal provisions, which
impose mandatory legal aid for the particular cases, represent imperative
conditions for the validity of the acts carried out and any deviation from these
rules is sanctioned by absolute nullity?*

It is not permitted to waive the lawyer when it is reasoned by the
impossibility to pay for legal aid, or if it is dictated by other circumstances.

279 Decision of the Plenum of the SCJ of 24 December 2010 on the Practice of Applying the
Legislation for Ensuring the Right to Defence of the Suspect, Accused, Defendant and Con-
victed in Criminal Proceedings, no. 11, 24 December 2011; art. 70, para. 2, CPC.

280 Art, 64, para. 1, CPC.

281 Decision of the Plenum of the SCJ of 24 December 2010 on the Practice of Applying the
Legislation for Ensuring the Right to Defence of the Suspect, Accused, Defendant and Con-
victed in Criminal Proceedings. Available at: http://jurisprudenta.csj.md/search_hot_expl.
php?id=98

282 A pt, 71, para. 1, CPC.
283 Art. 69, CPC.
284 Art. 94, 252, para. 2, CPC.
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The criminal investigative body or the court has the right not to accept the
waiver of the lawyer in cases where his/her participation is mandatory?®>
The prosecutor through a reasoned decision decides upon the admission or
dismissal of the waiver of a lawyer. If the prosecutor or the court dismisses the
waiver of the lawyer by the suspect/accused/defendant, the appointed lawyer
delivering state guaranteed legal aid may not terminate his/her participation
in the case?®

The suspect, accused, defendant who waived the lawyer has the right, at
any time during the criminal proceedings, to invite a defender who will be
admitted from the moment he/she was invited or requested.

Both the Constitution of the Republic of Moldova and the CPC give
preference to the right to choose a lawyer to the persons who have this
possibility?® vis-a-vis the right to state guaranteed legal aid.

There is no right to choose an individual lawyer for the beneficiaries of
SGLA. The defendant may only choose between lawyers who are included in
the register of private lawyers delivering legal services on request (lawyers
providing state guaranteed legal aid). Even though the defendant may request
the appointment of a specific lawyer, the Territorial Office of the NCSGLA is
not bound by that request.

However, when assigning a defender, the Coordinator of the Territorial
Office shall take into account the applicant’s request to appoint a certain
defence lawyer, his or her degree of involvement in the enforcement of other
decisions on the delivery of legal aid, as well as other relevant circumstances®®.

The right is even more restrictive, and rightly so, for emergency cases of
legal aid, when lawyers are appointed according to the work schedule drawn
up by Territorial Offices by the end of each month for the following month. If
alegal aid lawyer is appointed, but the accused wants instead to be represented
by a private lawyer, the lawyer who provides state guaranteed legal aid must be
replaced by the private one, who is paid by the client.

285 According to art. 69, para. 1, p. 2-12, CPC.
286 Art, 67, para. 7, CPC.
287 Art. 26 of the Constitution and art. 17, para. 1, CPC.

288 Art. 27, para. 2 of the Law on State Guaranteed Legal Aid. Explanatory Decision of the Ple-
num of the SCJ on the Tight to Defence, 1998, also provides in p. 5, that the suspect/accused
has the right to request a certain lawyer only when he/she intends to sign a contract with this
lawyer.
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The criminal investigation body or the court shall request during criminal
proceedings that the lawyers’ office or the Territorial Office of the National
Council for State Guaranteed Legal Aid replace the chosen or appointed
lawyer in the following circumstances:

- ifthe selected lawyer cannot be present in case the suspect/accused is

arrested/apprehended, charged or interrogated;

- if the selected lawyer cannot participate in the proceedings for five
days from the moment of his/her notification;

- if the prosecutor or the court establishes that the lawyer providing
state guaranteed legal aid is unable to ensure efficient legal aid for the
suspect/accused/defendant®®.

In the two latter situations, the criminal investigation body or court
can suggest to the suspect/defendant that he/she invite another lawyer to
represent him/her. This is particularly necessary if the lawyer is not providing
an effective defence, as often clients do not understand their rights and their
expectations are therefore very low?®°.

A legal aid lawyer can also be removed from the criminal procedure if
the person that he/she defends has real reasons to doubt the competence or
good will of the lawyer, and submits a request for his/her removal from the
procedure®'. At the same time, this possibility may also leave space for abuse
by the criminal investigation body, particularly if it wishes to replace lawyers
who are too active and zealous. Further empirical research is necessary in
order to determine if this provision is misused in practice?*2.

289 Art. 70, para. 4, 5, CPC.

290 gq Cape, Zaza Namoradze, Effective Criminal Defence in Eastern Europe, Chisindu, 2013
(chapter on the Republic of Moldova written by Nadejda Hriptievschi), p. 195, available
in English: http://www.opensocietyfoundations.org/sites/default/files/criminal-defence-
20120604.pdf

21 Art. 72, para. 2, CPP.

292 g4 Cape, Zaza Namoradze, Effective Criminal Defence in Eastern Europe, Chisinidu, 2013
(chapter on the Republic of Moldova written by Nadejda Hriptievschi), p. 195.
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4.2.3. The Decision of the Apprehended Suspect Regarding
the Delivery of Emergency Legal Aid in Practice

Inthe case of Levav. Moldova (application no. 12444/05, jud. 15.03.2010)%2,
the first applicant complained that after having been apprehended by CFECC,
he was not initially allowed to be represented by a lawyer of his choice. Since
he did not have his diary, S.L. could not call his lawyer. Despite his insistence
on being assisted by the lawyer of his choice, his request was rejected and he was
offered the services of a lawyer appointed by the investigator. (§11) as concerns
S.L.s complaint that he was initially not allowed to be represented by a lawyer of
his own choice, the Court notes that he was in fact assisted by a State-appointed
lawyer in view of his inability to recall his lawyer’s phone number. Moreover, he
did not notify the investigator at the relevant time of any reason not to trust the
State-appointed lawyer, nor did he ask for an opportunity to have someone else
find his lawyer, as his son had done (see paragraph 15 above). More importantly,
S.L. did not submit that his statements made in the presence of that lawyer
had been obtained under some form of duress or that they had negatively
affected the course of the proceedings against him (see, mutatis mutandis and
a contrario, Salduz v. Turkey [GC], no. 36391/02, §§50-62, 27 November 2008).
In such circumstances, the Court finds that there has been no violation of S.L.’s
right to be represented by a lawyer under this head (§71).

The available statistical data shows that, during 2014, 2589 persons re-
quested state guaranteed legal aid, and 289 persons were assisted by lawyers of
their own choice?®*. The percentage of chosen lawyers is, approximately, 10,4%.

According to the Table no. 1, we can observe that apprehension of minors
takes place only in the proportion of 2,25% - 2,98% of the total number of
minors who committed crimes, while pre-trial detention is applied in relation
to minors in approximately 1,45% - 2,71% of minors who committed crimes.?*®

28 Jud. available at: http://justice.md/file/CEDO_judgments/Moldova/LEVA%20%28r0%29.
pdf

294 Report of the General Division for Criminal Investigation on actions carried out in trimester
IV of the year 2014 according to the provisions of the Human Rights Action Plan of GPI for
2013-2014, approved by the Order of GPI no. 146 of 22.11.2013.

295 Report of the Human Rights Center of Moldova on monitoring the pre-trial arrests applied
for juvenile, p. 16, available at: http://ombudsman.md/sites/default/files/rapoarte/raport_
monitorizare_2014.pdf



Statistical data on the situation of children in conflict and in contact with the law
for the years 2010 - 2013

Table No. 1
Period Number of minors who Number of apprehended Number of arrested
committed crimes minors minors
2010 1586 44/ 2,77% 43/ 2,71%
201N 1714 40/ 2,33% 25/ 1,45%
2012 1975 59/2,98% 43/ 2,17%
2013 1551 35/2,25% 24/ 1,54%
From the information posted on the webpage of the NCSGLA, statistical
data regarding minor children beneficiaries of state guaranteed legal aid**® we
can observe the following data in Table no. 2.
Table No. 2
201 Total 2012 Total 2013 Total 2013 Total 2014 Total
Semester | Semester ||
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© o © 0o s |28 = |28 s 128
S a S s 5 | 2% 5 | 2% S | =%
o o] @ ] o = < o = < Q = C
9 s o = > | 28 > |22 > | 23
c < c < & T C c < C s © C
| | :|st St St
i i fira] S fira] S firn] 9
27 1317 | 1344 16 1997 | 2013 21 1928 | 1949 16 1012 | 1028 19 1253 | 1272

91

According to the statistical data on delivering emergency state guaranteed
legal aid by Territorial Offices of the NCSGLA, minor children benefited from
emergency legal aid as follows: 2011%%7- 27 pers.; 20122%8 - 16 pers.; 2013%%° - 20
pers.; 20143% - 36 pers.

Analyzing the data on juvenile justice for 2011-2014 in Tables no. 1 and no.
2, we compared the total number of minors who were apprehended during

296 http://www.cnajgs.md/ro/date-statistice?page=1; the table is taken from this source
297 Available at: http://www.cnajgs.md/ro/date-statistice?page=4
298 Available at:http://www.cnajgs.md/ro/date-statistice?page=4
299 Available at:http://www.cnajgs.md/ro/date-statistice?page=2

300 Available at: http://www.cnajgs.md/ro/date-statistice?year=2014
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2011-2013 with the number of minors who benefited from emergency legal aid
in these years, and concluded that the percentage of cases where apprehended
minors had a lawyer of their choice was 32,5% in 2011; 73% in 2012, and 40%
in 2013. It can be noticed that apprehended minors rather preferred a lawyer
of their choice than did adults in the same situation. We suppose this is due to
the intervention of the parents in contracting a lawyer of their choice.

Practically, in none of the cases observed in the police commissariat
during 2014 was there a request from the apprehended person for delivery of
legal aid or a request to have a lawyer of his/her choice to conclude a contract
with. We did not observe cases of apprehension where the apprehended person
would be informed of his/her right to contact a lawyer of his/her choice. There
was a single exception. The criminal investigation officer told the suspect to
sign a declaration prepared by him regarding the lack of financial resources to
conclude a contract with a lawyer in order to be provided with one by the state.
The suspect signed the document®®'.

State guaranteed legal aid is provided ex officio, upon the initiative of
the police, without asking the suspect if he/she wants to contact a lawyer and
without informing him/her about his/her right to choose a lawyer. Relevant in
this regard is the case study 10P, where it was found that the person apprehended
for committing an offence was assisted by an ex officio lawyer, although the
parents of the apprehended also hired a lawyer on contract basis. This happened
because parents knew nothing of their son, who had been summoned to the
police at 12 p.m. and did not answer the phone for several hours3®.

301 Although he was not asked whether his parents could hire a lawyer for him. See Annex no. 2,
case study 23D recorded in the field diary of 27.07.2014.

302 At 18:00, a lawyer entered the Inspectorate, stressing that he is R.V.s lawyer and had been sum-
moned to the Inspectorate at noon. The front desk officer asked the officer of the guard unitif R.V.’s
apprehension had been registered. The answer was negative. Then the front desk officer checked
whether R.V. had entered the Inspectorate that day. In the respective register R.\V. was also not
found. The lawyer phoned R.V. and was told that R.V. is on the 5th floor of the Inspectorate. When
RV. came down, five minutes after the phone call, I witnessed the conversation between the lawyer
and R.V. The latter said that he had been interrogated by several investigation officers for about 4
hours in an office on the fifth floor on the circumstances of an alleged robbery committed a year
ago. One of the officers threatened to put him ,,in jail”. Only at 17:00, an ex officio lawyer came and
in his presence, he was heard as a suspect. After the public defender came, he received a note of
rights. After 20 min., R.V. and the lawyer contracted by his parents wanted to leave. Asked if the
copy of the order of recognizing R.V. as a suspect was handed to him, the lawyer said ,,no”, more-
over, he had not received any verbal information even about the deed R.V. was suspected of. Also,
R.V. mentioned that he could not communicate to his parents about his apprehension, he was not
informed of his right to have a lawyer of his choice and how that right could be brought into effect.
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“The right to a chosen lawyer is not sufficiently explained. Usually, a public
defender is immediately requested from the NCSGLA, but he/she is often late3°®”,
declared an interviewed lawyer.

In some cases of de facto apprehension, before de jure drawing up the
minutes, criminal investigation officers informally question the suspect, in
absence of a lawyer and without informing him/her about this right3*.

Several cases where people had been apprehended or brought by force to the
Inspectorate and questioned informally by the investigation officers, without
having been informed about their status and without having been assisted by a
lawyer were identified and observed®®. Even when being officially interrogated
as witnesses by criminal investigation officers, the apprehended persons did
not request assistance from a lawyer according to art. 92 of the CPC, probably,
also due to the fact that they had not been informed about this right.

In another case of contraventional apprehension, 6C, the police officer,
after having taken explanations of the committed offense and having drawn up
the minutes on establishing the contravention, explained to the apprehended
person that he has the right to hire a lawyer. The officer said that a lawyer could
cost him 2-3 thousand lei, and, therefore, suggested to pay the fine imposed as
a penalty within 24 hours, and in this case, the person would have to pay 50 %
of the amount, that is 50 MDL. The offender did not sign the minutes and did
not request a lawyer.

In other cases of contraventional apprehension (3C, 4C, 5C), the persons
were not verbally informed about the right to contract a lawyer, but the order
of actions undertaken by the police was the same: taking explanations, drawing
up the contravention minutes and recording the decision of sanctioning.

303 Interview IAG6.
304 Gee case 2Pn in Annexno. 2.

395 One of the authors of this study was able to talk to a person, A.I. who was 22 years old that
was standing on the fifth floor in the corridor, at around 11:00. He had been in the Inspec-
torate from 6am. He said that his rights had not been explained to him, and that he had no
lawyer and no apprehension minutes had been drawn up. He was interrogated by investiga-
tion officers who had apprehended him. At 11:30, the person apprehended in the morning
was led by an investigation officer from the fifth floor to an office of a criminal investigation
officer on the 3rd floor. When we asked the permission to attend, we received a refusal,
because ,,... it is not an apprehension. The person who was brought to my office will be heard
as a witness” said the criminal investigation officer. In about half an hour the interrogated
person came out accompanied by the investigation officer, who led him to the fifth floor. The
apprehended person left the Inspectorate at 13:30.
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After signing the explanations and the minutes, upon the police’s request, the
offenders also signed the back page of the report, where the rights (including
the right to a lawyer) and obligations are indicated in small, hard to read, letters.
In none of the cases of this category of offences, were the rights read out or the
explanation of the rights requested, and the police was not active in this respect.

4.24. Police and Lawyers’ Perspective on the Right to Legal Aid

All the interviewed police officers have agreed that it is necessary to ensure
the right to legal aid, because the law provides for the obligation of the lawyer to
participate during apprehension and interrogation of the suspect.

Especially, some underlined the importance of this right for observing the
rights of suspects®®; complying with the criminal procedural legislation; bringing
into effect the right to access to justice’®’; ensuring the right to defence®®.

Some of the police officers interviewed about the right to legal aid,
emphasized in their answers the quality of lawyers, especially those ex officio.
They considered that the importance of the right to legal aid is diminished
when the activity of the lawyer is formalistic:

- they play an important role, but the quality of their performance

differs from case to case3®;

- ifthe lawyer is from territorial office, the attitude might be formal*'°.

The formality of legal aid has also been noticed, given that sometimes
lawyers did not even address questions during interrogations of their clients
and, basically, did not intervene, with some exceptions, when the infringement
of the person’s rights was obvious.

According to the observations and informal discussions in the Inspec-
torate, often, police officers with more experience would have a more positive
attitude towards the right to legal aid. They recognized the benefits of the
lawyers’ presence, as this encouraged that procedures properly followed the
law. The presence of alawyer was seen as a protection for the police, a guarantee
that the detention and interrogation process was properly conducted and,

306 Interview IP12.

307 Interview IP11, IP12.
308 Interview IP5.

309 Interview IP6.

310 Interview IP14.
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therefore, could not be challenged later. However, they acknowledged that
they preferred passive lawyers because they did not want conflict situations,
which would complicate their work.

Interviewed lawyers stressed that the delivery of legal aid to detained
persons was a requirement of the law that must be efficiently realized, but
lawyers’ approaches and involvement differed from case to case. Some lawyers
said that most police officers involved in apprehending suspects considered
the participation of lawyers as a formality.

»The perspective of the police on the role of defence counsel during pre-trial
detention is, in my opinion, a rather formal one, and cannot, usually, concretely
influence this procedure®""”.

»For police representatives, during the apprehension stage, the lawyer
represents only a person who will come and sign some papers so that the criminal
proceedings are complied with. In case of apprehension, the pursuit of this
measure until the end is already decided by the criminal investigation body’s
representatives and negotiation in this respect in order to avoid apprehension is
rarely successful>'?”.

It has also been mentioned that the police attempts to diminish the role
of the lawyer in front of the apprehended persons and, in some cases, they
do everything possible not to provide an effective defence. There were also
views that demonstrate that the police were more prudent when the lawyer
was involved. ,,Everything depends on the lawyer, but, in general, the police try
to be more attentive to procedural requirements when a lawyer is involved. As
to the police perspective, I believe that participation of a lawyer has become the
norm for them, not a mere formality®*”.

Following analysis of interviews with police officers, lawyers and informal
discussions we can state that there are two types of officers: those who agreed
that lawyers play a legitimate role, and those who did everything possible to
diminish the importance of the lawyer and the delivered services, because they
considered that the presence of a lawyer prevents effective investigations. We
notice a general opinion among lawyers that, on the one hand, younger police
officers are more likely to be hostile to them. On the other hand, older officers
tend to adopt a benevolent and cooperative attitude within the limits of the law.

31 Interview IA1.
312 Interview IA2.

313 Interview IA5.
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Younger criminal investigation officers and investigative officers did not
acknowledge any benefit for the system generated by ensuring the right to
defence and that it might also work to their benefit. They were not trained in
this area and, therefore, did not understand the broader context of the rights
of suspects and how they could also strengthen the integrity of the criminal
proceedings and the legitimacy of their work. Officers with more experience
were more open to the rights of suspects and mentioned that they encouraged
suspects to seek legal aid.

Delivering Legal Aid to Persons in Police Custody

43.1. Access to the Information in the Case File
and Legal Aid — How They Interrelate

One of the fundamental components of the right to defence is the ability
to be informed about the procedural acts which affect the interests of the
defence and the evidential basis of the brought accusations. The value of this
right increases in cases of delivering legal aid to apprehended persons, because
the lawyer involved does not, practically, know anything about the case, when
he/she comes to the police to deliver legal aid to the apprehended person.

In the cases observed in 2014, the content of this right included the
possibility of the lawyer to read, study the documents of the case file and
obtain copies of the materials of the case file and, sometimes, take notes.

The first source of information were the criminal investigation officers, who
admitted the participation of the requested lawyer to provide emergency legal aid
in procedures related to apprehension, from the moment the lawyer confirmed
his/her powers in the respective case. They usually offered a very brief overview
on the facts, but not regarding the evidence in their possession. In principle, the
answers of criminal investigation officers to the question of providing information
and evidence®" were framed within relevant legislation and confirmed the facts
recorder by researchers in the Police Inspectorate during the observation period:

»1 have never provided evidence from the case file (copies of procedu-
ral documents where evidence is recorded) because it is a violation of the

314 Have you ever provided a suspect or his/her lawyer with information from the case file (evi-
dence administered by police)? How do you take the decision to provide information and
when to provide it?
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CPC3®. The evidence in the criminal case file shall not be disclosed to any of
the parties, because they represent the secret of the criminal investigation®'.
The materials shall be presented to the parties upon the termination of the
criminal investigation by the prosecutor®. Information from the case file
shall be disclosed only if there is no risk of hampering criminal investigation
or damaging the interests of the offended party'®”.

Practically, in all cases observed, the lawyer received from the criminal in-
vestigation officer copies of the order on initiation of the criminal investigation
and the apprehension minutes. Lawyers did not have to request that, providing
information was a standard procedural action, although, sometimes, lawyers
requested to be provided with additional materials. The information in the
minutes on reasonable suspicion does not meet the requirements of the law. One
lawyer mentioned in this regard that ,,Most often, the essence of the suspicion/
accusation is not clear (the date and place of the offense, concrete circumstances
are not indicated) in case of apprehension and the grounds thereof are ,,copied”
from the CPC, without being explained or related to the concrete case®®”.

Some criminal investigation officers declared: ,,I have always presented
a copy of the motion to initiate criminal investigation and a copy of the
complaint®®; I have informed the suspect only about those decisions which affect
his/her interests®®"”. In case studies 20P and 21P, the criminal investigation
officer presented to the lawyer the complaint of the injured party, which had
led to apprehension carried out at 14:50.

The client represented an additional source of information, especially
because in addition to the two documents (copies) received from the criminal
investigation officer, he had no access to the evidence on the allegations that
were made. However, the apprehended person communicated to the lawyer
certain de facto and de jure circumstances how he understood them and,
perhaps, how he wanted to have them presented.

315 Interviews IP1, IP2, IP3.
316 Interview IP8.

317 Interviews IP8, IP10.

318 Interview IP11.

319 Interview IA7.

320 Interviews IP1, P2, IP3.

32 1pterviews 1P7, IP8.
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Criminal investigators, in accordance with the law, not allowed the
defence at all the case materials available to criminal prosecution body in
the procedure for documentation of detention, in particular, other acts or
evidence of conditions, reasons and grounds for restraint.

Criminal investigation officers, according to the law, did not allow the
lawyer to have access to all materials of the case available to the criminal
investigation body when documenting apprehension, in particular, other
documents which represent material evidence of conditions, reasons and
grounds for apprehension.

Other evidence referred to is just voiced, without granting access to it and
without knowing certainly whether such evidence exists, due to the reason of
secrecy of investigation3*.

Lawyers of apprehended suspects were acquainted with the contents of
the minutes of hearing of their clients, because they witnessed the hearing,
which is according to the law. Information from the case file shall be provided
to the suspect or his/her lawyer, if the person has participated in the respective
actions as suspect or accused>*.

We might suppose that there is incriminating evidence with a certain
value. Lawyers might draw up certain conclusions, participating in the
hearing of the suspect, for example, considering the formulation of questions
by the criminal investigation officer. I have not provided lawyers and suspects
information from the case file, but during hearings I refer to certain evidence3**.

Because both the apprehension minutes and the minutes of the hearing
of the suspect are procedural documents which record specific factual
circumstances and how the legal provisions on apprehension and hearing
the suspect are observed, the defence counsel is entitled to intervene with
certain completions, clarifications and objections to what has been recorded
in those documents. Such intervention of the defence may impact the
subsequent development of the proceedings: challenge the illegal actions of
the police during apprehension; declaring the nullity of the apprehension
minutes; reducing the chances of prosecution to subject the apprehended
person to pre-trial detention after the expiry of the term of apprehension;

322 Interviews A2.
323 Interviews IP10.

324 1terviews Pe6, IP18.
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release of the apprehended person, recusal of the criminal investigation body
who documented incipient actions of the proceedings; punish persons who
committed abuses; inadmissibility to ground decisions of the prosecution and
sentences on the statements and other evidence which were illegally obtained.

In none of the cases observed, the lawyers intervened to the extent of their
powers on the circumstances of the fact, because, as mentioned, it was difficult
to create a well-documented picture of the deed committed by the suspect, in
lack of materials containing evidence supporting the defence.

Although, in the majority of the monitored cases, we observed several
violations of the rights of the apprehended suspect, lawyers were not active
even when the violation of apprehended persons’ rights was obvious.

Only in one case (14P) did the lawyer intervene with a request to the pros-
ecutor to verify the legality of his client’s apprehension3?. When the lawyer
insisted to have the exact place of apprehension indicated, the criminal inves-
tigation officer tore the apprehension minutes, included the necessary details
and printed another minutes on the same person. In this copy of the minutes,
the lawyer made written objections on the content, and then signed it.

As an exception from other cases, in case study 19P the lawyer took note
of the motion for ordering medical forensic expertise at the proposal of the
criminal investigation officer, who had acted according to the law, having the
right to recommend an expert and to address additional questions, but did not
exercise these rights.

The only evidence we provided was the forensic report®?, said one of the in-
terviewed criminal investigation officers. Providing the suspect and his defen-
der with the forensic report is another possibility, according to the criminal
procedural law, to take note of the evidence of the case file at a non-advanced stage
of criminal investigation. Obviously, not in all cases there are forensic investiga-
tions conducted or completed by the time when the suspect is apprehended.

Lawyers had the possibility to sometimes find out from the content of
the apprehension minutes about the existence of statements of the victim and
witnesses. But usually, they were not able to get to know the content of these
statements.

325 The criminal investigation officer expressly stated to the lawyer that he was always making
problems and that he would no longer ask for his participation in the criminal cases he was
conducting.

326 Interview IP4.
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Case study 19P was an exception, in which the lawyer had participated
in confrontations conducted between the apprehended client and two other
persons®?”. A lawyer involved in the confrontations carried out with his
client has possibility to also take note of the statements of other persons,
witnesses or the injured party. The initiative to carry out the confrontation,
usually, comes from the criminal investigation officer at an early stage of the
proceedings, when there are essential contradictions between the statements
of the apprehended suspect and the statements of other persons heard in the
proceedings. Lawyers did not request confrontations in the observed cases, at
least, immediately after hearing of the suspect, because they were not aware of
statements made by other persons. It was unnecessary for lawyers to request
confrontations, when their clients refused to testify.

The volume of information presented to the lawyers before client-lawyer
consultations, on the grounds of suspicion, circumstances of apprehension
and details of the case, represent an important factor that determines the
effectiveness of the right of access to a lawyer. In some respects, the lack
of disclosure of evidence to lawyers was detrimental to the effectiveness of
legal aid and the position of the suspect. For example, if the lawyers are not
provided with details about the credibility and the nature of evidence, as well
as clear information about the reasons and circumstances of the arrest, it is
difficult to argue in favor of the release of their client or recommend possible
reconciliation. Moreover, often lawyers have no choice but to recommend the
suspects to remain silent hoping to get more information disclosed, even if
silence seems not be in the interest of the client and may impact on the length
of detaining the suspect in police custody.

Failure to disclose information also affects the ability of the lawyer to
collect information from the client and deliver effective aid.

Those described above lead to the same conclusion reached two years ago
- the limited access to the case file is one of the main reasons why lawyers are

not particularly active during the pre-trial stage procedures?.

327 The researcher did not have the permission to be present at the confrontation. We found the
initiation of the confrontation strange, because the suspect had refused to testify when being
heard as suspect.

3284 Cape, Zaza Namoradze, Effective Criminal Defence in Eastern Europe, Chisinau,
2013 (chapter on the Republic of Moldova written by Nadejda Hriptievschi), p. 187, avai-
lable in English: http://www.opensocietyfoundations.org/sites/default/files/criminal-defen-
ce-20120604.pdf



101

4.3.2. Client-Lawyer Consultation

When and how long the consultation takes place. The term for consulta-
tions isa short period of time, as the lawyer, often never meets the suspect before-
hand and knows few details about the case. Consultations with apprehended
persons take place, practically, in all cases where legal aid is delivered. We have
noticed two cases®?

In the case study (1P) the lawyer had not had any confidential meeting
with the apprehended client and, in general, had not communicated with him
during the period of drawing up the apprehension minutes. The reason was
that the apprehended was sleeping during that time in the chair of the criminal

, which constitute an exception from the general finding.

investigation office, being, according to the observer, seriously inebriated. After
having been awakened by the police officer in order to sign the apprehension
minutes, the lawyer appeared and tried to explain his role, but the suspect fell
asleep again. The lawyer signed the apprehension minutes and left®*.

Consultation of apprehended persons always took place after the lawyer
had appeared and confirmed his/her powers to the criminal investigation
officer (by mandate, license card). The minimum period of consulting clients
was 10 minutes, but in no case did it exceed 20 minutes. In some cases the
lawyer was informed of the apprehension minutes before consulting his
client. In other cases, the consultation was followed by the taking note of the
apprehension minutes and hearing of the suspect. Almost always were the
consultations conducted until the hearing of the apprehended person by the
criminal investigation officer.

An interviewed lawyer said that he needs 30 minutes for counseling his
client before having him heard by the criminal investigation officer®'.

Given the fact that suspects had always been de facto apprehended by
investigative officers before they were conveyed to criminal investigation
officers, they had been interrogated on certain facts that served basis and
reason for apprehension, obviously, without having been consulted in advance

and without being assisted by lawyers.??

329 Interviews 1P, 16P.

330 The officer presented to the lawyer a conviction judgment, on the basis of art. 186, para. 2,
let. d), CP, of one year of imprisonement of the apprehended person, M.V. issued by the Cen-
tru Court, mun. Chisindu, stating that the reason for apprehension is absconding from the
enforcement of the sentence.

331 Interview IA4.

332 Case study 2P.
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The period of consultation was not limited in any of the cases. This could
have happened if the lawyer on duty had arrived late to the inspectorate and
the 3 hours term from the moment of drawing up the apprehension minutes
had expired®®. A lawyer mentioned in this respect that they were limited in
time to deliver a thorough consultation, especially, during the first meeting®*.

Confidentiality of meetings. In the majority of the monitored cases,
meetings with clients took place in the halls of the Inspectorate because
»usually, there are no normal conditions to conduct a consultation in the
corridor®>”.

In case of consultations in the corridor, neither the lawyer, nor the suspect
requested a special room. We noticed that during the consultations in the
corridor there were several people, police dressed in uniform and in civilian
clothes and others who had come to the Inspectorate for various reasons.
Most often, they were at a distance where their discussion could be overheard
by others. Criminal investigation officers, who participated in the de facto
apprehension of the suspect consulted by the lawyer, or those officers who
were bringing the apprehended into the office of the criminal investigator,
after the arrival of the lawyer would spend some minutes around this office®*.
Sometimes they would intervene with some comments, questions or responses
addressed to the lawyer and the client. There were cases when the lawyer or
his/her client would address these policemen with certain questions regarding
the factual and legal circumstances of the apprehension.

In the case study 16P, the lawyer did not have confidential consultations
with the client. He was against any of the researchers to be present in any
action related to his client’s apprehension, because it is a specific case and a
foreign citizen is apprehended.

333 Calculated from the moment of the de facto apprehension.
334 Interview 1A3.

335 Interview 1A3.

336 Case study 14P.

337 The researcher had this certainty, because he was next to the office where the suspect was
located in the moment when the latter was brought by the criminal investigation officers.
The lawyer showed up later and did not allow the researchers to be present neither during
the documenting of the apprehension nor during any other procedures. For the benefit of the
research, I waited a few steps away from that office for about an hour, until the lawyer went
out. The researcher learned from the criminal investigation officer, who was in that office,
that the apprehended had been interviewed as a suspect.
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A lawyer expressed his concern regarding the manner in which
confidentiality of consultations was observed. In general, lawyers’ access to
apprehended suspects when located in police inspectorate, is unhindered, yet
there is no certainty as to the confidentiality of the client-lawyer consultations®®.

Although he invoked the lack of conditions, the problem is lack of space for
bringing these rights into effect within inspectorates®®®. In two cases the client-
lawyer consultations took place in separate rooms where only they were located34°.

It was found that providing the suspect with information about his/
her rights was carried out when the lawyer requested to be allowed to meet
his/her client. It was noticed that the CIO announced the suspect about his
rights, including about the right to consult a lawyer before making statements,
only after the researcher proposed the beneficiary to have a meeting and
confidential discussions within the research®*.

Thus, the criminal investigation body had not provided conditions for the
confidential meeting between the apprehended person and his lawyer until the
first hearing, although there are conditions and possibilities in this respect®*.

Collecting information from the suspect and taking note during the con-
sultations. There was no perseverance noticed on the part of lawyers to collect
enough information from the client in order to deliver qualitative legal aid. Law-
yers were, usually, starting the consultations by asking the suspects if they knew
the reasons for their apprehension. Almost in all monitored cases, the lawyer
asked the client about the deeds which constituted reason for apprehension.

In their turn, the lawyers informed the suspects about the information
made available to them by the police before asking them explanations on such
information.

Lawyers did not show much interest in describing the facts from the
suspect’s perspective, dedicating very little time to allowing the suspect to
speak freely, and rarely stopped them to clarify details. Sometimes this would
create a real tension concerning the role of the lawyer, whereas sometimes
suspects were cautious (which is understandable) with the lawyer (which

338 [nterview IA1.
339 Interview 1A5.
340 The lawyer did not agree that the researcher be present in these cases.
341 Interview 1A3.

342 There is an office in the inspectorate designed for criminal investigation actions, which are
to be carried out with apprehended persons and an office for minors.
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usually just met him for the first time), and they were not willing to open up
in communication with the lawyer.

The lack of trust towards the lawyer was induced by the police: they
are first manipulated by the CIO, which leads to the fact that sometimes
beneficiaries mistrust lawyers®3, and determines the apprehended persons to
be more reserved in the communication with their lawyers.

Out of the ten interviewed lawyers, only two indicated that they were
interested to get information on client’s rights, by the moment of coming to
the police.

One lawyer reasoned the opportunity of consulting the apprehended client
in the following manner: ,,it is dictated by the need to know why he was brought
to the inspectorate, to find out if there was physical or psychological force applied
to him, and consult him about further behavior during the concrete procedural
measure that is to take place®**”. ,I gather evidence about the illegal apprehen-
sion, if there was illegal apprehension and other illegal actions of the police®*.”

Clients were virtually always asked about previous convictions presumably
to determine how familiar they were with the detention procedures. Lawyers
did not show interest in the observance of their clients’ rights from the moment
of physical apprehension to the arrival into the inspectorate, but sometimes
wondered if they had been beaten, in case they noticed visible traces3#.

For lawyers the most common approach was to check if their clients had
given statements before and what the content was, but did not check whether
they had been told about their rights before or during the interrogation process.

Basically, in none of the monitored cases made the lawyer notes during
consultations with his client.

Explaining the role of the lawyer. Often lawyers told the suspect that the
lawyer-client consultation and everything that the suspect tells the lawyer is
confidential. This is an important step to gain trust of the suspect and is an
issue guaranteed by the Directive on the Right to Access to a Lawyer. Lawyers
mentioned that the payment for their services would be made by the state.
When asked by clients, lawyers replied that they could not promise their release

343 Interview IA3.
344 Interview IA1.
345 Interview IA4.

346 The lawyer noticed a scar on his client and wondered about its origins in the case study 21P.
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and investigation in liberty or discontinuing criminal investigation, because
these decisions were within the competence of the criminal investigation
officer and the police. Defenders also informed their clients that they would
attend the interrogation of the apprehended person, but during this action
they would not be able to communicate freely, it was, therefore, necessary to
adopt a conduct strategy. Lawyers did not inform them about the rights of
the lawyer and his involvement in procedural actions carried out with the
apprehended person.

The possibility of summary proceedings or a plea bargain agreement
was also addressed even when suspects made no confession to the lawyer or
indicated that they had not committed the crime. However, the lawyers did
not explain the suspects the various stages that would follow, in a broader
procedural context.

Explaining the apprehension procedure. Once they had collected
information from the suspect, some lawyers continued to also tell them about
probable procedure regarding the interrogation, length of apprehension,
suspect’s potential arrest at the request of the prosecutor and the final outcome
of the case, reminding them of their right to silence. The interviewed lawyers
stated that explanations provided to the suspect about his/her legal rights and
the procedure to follow, is an important function of the consultation. In the
light of the stress of arrest and detention, they discovered that the suspects
often did not realize for how much time they could be apprehended and had
little knowledge of the procedures involving the prosecutor or the investigative
judge. Although they had signed the document notifying them of their rights,
the suspects did not know that they had been notified about their rights and,
thus, had no understanding of those rights**

During the apprehension stage, the lawyer has a very important role in
explaining the reasons for apprehension, as well as its legality**®

Lawyers treated differently those who had previous experience of
detention and interrogation by the police. These suspects ,,re-offenders” were
considered to be informed about the system and not in need of consultancy
to the same extent as first time suspects. While it is true that such suspects

347 In at least one case, the document of notifying about the rights was not ready when the
lawyer requested it. It is clear that it was not ready at the moment mentioned in the official
documents.

348 Interview IP13.
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are familiar with legal procedures of detention, such an approach resembles
a model of counseling with a ,,single measure for all.” The lawyers’ approach
was an excessively routine-like model of delivering legal aid.

Requesting services of an interpreter. We did not observe a large number
of cases involving foreigners or people who did not understand the Romanian
language, but of the ones monitored, we saw lawyers who were not proactive in
representing their clients’ interests by ensuring the presence of an interpreter.
In the case of apprehending a Turkish citizen, no interpreter was requested,
because the apprehended person would understand Romanian3** We managed
to talk to the detainee in Romanian, with his consent, about the circumstances
of apprehension, and found that he did not understand the legal terminology.

The lawyers did not recommend the suspect to request an interpreter
and did not themselves request the police in case the apprehended person did
not know the Romanian language®°. In the cases that we monitored, there
was no attempt made to have an interpreter appointed for suspects whose
Romanian was very poor. The lawyer would ask a Russian-speaking suspect if
he understood the Romanian language and if the answer was negative, than the
lawyer would speak Russian with his client. In such cases, the lawyer would not
request an interpreter even if he did not know very well some legal terminology.
Some criminal investigation officers communicated with the apprehended
persons in a distorted Russian language, helped and corrected by lawyers. The
apprehension minutes in Russian was also filled in with the help of the lawyer3s'.

4.3.3. Lawyers’ Perspectives on their Role

Just as the police’s attitude towards the rights of the suspects can help
those to become more or less effective in practice, the manner in which
lawyers perceive their own role is also crucial in terms of how they address the
delivery of legal aid in police custody. Research has shown that there is often a
gap between the lawyers’ speech on the importance of the rights to defence on
the one hand, and their own capacity (and even desire) to make those rights
effective, on the other hand2.

3% Interview 16P.
350 1nterviews 19P, 20P, 21P.
351 Interviews 20P, 21P.

352 See p. 4.3.3 of the present Report.
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The presence of the lawyer in the Police inspectorate is a signal to the police
that the suspect has a lawyer who is defending his/her rights and is not left
on his/her own. The police officer is required to observe these rights, because,
otherwise, there is the risk of being held liable®3. Starting from the moment of
the arrival of the lawyer to the inspectorate, the police change their tactics,
observing, at least, formal procedures prescribed by the law in respect of the
apprehended persons.

Lawyers complain about the actions of the police in respect to their clients
until their arrival and the first meeting with the client, doing everything
possible to oppose an effective defence, which diminishes their role.

They know it is necessary, but they minimize our role prior to the arrival of
the lawyer to the beneficiary3*

Ifthe police have enough evidence, there is no reason to enter in a conflict with
the defence. However, the situation is opposite in case of lack evidence, they try
not to inform him/her of the right to a lawyer of his/her own choice, influencing
the person to waive the competent counsel who challenges violations and use
strategies for removing the competent lawyer from the proceedings, etc.3>>.

Suspects are not always informed about the existence of this right. Especially,
if explanations are taken from the person without informing him/her about the
existence of the suspicion against him/her and without informing him/her, in
general, about rights®3.

The problems mentioned above confirm that the lawyer’s efficiency
depends on the time offered and the moment of appearing before the client.

The earlier the beneficiary is delivered qualified assistance, the higher his/
her chances for effective protection of his/her rights are®>’.

While lawyers understand the importance of their role and signaled
vicious working practices with apprehended clients before the lawyer appears
at the police, the researchers could not identify approaches and effective
actions of lawyers to reduce abuses by the police33.

353 Interview IAL.
354 Interview IA3.
355 Interview IA8.
356 Interview IA7.
357 Interview IA3.

358 The only exception is the case study 14P.
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A lawyer referred to her personal performance, considering it quite good
and proactive: ,,I am personally known as an uncomfortable lawyer because I
ask and insist on an active role of the criminal investigation officer in providing
an office for confidential meetings with the client prior to any procedural
actions. Similarly, I request the presence of a translator and medical assistance,
if needed, ensuring the right to communicating by telephone to the relatives of
the suspect about the apprehension, submit objections and complaints in case of
any violations of the apprehended persons’ rights>®.

The same lawyer underestimated the role of public defenders, on the basis
of what had been communicated by the criminal investigation officer. On the
other hand, the criminal investigation officers told me that I ensure punctuality
and compulsory attendance at any request, things that many ex officio lawyers
do not offer>®°.

The opportunity of consulting the apprehended client is dictated by the
need to know why he was brought to the inspectorate, to find out if there was
any physical or psychological force applied, and consult him about prospective
behavior in carrying out the concrete procedural measure which is to take place®®'.

Another lawyer believes that the presence of the lawyer makes criminal
investigation officers more responsible in handling criminal cases and carrying
out procedural actions only in the presence of the lawyer, explaining the
right to have confidential conversations with the defence counsel before the
interrogation®®% the client is not blackmailed or forced to confess something
against himself*®.

What is more, lawyers believe that they contribute to ensuring procedural
compliance and securing observance of the procedure and preventing abuse®**
as well as providing psychological and moral support to the apprehended
person who is stressed because of the limited individual freedom and who is
worried about his/her safety®®.

359 Interview 1A6.
360 Interview 1A6.
361 Interview IAL.
362 Interview IA8.
363 Interview IA8.
364 Interview 1A2.

365 Interview IA2.
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Based on the materials and practices observed, the researchers have explo-
red the lawyers’ perspectives regarding their own role - how they understand
the nature and scope of the criminal lawyer’s role in advising suspects, the
factors that constitute and constrain this role, and the extent to which lawyers
themselves act to limit the nature of the delivered advice and assistance.

The research suggests a number of factors that determines the role of the
lawyer in advising the suspects during police custody. In addition to poor
remuneration, lawyers are constrained in different ways by the legal framework
according to which they operate and their limited access to information about
evidence regarding the suspect.

434. Police Perspectives on the Role of the Lawyers

There is no common perspective of the police on the role of criminal
defence lawyer during police custody. It varies from case to case. Opinions
differ. Some see lawyers as opponents of the police investigation, with a reduced
role in criminal proceedings; others consider them useful for the police.

At the phase of apprehending the suspect, the lawyer has a very important
role in explaining and informing him/her of his/her rights and obligations®se.
Some of police officers mentioned certain weaknesses in the mechanism of
guaranteed state legal aid, especially during nightime.

When it comes to ex officio lawyers, there are big problems. When requesting
a defender during night time, in case of an apprehension, I have personally
faced problems of failure to appear, not answering the phone, which leads to the
expiry of the apprehension period®®.

We have not identified any cases of lawyers being late or absent, at least, in
cases which were documented as criminal apprehensions.

An investigation officer expressed his dissatisfaction with the attitudes of
lawyers in some cases: I think that at the stage of the suspect’s apprehension, in
order to be paid for the delivered services, some lawyers mislead the person who
already wants to cooperate with criminal investigation or the ascertaining body.
The lawyer recommends this person to refrain from statements*®®. Perhaps in
this case the officer did not refer to ex officio lawyers.

366 I nterview IP13.
367 Tnterview IP8; similar answers were provided in IP10, IP14, IP17, IP19, IP20.

368 Interview IP17.
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It was surprising that a few interviewed police officers told about some
irresponsible practices of lawyers who are guided by formalism, specifying
that it was characteristic for ex officio lawyers. In most cases, the presence of
the lawyer is a formality*®®; In some cases it is formal?®; If the lawyer comes
from the NCSGLA, his/her attitude may be formal®”'; There were opinions that
the lawyer’s role during criminal proceedings depends on his craftsmanship3”2.

However, very few officers shared the lawyers’ view about their function
as the one which increases the integrity of the criminal investigation and,
thus, contributing to reaching the objectives of the police.

The majority of police officers considered that the suspect’s lawyer acted
inconsistently. The main difference was between those who believed that this
was destructive for the procedure and those who believed that in practice,
despite the ,,complications” arising in their activity with the intervention of
lawyers, the participation of a lawyer legitimizes their actions, and the law
does not allow for deprivation of the apprehended persons of this right. Both
categories agreed that lawyers were passive and had a standardized approach
in each case, and that they were able to predict lawyers’ actions both in relation
to an apprehended client and police officers.

According to a lawyer, the police are more comfortable to work with an ex
officio lawyer®™®, because these are often passive.

369 Interview IP7.
370 Interview I1P20.
371 Interview IP14.
372 Interview IP2.

373 Interview 1A4.
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Hearing the Apprehended Suspect
and the Right to Silence

Importance, Evidential Value and
Admissibility of Suspect’s Statements

Criminal proceedings, both the phase of criminal investigation and
the examination of the case, are inconceivable without interrogating the
suspect (later the accused and defendant), around whom the entire activity
of the parties is concentrated, as a potential source of the most extensive
and useful information for the case. The suspect, accused and defendant are
sources of evidential information just like the witness and the victim. The
statements of the suspect, accused, defendant are written or oral information
submitted by them during the hearing as provided in the CPC regarding the
circumstances that served as grounds to recognize them in that capacity and
other circumstances of the case that they are aware of*”. According to their
procedural nature, the suspect’s statements, as well as the statements of the
accused are, on the one hand, sources of evidence, on and, the other hand,
their means of defence.

Among the evidence provided for in article 93, para. 2 of the CPC the
statements of the suspect, accused and defendant are also are mentioned. The
basis of their statements could, usually, represent the personal perception
of the combination of circumstances and facts of legal significance, to be
established in order to solve the criminal case.

The official aims of interrogating the suspect are not expressly provided for
in the CPC, but they can be deducted by comparing the provisions governing

374 Art. 103, para. 1, CPC.
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the hearing of the suspect®”* with the content of certain general norms of the
CPC?8, and, namely, establishing the following:

the circumstances which represented grounds for attributing this
capacity to the person;
other circumstances of the case known to him/her .

Taking into account the fact that the CPC sets the circumstances which are
to be established during the criminal proceedings (factum probandum)3”” we may
conclude that in case of hearing the suspect the following facts shall be proven:

1) facts related to the existence of the elements of a crime and any
circumstances excluding the criminal nature of an act;

2) circumstances provided for in the law that either mitigate or aggravate
the criminal liability of the perpetrator;

3) personal data characterizing the defendant or the victim;

4) the nature and extent of the damage caused by the crime;

5) the availability of goods to be used or that were used for the
commission of the crime or that were obtained by crime irrespective
of whom they have been transmitted to;

6) all the circumstances relevant to setting a punishment.

In cases with minor suspects, the following shall be additionally

established:3"®

1) the age of the juvenile (date, month and year of birth);

2) the conditions in which the juvenile lives and is educated, his/her level

of intellectual, volitional and psychological development, peculiarities
of his/her character and temper, his/her interests and needs;

375 Art. 103, para. 1, CPC.

376 According to art. 19, para. 3, CPC, the criminal investigation body must take all measu-
res provided for in the law to ensure a comprehensive, complete and objective investigation
of the circumstances of the case, to identify the circumstances that prove the guilt of the
suspect/accused/defendant or that discharge that guilt and to identify any circumstances
that mitigate or aggravate their liability. The prosecutor and the criminal investigative body
shall, within the limits of their competence, initiate a criminal investigation if they are infor-
med in the manner set forth in this Code about the commission of a crime and shall underta-
ke the actions necessary to determine the criminal act and the guilty person. (art. 28 para. 1,
CPC). The object of a criminal investigation is to collect evidence necessary to confirm the
existence of a crime, to identify the perpetrator, to determine the need to send or not to send
a criminal case to court according to the law and to establish the liability of the perpetrators.
(art. 252 para. 1, CPC).

377 Art. 96, CPC.
378 Art. 475, CPC.
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3) the influence of adults or other juveniles on the juvenile;

4) the reasons and conditions that contributed to the commission of the

crime.

The suspect or the accused are not bound, but have the right to provide
information. The apprehended person shall be heard if he/she accepts to be
heard.?” The suspect is entitled to: give or refuse to give testimony.® This right
is repeated and developed in para. 4 of the same article: The suspect has the
right to testify or refuse to testify, being informed that in case he refuses to testify
there is no negative consequence, and if he makes statements, they could be used
as evidence against him.

The suspect cannot be forced to testify against himself/herself or against
his/her close relatives, or to confess his/her guilt and cannot be held liable
for refusing the make these kind of statements.?®' Examining a person as a
witness if certain evidence is available indicating that he/she committed a
crime shall be prohibited?®2.

Usually, the suspect is not liable for false statements, except where he/
she has made an intentionally false accusation that the offense had been
committed by a person who did not have anything to do with the commission
of the crime and for false statements made under oath3®.

Suspect’s statements represent a distinct type of evidence.?® No evidence
has a pre-defined value for the criminal investigation body or court.?®
There is no exception in this regard. Therefore, the suspect’s statements have
no advantages or privileged evidential value compared to other evidence
administered according to the law.

Statements of the suspect or the accused can be obtained not only within
the hearing, but also during their confrontation with other participants of the
proceedings (victim, witness). What is more, the statements of the suspect,
accused have an evidential value in examining and clarifying statements on

379 Art. 103, 104, 167, para. 4, CPC.

380 According to art. 64, para. 2, p. 10, CPC.
381 Art. 21, CPC.

382 prt. 63, para. 7, CPC.

383 Art. 64, para. 4!, CPC.

384 Art. 92, para. 2, p. 1) CPC.

385 Art. 101, para. 3, CPC.
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site and presentation for recognition (when certain persons or objects are
presented to the suspect or the accused for identification)?®s.

An admission of guilt by a person suspected or accused of the commission
of a crime may substantiate a charge only to the extent it is confirmed by facts
and circumstances resulting from the body of evidence available in the case3®’.
Even if the suspect or the accused pleads guilty, the criminal investigation
body is obliged to take all measures provided for by the law in order to fully
and objectively investigate all aspects of the circumstances of the case to
establish the truth®,

The data communicated by the suspect, accused, defendant cannot
serve as evidence if it is based on information whose source is unknown. If
the suspect’s statements are based on the statements of others, it is necessary
for these people to be heard. Admissibility of information communicated by
the suspect is decided by the criminal investigation body, ex officio or at the
request of the parties or, as the case may be, by the court3®.

The statements of the defendant made during criminal investigation may
be read out, and the audio and video recordings of such statements may be
played at the request of the parties in the following instances:

- when there are essential contradictions between the statements made

during the hearing and those made during the criminal investigation;

- when the case is tried in the absence of the defendant. The same rule

shall apply to reading out the statements of the defendant previously
made before the court or the investigative judge if the latter informed
him/her about the possibility of them being read out in court3®.

Thus, the suspect’s statements during the pre-trial phase may be read out
in court only after he/she has presented evidence to the court, and it became
obvious that there are essential differences between the statements, and one of
the parties requests the court to read out the statements made during the pre-trial
phase. The Moldovan practice also suggests that when the defendant chooses to
remain silent during the court hearing on the merits of the case, the prosecutor

386 Suspect’s statements in this case shall focus on individual peculiarities of the persons or ob-
jects, as well as on the circumstances in which they had been perceived before the initiation
of the criminal investigation.

387 Art. 103, para. 2, CPC.
388 Art. 254, para. 2, CPC.
389 Gee art. 347, para. 3, CPC.
390 Art. 368, CPC.
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may ask the court to allow the reading out of statements made during pre-trial
phase, without depriving the defendant of the opportunity to make statements at
a subsequent stage, if he/she so decides. All the evidence managed in a criminal
case shall be comprehensively, completely and objectively verified®".

During criminal proceedings, no one may be subjected to torture or to
cruel, inhumane or degrading treatment; no one may be detained in humi-
liating conditions; no one may be forced to participate in actions that under-
mine human dignity®®.

In the course of criminal proceedings, no one shall be physically or
mentally abused, and any actions or methods that jeopardize the life or health
of a person, even with his/her consent and that endanger the environment
shall be prohibited. A detainee or a person subject to pre-trial detention may
not be subject to violence, threats or methods that would affect his/her ability
to make decisions or to express his/her views3%.

The following cannot be accepted as evidence in the criminal proceedings,
and, therefore, are excluded from the case file and cannot be presented in
court and serve as basis of sentence or other court decisions:

1) information obtained by application of violence, threats or any other

constraint measures, by violating the person’s rights and liberties;***

4) information obtained by a person who has no right to carry out

procedural actions in a criminal case;

8) information obtained with essential violation of the CPC by the

criminal investigation body;

11) information obtained by provocation, facilitation or encouraging the

person to commit a crime;

391 Art. 100, para. 4, CPC.
392 prt, 10, para. 3, CPC.
393 Art, 11, para. 9, CPC.

394 gee the Decision of the Extended Criminal Board of the SCJ of 19 March 2013, Case file
no. 1ra-48/13, available at: http:/jurisprudenta.csj.md/search_case_lawp.php?id=33 . The
defence invoked the case of Vetrenco v. Moldova, jud. of 18 May 2010, meaning that neither
the indictment nor the decisions of the courts addressed the defendants’ version of having
been ill-treated and forced to declare during criminal investigation that both of them had
murdered the victim, each of them having stabbed the victim with a knife once.
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12) information obtained by promising or offering an advantage prohi-

bited by law.

Thus, the ECtHR, in its judgment of 16.12.2008, in the case of Levinta v.
Moldova, §100, application no. 17332/03, reiterated that, since the applicants in
the present case have been subjected to torture, the Court considers it unnecessary
to determine the extent to which the domestic courts relied on evidence obtained
as a result and whether such evidence had been determinant to the applicants’
conviction. The mere fact that the domestic courts actually relied on evidence
obtained as a result of torture rendered the entire trial unfair®®>.

The Purpose, Functioning and Regulation
of the Hearing of Suspect and the Right
to Silence; Compliance with ECHR Standards

The domestic legislation provides for both the right to silence, and the
right not to testify against another person, while the ECtHR jurisprudence
establishes that, based on the guarantees provided for by art. 6 para. (1), the
person charged with a criminal offence is not required to actively co-operate
with the judicial authorities®. Obliging the person to testify, which might be
self-incriminating is contrary to art. 6 ECHR3"".

Thus, the apprehended person cannot be forced to testify against himself/
herself or to plead guilty. A person to whom a criminal investigative body
suggests making revealing statements against himself/herself shall be entitled
to refuse to make such statements and may not be held liable for this?*%. The
apprehended person is informed about the right to silence while being informed
about the apprehension minutes and being handed out the information about
procedural rights. In the case of Turcan and Turcan v. Moldova, ECtHR found
that ,,the Court is particularly struck by the reasons for D.T.’s detention starting
on 8 November 2005, namely that he refused to disclose to the prosecution the

395 jud. available: http:/hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-112868
3% ECtHR, Yagci and Sargin v. Turkey, 08.06.1995, §66.

397 ECtHR, Saunders v. United Kingdom, 17.12.1996, §67-76, http://hudoc.echr.coe.int/sites/
eng/pages/search.aspx?i=001-58009#{“itemid”™:[“001-58009”]}

398 Art. 21, CPC.
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names of witnesses who could prove his innocence at trial. It considers that this not
only cannot constitute a ground for detaining a person, but it is in breach of the
right of the accused to remain silent as guaranteed by Article 6 the Convention®®.

Thus, the CPC provides that, before the apprehended person makes his/
her statements, the criminal investigation body must inform him/her about
the following*®:

1. the right to make statements or to refuse to make statements;

2. the fact that if he/she refuses to make statements, he/she shall not be

subject to any unfavorable consequences;

3. that in case of testifying, these statements could be used as evidence
against him/her;

4. that the accused or the defendant shall not be liable for his/her testimony
unless he/she makes a deliberately false accusation that the crime has been
committed by a person who, in fact, was not related to the commission of
the crime, and if he/she makes false testimony under oath;

5. that the exercise or waiver by the accused or the defendant of the
rights granted to him/her may not be interpreted to his/her detriment
and may not have unfavorable consequences for him/her.

An admission of guilt by a person suspected or accused of the commission
of a crime may substantiate a charge only to the extent it is confirmed by facts
and circumstances resulting from the body of evidence available in the case*".

As to the interrogation of the apprehended person, the Criminal Procedure
Code provides for some basic rules. Thus, the suspect is heard only in the
presence of a lawyer, immediately after the apprehension. It is not allowed to
hear a suspect who is tired or during nighttime*®. If the suspect, accused is
unable to meet for the interrogation, the criminal investigation body shall hear
him/her at the place of stay.

According to the domestic legislation, before the interrogation, the CIO shall:

(1) identify the apprehended person*®;

399 ECtHR, Saunders v. United Kingdom, 17.12.1996, §67-76, http://hudoc.echr.coe.int/sites/eng/
pages/search.aspx?i=001-58009#{“itemid”:[“001-58009”]}

400 ECtHR, Saunders v. United Kingdom, 17.12.1996, §67-76, http://hudoc.echr.coe.int/sites/eng/
pages/search.aspx?i=001-58009#{“itemid™:[“001-58009”]}

401 ECtHR, Turcan and Turcan v. Moldova, §51.
402 Art. 64, CPC.
403 Art, 103, para. 2, CPC.
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(2) explain the essence of the suspicion and the right to silence and
prohibition against self-incrimination;

(3) ask if he/she accepts to testify regarding the incriminated suspicion/
accusation;

(4) ask, in case the suspect/accused agrees to make statements, if he/she
admits the imputed suspicion or charge and propose that he/she
provide written explanations thereon. The incapacity to write or the
refusal of the suspect/accused to personally write a statement shall be
recorded in the transcript by the interrogating officer;

(5) begin the interrogation of a suspect/accused/defendant with reading
or reminding him/her of previously made statements;

(6) interrogate each suspect/accused separately. The interrogation officer
shall undertake measures to prevent communication between
suspects/accused persons summoned in the same case;

(7) record the statements of the suspect/accused in the interrogation
minutes*®.

The length of an uninterrupted interrogation cannot exceed 4 hours, and

the length of the interrogation conducted on the same day cannot exceed 8
hours*®. In the case of seriously ill persons, the length of interrogation shall
be determined by taking into account medical doctor’s instructions.

There are situations when the person initially summoned as a witness is
heard as a suspect. In the practice of the Republic of Moldova, these situations
leave room for abuses, particularly, in terms of ensuring the right to silence.
Moreover, the ECtHR case law has determined that in such circumstances the
person is also entitled to silence. Therefore, in the case of Brusco v. France, the
applicant suspected of having instigated to commit an assault, was apprehended
and then questioned as a witness after which he had to take an oath. According
to the Court, he was not just a witness, but was, in reality, subject to ,,criminal
charges” and, therefore, enjoyed the right not to incriminate himself and to
remain silent. This situation was aggravated by the fact that Mr. Brusco was
assisted by a lawyer only twenty hours later after having been apprehended. If

404 Unless upon the interrogated person’s request in urgent cases, which shall be reasoned in the
interrogation minutes.

405 The CPC provides that the person conducting criminal investigation before hearing the
suspect/accused, asks his/her name, date, month, year and place of birth, clarifies his/her
citizenship, education, military status, civil status and the persons he/she is supporting, his/
her occupation and domicile and any other information necessary to identify the person in
the respective case.
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his lawyer had been present, he could have informed Mr. Brusco about his right
to remain silent*®. Also, the ECtHR has found that persons being questioned
by the police, other than suspects, must be assisted by a lawyer during the
interrogation if they become persons suspected of a crime*®”.

Moreover, the domestic law provides that the information obtained through
violence, threats or other means of coercion, violation of rights and freedoms
cannot be accepted as evidence and, therefore, is excluded from the case file,
cannot be presented in court and cannot represent the basis of the sentence or
other court decisions*®®. The information submitted by the suspect/accused,
cannot serve as evidence ifit isbased on information whose source is unknown*®.

Thus, the national legislation is, to a great extent, in compliance with the
ECHR standards on observing the right to silence.

Standards and Legal Requirements on the Role of the Lawyer
during the Interrogation of the Apprehended Suspect

The Directive 2013/48/EU of the European Parliament and of the Council of
22 October 2013*° on the Right of Access to a Lawyer provides that every suspect
is entitled to have his/her lawyer present during interrogations and ,effectively
participate”,*"" but does not further articulate their role*?. The directive is
consistent with, but does not develop the ECtHR case law, which suggests that the

406 Art. 104, CPC.

407 The suspect, accused, defendant has the right to a break of up to 20 minutes during 4 hours
of interrogation.

408 ECtHR, Brusco v. France, 14.10.2010, para. 44-55, http://hudoc.echr.coe.int/sites/eng/pages/
search.aspx#{“itemid”™:[“001-100969”]}

409 ECtHR, Alexandr Zaichenko v. Russia, 18.02.2010, para. 52-60, http://hudoc.echr.coe.int/
sites/eng/pages/search.aspx?i=001-97346#{“itemid:[“001-97346”]}

410 Art. 94, (1)(1), CPC.
41 Art. 103, CPC.

412 Directive 2013/48/EU of the European Parliament and of the Council of 22 October 2013
on the right of access to a lawyer in criminal proceedings and in European arrest warrant
proceedings, and on the right to have a third party informed upon deprivation of liberty and
to communicate with third persons and with consular authorities while deprived of liberty,
published in the Official Journal of the European Union, part I, L 294 of 06.11.2013, available
at http://eur-lex.europa.eu.
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mere presence of a lawyer at an interrogation is not sufficient to provide ,practical
and effective” legal assistance and that a lawyer should be able to participate
actively in the interrogation*. For the purposes of this section, the key question
is what is meant by ,active” or ,effective” participation of the lawyer. Given the
general principles, we suggest that this implies that a lawyer should be able to use
powers and resources available to a defence lawyer in criminal proceedings in
order to protect his/her client from self-incrimination, to protect his/her right to
remain silent, to maintain equality of arms and, finally, to ensure a fair trial. In
this regard, lawyers should observe the interests of their client in a loyal manner**.
In practice, the role of lawyers during interrogations may entail the following:
advising clients about their legal situation; trying to ensure that clients’ decisions
are observed, especially, if they choose to exercise their right to remain silent,
offer ,moral” support to their client; challenge unfair or illegal interrogations;
ensure, where appropriate, that the client’s version of the events is articulated; and
ensure that the interrogation minutes are adequate and fair.

In Moldova, there are no special norms regulating the lawyer’s behavior
during the interrogation of the client. The CPC provides only that the lawyer
is present, but there are no rules detailing such participation. Therefore, we
may conclude that the lawyer can do anything which is not illegal during the
interrogation, observing the general rules of participation in proceedings.

Given that, before the first hearing, the apprehended suspect is entitled to
receive confidential legal aid from the lawyer*'*, an active lawyer may consult
the client on his/her behavior and the defence strategy during the interrogation.
The purpose of the lawyer’s participation in the interrogation of the suspect
could be: to clarify the circumstances which counter argue charges, exclude
criminal liability of the person they defend or mitigate the punishment or
coercive procedural measures, as well as to deliver the necessary legal aid*.

13 Art. 3, para. 3, let. (b).

41 Other than determining that participation ,,may be according to the procedure of the natio-
nal law, provided that these procedures do not prejudice the effective exercise and essence of
that right”.

415 See Chapter 1, section 2.5.4.

416 1 general, please, see UN Basic Principles on the Role of Lawyers, which set the lawyers’
powers in broad terms: to deliver assistance to their clients on their legal rights and obligati-
ons; to assist clients in an adequate manner; to try to defend human rights and fundamental
freedoms; as well as to observe in a loyal manner their clients” interests (the Eight United
Nations Congress on the Prevention of Crime and Treatment of Offenders, Havana, 27 Au-
gust - 7 September 1990, Principles 13-15).
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The normative grounds for the participation of the lawyer in interrogation
of the suspect is the following provision: the interrogation of the suspect,
defendant is carried out only in the presence of the lawyer chosen or appointed
ex officio, immediately after apprehending the suspect or, if appropriate, after
submitting charges if he/she accepts to be interrogated®".

The content of some articles of the CPC*'® provides for the lawyer’s right
to participate as a defender in criminal investigation actions, as well as certain
rights related to this important tool for achieving defence, legal aid and
representation in litigation.

The defender has the right at the suggestion of the respective body, to
participate in the procedural actions performed by the criminal investigation
body and in all procedural actions as requested by him/her*"*-

It is also provided the right of the lawyer to participate in any procedural
action involving the person he/she is defending if requested by the person
defended or by the defense counsel®®.

Lawyer’s presence during criminal investigation actions involving the
suspect, on the one hand, aims at offeringlegal aid in identifying circumstances
that have importance for the defence, and, on the other hand, contributes to
the observance of procedural rules of interrogation set by law.

Failure to meet legal provisions on mandatory participation of the lawyer is
considered an essential violation of the criminal procedure law. In accordance
with article 94, para. 1, p. 2 of the CPC, in criminal proceedings, data obtained
by a violation of the right to defence of the suspect, accused, defendant shall not be
admitted as evidence and, hence, shall be excluded from the case file, cannot be
presented in court and cannot substantiate a sentence or any other court decisions.

This criminal procedure norm which regulates the participation of
the lawyer provides as follows: In order to verify or clarify the statements
of a witness, injured party, suspect/accused about the events of a crime that
occurred in a specific place, the representative of the criminal investigative body
shall have the right to attend the crime scene together with the interrogated
person and, as the case may be, with the defence counsel, interpreter, specialist,

A7 Art. 64, para. 2, p. 4, CPC.
418 See art. 68, para. 2, CPC.
19 Art. 104, para. 1, CPC.
420 Art. 68, 80 and 92, CPC.
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legal representative and shall propose that the interrogated person describes the
circumstances and objects of previous or current statements*?'.

The very fact that the lawyer is present disciplines the criminal inves-
tigation body from a legal, procedural and psychological perspective. The
purpose of assisting the suspect during criminal investigation actions might
be to provide psychological support to the client, ensure the legality of the
action to be carried out and the observance of the rights and legal interests of
the defended or represented person.

When it comes to participation in the interrogation of the suspect and
performing other criminal investigation actions, the defender is entitled to:

- explain to the person that he/she defends the rights and draw the
attention of the person who carried out the procedural action to the
violations of the law committed by him/her;

- request the recusal of the person conducting criminal investigation,
judge, prosecutor, expert, interpreter, translator, court clerk;

- object to actions of the criminal investigation body and request the
inclusion of his/her objections in the respective minutes;

- familiarize himself/herself with the minutes of the actions carried
out with his/her participation and request their completion or the
inclusion of his/her objections on the veracity of the information
indicated in the respective minutes.

When participating in the hearing of a witness, the lawyer of the witness
must react properly if leading questions are addressed. It is not allowed to
address questions which do not relate to the evidence and which are clearly
aimed at insulting and humiliating the interrogated person®?.

Under the permission of the criminal investigation body, the witness’s
lawyer is entitled to address questions, comments, provide guidance to the
person whose interests he/she defends*?. Unfortunately, the right to address
questions, observations, provide guidance is not specifically mentioned in the
CPC*, in other words, this right is not provided for a lawyer — defender, i.e.
when participating in the interrogation of a suspect.

421 Art. 68, para. 1,p. 2, CPC.

422 At 109, para. 2, CPC.

423 According to art. 92, para. 2, p. 6, CPC.
424 Art. 68, CPC.
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Interrogation of the Apprehended Suspect in Practice

54.. The Manner of Carrying Out and Duration of Interrogation

During the observation period in the Police inspectorate, there were cases
when, from the very beginning, the apprehended persons were interrogated by
some investigative officers who had participated in the physical apprehension
of the suspect, simultaneously or one by one, without the participation of a
lawyer, without informing about the person’s rights. A second interrogation
was conducted by the criminal investigation officers in the presence of the
counsel and informing about the rights. Criminal investigation officers often
carried out interrogations in open hearings and allowed investigative officers
to participate de facto in the interrogation of the suspect, by addressing
remarks or questions to the apprehended person. In the majority of cases,
interrogations were conducted in the office of the investigative officers and
criminal investigation officers. There were exceptions, when apprehended
persons were interrogated in a special office for criminal investigation*?>.

We were present at a discussion between an investigative officer and an
apprehended person who was kept in the so-called ,iron cage” next to the
guard unit. Given the fact that the police officer had brought him a piece of
bread and promised to release him in, at the most, 24 hours, the apprehended
person gave up and promised that after being released he would contact the
police officer immediately after finding out where his accomplices were. The
police officer promised, upon the apprehended person’s request, not to tell
anyone the information obtained and the source thereof.*

A criminal investigative officer started to interrogate an apprehended
person, who was behind barsin the ,,iron cage”, but 10 minutes later, he released
the person, as the latter had been persuaded by his lawyer to personally write
statements, sitting at the table*?’.

However, usually, the interrogation conducted by criminal investigation
officers was carried out almost immediately after bringing in the apprehended
person, who was often under stress.

425 On the first floor, not far from the Guard Unit of the Inspectorate.

426 At the end of this ,interrogation”, the police officer said that he was investigating a case in
which the offended party was a policeman and ,,this is the way we work”, being proud of the
obtained result.

427 Case study 13P.
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Questions, together with threats of ,,throwing into jail” sometimes would
follow one after another without waiting for an answer. In most cases, the
questions of the criminal investigation officers were addressed on high tones,
therefore the answers received were sometimes on the same tones. In none
of the cases of this kind it was observed that the suspect had been informed
abour his/her rights or his/her rights were ensured, including the right to
defense. If the interrogated person requested a lawyer or to communicate with
relatives about his/her location, the police were saying that the person was
not apprehended and would surely benefit from these rights in 3 hours, after
drawing up the apprehension minutes*?®.

The hearing of the suspect by the criminal investigation officer always
started with establishing the person’s identity. Then followed the explanation
of the rights of the person to be interviewed. The hearing per se would start
with a free narrative of the story itself. Then, it was time for a guided narrative
(addressing questions). The interrogation would be concluded with verifying
and signing the minutes.

As to the hearing of apprehended persons suspected of having committed
contraventional offences, the researchers generally witnessed the following
»standardized algorithm of actions™

1. hearing and recording of statements in the minutes;

2. drawingup the minutes of contraventional sanctioning and informing
the person of the content of this document, including the decision on
sanctioning;

3. takingnote of the rights of the offender and confirming it by signature®?.

Therewasanenormous pressure on peopleinterrogated for contraventional
offenses to plead guilty**. Contraventional cases were documented by district
police officers.

The duration of interrogations conducted by investigative officers exceeded
2 hours. The interrogation of suspects by criminal investigation officers lasted
for up to 1 hour and 30 minutes*". In the case study 23P, the interrogation of

428 Gee Annexno. 2 - 2P.

429 In other words, offenders were signing on the back of the minutes of contraventional sanc-
tioning, confirming that they took note of the rights written on that page with smaller font
than other information included in that document. Basically, offenders were not reading
their rights, wishing to leave the Inspectorate as soon as possible.

430 Case studies 3C, 4C.
431 Case study 13P.



125

the apprehended suspect lasted for 35 minutes*2. If the apprehended person
refrained from testifying, the interviews would not last longer than 15 minutes**2.

54.2. Recording Interrogations

Investigative officers did not record at all statements obtained from persons
apprehended by them***. As mentioned earlier, the record of the interrogation
by criminal investigation officers is a part of the case file and can be used as
evidence for taking decisions in criminal proceedings. For this reason, the
prospects for a fair trial depend on whether the interrogation minutes are
complete and accurate. Neither lawyers, nor suspects had any objections,
clarifications or additions regarding the facts recorded in the minutes.

Usually, criminal investigation officers drew up the interrogation minutes
even if the suspect refused to testify, stating about the refusal. However,
researchers noticed that sometimes the suspect had not read the interrogation
minutes before signing it, relying on the fact that this document had been read
by the lawyer.

In the case study 2P, investigative officers interrogated the suspect with-
out recording his statements. In the case study 24P, an investigative officer
interrogated a suspect without recording his statements. However, on the
same day, the suspect was interrogated by a criminal investigation officer, who
recorded the statements in the minutes.

In the case study 25P, after returning from on-site investigation, the
criminal investigation officer interrogated the suspect, who did not admit
his guilt, without recording the statements. Afterwards, the criminal
investigation officer agreed that the suspect be interrogated by an investigative
officer. During that interrogation, at one point, the suspect confessed to have
committed the theft, but his statements were not recorded in any way or
written down. One more interrogation took place, conducted by the criminal
investigation officer, who, finally, recorded the self-incriminatory statements
made by the suspect in the absence of his lawyer.

Some interrogated suspects refused to sign the interrogation minutes. In
the case study 13P, the suspect did not want to sign the interrogation minutes,
where he had personally recorded his statements, but he was then persuaded by

432 Gee details on this case in Annex no. 2, facts recorded in the field journal of 28.08.2014.
33 Case study 19P.
434 Case studies 2P, 24P, 25P.
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the criminal investigation officer and his lawyer to do so and, ultimately, he gave
up. A person apprehended for a contraventional offence did not want to sign
the minutes in which his statements had been recorded by the district police
inspector, because, as he said, he did not understand the Romanian language
written in Latin characters, but only the Moldovan language written in Cyrillic.
After the district inspector had read out the content of the statements, he
convinced the suspect to sign the minutes, thus confirming the veracity of those
statements**. In another case, the lawyer failed to convince the suspect to sign
the interrogation minutes and other procedural documents*3.

It was surprising to find out in a discussion with a criminal investigation
officer that an ex officio lawyer had refused to sign the apprehension minutes,
because his client had refused to do so.

Criminal investigation officers did not record the questions addressed by
them*’. As a result, the description of the interrogation and the statements
given by the suspect were spontaneous and coherent, which, inter alia, may
give the impression that the suspect was more competent, more thorough and
consistent in his statements than he/she was, in fact.

The Right to Silence during Interrogation

5.5.1. Notification of the Right to Silence during Interrogation

Even if the apprehended suspect received a letter of rights*®, after having

been familiarized with the apprehension minutes, every time, before the interro-
gation by a criminal investigation officer, the suspect was asked if he/she wanted
to testify, being informed about the right to personally write his/her statements.
This, however, did not happen in any interrogation case instrumented by
investigative officers, who did not inform about and did not explain this right.
District officers, who, as previously mentioned, allowed reading the rights of the

435 Case study 12C.
436 Case study 19P.

437 Recording the questions in the interrogation minutes is not practiced; it is rather done in the
minutes on confrontation.

438 Called in our jurisdiction MINUTES on notifying the apprehended person about the rights
and obligations of the suspect, presenting explanations on them and handing out written
information about these rights and obligations.
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contravention suspect, including the right to remain silent, after informing the
person about the application of a contraventional sanction.

The suspect was not informed, in particular, about the right to silence before the
interrogation, but received written information about his rights, which he did not
read. He was encouraged by the criminal investigation officer and lawyer to testify,
having the possibility to personally write in the minutes. He was assisted throughout
the interrogation by the lawyer who helped him formulate the statements, which
were written in Cyrillic. The suspect refused to sign his statements, but was
persuaded by the criminal investigation officer and lawyer, and finally signed the
minutes. The suspect said he could not read his rights in the Romanian language
written in Latin letters. The criminal investigation officer read only his right to
defense and said it would be good for him to read and to know all the rights**.

In case study 24P, investigative officers interrogated the suspect without
telling him about the right to silence. In the case study 25P, the suspect
was informed in writing of his rights by the criminal investigation officer,
including the right to silence, only after he had agreed to be informally heard
by an investigative officer, but he had not been informed about the rights of
the interrogated person and had admitted to have committed attempted theft.

Suspects do not understand the meaning of the right not to incriminate
themselves. The decision not to answer certain questions during the interro-
gation is taken before being questioned, through suggestions offered to the
client and explaining the right not to incriminate himself/herself. During the
interrogation, the police (usually, explicitly) ban the lawyer to get involved in the
suspect’s process of answering questions**°.

5.5.2. Explaining and Understanding the Right to Silence

It is obvious that in cases where suspects were not notified about the right
to silence, this right was not explained.

Criminal investigation officers and lawyers did not always explain that
the refusal to testify could not have adverse consequences for the suspect
during the proceedings. We did not notice police officers explaining that the
right to silence was not an absolute right and the risk of criminal liability
for making false statements regarding other people who allegedly committed
the crime. The officers told that if the suspect refused to testify, he/she could
change his/her position at any later stage and may accept to cooperate with the

439 Case study 13P.

440 Interview IA7.
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criminal investigation body. In cases provided for in the law, suspects could
count on a plea bargain agreement or reconciliation of the parties and ceasing
the criminal investigation.

It is difficult to explain this right, but it is understandable if the lawyer
makes efforts and insists to be sure that his client understood it. In general, we
refuse to give statements at night or if the person is confused at the moment
and cannot decide what position to adopt. Thus, a request on refusing to make
statements is submitted pursuant to article 104, CPC**.

In cases where suspects refused to make any statement, we considered
that they understood this right**2. In the case study 19P, the suspect refused to
sign to confirm that he had received in writing his rights, because he read the
apprehension minutes and the interrogation minutes of the hearing in which
his refusal to testify had been recorded, and that he had been offered a copy
of the motion on recognizing him as a suspect. The lawyer explained to the
suspect that his signature would not constitute admission of guilt, but his client
did not change his position. The criminal investigation officer told him that he
would provide him with the motion for carrying out forensic examination in
this case. The suspect replied that he did not want it, because he could not read
and write in Romanian. Before the hearing, the criminal investigation officer
had provided him with a paper with the rights and obligations of the suspect
in the Russian language; however, the suspect never read it.

5.5.3. The Right to Silence and Police Strategies
to Interrogate Apprehended Persons

In general, criminal investigation officers observe the procedural guar-
antees of the interrogated persons. Usually, criminal investigation officers re-
acted adequately when apprehended persons made use of their right to silence,
limiting themselves to recording the refusal to make statements in the inter-
rogation minutes, simply saying it is your right and did not urge them to testify.

The right to silence is one of the rights which the criminal investigation
officer most often informs about**.

Sometimes, criminal investigation officers, investigative officers and even
lawyers encouraged suspects to give up on their right to silence. The most

44 Interview IA6.
442 Case studies 21P, 22P.

4%3 Interview IA3.
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insistent pressures were made when the lawyer did not attend the hearing:
during interrogations carried out by investigative officers and district officers.

In the case study 23P**, the criminal investigation officer destroyed a
form containing explanations, where the apprehended person had personally
written the he did not want to make statements and signed that document.
After that, the criminal investigation officer suggested the suspect to make
statements, because, otherwise, he would have been apprehended. Thus, he
obtained a confession recorded in another form, personally written by the
suspect. Later, when the lawyer arrived, the suspect was interrogated once
again, and he was asked if he wanted to testify. The suspect pleaded guilty,
encouraged by the lawyer during consultations.

In the case study 24P, the criminal investigation officer organized the
confrontation with the suspect who refused to make statements and sign the
minutes, although according to the criminal procedure law, the confrontation
is carried out between those who gave contradictory statements before**. The
intention was that the suspect, who initially had chosen to keep silent, when
confronted with his accomplices, eyewitnesses or the injured party could be
provoked to contradictory discussion and provide some information**®.

Five investigative officers addressed questions in the Russian language, at
high tones, to an apprehended Roma person regarding his connection to robberies
and burglaries committed in the case study 2P. They had not informed him of
any rights before asking questions. All questions were leading and incriminating,
Sometimes, without waiting for answers, more questions were asked. While the
suspect was indignant because he could not call his relatives, the police officers
were talking among themselves in Romanian, which the apprehended person
did not understand. The suspect had initially denied his involvement in criminal
activity and said that he had never been to the district and town D. where one of
the crimes, which the officers were asking about, had been committed. At one
point, the suspect went to the toilet, accompanied by an investigative officer, who
offered him a cigarette. Once returned, the suspect admitted that he had been
in the district and town D. in the north of the country, but only at night and,
therefore, was not sure from the very beginning and could not provide details. He
also spoke about some persons from his entourage, including relatives*¥.

444 See details on this case in Annexno. 2.
445 Art. 113, CPC.
446 1t is a procedure which is sometimes used by criminal investigation officers.

447 See the records from the field journal for the case study 2N.
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In the case study 25P, the suspect was heard by an investigative officer
in a separate office. The answers were recorded. No right of the suspect was
clearly communicated. He asked why he was not informed about anything,
believing that the police must tell him what would happen to him next. The
investigative officer said that all of this will follow later, but first, he must admit
to the attempted theft. The apprehended person denied any involvement in
any offense until the moment when the investigative officer said that anyway
the police had evidence, including video recordings from the camera installed
in the backyard where he had entered. When providing self-incriminating
statements, the suspectasked notto inform hisrelatives about hisapprehension.

Lawyers’ Performance Before and During Interrogation

5.6.1. Counseling the Suspect about His/Her Behavior during
the Interrogation and the Opportuneness to Answer Questions

Usually, lawyers clarified the position of the client regarding his/her
availability to provide statements to the police. In general, most lawyers relied
upon limited information for quite standardized recommendations before the
interrogation. They discussed the approach to be adopted during interrogation
and some versions about the further course of investigations.

Lawyers did not explain how the suspects should behave during interro-
gation, so that they could successfully explain their version to the police. The
decision as to answer police questions or not, is one of the most important
decisions for the suspect.

There were cases when it was necessary to explain the right to silence and
its consequences: Even if it happens that some of the suspects do not understand
the initial meaning of the right to not incriminate oneself, it is not difficult
to explain the content of this right and with a minimum effort they quickly
understand its meaning**.

Only in one out of the four cases of consultations observed in 2014, the
lawyer recommended the suspect not to keep silent, although it appeared that
the client was not prepared to disclose any information to the police. At the
beginning of the interrogation, the lawyer said it was in the interest of the
client to answer questions**°.

448 Interview IA1.

499 Case study 13P.
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Counseling on how to respond to police questions cannot be separated from
the context of the interrogation, which is different from case to case. Some of
the suspects already knew that they would remain silent, even before speaking
to their attorney because they were adamant in their decision. For example,
if they decided to wait until they had full access to the case file. In the case
study 19P, the apprehended person who was interrogated not only remained
silent but also refused to sign several procedural documents presented by the
police officer, even if he had been consulted by a lawyer who had told him that
the signature did not mean admitting the guilt. However, the majority of the
suspects do not keep silent and even those who intend to do so, arrive to the
conclusion that this is a strategy difficult to follow in practice*°.

There was no consistent approach in counseling suspects in order to
determine whether they should only answer some of the questions of the
police. The observers did not witness any situations where the client would
be advised to answer only the questions put forward by the defence attorney
during the interrogation. In most counseling sessions that we monitored we
noticed standard expressions and ways of providing counseling to suspects.

Some lawyers mentioned that they recommended keeping silence in certain
situations or conditions agreed upon during counseling. If the client does not
plead guilty or partially admits his/her guilt, and the defense rationale is still not
well-thought, versions are in need to be further processed and defined, I conclude
that it is appropriate to advise him not to answer questions during interrogation
or to make use of his/her right to refuse to testify until we know what evidence the
criminal investigation possesses which would prove the client’s guilt*'.

The client is advised not to participate in the interrogation when he/she
is charged with a serious, especially serious or exceptionally serious crime,
with accomplices, and the client wants to partially plead guilty or wishes to
reflect on the deeds committed and has not made up his/her mind regarding
statements*2.

According to one of the lawyers, the exercise of the right to silence
depends on the fact whether or not the suspect admits the guilt, especially in

cases involving multiple participants.**

450 Case studies 13P, 23P.
457 Interview IA1.
452 Interview IA2.

453 Interview IA3.
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Another lawyer said that he explained the risks and opportunities,
including the meaning of the right not to incriminate oneself**.

5.6.2. Presence of Lawyers in Interrogation
of Suspects Apprehended by the Police

In all the cases observed in 2014, where the lawyer attended the police
station to provide legal aid and assistance, he/she also participated in the
police interrogation of his/her client by criminal investigation officers*>. As
mentioned, in all the observed criminal cases, including those cases, in which
the lawyer participated, before his/her arrival in the inspectorate, the clients
had been interrogated by investigative officers. Lawyers said that the decision
to participate in interrogation depended on the requirements of the law of
compulsory participation in certain cases.

The decision on whether or not to participate in the police interrogation
is dictated by the criminal procedure provisions which specify the cases where
participation of defence counsel is mandatory, and by the fact that I am
informed by the officer about the need of my participation in questioning the
client and drawing up the respective document*®,

In cases of contraventional offences, the ex officio lawyer never participated
in interrogations, because, according to the law, those are not a part of the
category of mandatory state guaranteed legal aid, but neither the offenders
requested the presence of a lawyer*”.

Another factor that influenced the lawyers’ participation in interrogations
was the manner in which the police would choose the time for the interrogation.
The problem was that in most of the observed cases investigative officers
interrogated the apprehended in the absence of a lawyer, without informing
about rights and imputed crimes, followed by an interrogation by a criminal
investigation officer in the presence of the lawyer.

We have observed a vicious practice - to apprehend persons and work with
them, based on establishing acts (art. 263, 273, CPC), in the absence of the lawyer,
translator etc., during which serious abuses of the person’s rights are committed*®.

454 Interview [A4.

455 We remind that observations were carried out in 18 hearings of the suspect, out of which in
12 hearings the lawyer did not participate.

456 Interview IA1.
457 Case studies 3C, 4C, 5C, 6C, 7C, 8C, 9C, 12C.

458 Interview IAS5.
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However, prior to this procedural action and until the arrival of the
defender, the suspect is interrogated, pressured, intimidated by different police
officers without ensuring, first, consultation with a lawyer, breaching in this
way his/her right to legal aid*®.

The interrogations which are not formally recorded in any official document
are known only to the police officer who carries them out and the lawyer finds
out about them from the client only after they took place*®.

But given the fact that the suspect cannot describe the overall situation
through telephone conversations with his/her lawyer, the criminal investigation
bodies have developed a practice, according to which, before the lawyer manages
to discuss with the client, the representatives of the criminal investigation body
through friendly discussions address to the suspect some questions, which may
lead to collecting new evidence against him/her*®'.

There was a case different from what is practiced by investigative officers,
which also ,,contributed” to avoiding the presence of the lawyer during the
interrogation of the de facto apprehended suspect, but where no apprehension
minutes was drawn up*¢2.

The Role of Lawyers in Interrogation in Practice

The mere presence of a lawyer disciplined the criminal investigation
from a legal, tactical and psychological point of view. In the 6 interrogations

459 Interview IA1.
460 Interview IA1.
461 Interview IA2.

462 At 18:45 a man was brought in (29 years) by officers of the National Patrol Inspectorate
(NPI). He was interrogated by an officer on duty. The man said that he had been stopped at
17 o’clock by NPI officers, because he had violated traffic rules and they had drawn up the
minutes on contravention. The documents he presented to the police were not remitted. His
hearing was focused on extending the vignette and he was told that it had some peculiarities
which made one suppose falsification of public documents (criminal offense). The suspect
did not respond to all questions asked by the police officer. The minutes was read and signed.
The suspect also provided a receipt that he would appear when summoned. The technical
passport of the vehicle and the driving license were returned and the suspect signed for con-
firming the fact that he had no claims. He was informed that the vignette shall remain in the
case materials in order to conduct the technical expertise of the document. He was released
at 19:25. The rights of the respective person were not communicated to him and he was not
asked if he wanted to exercise his right to have a lawyer.
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carried out in the presence of a lawyer, there were noticed radically different
approaches compared to the 12 monitored interrogations conducted in the
absence of a lawyer.

It was obvious that tactics were different and, basically, much fewer
violations were identified. During the hearings, the lawyers manifested
themselves more through physical presence and explaining the consequences
of the right to silence*®3. We even noticed one case of inciting the undecided
client during counseling to provide statements and the assistance being offered
to help the client to formulate his thoughts as consistently and explicitly as
possible. Basically, after the suspect wrote two or three sentences or phrases
in the minutes, long breaks followed in order to listen to the questions of the
criminal investigation officer, preliminary consultations between the lawyer
and the client on formulating the answers and additional facts to be recorded
by the suspect in the apprehension minutes*¢*.

After having filled out personal data in the minutes of the interrogation,
the lawyer would explain to his clients the right to silence, which they made
use of, and read out the content of the minutes for a woman who could not
read and write,*®>.

Given the passivity of lawyers, we can easily describe what they failed to
deliver. In none of the 6 interrogations of the apprehended persons conducted
in the presence of lawyers, did they:

- address questions on the factual circumstances, insisting that these

be recorded in the minutes;

- object on leading questions, when necessary;

- request the recusal of the criminal investigation officer who admitted

serious violations of the rights of the apprehended suspect*¢®;

463 Case study 23P.
464 Case study 13P.
465 Case study 20P.

466 Although, according to the observer, this was the case in the case study 14P, the criminal
investigation officer made verbal pressure on the lawyer, who had made objections to the
apprehension minutes and tried to clarify the exact time, place and circumstances of the
apprehension. The respective officer had allowed the presence of investigative officers and
allowed them to ask questions and exert pressure on the suspect during the interrogation.
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- request breaks when it was necessary to clarify the position*¢’;

- notify the person who was carrying out the procedural action about
the violations of the law committed by him/her and by other persons
during the interrogation (for example, the presence of other persons,
colleagues, investigative officers in the office where the client was
being interrogated and even their intervention with questions and
clarifications to what the suspect had mentioned)*¢&;

- requested to include in the interrogation minutes the passiveness or
activeness of other persons*®®;

- requested the completion or inclusion of the lawyer’s objections on

the veracity of the information recorded in the respective minutes*°.

A mere physical presence of the lawyer without his/her active involvement,
may actually damage the client’s interests if no objections are made and
correspondingly recorded, because the presence of a lawyer practically
legitimates the actions of the CIO.

There were no consultations with the client immediately after the inter-
rogation in the monitored cases, except when it was proposed that after the
interrogation confrontation with some witnesses be carried out*". In general,
the lawyer and the client would part agreeing to see each other another day or,
eventually, upon the examination of the pre-trial detention motion.

We have noticed that some lawyers who assisted the apprehended
suspect would come to the Inspectorate to take part in some actions, such
as confrontations, additional interrogations, assisting clients in reconciliation
with the injured party, etc., the second or third day after the apprehension, as
well as in case if their clients were released.

467 Art. 4, para. 3!, CPC prohibits uninterrupted interrogation of a suspect for more than 4 ho-
urs, but there is no express provision on prohibiting interruptions before the expiry of the 4
hour period, including for the purposes of counselling. Art. 64, para. 2, p. 6, CPC provides
the suspect with the right to have meetings with his/her defender in confidential conditions,
without limiting the number and duration thereof. In practice, it is considered that this ar-
ticle is not applicable for purposes of requesting interruptions during the interrogation in
order to hold lawyer-client consultations.

468 Case studies 14P, 16P, 23P.
469 Case studies 14P, 16P, 23P.

470 We could consider that the suspect’s statements were truthfully recorded, because the resear-
cher did not have the possibility to read the respective minutes.

471 Case study 19P.
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and Vulnerable Suspects

The Right to Medical Assistance

The right to medical assistance is regulated in the national legislation.
Moreover, during the interviews with police officers, most of them mentioned
that over the past years there had been positive changes regarding the
regulation and the observance of the right to medical assistance.

6.1.1. Legislative Regulation of the Right to Medical Assistance
and Its Compliance with ECHR Standards

Immediately after the apprehension or after the person was informed about
the decision on application of the preventive measure, CIO shall facilitate the
access of the apprehended person to independent medical examination and
medical assistance, including at the expense of the apprehended person*?.
What is more, the apprehended person has the right to submit requests for
independent medical assistance.

At the same time, the administration of the institution where the
apprehended or arrested are placed, shall ensure that the detained have
access to independent medical examination and assistance®. Hospitals in
penitentiaries ensure temporary placement of all categories of detainees who
need medical assistance, observing the rules on separate detention based on
the specific disease, procedural capacity of the person, gender and age*’*.

A similar obligation of the state also follows from art. 3 ECHR. Although
art. 3 of the ECHR cannot be interpreted as a general obligation to release

42 Art. 64, para. 15', CPC.
473 Art. 187, para. 2, CPC.

47 Art. 6, para. 7 of the Law on the Penitentiary System.
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detainees due to health reasons, it provides for the obligation of the state to
protect physical integrity of the ones deprived of their liberty, for instance, by
granting them necessary medical assistance*”. The safeguards of art. 3 mainly
refer to the fact (1) whether or not the person needed medical assistance; (2)
whether or not such assistance was granted; (3) what suffering was caused due
to the failure to grant such assistance; and (3) if such suffering exceeds the
minimal level of severity.

Although the Moldovan legislation provides for the right to medical assis-
tance, the ECtHR jurisprudence against Moldova identified many violations of
this right. ECtHR has established that the detainees were not granted necessary
medical assistance®®. In the case of Levinta, it was requested that the applicant
who was being detained at PDI be examined by a medical doctor, this request
was not successful. In the case of Boicenco, during several months no measures
were taken in order to diagnose the applicant who was in a critical condition
and in the case of Stepuleac the preliminary diagnosis was not verified*””.

In the case of Sarban, it was refused to grant medical assistance in the PDI of
Center for Fighting Economic Crimes and Corruption and to have the applicant
examined by a medical doctor of his choosing, while the recommendation made
by a neurologist that the applicant be examined by a neurosurgeon was not
followed. In the case of Istratii and others, one of the applicants was transferred to
the hospital for a surgical intervention with a three hour delay, he was handcuffed
during the operation and was brought back to the PDI after four hours after
the operation. IN the cases of Levinfa and Gurgurov, the administration of
the PDI refused to have the applicants hospitalized, although that had been
recommended by medical doctors, and in the case of Oprea the applicant was
hospitalized two weeks later. In the case of Brega, medical assistance in a renal
crisis was not granted during 12 hours, and in the case of Holomiov medical
treatment for renal illness was not offered for almost two years*s.

475 Sarban v. Moldova, judg. of 4 October 2005, §77.

476 Sarban (04/10/2005) §§68-91; Boicenco (11/07/2006), §§112-119; Holomiov (07/11/2006)
§6109-122; Istratii s.a. (27/03/2007) §$42-59; Stepuleac(06/11/2007) §59; Levinta (16/12/2008)
§§85-91; Paladi (10/03/2009) §§68-72; Brega (20/04/2010) §42; Oprea (21/12/2010) §$36-42.

477 Vladislav Gribincea, Enforcement of ECtHR judgments by the Republic of Moldova, 1997-
2012, CRJM, Chisinau, 2012: http://crjm.org/app/webroot/uploaded/Executarea%20hotara-
rilor%20CtEDO%20de%20catre%20RM%201997%20-%202012.pdf, p. 137

478 Vladislav Gribincea, Enforcement of ECtHR judgments by the Republic of Moldova, 1997-
2012, CRJM, Chisinéu, 2012 http://crjm.org/app/webroot/uploaded/Executarea%20hotara-
rilor%20CtEDO%20de%20catre%20RM%201997%20-%202012.pdf, p. 137
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All the above-mentioned violations are due to a lack of diligence of the
administration of the detention center or of the criminal investigation body,
which can only be repaired by strengthening the professional discipline. It
seems that the violations stated in the cases of Gurgurov and Levinta had the
purpose of concealing the traces of bodily harm. Starting with 27 October
2012, after the amendment of art. 64 din CPC, the risk of occurrence of
situations established in the cases of Gurgurov and Levinta may diminish*”°.

6.1.2. ldentification of Suspects Who Need Medical Assistance

The Criminal Procedure Code provides that the person may request
medical assistance. Likewise, if at the time of apprehension it is established
that the apprehended person shows certain signs of bodily harm, the person
conducting criminal investigation shall immediately inform the prosecutor,
who will immediately order a forensic medical examination or, as the case may
be, a forensic medical expertise in order to establish the origin and character of
the respective bodily harm*®. Thus, the request of the apprehended person for
medical assistance shall be indicated in the minutes of apprehension, where
the physical condition of the apprehended person shall be described, any
complaints regarding health condition, request for a medical examination,
including at the expense of the apprehended person®®.

Although the law provides for the observance of the right to medical
assistance, in practice, its realization by the CIO is difficult. Based on field
observations, it has been established that, most often, medical assistance is
requested, when necessary, after the apprehension, although the majority of
police officers mentioned that when apprehended, the person is mandatorily
asked about his/her state of health and, if he/she wants to be assisted by a
medical doctor. Moreover, some of them have mentioned that, due to the fact
that the apprehended person enjoys medical assistance, it is possible to establish
when the bodily harm was caused and its gravity.

From the analysis of a number of apprehension minutes, done for the pur-
poses hereof, it has been established that the apprehended person separately signs

479 Vladislav Gribincea, Enforcement of ECtHR judgments by the Republic of Moldova, 1997-
2012, CRJM, Chisindu, 2012 http://crjm.org/app/webroot/uploaded/Executarea%20hotara-
rilor%20CtEDO%20de%20catre%20RM%201997%20-%202012.pdf, p. 137

480 Art. 167, para. 6, CPC.
81 Art. 167, CPC.
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the pert of the minutes regarding the health condition. At the same time, some
of the minutes contain general information about the health condition of the
apprehended person established based on visual verification by the person who
draws up the minutes. In some of the minutes, there was a separate note regarding
the fact that the apprehended person ,does not have any claims against police
officers regarding application of physical force and did not sustain bodily harm”.

6.1.3. Granting of Medical Assistance

National criminal procedural legislation does not contain special provisions
regarding the manner of granting medical assistance to apprehended persons,
being limited to a simple declaration of the right to medical assistance. Neither
such provisions are found in the institutional acts of the General Police Inspecto-
rate. At the same time, both observations and interviews with police officers law-
yers carried out for the purposes of this study, revealed the fact that emergency
medical assistance is granted by medical personnel of the Emergency Hospital
(903) who are contacted by police officers at the request of the apprehended person
or ex officio. One of the problems identified by police officers during interviews
was the fact that it would take too long for the ambulance to arrive.

As a rule, medical assistance is provided in the premises of the police
inspectorate and only in case of emergency the apprehended person may
be transported to the hospital. In one monitored case, the apprehended
person complained of ache in the legs, police officers called the ambulance
and medical doctors provided emergency assistance in the premises of the
inspectorate. That person was not taken to the hospital, because the doctors
had concluded that his legs were not fractured. Later on, CIO again called the
ambulance because the apprehended person felt even worse. At the repeated
request the person was transported to the hospital*®2. One of the interviewed
police officers mentioned that, as a rule, medical assistance is provided in the
office where the apprehension minutes is drawn up*®.

Based on the observations, it has been established that sometimes
apprehended persons can be hospitalized in the Narcology Dispensary. In
a monitored case, one of the apprehended persons was banging his head
against the walls, because he did not feel well, the 903 service was contacted.
The emergency doctors, who came 15 minutes later, recommended to have

482 Case study 25P.

483 Interview IP2.
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psychiatrists invited. Psychiatrists established that the apprehended person
was suffering delirium alcoholicum and hospitalized that person (for 2-3 or 10
days) in the Narcology Dispensary*®*.

At the same time, some of the interviewed lawyers mentioned that , the
suspects that needed medical care while in police custody cannot enjoy adequate
medical assistance, due to the fact that there are no qualified medical personnel
in the PDIs, while CIO/prosecutors consider that contacting medical services is
simply a pretext for avoiding apprehension or pre-trial detention™®.

Normative Framework Regarding Vulnerable
Suspects and Compliance with ECHR Standards

National legislation contains special provisions regarding apprehension of
minors. Likewise, according to the ECHR standards, detention of minors shall
be distinguished from that of adults and carried out in different conditions,
taking into account the measures that may be applied to juvenile offenders.

The Criminal Procedure Code contains a separate chapter on the apprehen-
sion procedure in case of minors. Nevertheless, criminal investigation and judi-
cial trial of cases regarding minors, as well as enforcement of court decisions con-
cerning minors, are done on the basis of a regular procedure. Minors are appre-
hended for a limited period of time, which shall not exceed 24 hours, while appre-
hension may be applied only in exceptional cases for serious crimes accompanied

by violence, especially serious crimes and exceptionally serious crimes*2e.

6.2.1. Establishing Vulnerability

According to the Criminal Procedure Code in art. 6, p. (47), a minor is
a person below the age of 18. Moreover, suspect/accused below 18 years of
age has a limited legal capacity, having a limited possibility to independently
exercise his/her rights. Legal capacity is established as of the time of criminal
proceedings*®.

484 Case study 3C.
485 Interview IA7.
486 Art. 477, p. 3).
487 Art. 75, p. (4), (5), CPC.
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The age of the minor (day, month, year of birth), as well as his/her living
conditions and upbringing, level of intellectual, volitional and psychological
development, traits of character and temperament, interests and needs;
influence by adults or other minors; causes and conditions which contributed
to the commitment of the crime shall be established in the course of criminal
investigation. In order to establish these circumstances, the criminal
investigation authority orders drawing up a pre-sentence report on the
psycho-social assessment of the minor*®. Thus, the pre-sentence report is
mandatory in cases involving minors.

The Supreme Court of Justice of the Republic of Moldova has explained
that it is considered that a person has reached a certain age not on the day
of birth, but on the immediately following day. When establishing the age by
medical forensic expertise, the defendant’s day of birth shall be considered to be
the last day of the year established by the experts, but if the age is established to
be between a minimal and a maximal number of years, the court shall consider

the minimal age of the respective person, suggested by the expertise*®.

6.2.2. Procedural Safeguards for Vulnerable Suspects

A minor shall enjoy the same rights as an adult, thus, the provisions on
the rights of the apprehended are fully applicable to minors*®. At the same
time, the national legislation contains some special provisions.

Firstly, if a minor is apprehended, the person carrying out criminal
investigation is obliged to immediately inform the prosecutor and the parents
of the minor or persons who replace parents, which shall be recorded in the
apprehension minutes*'.

Secondly, the legal representative of the minor shall be admitted into
criminal proceedings from the moment of apprehension or pre-trial detention,
or as of the first interrogation of the minor who has not been apprehended
or arrested. Once the legal representative of the minor is admitted into the

488 Art. 475, CPC.

489 The Decision of the Plenum of the Supreme Court of Justice on Criminal Cases Regarding
Minors, No. 39, dated 22.11.2004, p. 2 // http://cj.md/uploads/privind-minorii.pdf

490 Criminal investigation and judicial trial in cases regarding minors, as well as the enforce-
ment of court decisions regarding minors, shall take place according to regular procedure,
subject to particularities and deviations provided for in Title III, Chapter I, CPC.

491 Art. 167, para. 3, CPC.
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proceedings, he/she shall receive written information about the rights and
obligations provided for in art. 78, CPC, and this is reflected in the order.

Thirdly, when interrogating a minor the participation of a defender and
a pedagogue or psychologist is mandatory. A minor cannot be interrogated
for more than 2 hours without a break, and the total duration of interrogation
cannot exceed 4 hours per day. The defender, legal representative of the minor,
pedagogue or psychologist has the right, upon the consent of the criminal
investigation body, to address questions to the minor, and at the end of the
interrogation - to familiarize himself/herself with the minutes or, as the case
may be, the written statements of the minor and to make written observations
regarding the completeness and accuracy of the records*?.

What is more, upon the finalization of the criminal investigation
regarding a minor, the criminal investigation authority, by its reasoned order,
may withhold from the minor certain materials of criminal investigation
which, in its opinion, may negatively affect the minor, but such materials are
presented to the legal representative of the minor*®.

Atthe same time, the realization of these provisions, alike other provisions
referring to the rights of an apprehended person, sometimes has a rather formal
character. Although, during monitoring there was no case involving minors,
the interviewed police officers mentioned that ,,the interrogation of minors was
done by a prosecutor with mandatory participation of the legal representative
and defence lawyer”. Some of the interviewed lawyers mentioned that often the
participation of the pedagogue/psychologist was very formal.

In a study on criminal apprehension, carried out in 2011, the interviewed
criminal investigation officers and prosecutors expressed their concern
regarding the provisions of the Criminal Procedure Code, which allow
apprehension of minors only in case of serious crimes accompanied by
violence, especially serious crimes and exceptionally serious crimes. Often,
minors who are caught in the act or shortly after the commission of the alleged
offence are the ones coming from families that do not have a permanent
residence or those are children who were left without the parent’s oversight.
These categories of children commit crimes due to poverty or at the indication
of adults and are then left in the streets again, without care*“.

492 Art. 480.
493 Art. 482, CPC.

494 Study on the Institute of Apprehension in the Republic of Moldova, Soros Moldova-Founda-
tion, 2011, p. 7.
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Another problem established in the practice of CIO is the apprehension of
persons in the state of alcoholic intoxication. If there is a suspicion that such person
has committed a crime, all the relevant legal provisions are applicable, although
in some of the monitored situations drunk persons were not duly informed about
their rights. Neither the lawyer, nor the police officer acted responsibly in order to
ensure that the apprehended person understand what was happening, due to an
advanced stage of intoxication. Moreover, the lawyer also signed the apprehension
minutes, thus confirming the ,,legality” of the procedural actions.

Sometimes, apprehended drunk persons are involved in procedural
actions, even if it is obvious that the state of their intoxication is advanced,
and the apprehended person immediately falls asleep on the chair. In one of
the monitored cases, the lawyer who had arrived to the commissariat tried to
communicate with the apprehended person, and since that was impossible, he
signed the minutes and left. The apprehended person was transported to the
hospital for medical care, as state by the CIO**.

There are situations when drunken persons are brought to a police commissa-
riat, without being suspected of a crime, but rather only due to the state in which
they are. In one of the monitored cases, a drunken person was placed in a barred
cage, and three hours later (during which the person slept) he was free to leave,
while his stay in the commissariat was undocumented. Sometimes, policemen do
not know how to behave with drunken persons. In one of the monitored situations,
two drunk persons were brought into the commissariat and it took the policemen
more than 20 minutes to decide what they had to do and how to proceed.

When it comes to persons without a place to stay, based on the discussions
with the guards, we established that such persons are apprehended because they
are found on the street, and, usually, they are released after an interrogation.

In the course of monitoring, it was also established that police officers have
difficulties when apprehended persons have an aggressive behavior in the premises
of the police commissariat. In several of the monitored cases police officers could
hardly cope with such situations, not knowing how to behave and what legal
measures to take. It was noticed that, in such situations, CIO were reluctant to
allow the researches to be present in criminal investigation actions. The same was
observed in another case when the apprehended person was threatening the police
that he would cut himself with a lamp which he dismantled through the bars*®.

495 Case study 1P.
496 Case study 28P.



7. The Right to Interpreter and Translator

71.  Legal Provisions Regarding the Right to Interpreter
and Translator and the Compliance with ECHR Standards

National legislation provides for the right to an interpreter and translator.
The aim of these provisions is to secure that persons can exercise their right
to defence and the right to a fair trial, although they are not sufficient. The
ECtHR case-law established that interpretation shall be ensured not only for
the one who does not know the language, but also for the ones with speaking
or hearing deficiencies, as well as the fact that this right is free of charge*””.

The Directive on the right to interpretation and translation in criminal
proceedings*®® sets the basic conditions for securing the right to an interpreter
and translator, as follows:

1. suspected or accused persons who do not speak or understand the
language of the criminal proceedings concerned are provided, with-
out delay, with interpretation during criminal proceedings before
investigative authorities, including during police questioning;

2. where necessary, interpretation is available for communication
between suspected or accused persons and their legal counsel in direct
connection with any questioning or hearing during the proceedings
or with the lodging of an appeal or other procedural applications;

3. aprocedure or mechanism is in place to ascertain whether suspected
oraccused persons speak and understand the language of the criminal
proceedings and whether they need the assistance of an interpreter;

4. translation/interpretation provided shall be of a quality sufficient to
safeguard the fairness of the proceedings, in particular by ensuring

497 ECtHR, Luedicke, Belkacem and Koc v. Germany, 28.11.1978, para. 46.

498 Directive 2010/64/UE of the European Parliament and of the Council dated 20 October 2010 /
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32010L0064&from=EN
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that suspected or accused persons have knowledge of the case
against them and are able to exercise their right of defence. It shall be
possible to claim that the interpretation is not of a quality sufficient to
safeguard the fairness of the proceedings;

5. suspected or accused persons who do not understand the language of
the criminal proceedings concerned are, within a reasonable period of
time, provided with a written translation of all essential documents:

a. essential documents shall include any decision depriving a person of
his liberty, any charge or indictment, and any judgment (as well as
other documents at the decision of authorities);

b. there is no requirement to translate passages of essential documents
which are not relevant for the purposes of enabling suspected or
accused persons to have knowledge of the case against them;

c. oraltranslation or oral summary of essential documents may be provided
instead of a written translation on condition that such oral translation
or oral summary does not prejudice the fairness of the proceedings;

6. state authorities shall meet the costs of interpretation and translation;

7. state authorities shall establish a register or registers of independent
translators and interpreters who are appropriately qualified. Once
established, such register or registers shall, where appropriate, be
made available to legal counsel and relevant authorities;

8. interpreters and translators shall observe confidentiality regarding
provided interpretation and translation.

Thus, according to the Criminal Procedure Code, those who do not know
or do not speak the state language, have the right to familiarize themselves with
all the acts and materials of the case file, and to speak in court via an interpreter.
At the same time, court proceedings may take place in a language which is
acceptable for the majority of the persons participating in the proceedings. In this
case, procedural decisions are also mandatorily drawn up in the state language.
Procedural acts of the criminal investigation authority and those of the court
shall be handed to the suspect, accused, defendant, being translated into his/her
mother tongue or into a language known to him/her**®. The participation of a
lawyer in criminal proceedings is mandatory if the suspect does not possess or
insufficiently possesses the language of the proceedings®®.

499 Art. 118, para. (2), p. (3) Constitution of RM, art. 16, CPC.
500 Art. 69, para. (1), p. (3), CPC.
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Moreover, the information obtained through violation of the right to an
interpreter or translator cannot be accepted as evidence and, therefore, shall
be excluded from the case file, cannot be presented in court and cannot be
used as grounds for the sentence or other court decisions.*®

National legislation provides for the obligation of the interpreter/translator
to observe the confidentiality of the obtained information. Thus, the following
cannot be disclosed: the circumstances and data which became known as a
result of procedural actions, including the circumstances regarding inviolability
of private and family life, as well as information which represents state secret,
commercial secret or other official information with limited accessibility.*®?

Although the national legislation does not directly refer to the quality of
translation, both the Criminal Procedure Code and the Law on Authorization
and Payment for the Interpreters/Translators provide that translation shall
be complete, exact, accurate and timely, while for intentionally incorrect
translation/interpretation the translator may be held criminally liable. What
is more, prior to commencing a procedural action, the criminal investigation
authority shall establish the competence of the interpreter/translator.

At the same time, national legislation does not contain a mechanism for
verification if the suspects or accused speak and understand the language of
criminal proceedings and if they are in need of an interpreter, although it does
provide for the fact that the interpreter/translator is appointed in this capacity
by the criminal investigation body.

Measures Taken in Practice by the Police
for Ensuring Interpretation

7.2.1. The Level of Requesting Interpretation

Due to a reduced number of monitored cases during June-September 2014
involving persons who did not know the state language, it is difficult to make

501 Art. 94, para. (1), p. (3), CPC.

502 Art. 85, para. (4), p. (9), CPC; art. 3, lit. (e), art. 7, para. (10, lit. (c) of the Law on Authori-
zation and Payment for the Interpreters and Translators Employed by the Superior Coun-
cil of Magistracy, the Ministry of Justice, Prosecution Authorities, Criminal Investigation
Authorities, Courts, Notaries, Lawyers and Bailiffs, No. 264 of 11.12.2008, published in the
»Monitorul Oficial”, No. 57-58 of 20.03.2009.
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any conclusions regarding the number of requests for interpretation services.
Nevertheless, one of the interviewed layers has mentioned that, as a rule,
interpreter is invited at the request of either lawyer or client, even if the criminal
investigation body knows that the suspect does not possess the state language.
In practice, given the consent of the suspect, he/she is interrogated by the
criminal investigation offices or prosecutor in a language known to the suspect,
the statements being recorded in the state language. Later on, a translator is
invited, or even a functionary working in the respective authority, who reads
out and translates the statements into the language spoken by the suspect®®.

7.2.2. Interpretation at the Initial Stages of Apprehension

According to the national legislation, the interpreter/translator is
appointed by the criminal investigation body and may be selected from the
persons suggested by the participants. What is more, the person carrying out
criminal investigation, defender, legal representative, clerk, expert, witness are
not allowed to act as interpreter/translator, even if they possess the languages
and signs necessary for translation®®*. This legal provision is not duly applied
in practice due to various reasons.

Interpretation, both at the initial stage of apprehension, and at later stages,
is carried out with great difficulties. The majority of police officers mentioned
that there were no translators within the police inspectorate, CIO personally has
to find a translator. They usually address the embassies accredited in the Re-
public of Moldova, Migration and Asylum Bureau, parties or even interpreters/
translators who are their friends or acquaintances (who agree to translate free
of charge). Most of the police officers stated that there was no mechanism which
would form a basis for ensuring translation in police inspectorates and that it
was difficult for them to have the costs covered by the state.

This was also confirmed by lawyers. All the interviewed lawyers men-
tioned that, in the majority of cases where the person did not know the state
language, CIO drew up documents both in the state language and in the Russian
language. At the same time, some of the lawyers have said that, in the majority
of cases, the criminal investigation officer undertakes to translate to the suspect
or accused the documents with which he/she is familiarized, and the lawyer
confirms what has been translated.

503 Interview IA4.

504 Art, 85, para. (1)-(2), CPC.



148

Even so, the lack of knowledge of the state language by the apprehended
person is sometimes neglected in practice. In several monitored cases, in-
volving Russian speaking persons, CIO would discuss with the apprehended
persons in Russian, and the procedural acts would then be drawn up both
in the state language and in Russian. Nevertheless, in two of the monitored
cases, the apprehended persons mentioned that, although they were Russian
speakers, they had signed some of the documents drawn up in Romanian.

7.2.3. Interpretation During Lawyer - Client Consultations

The majority of the interviewed lawyers mentioned that in PIs there were
very few interpreters/translators employed, and in the majority of Pls there were
none. What is more, it is very difficult to ensure translation during nighttime or
during days off, because it is almost impossible to find an interpreter/translator.
This was also confirmed by some CIO during interviews. Due to these reasons,
the lawyer during consultations speaks to the client in the state language or in
Russian (if the client is a Russian speaker).

7.24. Interpretation During Interrogation

During interrogations interpretation is also carried out by CIO with the
help of the lawyer or by the lawyer, sometimes with participation of other
persons present. Thus, in the monitored cases involving persons who did not
speak the state language, there was not a single interpreter present. This fact
was confirmed by police officers and lawyers during interviews. Some lawyers
have mentioned that in practice upon the suspect’s consent he/she is heard
by the criminal investigation officer or prosecutor in the language known to
the suspect, and the statements are recorded in the state language. Later on a
translator is invited or a functionary working in that authority who reads out
and translates the statements in the language spoken by the suspect.

On the other hand, it is often impossible to ensure the right to an
interpreter. One of the lawyers mentioned that ,,in a case where the suspect was
of Bulgarian nationality, he had no translator whatsoever, due to the fact that
the authority did not have translators speaking Bulgarian. In these conditions,
the suspect had to speak Russian, which he knew rather poorly™°.

505 Interview IA4.



73.

149

Establishing the Need for Interpretation/Translation

73.1. Establishing the Need by the Police

CIOs do not have clear criteria to establish the need for translation.
Some interviewed police officers have stated that the need for translation is
established if the person is a foreign citizen, is of another nationality or when
police officers notice that the person does not know the state language. Others
have said that CIO decides on the need for translation when there is a request
from the suspect or defender. This was also confirmed by some lawyers during
interviews, who said that, as a rule, interpretation was ensured at the request
of the lawyer or client, even if the criminal investigation body knows that the
suspect does not speak the state language.

73.2. Establishing the Need by Lawyers

The majority of interviewed lawyers have said that they establish the need
for translation based on the discussion with the client and request the CIO to
appoint an interpreter/translator, who is not provided because PI neither has
such employees, nor any mechanism to that end.

73.3. Establishing the Appropriate Language

Currently, there are no clear criteria for establishing the language spoken
by the apprehended person. Most often, CIO or the lawyer rely on their own
knowledge or use the citizenship or nationality of the apprehended a relevant
indicator.

7.34. Understanding of Conditions Regarding
Interpretation by the Police and Lawyers

Both police officers and lawyers know that the apprehended person has
the right to interpretation/translation. Moreover, they understand that the
duty to secure this right is vested with state authorities, which shall pay for
the services of interpretation/translation. Nevertheless, police officers do not
know where they can look for an interpreter/translator if the institution where
they work does not have such a person.

Authorized interpreters/translators are not contacted by the CIO in
order to be involved in procedural actions, although the registry with their
names is available on the web-page of the Ministry of Justice of the Republic
of Moldova. Most often, the concern of the police officers is that they cannot
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ensure payment for the services of the interpreter/translator because they
cannot properly claim these amounts from the state budget. At least, this was
the motivation used by the police officers in the interviews. Due to this reason,
they approach people they know or their friends who are willing to help free of
charge, not being concerned with the quality of translation and consequences
of an incorrect or inefficient translation.

On the other hand, some lawyers understand the effects of breaching the
right to interpretation/translation. During the interviews, they have mentioned
that, sometimes, they challenge the evidence obtained with violation of the
right to interpreter, yet due to the deplorable situation in this domain, this is
not taken into account by the court.

Quality of Interpretation

«  Use of Accredited Interpreters

National legislation provides for the manner of authorizing interpreters and
translators. Thus, the activity of interpreter and translator is practiced by the per-
sons accredited for the profession and authorized by the Ministry of Justice (M]),
and who, based on a contract on provision of services, works with the following
authorities: the Superior Council of Magistracy, the Ministry of Justice, prosecution
authorities, criminal investigation authorities, courts, notaries, lawyers and bailifs.
The Ministry of Justice holds the State Registry of Authorized Interpreters and
Translators, both in an electronic and manual form. What is more, the Law on
Authorization and Payment for Interpreters/Translators provides for the amount
and manner of payment for the services of interpreters®* and translators”.

506 According to art. 18, payment for interpreters of the languages of national minorities who live
in the Republic of Moldova and for the languages of international circulation is made based on
the tariff of 85 lei/hour or for fractions of an hour, the fee being set, as the case may be, by the
decision on appointing the interpreter. Payment for interpreters who translate simultaneously
using headphones is made based on the tariff of 90 lei/hour or for fractions of an hour, or, as
the case may be, based on the contract on rendering of services. For interpretation of the signs
of the numb, deaf or deaf-and-numb, the established tariff is raised by 150%.

507 Translators are paid as follows: (a) for translations from a language of a national minority
who live in the Republic of Moldova or from a language of international circulation into the
state language and vice versa, payment is made based on the tariff of 85 lei/page, of the A4
format, typed with two intervals; (b) for translations from or into one of the oriental or rarely
used languages (Japanese, Chinese, Turkish, Arab etc.), the tariff is increased by 150%; (c) for
urgent translations (24-48 hours), the payment is made based on tariffs provided for in (a)
and (b), increased by 50%.
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Although, at the legislative level, there is a mechanism for authorizing
interpreters/translators, both interviews and monitoring confirmed the
fact that it is not functional. CIOs and lawyers do not request the services
of the interpreters authorized by the MJ because it is very difficult to ensure
the payment for their services by state authorities. None of the interviewed
persons mentioned the use services of the authorized interpreters/translators.

«  Professional Level of Interpreters

National legislation sets forth the manner of authorizing of interpreters
and translators by MJ, through establishing an Accreditation Commission
and organizing an accreditation examination®®. After having been authorized
by MJ, interpreters/translators are obliged to continue self-education, and
to participate in continuous training courses, at least, once a year (both in
the country and abroad) and to report about it to the MJ on an annual basis.
Continuous training is done by the relevant higher education institutions
of the Republic of Moldova. Moreover, during the training, the need of
specialization in the interpretation/translation techniques and national and
international legal terminology must be taken into account.

Within this research it was not possible to establish the level of pro-
fessionalism of interpreters/translators during monitoring, because none
of the monitored cases was attended by an interpreter. At the same time,
some lawyers mentioned during interviews that besides the fact that there
were too few interpreters, the quality of interpretation/translation was very
weak, and the manner of interpretation/translation was inefficient, without
making it clear whether or not the services had been provided by authorized
interpreters/translators.

Measures Taken for Translation of Documents

Currently, CIOs do not have a mechanism which would ensure translation
of documents, although according to both the ECHR standards and those

398 The Regulation on the Organization of Activity of Interpreters and Translators engaged by
the Superior Council ofMagistracy, the Ministry of Justice, Prosecution Authorities, Crimi-
nal Investigation Authorities, Courts, Notaries, Lawyers and Bailiffs, approved by the Deci-
sion of the Government RM No. 459 of 05.08.2009.



152

of the EU the right to an interpreter/translator is free of charge and the
apprehended person cannot be obliged to pay for the translation services.
Due to these reasons, the apprehended person and his/her lawyer have to find
solutions for securing the translation, when it is necessary. Although, in most
situations, if the person is a Russian speaker, some of the procedural acts are
drawn up also in this language in order to ensure, to some extent, the right
to translation. But even in this situation, the quality of the translation or the
manner of drawing up of the document depends on the level of the knowledge
of the Russian language by the CIO, who may not posses it sufficiently well to
translate legal acts. Thus, practically no measures are taken in order to secure
the translation of documents. This was also confirmed during interviews with
lawyers. One of the interviewed lawyers mentioned that, most often, CIOs
inform the apprehended persons that there are no translators and that the
lawyer can explain to them all that they need to know or, in the worst case, the
apprehended persons are told that they can address translation companies on
their own in order to have procedural documents translated.



8. Conclusions and Recommendations

Conclusions
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This research was designed to observe and measure the practical operation
of the rights of suspects arrested and detained by the police. Using a unique
set of tools to gather empirical data about what really happens in practice,
the research sought to understand the constraints that operate on the daily
routines of police and lawyers, as well as the factors that influence behaviour
in the delivery of rights — be they organisational, cultural or professional.

We conducted approximately 200 hours of direct observational research
in a police station over the course of 29 days. We also conducted apprehension
minutes reviews and interviewed police officers and lawyers. Although our
observations were limited to one police station we identified the major legal
and practical issues related to respect for suspects’ rights in Moldova

In this context, the Moldovan legal framework contains sufficient
detailed provisions on the requirements, conditions and legal grounds
for apprehension proceedings in criminal and contravention cases. The
Criminal Procedure Code adequately provides for suspects’ rights at the
pre-trial stage and regulates the authorities of criminal investigation bodies.
Moreover, in 2012, additional guarantees for suspects were introduced into
criminal proceedings such as the right to independent medical assistance, the
obligation of the criminal investigation bodies to inform the suspects about
the absence of negative consequences of remaining silent, as well as criminal
liability for false denunciation of other persons. In this sense, the national law
on suspects’ rights complies with the requirements of art. 5 of the ECHR and
contains the main elements established by EU Directives.

However, the way in which the legal provisions are put into practice is, in
a number of respects, insufficient to ensure the fair and adequate protection
of procedural rights. Even though, overall, the legal provisions are in line with
international standards, there is a need to clarify the role of police officers
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during apprehension and in respect of their main obligations and duties
to suspects. The research established that police officers frequently do not
know how to proceed in particular situations due to lack of guidance or that
they choose to follow deficient procedures that are unofficially established.
In addition, we observed that police officers face difficulties in dealing with
aggressive suspects and do not know how to behave in a troubling situation.
Moreover, violation of the term of apprehension is a common practice in the
activity of the police.

Additionally when it comes to verifying the legality of apprehension by
the investigative judge, the unstable and incoherent judicial practice makes
this control method ineffective.

We set out below our major conclusions and recommendations.

The role of the Investigative Officer

One of the major issues identified during this research refers to the legal
status of the investigative officers and their legal authority during apprehension
and first interrogation. It is still unclear how they interact with the suspects and
whether their involvement is indeed necessary, as often some of them are allegedly
involved in illegal acts (such as use of physical or psychological violence).

We noticed as well that suspects were informed about their rights usually
after the first so-called ,,discussion” with the investigative officers, although the
law requires prompt notification about the right to silence. These ,,discussions”
are not properly documented and even though they are not qualified as such
by the authorities, they do represent an initial interrogation. However, the
involvement of the investigative officer is not limited to this situation. We
observed that in the interrogations conducted by the criminal investigators, they
interfered by making inappropriate comments and addressing questions to the
suspects although they have no right to be present during the interrogation.

Legal Aid and the Role of Lawyers

The Moldovan legal aid system has developed positively in recent years
and addresses the most important issues of pre-trial legal assistance. However,
during the research we had the opportunity to observe the performance of
legal aid lawyers along with private lawyers. The attitude and approach of
some lawyers during the apprehension was contrary to their clients’ interests
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and jeopardized their right to receive professional advice. We established that
some lawyers had a passive approach to defending their clients and sometimes
shortened the lawyer/client consultation even though they faced no pressure
from the police to do so. In the majority of cases the advice provided by
lawyers was standardized and lacked an individual approach towards the
case. This may be for a range of reasons, such as limited access to the case file
and the lack of any special facility or room available for consultations. Often
the lawyer conducted the consultation with their client in the hallways of the
police station, and police could interfere and listen in.

Whilst lawyers attended interrogations in the majority of the cases
observed, many of them were very passive even when the interventions in the
interest of their client were obviously needed. Lawyers did not intervene to
challenge the inappropriate questions addressed to the suspect or to insist on
including in the interrogation record the violations of the law, their objections
or other significant aspects. Some lawyers lack knowledge and skills on how to
behave during interrogations and have no guidelines to follow.

The right to silence

Even though we did not interview suspects during this research to
determine the level of understanding of the right to silence, we observed that
in very few cases criminal investigator or even lawyer explained to the suspect
the meaning of the right to silence and the consequences of remaining silent.
We did not notice suspects who would rely on their right to remain silent and
even their lawyers did not encourage them to do so in the observed situations.

The right to medical assistance

We noticed that lawyers are more engaged when it comes to client’s need
for emergency medical care. Usually, the suspect or his lawyer request the
render of medical assistance provided in the majority of cases at the police
station by the emergency medical service. Moreover, we established that
the apprehension protocol contains a separate section related to the health
condition of the suspect that should be filled out by the criminal investigator
and signed by the suspect. Even so the behavior of the police officers in this
respect is more reactive than proactive as only involvement we noticed from
their part was calling the ambulance in emergency cases.
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Notification of Rights

Although the Moldovan CPC establishes the obligation for the police to
provide information to the suspect about his/her rights, the way in which this
information is provided needs further improvement. Usually this information
consists of an extract from the CPC regarding the rights of the suspect/accused
as an appendix to the apprehension protocol. Even though the extract contains
all the required information it is expressed in a very technical language and
the notification has a formal character.

We determined that police officers, or even lawyers, routinely do not
provide further explanations or clarifications regarding the list of rights and
do not check whether the suspect understands the rights of which they are
being informed. In this regard, Moldovan legislation does not contain the
concept of a ,Letter of Rights” designed in a simple and accessible language
as prescribed by the EU Directive 2012/13/EU on the Right to Information in
Criminal Proceedings.

The timing of notification is also an issue. Although, according to the law, it
should be given immediately after apprehension police officers usually choose
to provide it as late as possible, and sometimes after the first interrogation.

Access to Documents

Inrelation to the access to the case documents, lawyers’ requests are usually
rejected on the grounds of the confidentiality of the criminal investigation.
However, following recent amendments to the law, defence lawyers do have
access to the documents justifying the application of arrest.

Interpretation and Translation

There is no mechanism in place to ensure the enforcement of the right
to translation and interpretation. Although Moldovan legislation regulates
the authorization process of the translators and interpreters available for the
law enforcement bodies we found that these individuals are not involved in
apprehension proceedings when needed. The authorities do not have a clear
procedure on how to manage this process and are not able to afford the cost of
engagement of authorized translators or interpreters. As a result, they prefer
to ask for the assistance of their friends or acquaintances or to translate by
themselves even though the law prohibits this.



Furthermore, there are no criteria or procedures in place to determine
the need for translation or interpretation, for identification of the relevant
language, or regarding the quality of translation or interpretation. Although
we were not able to obtain data about the quality of translation and
interpretation, some of the lawyers stated that translation during pre-trial
stage is poor and inefficient. We also noted that criminal investigators usually
switch to Russian when this is the language spoken/understood by the suspect
without requiring the assistance of an authorized translator. In addition, we
found that responsibility for translation of the case materials is placed on the
suspects’ shoulders; no assistance is provided by the police in this respect.

Recommendations
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The proper enforcement of suspects’ rights is negatively affected by the
lack of detailed guidelines designed for police officers, the deficient practices
followed by them during apprehension, and the passive role played by defence
lawyers together with a lack of appropriate skills.

On the basis of our research findings we make the following recommen-
dations:

1. Govern and Parliament

o To amend the Criminal Procedure Code in order to extend the term
of apprehension to the time of carrying out procedural measures
immediately preceding the drawing up of the apprehension document,
where the person’s freedom of movement is effectively constrained
during such measures. The procedural norms on challenging the
legality of apprehension should be also clarified.

o To amend the Criminal Procedure Code in order to clarify the role
and the authority of the investigative officer during apprehension.

2. Ministry of Internal Affairs

« To draft and approve guidelines (instructions) to facilitate the daily
work of the police and to explain step-by-step their role during
apprehension proceedings. Moreover, the guidelines should contain
clear instructions on how to ensure that suspects’ rights are respected
during apprehension, and on how to proceed in difficult situations.
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To review the existing list of rights and to draft it in an accessible and
simple language according to the requirements of the EU Directive
on the Right to Information in Criminal Proceedings regarding the
»Letters of Rights”. Furthermore, instructions should be issued by the
Ministry of Internal Affairs on when and how the information must
be provided.

To equip all police stations with available rooms for consultations
between suspects and lawyers to ensure appropriate conditions for
confidential meetings of lawyers with the apprehended person.

To create an efficient mechanism to ensuring translation and
interpretation Criteria to determine the need for translation and
interpretation, identification of the relevant language, and the quality
of translation and interpretation should be developed.

To develop detailed instruction on ensuring medical assistance
during apprehension.

To develop and implement training programs on suspects’ rights for
criminal investigators.

. Union of Lawyers and National Legal Aid Council

To develop guidelines on tactics and techniques used by lawyers
during police interrogation.

To draft and enforce quality standards governing legal assistance
provided during the pre-trial stage. Monitoring mechanisms should
be created in order to ensure that quality standards are maintained.
To develop and implement training programs on suspects’ rights for
defence attorneys.
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Annex 1

Time, number of apprehensions and other monitored actions

No. of
0.0 ) No. of monitored apprehensions>®

observa- Duration X

. and observed actions

tion days

1 8 hours: 10%- 18% 0

2 8 hours: 13%0- 21% 1P

3 5 hours: 10~ 1290 16~ 19 2Pn; hearing the suspect in the absence
of the lawyer (1).

4 5 hours: 10%- 15% 0

5 9 hours and 20 min.; 100- 130 170 g3 | 3€-6€; hearing the suspect in the ab-
sence of the lawyer (4).

6 6 hours: 16%-22% 0

7 7 hours: 16%0- 23% 7C, 8C, hearing the suspect in the ab-
sence of the lawyer (2), 9n.

8 4 hours: 16%-20% 0

9 5 hours: 179 290 10P, 11P, 12C hearing the suspect in the
absence of the lawyer (2).

10 4 hours: 15%-19% 0

’ 6 hours: 18%- 00% 13P, hearing the suspect in the presence
of the lawyer (1).

12 5 hours: 1730-22% 0

13 7 hours: 12%0- 16%: 18%0- 2130 0
14P hearing the suspect in the presence

14 8 hours and 30 min.; 10%- 18% of the lawyer (1); being present in coun-
seling the client (1).
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509 This number indicates the order number of the apprehension in the order in which it was
documented; P - criminal apprehension; C - contraventional apprehension; n — deprivation

of liberty not documented as apprehension.



15 8 hours and 30 min.: 10%- 18% 15Pn, 16P

16 8 hours and 30 min.: 10%- 18%° 17n

17 7 hours: 10%0- 17% 0

18 8 hours and 30 min.: 10%- 18%° 18n

19 8 hours: 11~ 19% 19P hearing the suspect in the presence
of the lawyer (1).

20 10 hours: 12%0- 220 0

21 10 hours: 12%0-22% 0
20P, 21P, 22n hearing the suspect in the

22 10 hours: 1200- 220 presence of the lawyer (2); being present
in counseling the client (2).
23P hearing the suspect in the absence

3 8 hours; 1190~ 13%: 1500 2700 of the lawyer (1); hearing the suspectin
the presence of the lawyer (1); being pres-
ent in counseling the client (1).

24 10 hours: 11%- 21 0

2 11 hours: 10%- 12%: 160 0120 24P, 25P hearing the suspect in the
absence of the lawyer (1).

% 5 hours: 15%- 20% 26P, 27P hearing the suspect in the
absence of the lawyer (1).

27 4 hours: 12%- 16% 0

28 4 hours: 10%0- 14% 0
28P (documenting an exceptional case
the imminent danger for the life and

. 00_ 30

29 2 hours:10%-12 health of the apprehended generated by
an apprehended person).
Observations were carried out on:
28 apprehensions, out of which:
16 criminal;
7 contraventional;
5 undocumented.

Total 200 hours 18 hearings of the suspect, out of which:

12 hearings of the suspect in the absence
of the lawyer;

6 hearings of the suspect in the presence
of the lawyer.

4 consultation of the lawyer with the
apprehended client
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Annex 2

Excerpt from a field diary

Case 2Pn (undocumented) — the third day of observations

At 17:46, three persons entered the Inspectorate, two policemen, and the
third one dressed in civil clothes. The person brought in by them started, in a
loud voice, to express his discontent regarding his apprehension and refused to
sign the registry of civil persons who are brought into the Inspectorate or come
to the police due to other reasons. His reasoning was that he could neither read,
nor write and he did not understand what he should sign for. All three headed to
the stairs and I followed them. The policemen said that I should not be present
because they simply wanted to discuss with the suspect PI and that he was not
apprehended.

Later on I found out that the policeman dressed in civil clothes was a
district inspector from an Inspectorate from up north (D) (approximately,
200 km away from Chisindu), who had come to the capital to attend some
professional training courses. The colleagues from the Inspectorate where he
worked asked him to assist an apprehended person in the Inspectorate C in
Chisinau, before the service car would come in 2-3 hours and the policemen
from the Inspectorate D. The apprehended person was accompanied to the
fifth floor, to one of the offices of investigative officers. In total, there were
five policemen in that office (including the two who had apprehended PI, the
latter being of Roma origin). There were also persons dressed in civil clothes
in that office. After I introduced myself, I was denied access to that office,
because PI was not apprehended, and the officers were to conduct some
special investigative measures. I insisted saying that PI is not free to leave and,
therefore, apprehended. Another policeman entered and heard this discussion,
then he left and came back in 5 minutes, saying that I could remain.
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None of the policemen introduced themselves, but started posing
questions to the apprehended person in Russian which the latter understood.
The policeman dressed in uniform told me that he had apprehended PI on the
central market in the capital city, because he had recognized him by a photo
provided by the Inspectorate D. in relation to suspicion of a robbery. The
policemen addressed many questions to PI regarding his participation in the
commission of the crime in the D rayon. PI replied that he did not know where
the D rayon was, and then he said that, possibly, he had been to the regional
center, but it was only during nighttime. Practically, initially he denied any
involvement in criminal activities and said that he had never been to the rayon
and town D, where one of the crimes about which the officers were asking had
been committed. After, at some point in time, he went to the bathroom, being
accompanied by an investigative officer, who also offered him a cigarette, the
suspect, after he had returned, admitted that, actually, he had been to the
rayon and town D in the north of the country, but only during nighttime
and, therefore, he was not sure in the very beginning and could not offer
more details. He also spoke about some persons from his social environment,
including some relatives. During the interrogation, the officers verified and
determined that the apprehended person could not read the language in
which he was speaking, asking him to read something in the Criminal Code
in the Russian language. He repeatedly asked to be allowed to call some people
he knew, because he had the right to call. The policemen said that this right
was only for the apprehended persons, while he was not apprehended. They
also explained that this right to call is applicable only three hours later after
apprehension. None of the policemen explained any rights to him. Finally, the
policemen gave up and allowed PI to phone several numbers that he indicated,
one of the numbers being a Ukrainian number, but he did not manage to
talk to anyone. During, approximately, two hours, while the apprehended was
in the office with the policemen, he went out twice to smoke, each time for
5-10 minutes, being accompanied by a policeman. Finally, at 19:30, PI was
taken to the first floor and conveyed to two policemen from the Inspectorate
D, who took him in the police car. They also received a report drawn up by the
policemen who had apprehended him. No apprehension minutes were drawn
up. I was told that the apprehension minutes would be drawn up once they
arrived to the Inspectorate D5,

310 1t takes from 4 to 5 hours by car to get from Chisinau to the Inspectorate D.
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Case 23P - the 23 day of observations

At 11:00, when I entered the inspectorate, I checked whether there were
any apprehended persons in the specially arranged premises. There were 4
persons, who had already been arrested and brought to the Inspectorate in
order to participate in various criminal investigation actions. When I went
back to the corridor, I noticed how an investigative officer, dressed in civil
clothes, brought in a person of 18 years of age, saying that the latter was
apprehended. It was the same criminal investigation officer who had told me
a day earlier that he would call me on that day in the morning at 6:00 so that
we could attend a planned apprehension at a place of residence (but he had not
called). I managed to find out from the apprehended person that he had been
told about the grounds of apprehension approximately half an hour ago when
he was apprehended at home. No violence had been applied. The apprehended
person asked me if the policemen would beat him. Having noticed me, the
investigative officer took the apprehended person and went to the stairs. I
followed them and then the investigative officer told me that I was hindering
the process of catching criminals. The apprehended M.G. was taken to an office
on the fourth floor where there were two criminal investigation officers. One of
them immediately started asking him questions regarding a theft of a mobile
phone and photographed him with his own mobile phone. The investigative
officer, who brought him in, also stayed in that office and addressed several
questions to the apprehended. He looked in my notebook where I was taking
notes and told me to write that he had no working conditions, he had gone to
the apprehension with his own car and that he had to do the job of the escort,
i.e. to escort the apprehended into the temporary detention isolator which was
located one block away from the Inspectorate. After he left, a colleague of his
entered who also addressed questions to the suspect and then left.

In the office where the apprehended person had been brought in there
was another criminal investigation officer working at another table who was
interrogating a person dressed in civil clothes. In the only armchair in that
office, there was another person dressed in civil clothes (I could not find out
who that was; he talked to the criminal investigation officer who was not
documenting apprehension, but was interrogating a person in the capacity of
an offended party in another case; he left in about 20 minutes).
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CIO told the suspect to sign a statement drawn up by him because he had
no financial means to contract a lawyer and, therefore, he would be offered an
ex officio lawyer. The suspect signed.

CIO asked the suspect several questions regarding some mobile phone.
The suspect answered that he knew nothing.

CIO who was documenting the apprehension left the office several times
for 5-10 minutes.

Finally, he announced that he would call an ex officio lawyer. He
established some identification data from what the suspect told him and
reproached him with not having identification documents with him. CIO
asked him if he would make statements. The apprehended person, M.G., said
he would not. Then he received from the CIO a template titled Explanations,
where he wrote his identification data and personally wrote that he refused to
make statements and signed that document.

CIO suggested to him to make statements, otherwise he would be
apprehended. If he agreed, the prosecutor would apply the ban to leave the
area and he would be released.

CIO asked him to take out all he had in his pockets. The apprehended
took out some money. CIO gave him another template for explanations
and destroyed the first one where the refusal had been confirmed. The
apprehended wrote several lines and said he was confused. Then CIO started
to ask him questions, and the apprehended was answering them practically
acknowledging that he had gained a mobile phone as a result of a robbery
committed by him together with a friend of his, i.e. had committed the deed
of which he was suspected.

CIO asked the offended party who was being heard by his colleague at
another desk, to speak quieter.

An officer in uniform came in, armed with a pistol and asked the
apprehended person why he had not met at the police with a threatening voice,
and then immediately left after the criminal investigation officer had made a
sign pointing in my direction.

CIO handed to the suspect a minutes of informing him about his rights,
where there were written the rights of a suspect in proceedings.

An investigative officer came in and said that the apprehended could be
released, because it was his birthday on the 30" of August, 2014. CIO said
that the apprehended person had admitted that he had committed the deed of
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which he was suspected. Then the investigative officer said that, in such case,
he had to be arrested for 30 days and left the office.

At 12:06, the ex officio lawyer C.C. entered the room and presented his
mandate. CIO gave him the order on recognizing M.G. in the capacity of
suspect and read it. CIO told the apprehended to take off his belt because he
would be subjected to bodily search and drew up the minutes of bodily search.

The lawyer asked if the rights were clear. The suspect responded positively.
CIO said about the right to silence. The lawyer added that the refusal to make
statements would in no way influence the case.

CIO handed the minutes of apprehension, which was read by the lawyer
and signed by all three. CIO told the apprehended that he had the right to
make a call. The apprehended said that his mother was at work and that she
did not have a mobile phone. Thus, no call was made to inform anyone about
the apprehension. The lawyer said that he wanted to discuss separately with
his client and went out to corridor with him. I followed them. The lawyer did
not object, because he had been informed by NCSGLA about my mission at
the Inspectorate. He told the suspect that it would be good to admit to the
committed offence and not to confuse the CIO. After this interrogation,
there will be a confrontation with another accomplice in that crime. If he
acknowledged his guilt, a reconciliation agreement would be concluded and
the case would be ceased.

Upon his return to the office of CIO, the apprehended made statements
in which he acknowledged his guilt in a very detailed manner, which was
recorded by the CIO in the minutes of interrogation.

The interrogation was over by 12:50.

P.S.: I had noticed that apprehended person in the room with metal bars
at 18:00. He told me that he had been brought to the temporary detention
isolator and then back to the Inspectorate C, because he had no identification
documents. He also told me that he had not eaten anything that day. At 19:00 I
again checked that room and the apprehended person was no longer there.



Annex 3

CASE FILE REGISTER FOR POLICE

Researcher: Case ref No: Country:

1. GENERAL

Note: If any of the requested information is not available to you, please leave the respective field(s) blank
Town: 2. Police station:

3. Suspect: 4. Local reference no.:

5. Nationality: 6. Age: 7.Gender:

8. Special vulnerability’ a. YES/NO/NA? b. Which:

9. Medical condition:? a. YES/NO/NA b. Which:

10. Suspect speaks/understands local language: YES /NO / Partial / NA

11. Suspect may: a.Read: YES/NO/NA b. Write: YES/NO /NA

12. Suspect was previously apprehended / arrested before: NEVER / RARELY / OFTEN / NA

2. ARREST

13. Arrest:# Date: Time:

suspect who is or may be-
- Mentally ill
- Mentally unstable or suffering from difficulties in understanding/learning

A child is a suspect who is or appears to be younger than 18 years. A vulnerable suspect is the

- Suffers from physical or sensory disabilities, for example, deaf or with hearing deficiencies,

blind or with weak eyesight
- Unable to read or speak or who has severe speech disabilities

2 NK = do not know.

In other words, they have or may have a health condition that prevents them to understand

and effectively participate and/or due to which they need medical care or medicine while in

police custody.

regardless of whether or not it falls in the category of arrest.
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In other words, apprehended by the police in connection with the suspicion of an offence,



14. Reasons for arrest: (@apprehension):

15. Brought to the station: Date: Time:
16. Arrest authorized in the station: Date: Time:
17.Change in suspect status:® a. YES/NO/NA b. Which:

3.PROCEDURAL RIGHTS

A. Right to information
18. Procedural rights given: a.Orally: YES/NO/NA b. Written: YES/NO/NA

19. Procedural rights given: UPON ARREST / DURING POLICE CUSTODY / UPON INTERROGATION /
OTHER TIME /WERE NOT PROVIDED / NA

20. The person was informed about grounds for arrest: YES /NO /NA®/ NK
21.The person was informed about the suspected offence: YES/NO/NK

22.The person was informed about the right to access a lawyer: YES/NO /NA

23.The person was informed about the availability of state guaranteed legal aid: YES/NO/NA’ / NK

24. The person was informed about the right to ask for an interpreter: YES/NO/NA8 / NK
25.The person was informed about the right to silence: YES/NO /NA
26. The person was informed about the right to contact a third person: YES/NO/NK

27.The person was informed about the right to access relevant documents:® YES/NO / NA

B. Right of access to a lawyer

28. Was legal assistance mandatory: a. YES/NO/NK b. If YES, provide details:
29. Did the suspect ask for legal aid: ~ a. YES/NO/NA  b.Reason:'

30. Was this decision recorded: YES/NO/NA

For example, initially was questioned as a witness prior to being considered a suspect, or
initially treated as cooperating before being arrested.

For example, because the suspect has not been arrested.

For example, because the suspect does not have the right to state guaranteed legal aid.
Because he/she does not need an interpreter.

In other words, relevant information for determining the lawfulness of arrest or detention.

1% Recording any provided reasons for requesting legal aid or refusing this aid.
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Whether legal aid was requested or was state guaranteed

31. Lawyer contacted: a. YES/NO/NA b. By whom:

32. Delay in contacting lawyer: a. YES/NO b. How long: C. Reason:

33. Did the suspect consult the lawyer: YES (in person) / YES (by telephone) / YES (in person and by
telephone) /NO/NK

34. Consultation with the lawyer:

a. Lawyer was: PUBLIC DEFENDER /SELECTED LAWYER / NK

b. Lawyer was: PRIVATE LAWYER AND PAID BY THE SUSPECT"'/ PRIVATE LAWYER PAID FROM STATE
GUARANTEED LEGAL AID (UPON REQUEST) / PUBLIC DEFENDER / OTHER OPTION / NK

35. Consultation before first interrogation: YES/NO / NK/ NA™

36. Lawyer present at interrogation: AT ALL INTERROGATIONS / AT SOME INTERROGATIONS (when
more than one) / AT NO INTERROGATION / NK / NA™

C. Right to medical assistance - if the suspect had adequate health (See question 9)

37. Medical assistance provided: BY ADOCTOR CHOSEN BY THE SUSPECT / BY ADOCTOR CHOSEN BY
THE POLICE / BA ANOTHER DOCTOR / NO MEDICAL ASSISTANCE PROVIDED / NK

38. Delays in contacting a doctor: a. YES/NO b. Duration: C. Reason:

D. Special protection for children and other vulnerable suspects - If the suspect was a child or
another vulnerable person (See question 8)

39. Which special arrangements were undertaken: AN INDEPENDENT ADULT OR A PARENT WAS
PRESENT /A DOCTOR PARTICIPATED / OTHER ACTIONS WERE UNDERTAKEN (mention above) / NO
ACTIONS WERE UNDERTAKEN / NK

E. Interpretation and translation — if the suspect did not speak or understand the local language
or understood it partially (See question 10)

40. The suspect was informed about his/her procedural rights in an appropriate language:
YES/NO/NA

41. Interpreter provided translation during interrogations:
YES (in person)/ YES (by telephone) / NO / NA™ / NK

By the suspect or a family member, friend etc.

2 NA (not applicable) if there were no interrogations.

3 NA if there were no interrogations.

% NA if there were no interrogations.
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4. INTERROGATION

42. Was the suspect interrogated: a. YES/NO b. If YES, how many times:

43. Interrogation was recorded: IN WRITTEN (text) / IN WRITTEN (summary) / ELECTRONICALLY">/
NOT RECORDED / NK/ NA'®

44. The suspect was informed of the right to silence: YES/NO/NK/NA"

45, a. Did the suspect appear to understand the caution:'® YES/NO/NK / NA™
b. If NO, did the officer explain the content of the right: YES/NO

46. Suspect: ANSWERED ALL QUESTIONS / ANSWERED SOME QUESTIONS / DID NOT ANSWER TO
QUESTIONS / MADE AN ORAL STATEMENT / MADE A WRITTEN STATEMENT / NA°

5. PROGRESS/CASE RESULTS

47. Outcome of police arrest: SUSPECT WAS RELEASED WITHOUT FORMAL CHARGES / SANCTION
APPLIED OUTSIDE COURT / CRIMINAL CASE INITIATED (suspect in arrest) / CRIMINAL CASE INITIATED
(suspect was released awaiting examination of the case in court) / NK

48. Overall time in police custody before formal initiation of criminal investigation: NK

Electronic = audio or audio-video recordings.

NA if there were no interrogations.

NA if there were no interrogations.

Notification = notification of the right not to testify.
NA if there were no interrogations.

NA if there were no interrogations.



Annex 4

CASE FILE REGISTRY FOR LAWYERS

Researcher:

Case ref. no. Country:

1. GENERAL INFORMATION

1. Name of the lawyer:

2. Lawyer: a. individual b. on duty c. other option:!
3. Ref. no. of the suspect: 4. Nationality:
5. Age: 6. Gender:

7. Special vulnerability:? a. YES/NO/NK? b. Which:

8. Medical condition:* a. YES/NO/NK b. Which:

9. Suspect speaks/understands local language: YES /NO/ Partially / NK

10. Suspect can:

a.Read: YES/NO/NK b. Write: YES/NO/NK

11. Suspect previously apprehended / arrested: NEVER/ RARELY / OFTEN / NK

12. Case payment: a. privately b. public sources (state guaranteed legal aid)
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Indicate ,,private lawyer” if the client has chosen that lawyer or lawyers office (although the
lawyer who delivers aid is another lawyer of the same office). Indicate ,,lawyer on duty” if the
lawyer has been contracted through a mechanism of duty lawyer, a mechanism organized by
the bar association or by other means by the state/public authorities.

A child is a suspect who is or appears to be younger than 18 years. A vulnerable suspect is the
suspect who is or may be-

- Mentally ill

- Mentally unstable or suffering from difficulties in understanding/learning

- Suffers from physical or sensory disabilities, for example, deaf or with hearing deficiencies,
blind or with weak eyesight

- Unable to read or speak or who has severe speech disabilities.

NK = do not know.

In other words, they have or may have a health condition that prevents them to understand
and effectively participate and/or due to which they need medical care or medicine while in
police custody.



13. Client is: a. new b. existing c. former

14. Client is: a.apprehended b. attending voluntarily as suspect
c. attending voluntarily as witness d. other option (specify which)

15. Suspected offence(s):
2. INITIAL CONTACT

16. Notification by: a. police b. state guaranteed legal aid agency/public defender
c.client d.third party e. prior arrangement f. other:

17. Lawyer contacted by: a. telephone b. fax c.in person d. other option

18. Information given about case on initial contact: a. YES/NO b. If YES, specify

19. Delays between notification and first contact with the client:

a. YES/NO b. Length: C. Reason:

20. First contact with the suspect: a. telephone b.in person c. other option

21: Lawyer visited the client at police station:
a. YES/NO/NA/NK b. If NO, specify
Section Ill and Vil are applicable only if the lawyer visited the client at police station.

3. VISITED AT POLICE STATION
22. Delay in attending police station:  a. YES/NO b. Length: c. Reason:

23. Lawyer consulted written records:  a. YES/NO b. If NO, why:

24. Lawyer verified clients:

a. special vulnerability YES/NO / NA® / NK?
b. medical condition YES/NO/NA/NK

c. language difficulty YES/NO/NA/NK

d. literacy difficulties YES/NO/NA/NK

25. Did lawyer ask for ground(s) of arrest/detention: YES/NO /NA /NK

26. Did lawyer ask information about suspected offence(s): YES/NO/NA/NK

27.Was lawyer given information about suspected offence(s): YES/NO/NA/NK

4. FIRST CONSULTATION WITH CLIENT

28. Consultation before first interrogation: a. YES/NO b. If NO, specify:

Choose YES only if the lawyer does more than simply check the information from the appre-
hension minutes/other documents, for example when he/she asks the police more questions.

NA = not applicable, for example, if it is clear that the client does not suffer from any speci-
al vulnerabilities.

7 NK = do not know.
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29. Consultation took place:  a.in private: YES/NO/NA8/NK b. duration:

30. Did lawyer check with the client:

a. minor or special vulnerability® YES /NO / NA™ / NK

b. medical condition YES/NO/NA/NK

c. language difficulties YES/NO/NA /NK

d. literacy YES/NO/NA/NK

e. knowledge of reasons for arrest YES/NO/NA /NK

f. whether informed about his/her rights YES/NO/NA /NK
g. whether understood his/her rights YES/NO/NA /NK

31.If the client is vulnerable or is a child, the lawyer ensured that the police undertake necessary
measures: YES/NO/ Not necessary" / NA'? / NK

32. Did lawyer explain his/her role: YES/NO/NA/NK

33. Did lawyer follow client’s instructions:'® YES/NO/NA / NK

34. Did lawyer advice on client’s legal position: YES/NO/NA/NK

35. Did lawyer explain options for conduct in interrogation: YES/NO/NA/NK

36. Did lawyer make a written record of consultation: YES/NO/NA/NK

5.RIGHT TO LEGAL AID AND STATE GUARANTEED LEGAL AID

37.Did lawyer provide consultation on state guaranteed legal aid: YES/NO/NA™/NK

38. Did lawyer assist in applying for state guaranteed legal aid: YES/NO/NA/NK

39. Did lawyer advise on the right to legal assistance during interrogation: YES /NO/NA" / NK

For example, because there was no consultation before the first police interrogation.

suspect who is or may be-
- Mentally ill
- Mentally unstable or suffering from difficulties in understanding/learning

A child is a suspect who is or appears to be younger than 18 years. A vulnerable suspect is the

- Suffers from physical or sensory disabilities, for example, deaf or with hearing deficiencies,

blind or with weak eyesight
- Unable to read or speak or who has severe speech disabilities.

™ For example, because the police undertook necessary measures.

12

13 In other words, the version of the events from the client’s perspective.

14

terrogation.
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For example, it is clear that the client is not minor and does not suffer from a special vulnerability.

For example, because the client is not minor and does not suffer from a special vulnerability.

For example, NA is applied when the client is certainly not eligible for state guaranteed legal aid.

For example, because the client does not have the right to have a lawyer present during in-



6. RIGHT TO SILENCE
40. Did lawyer explain implications of remaining silent: YES/NO/NA /NK
41. Did client choose to remain silent: YES/NO /NK

42. Did lawyer advise client regarding the conduct during the interrogation:
a. YES/NO b. If YES, what advice:

7.RIGHT TO INTERPRETATION / TRANSLATION
43, Did lawyer explain the right to interpretation / translation: YES /NO / NA®
44, Was an interpreter provided: YES/NO/NA

45. Were client-lawyer communication interpreted: YES/NO/NA

46. Did lawyer make representations on interpretation / translation:
a. YES/NO/NAIf YES b. describe the nature of representation and outcome

8.INTERROGATIONS
47.Was the lawyer present in the first police interrogation: YES/NO/NA If NO, why:

48. If there was more than one interrogation, was the lawyer present in:
a.ALL/SOME/NONE b. If SOME or NONE, why:

49. Did client answer police questions:  YES (some) / YES (ALL) / NO
50. Did lawyer take record of interrogation: a. YES/NO b. If YES: IN WRITTEN / AUDIO ECQUIPMENT

51. Did lawyer intervene in interrogation:"?

a. YES/NO b. Was the intervention requested/initiated by the: CLIENT / LAWYER
9. PROGRESS/CASE RESULT
52. Outcome of police arrest: SUSPECT WAS RELEASED WITHOUT FORMAL CHARGES / SANCTION

APPLIED OUTSIDE COURT / CRIMINAL CASE INITIATED (suspect in arrest) / CRIMINAL CASE INITIATED
(suspect was released awaiting examination of the case in court) /NK

53. Lawyer delivered representation services for the client (negotiated with the police) regarding
the outcome: a. YES/NO/NA™ b. If YES, specify:'®

For example, because it was obvious that the client did not need interpretation/translation.
For example, by addressing questions to the police, by asking that the interrogation is stopped etc.

For example, if there is certainly no need for the lawyer to deliver representation, because, for
example, they reached an outcome agreed by the client, or because the final result obviously
derived from the circumstances of the case.

For example, the lawyer tried to convince the police that the case was adequate for a sanction
from the police/prosecutor or that the lawyer reasoned that his/her client is to be released etc.
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Annex 5
Interview with police officer: IP8

1. Thinking about suspects (i.e. persons apprehended at police stations on
suspicion of having committed a criminal offence), what major changes have
taken place in the past year or two? What do you think about those changes?

Before, during apprehension, according to article 166, CPC, suspects of a
criminal offense were not transported for medical examination. Currently, at
the moment of apprehension, the suspect benefits from medical care, which
improved the establishing of the time of occurrence and the degree of the injury.

Right to information

2. Do you think that generally suspects know what their rights are? How
do they get to know about them?

Few suspects know their rights. In the moment of apprehension copies of the
rights of the suspect are issued in the presence of the defender.

3. Do you ever provide a suspect or their lawyer with information from
the case-file (evidential material obtained by the police)? How do you decide
what information to give and when to give it?

Materials of the case are presented to the parties upon termination of criminal
investigation by the prosecutor. Evidence of the case-file are not disclosed to any
of the parties, due to the secrecy of the criminal investigation. I have informed the
suspect only about those decisions which affect his/her interests.

Right to interpretation and translation (if relevant)

4.Howdo you decide whether a suspect needs interpretation or translation?
CPC provides for the right to translator and interpreter. PI Centru does not
have a translator or interpreter. This creates difficulties in daily work.
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5. What do you think about the current arrangements for providing
interpretation or translation in the police?

There are no such arrangements. The CIO intervenes personally in finding
and ensuring the presence of an interpreter when carrying out criminal
investigation.

Rights to legal assistance

6. The European Court of Human Rights has held that a suspect has a right
to consult a lawyer before being interviewed by police, and during the police
interview. In your experience, are suspects always informed of this right?

This right is ensured in every case.

7. What is your opinion about the arrangements for providing access to
a lawyer?
Depending on each particular case.

8. What is your opinion about the role played by defence lawyers during
the police detention stage?

Ifitis about ex officio lawyers, then there are big problems. When requesting
a defender during night in an apprehension case, I personally confronted
with failure to show up or answer the telephone, which leads to expiry of the
apprehension term.

Right to silence

9. What is your opinion about the right to silence? How do you respond
if a suspect indicates that they do not wish to answer questions in police
interviews?

Many of the suspects at the time of being notified about the motion of
recognizing them as suspects disagree with the alleged offense, but during
the criminal investigation change their opinion, based on the confrontations,
reconstructions on the scene of crime, forensic reports.

Children and vulnerable suspects

10. What arrangements are there for children and vulnerable subjects (for
example, mentally ill persons), and how do they work in practice?
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Apprehension of minors is in the competence of prosecutors. Mentally ill
persons are not apprehended.

11. Do you think that (a) children and (b) vulnerable suspects are capable
of taking an informed decision on using or not their right to a defender and/
or other rights?

In the majority of cases, these are represented by a legal representative.

Suspects who require medical care

12. Do you consider that suspects who need medical care during their
apprehension in police stations can access adequate medical assistance?
In such cases, I think they can.

13. Do you think that suspects should be informed of their rights? What
do you think about the rights that suspects now have?
They have this right under the CPC, suspects have too many rights.

14. What are the issues of interest for you in the field of observing the
rights of the person apprehended by the police for a potential training course
on this topic:

- timely ensuring the lawyer;

- technical equipment and access to Internet;

- ensuring the translator and, if necessary, the interpretet.

Information about interviewee:

15. How would you describe your status and role?
IPCII

16. How many years experience do you have as a police officer?
7 years

Date of interview: 19.06.2014

Interviewee reference number: 08

Name of the person who conducted the interview: O.T.
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Annex 6

Interview with lawyer 1A1

1. Thinking about suspects (i.e. persons apprehended at police stations on
suspicion of having committed a criminal offence), what major changes have
taken place in the past year or two? What do you think about those changes?

The criminal procedure legislation was amended regarding the preventive
measure of pre-trial detention, providing that pre-trial detention can now be
applied in respect of persons suspected of serious and not light or less serious
crimes as it was previously. Thus, persons suspected of offenses for which the
maximum penalty is up to 5 years cannot be arrested only because there is
reasonable suspicion that they had committed such a crime. Similarly, in respect
of persons who are simply suspected of having committed a crime the preventive
measure of pre-trial detention cannot be applied for a period exceeding 10 days.

Right to information

2. Do you think that generally suspects know what their rights are? How
do they get to know about them?

Generally, suspects do not know what their rights are. They find out about
their rights from criminal investigation officer or prosecutor who have the
obligation to inform them about their rights and obligations, by handing the
respective information in writing, and from the defender who has the obligation
to explain these rights and how these can be used in concrete situations.

3. In your experience, do the police generally provide sufficient infor-
mation to you a) about the reason(s)youre your clients arrest and b) about the
evidential materials that they have?
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Usually police do not provide sufficient data on the grounds for arrest,
limiting themselves only to the information that the person will be apprehended,
so that later pre-trial detention is requested as a method of influencing the
suspect, scaring him/her and determining him/her to acknowledge the suspicion,
make statements and point out to all co-participants in committing the offense.

As to the evidence they have, which would constitute grounds for pre-
trial detention, these are rarely, only as an exception, presented to the arrested
person and the defence counsel, but not in the volume presented to the judge.
The latter, almost never examines in court the evidence that constituted the
basis of the motion for the application or prolongation of pre-trial detention
and does not reason the ruling on applying pre-trial detention on the basis of
concrete evidence examined in court and to which parties had equal access to.

Right to interpretation and translation (if relevant)

4. In your experience, how do the arrangements for identifying a suspect’s
need for interpretation or translation work in practice? Have you ever had a
situation where you think a client at the police station needs interpretation or
translation, but this has not been identified by the police? If so, how have you
dealt with this?

Establishing the need for an interpreter or translation occurs when a suspect
says that he/she does not understand the representative of the authority, because
they do not understand the state language. In this case, either the officer or the
prosecutor speaks and draws up procedural documents directly in the Russian
language, or requests an interpreter. We have not had cases where suspects
know a foreign language other than Russian. Moreover, I had no cases where
the police could not determine whether or not my client needed an interpreter.

5. What is your opinion about the arrangements for providing access to a
lawyer to suspects detained at police stations?

The legal provisions that set the need of providing interpreter are welcomed
and strictly necessary at any stage of criminal investigation, including in the
police inspectorates. The truth is that, usually, there a single interpreter in every
inspectorate and in some inspectorates there is none. Therefore, it is necessary
that inspectorates have a contract concluded with individual interpreters or
an authorized agency in the field which would provide interpreters for any
requested language and in the required number.
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Rights to legal assistance

6. The European Court of Human Rights has held that a suspect has a right
to consult a lawyer before being interviewed by police, and during the police
interview. In your experience, are suspects always informed of this right?

Usually the interrogated persons are informed about the right to be
consulted by a lawyer in the moment of being recognized as suspects when the
information about their rights and obligations is provided to them in writing.
However, before this procedural action, until the arrival of the defence counsel,
the suspect is interrogated, pressured, intimidated by different police officers,
without, first, ensuring consultation with a lawyer, thus, breaching the right
to legal assistance. Police authorities think they can do it because there is no
officially drawn up procedural act, and the fact that they exerted pressure on the
person is, usually, difficult to demonstrate.

7. What is your opinion about the arrangements for providing access to
a lawyer?

Suspects in custody are usually not held in police inspectorates, but in
special isolators or Penitentiary no. 13. Lawyers’ access to arrested suspects
while kept in police inspectorates, generally, takes place smoothly, but without
the certainty of having a private meeting with the client for several reasons.

8. How do you decide whether to: (a) attend on a client in person at the
police station, and (b) whether to attend at the police interview?

The decision to personally visit the client in the police inspectorate is
dictated by the need to know why he/she was brought to the inspectorate, to find
out whether there was physical or psychological force applied to him/her, and to
consult this person on the conduct during concrete procedural measures, which
are to take place.

The decision on whether or not to participate in the police interrogation
is dictated by the provisions of criminal procedure, which stipulates the cases
where participation of defence counsel is mandatory, the fact that the officer
informs about the need to participate in interrogation of the client and drafting
the respective document. As to the questionings where no official acts are drawn
up, usually these are known only to the police officer who conducts them and the
defender finds out about them later, from the client, after they have taken place.



9. Could you tell me what difference you think your presence makes at the
police station?

Showing up at the police inspectorate is a signal to the police that the suspect
has a lawyer who stands to watch on the observance of his/her rights, is not left
alone and that the police have to observe his/her rights, otherwise they may be
held liable.

10. In your experience, what is the police opinion of the role of the defence
lawyer during the police detention stage?

I think that the police consider the role of the defender during the police
custody as a formal one and, as a rule, the defender cannot exactly influence
the course of this procedure.

Right to silence

11. In your experience, do suspects understand what is meant by the right
to silence? How do you decide whether to advise a client to remain silent
during a police interview?

Although it happens that some of the suspects may not initially understand
the meaning of the right to silence, it is not difficult to explain the content of
this right and with minimum effort they very quickly understand the meaning
of this right.

If the client does not plead guilty or partially admits his/her guilt and the
position of the defence is still not very well-shaped and the versions need yet to
be further processed and defined, I conclude that it is appropriate to advise not to
answer the questions during interrogation or use the right to refuse to testify until
we could know what incriminating evidence the criminal investigation body has.

Children and vulnerable suspects

12. What arrangements are there for children and vulnerable subjects (for
example, mentally ill persons), and how do they work in practice?

With some small exceptions the conditions for minors and other vulnerable
suspects are virtually identical to the others. And, although, theoretically they
should enjoy different conditions, in practice, there is no difference in this regard.



181

13. Do you think that (a) children and (b) vulnerable suspects are capable
of taking an informed decision on using or not their right to a defender and/
or other rights?

They usually are not able to take balanced decisions regarding their rights,
and, therefore, it is a prerogative that depends largely on the people conducting
criminal investigation and on the professionalism of the defender, teacher /
psychologist and legal representative.

Suspects who need medical care

14. Do you consider that suspects who need medical care during their
apprehension in police stations can access adequate medical assistance?

Suspects who need medical care while in police custody have no possibility
to receive appropriate medical care, because there is no doctor in police
inspectorates. If necessary, healthcare is provided by emergency medical service,
which is called upon only in extreme cases. However, when being placed in
custody, the person is not subject to a medical examination, usually there is
no recording of his/her diseases and the need to take medicine, risks that may
arise as a result of not taking medicine, etc. However, the attitude of the medical
staff towards arrested persons is quite poor and differs a lot from the attitude
towards persons which are not arrested.

Information about the interviewee:

15. How would you describe your status and role?
Lawyer

16. How many years experience do you have as a lawyer/legal adviser?
7 years

Date of interview: 26.06.2014

Interviewee reference number:

Name of the person who carried out the interview: O.T.



Annex7

Copy
MINUTES OF APPREHENSION

mun. Chigindu 10.08.2014

the criminal investigation body represented by the criminal investigation
officer SUP of PI of PD mun. Chisindu, police lieutenant Gh. N. in the office
315 of the PI, mun. Chisinau, according to the provisions of art. 166, 167, 173,
260, 261, CPC has drawn up the present minutes on the de facto apprehension,
on xxx August 2014, at 10:30 and de jure on 10.08.2014, at 11:55, on the basis
of the criminal case No. xxx,

PI xxx, mun. Chisindu

Name, surname: M.L.

Date, month, year of birth: XXX

Place of birth: c.C

Citizenship: Moldovan

Education: secondary incomplete
Military status: not liable for military service
Family situation: single

Persons provided for:

Residence: c.C,str. N
Occupation: unemployed
Identification document: A xxx, issued xxx
Criminal record none

Circumstances: on 10.08.2014, approximately at 10:05, an unknown male,
aiming at obtaining the property of another person, being at the intersection
of str. C and str. B., mun. Chisindu, openly took from the neck of D.M. a
golden chain and cross, of the total value of 3500 lei.

182



183

Grounds and reasons for apprehension:

1. He was caught in the act.

2. The victim, witnesses directly point to this person as the one who
committed the crime.

3. There are reasonable grounds to believe that he will abscond from
criminal investigation, impede the establishing of the truth or
commit other crimes.

The results of bodily search carried out according to the provisions of art.
130, CPC:

The following were found: mobile phone ,,Samsung”, GT E 1200, IMEI
xxxxxxxxxxxx and SIM card xxxxxxxxxx, black lighter, black case in which
there was a personal photo, pawnshop receipt series NN No. XXXXXXX,
pawnshop receipt series AC No. xxxxxxx, pawnshop receipt series AC No.
xXxXxxxX, pawnshop receipt series AC No. xxxxxxx, money in the amount of
2 lei.

The apprehended person was informed about and explained his rights
and obligations provided for in art. 63, 64, CPC, including the right to remain
silent, not to self-incriminate, to give explanations which are included in the
minutes, to have a lawyer present and to make statements in his presence.

The apprehended person M.L. was transferred to the preventive detention
isolator of the PD of mun. Chisindu.

The following persons were informed about the apprehension: Sister M.B.
and mother M.E.

A copy of the present minutes has been handed to me on 10.08.2014, at
11:40.

Apprehended person Defender Criminal investigation officer
Signature Signature Signature
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VERSO

Apprehended person Signature
Defender Signature
Translator

Criminal investigation officer
Of the SUP PI xxx of the PD mun. Chisindu
Police lieutenant Signature

The minutes was read out by the criminal investigation officer.

Note: the apprehended person does not have claims towards police officers

regarding application of force and does not have bodily injuries.

The person is dressed in blue shorts and white and red t-shirt.

»COORDINATED”
Head of SUP PI xxx, mun. Chisindu
Lieutenant colonel of police Signature N.Z.

NOTE: The apprehension of M.L. was communicated to the deputy

prosecutor V.M. sect. C. on xx August 2014, at 11:00.



